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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “Thefunction of an gppdlate court whenreviewing the suffidency of theevidence
to support acrimind conviction isto examine the evidence admitted &t tria to determine whether such
evidence, if believed, is sufficient to convince areasonable person of the defendant’ s guilt beyond a
reasonable doubt. Thus, therdevant inquiry iswhether, after viewing the evidencein thelight most
favorableto the prosacution, any rationd trier of fact could havefound theessentid dementsof thecrime
proved beyond areasonable doubt.” Syllabus Point 1, Satev. Guthrie, 194 W.Va. 657, 461 SE.2d
163 (1995).

2. “A crimind defendant chdlenging the sufficiency of the evidenceto support a
conviction takeson aheavy burden. Angppdlate court must review dl theevidence, whether direct or
drcumdantid, inthelight most favorableto the prasecution and must credit dl inferencesand credibility
assessmentsthat the jury might have drawn in favor of the prosecution. The evidence need not be
Incons stent with every condusion savethat of guilt solong asthejury canfind guilt beyond areasonable
doubt. Credibility determinationsarefor ajury and not an gppellate court. Findly, ajury verdict should
be st asdeonly when the record containsno evidence, regardiessof how it isweighed, fromwhichthe
jury could find guilt beyond areasonable doubt. To theextent that our prior casesareincons stent, they
areexpressy overruled.” SyllabusPoint 3, Satev. Guthrie, 194 W.Va. 657,461 S.E.2d 163 (1995).

3. “Ininterpreting and gpplying ageneraly worded kidngpping Satute, suchasW.Va
Code, 61-2-14a, in agtuation where another offense was committed, some reasoneble limitationson the
broad scope of kidnapping must be developed. The generd ruleisthat akidnapping has not been

committed whenit isincidentd to another crime. In deciding whether the actsthat technicaly condtitute



kidnapping wereincidenta to another crime, courts examine the length of timethe victim washeld or
moved, the disancethe victim was forced to move, thelocation and environment of the placethevictim
was detained, and the exposure of thevictim to anincreased risk of harm.” SyllabusPoint 2, Satev.

Miller, 175 W.Va. 616, 336 S.E.2d 910 (1985).



Per Curiam:

OrvilleTaftKitchen, 1 (“Kitchen), gopea shisconviction for aggravated robbery and
kidnapping. By order dated March 16, 1999, thejudge of the Circuit Court of Wayne County sentenced
Kitchen to concurrent sentences of 60 yearson eech chargefollowing atrid by jury. Kitchen arguesthat
thedrcuit court erred: (1) that the evidence presented bel ow wasinsufficient to establish kidnapping; and
(2 by falling to dismissthe kidngpping charge asbeing incdenta to the aggravated robbery charge. Basd
upon our review of therecord, theparties arguments, anddl matters submitted before this Court, wefind

that no error was committed by the court, and therefore, we affirm.

l.

Onthemorning of October 15, 1997, Kitchen, hiswife Angda, and her brother James| eft
abar in Huntington, West Virginia, and began to drive homein Wayne County on Route 75. Sometime
during thetrip, Kitchen and Angdabegan arguing and theargument escdated into aphysicd dtercation.
Angeademanded that her brather James, who was driving the vehidle, pull to the Sde of theroad so that
shecould exitthevehide. Hedid 0. Jameslaer tedtifiedthat he attempted to defend hissser asshewas
leaving the vehicle, but Kitchen then became violent with James.

After exiting thevehide, Angdaflagged down an oncoming automobileand exatedly told
thedriver “Get meout of here. He stryingto hurt me” Thedriver of the second car, aMr. Wilson, was
aresdent of Ohiowhowastravding on Route 75 through West Virginiaon hisway towork in Kentucky.

After driving gpproximately 500 to 600 fest, Mr. Wilsoninquired of Angdawhat had trangpired and if she
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wasinjured. Angdainformed him that she had just beenin afight with her husband and thet she had left
the vehiclein which she, her husband and her brother had been riding. Upon learning that he had just
becomeaplayer inthemidd eof adomedtic disoute, Wilson pulled off theroad and asked Angdato please
exit hisvehicdebecause he had no desreto becomeinvolved in someone dse sfamily quarrel. Angda
exited the vehicle as requested and began walking down the road.

Apparently when Kitchen and James saw Angdaenter Wilson' svehicle, they decided to
chasethevehideto convince Angdatoreturntothar vehide. Unfortunatdy, when Wilsonwaspulled over
in order to dlow Angelaan opportunity to exit, Kitchen and James drove by and somehow did not see
Angela exit the Wilson vehicle.

When Kitchen and James spotted Wilson’ svehicle gpproach from behind, they dowed
down and forced it to the Sde of theroad and then blocked it. Kitchen gpproached Wilson &t thedriver's
sdewindow and asked himwhere Angdawas. Wilsoninformed Kitchen that he hed dropped Angdaoff
on theside of theroad not far from where he hed picked her up. Kitchen did not believe Wilson, but did
ingtruct Jamesto go back to the spot where she dlegedly had been dropped off. At trid Wilson testified
that after James drove off, Kitchen began threatening Wilson'slife. Hefurther testified that Kitchen kept
asking about his wife and telling Wilson that he was going to kill him.

According to Wilson, a one point he attempted to driveaway, but Kitchen grabbed the
Searing whed through the window and forced the car into aditch, flattening thefront tire. Kitchen does
not dispute the fact that he stopped Wilson from driving away, but daimsit was because he did not want

to let him leave until Angela had been located.



Wilson tedtified that sometime theredfter James drove by with Angdaand honked thehorn
a Kitchen. However, Jamestedtified that when heand Angdadroveby the goot where heand Kitchen
had stopped Wilson, he did not see anyone, so he and Angela simply returned home.

Wilson tedtified that after his escape had been foiled, but before Jamesand Angdacame
by, Kitchen continued to thresten hislife, telling him he had ashotgun in hisvehideand upon thereturn of
James hewas going to employ thewegpon. Thethreatswerefallowed by Kitchen punching Wilsoninthe
mouth causingit to bleed. Wilson stated that he repestedly asked Kitchento dlow himtoleave, but his
requests were met with scorn and additional threats.

Kitchen, according to Wilson, eventualy reached into the vehicle, turned off the engine,
andremovedthekeys After removing thekeys Kitchen again punched Wilson in the mouth and repeated
histhreats. Kitchen then asked Wilson if he possessed any dcohol or money. Wilson testified that he
produced six one dollar bills which were stuffed into one of Kitchen’s pocket.

After obtaining the money, Kitchen ordered Wilson into the trunk of thevehiclewnhich
Wilsonrefusedto do. Subsequently, Kitchen ingtructed Wilsonto move over into the passenger’ ssde;
hedidso. Kitchengotintothedriver’ sseat. Kitchen backed thevehideout of theditch, and began driving
down theroad toward McCoy Diesd, afadlity that waslocated goproximatdy amilefromwherethey hed
stopped.

When they reached M cCoy Diesd, Wilson was adleto jump out of the car. Hetedlified
that when hewasjumping out of the car, Kitchen grabbed a him but that hewas aoleto free himsalf of

Kitchen’' s hold.



Wilsonthenranto asecurity guard whowasworking a McCoy Diesdl and requested that
the guard take him to atelephone. The guard took him to agas station where Wilson called the police,

The guard testified thet Wilson had a“busted” lip and that he had bled dl over the side of histruck door.

A West Virginia State Policetrooper was dispatched to pick up Wilson. Thetrooper
testified that Wilson was very nervous and upset and that his* mouth was busted. . . [and thet] both his
upper and lower lipswerebleeding.” While questioning Wilson, the trooper received aphone call about
adomedticdioute. A fellow trooper went to the Site of the domegtic dispute -- the home of Kitchenand
Angda Ingpproaching Kitchen' sresdence, the trooper noticed the Wilson vehide nearby. Thetrooper
|ater testified that the vehiclewas abandoned, “just around the corner from [Kitchen's| resdence” The
trooper dso testified that the right front tirewas no longer on therim and that the right quarter pand door
and left quarter pand door were both damaged. Findly, thetrooper testified that hefound six onedollar
billsin Kitchen’'s pocket.

In contrast to Wilson' stestimony, Kitchen denied threatening Wilson' slife, or taking any
money fromhim, or taking hisvehide. Kitchen testified that hewanted to wait with Wilson until Angela
wasfound. Kitchendid admit that when Wilson tried toflee, he grabbed thewhed and forced thecar into
aditch. Kitchen, however, stated that Wilson began punching him, and that he smply returned the
punches. Kitchen testified that Wilson finally agreed that he would drive back to the Ste and ook for
Angda However, when Kitchen waked behind the vehide to enter on the passenger sde, Wilson sped

away leaving Kitchendone. Kitchentedtified that hethen began walking dong Route 75 toward homeand



was eventually picked up by aMr. Adkinswho drove him home. Adkins testified in court and
corroborated Kitchen's statement.

Kitchen was charged with aggravated robbery and kidnapping. Hewas convicted by a
jury on June 12, 1998, on both charges. By order dated March 16, 1999, the circuit court sentenced

Kitchen to two 60-year concurrent sentences. This appeal followed.

.
A.

Inhisappeal, Kitchen contendsthat the charge of kidnapping was not supported by
sufficient evidence. Kitchen points out thet the circuit court indtructed the jury thet to find Kitchen guilty
of kidngpping they had to find beyond areasonable doubt thet he* did by force, threat and/or duress, take,
confineand trangport within West Virginiaor otherwise kidnap, Herman Wilson, for thepurpose of or with
theintent of shidding or protecting the said Orville Taft Kitchen or for the purpose of evading capture or
arrest[.]”

An examination of the record indicates that, in addition to the paragraph cited by the
appellant, the circuit court aso instructed the jury in language preceding the aforesaid language that:

Kidnapping iscommitted when any person by force, thredt, duress, fraud

or enticement, takes, confines, conceds, decoys, inveigles, enticesaway,

transportsinto or out of West Virginiaor within West Virginia, or

otherwise kidnaps another person for the purpose or with the intent of

taking, recalving, demanding or extorting from such person, any ransom,
money or other thing, or any concession or advantage of any sort, or for
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the purpose or with theintent of shidding or protecting himsdlf or others
from bodily harm or of evading capture or arrest after he or they have
committed a crime.

Thisingructionisgenerdly from the kidnapping satutefound inW.Va. Code, 61-2-14a Wefind thet this
instruction is sufficient to properly instruct the jury on the crime of kidnappingn reviewing a
chdlengeto the sufficiency of the evidence, we have esteblished thefollowing Sandardsin Syllabus Points
1 and 3 of Sate v. Guthrie, 194 W.Va 657, 461 S.E.2d 163 (1995):

1. Thefunction of an gppellate court when reviewing the sufficiency of
the evidence to support acrimina conviction isto examine the evidence
admitted at trial to determine whether such evidence, if believed, is
sufficient to convince areasonabl e person of the defendant’ sguilt beyond
areasonabledoubt. Thus therdevantinquiry iswhether, after viewing
the evidenceinthelight most favorableto the prosecution, any rationd
trier of fact could havefound theessentid dementsof the crime proved
beyond a reasonable doubt.

3. A crimind defendant chalenging the sufficiency of theevidenceto
support aconviction takes on aheavy burden. An gppdlate court must
review al theevidence, whether direct or drcumdantid, inthelight most
favorableto the prosecution and must credit dl inferencesand credibility
as=ssmentsthat thejury might have drawninfavor of the prosecution.
Theevidencenead not beincons sent with every condusion savethat of
guilt so long as the jury can find guilt beyond a reasonable doubt.
Credibility determinationsarefor ajury and not an appellate court.
Findly, ajury verdict should be set aside only when the record contains
no evidence, regardlessof how it isweighed, from which thejury could
find guilt beyond areasonable doubt. To theextent that our prior cases
are inconsistent, they are expressly overruled.

Wehave dated thet adefendant facesan “ uphill dimb” when he chdlengesthe sufficdency
of theevidenceand wewill reverse“only if norationd trier of fact could havefound theessentid dements
of the crime beyond areasonable doubt.” Satev. LaRock, 196 W.Va. 294, 303, 470 S.E.2d 613, 622

(1996).



Kitchenarguesthat heinitidly restrained Wilson in order to ascertain the wheresbouts of
Angda, that theinjuries exhibited by Wilson werearesult of both men grappling with each other after
Kitchen grabbed the earing whed , and thet Wilson drove away after agreaing to takeKitchento the place
where Angdahed been dropped off. Thus, Kitchen damsthat he did not kidnap Wilson and thet the State
failed to present sufficient evidence to establish that the crime had taken place.

Conversy, the Statearguesthat theevidence presented to thej ury sufficiently established
that Kitchen kidngped Wilson. The Sate points out that Kitchen admits grabbing the Seering whed and
wrecking thevehiclewhen he stopped Wilsonin hisfirgt attempt to driveaway. Kitchen aso admitsto
punching Wilson, dthough hisreditation of thefacts surrounding the punchesdiffersfrom thet of Wilson.
The Sated 0 presanted the testimony of the security guard who testified thet Wilson needed trangportation
toagasdaionto report hiscar had been solen. Findly, torefutethe story that Wilson had driven away
and left Kitchen to hitchhike home, the jury wasinformed that the Wilson vehide wasfound just ashort
distance from Kitchen'’s residence.

Evidencewasa 30 presented that Kitchen stolemoney from Wilson, solehisvehide, and
whenWilsonfindly got avay from Kitchen, hewasnot rel eased, but escgped while Kitchen continuedin
his attempts to restrain Wilson.

Taking dl the evidencein the light most favorable to the prosecution, as required by
Guthrie, supra, wefind that the evidence was sufficient to convince areasonable person that Kitchen
didinfact kidnap Wilson. Conseguently, wefind that Kitchen’ sdaim that the evidence wasinsufficient
to support a guilty verdict of kidnapping is without merit.

B.



The gppdlant also assartsthat the circuit court erred infailing to dismissthe charge of
kidnapping when the kidnapping wasinadentd to the charge of aggravated robbery. Kitchen arguesthat
Wilson' svery brief restraint wasincidenta to the commisson of theaggravated robbery. Insupport of his
argument, Kitchen relies upon Sate v. Miller, 175 W.Va. 616, 336 S.E.2d 910 (1985).

Syllabus Point 2 of Miller provides:

Ininterpreting and goplying agenerdly worded kidnapping Satute, such
asW.Va Code, 61-2-14a, in aSituation where another offense was
committed, Some reasonable limitations on the broad scope of kidnapping
must be developed. The generd ruleisthat akidnapping has not been
committedwhenitisincdenta toancther crime. Indecidingwhether the
actsthat technically congtitute kidnapping wereincidenta to another
crime, courtsexaminethelength of timethevictimwashed or moved, the
digancethevictim wasforced to move, thelocation and environment of
the place the victim was detained, and the exposure of thevictimto an
increased risk of harm.

Inour discusson of kidnapping in Miller, we observed that under our generd kidnapping Satute
the crime of kidnapping

...could literdly overrun severd other crimes, notably robbery and rgpe,
and in some circumstances assault, since detention and sometimes
confinement, againg thewill of thevictim, frequently accompany these
crimes. Some of the definitions could apply aiketo kidnapping and
abduction. Itisacommon occurrencein robbery, for example, thet the
victim be confined briefly a gunpoint or bound and detained, or moved
into and left in another room or place.

Itisunlikdy that theseredraints, sometimes accompanied by agportation,
whichareinddentsto other crimesand havelong been tregted asintegrd
partsof other crimes wereintended by the Legidaurein framing itsbroad
Oefinition of kidnapping to conditutea separate arime of kidngpping, even
though kidnapping might sometimes be spelled out literally from the
statutory words.



Miller, 175 W.Va. at 619-620, 336 S.E.2d at 913-914 quoting Peoplev. Levy, 15 N.Y.2d 159,
164, 204 N.E.2d 842, 844, 256 N.Y .S.2d 793, 796, cert. denied, 381 U.S. 938, 85 S.Ct. 1770, 14
L.Ed.2d 701 (1965).

The State contends that Kitchen was properly charged with kidnapping, and that the
conviction should beaffirmed. The Statearguesthat Kitchen' srestraint of Wilson wasnot necessary or
incidental to the robbery of either Wilson’s money or his vehicle.

Miller set forth four elementsto be examined in order to ascertain whether or not
kidnappingisinddentd to another crime. Under Miller, weexamine (1) thelength of timethevicimwas
held or moved; (2) thedistancethevictim wasforced to move; (3) thelocation and environment of the
place the victim was detained; and (4) the exposure of the victim to an increased risk of harm.

A review of therecordindicatesthat Wilson wasredrained for aperiod of morethan one-
haf hour during which time he attempted to escgpe two times and was successful on the second attempt.
Wilson, who was not aresdent of West Virginiabut was smply traveling to hisjob in Kentucky, was
forably restrained in hisown vehide, ordered to get into the trunk of hisvehicle-- which herefused, and
wasdrivenaroundamlesdy by Kitchen. And, Wilsonwasexposed to consderableharm by being driven
around in hisown solen vehideat goproximatdy 4:30 in the morning by adrunken man who had begten
him, solen from him, and threatened hisliferepeatedly. Most importantly, we notethat Kitchen never
released Wilson, rather, Wilson wasforced to fleefrom hiscgptor from amoving vehiclewhileKitchen

tried to again restrain him from leaving the vehicle.



From our review of thisevidence, wefind that theforcegblerestraint and trangportation
of Mr. Wilsonwerenot incidenta to therobbery of Mr. Wilson; therefore, the appd lant was properly

charged with kidnapping.

[1.
Inconduson, wefind that theevidencewasaufficient for thejury tofind thegppdlant guilty
of thecrimeof kidnapping, and that the circuit court committed no error in denying Kitchen’ smationto
dismiss the charge of kidnapping.

Affirmed.
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