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Justice Scott, concurring:

| aminfull agreament with the ultimate condusion reeched by the mgority; however, there

was Smply no reason for the mgority to embark on thelengthy discussion (gpproximeately thirteen pages
of theopinion) of federd and Satelaw from other jurisdictionsto reach that concluson. A moredirect and
sucainct review of our exigting satutes and corresponding sate regulaionsdearly dlowsthe Appeleeto
bring the action he did. SeeW. Va Code § 5-11-3(m) (1998) and W. Va C.SR. § 77-1-2.8 (1994).
Likewise, the provisonsof West VirginiaCode 8§ 5-11-9 (1998) dlearly support thefact thet, inthiscase,
the Appdlant’ suseof alight duty programwasinsufficient to provethat theemployer had engegedinillega

disability discrimination.

Accordingly, thereisnolegd judtification for themgority’ sdisavowa of alongstanding
practice of this Court to follow federal law in discrimination cases. After al, our statutes concerning
discrimination arelargely modd ed after federd statutes. Thus, the pattern and practice of this Court have
been tofollow thefederd courts interpretation of various Satutory provisons, except wherethere are
ubgtantive distinctions between the language used in the Sate Satuteas compared with the federa satue.

Thispractice hasbeen recognized by the Court inBarefoot v. Sundale Nursing Home, 193W.Va 475,

457 SE.2d 152 (1995), holding modified on other groundsby Dodrill v. NationwideMut. Ins. Co., 201

W.Va 1,491 SE.2d 1 (1996), wherein we Sated that “[w]e have conastently held that cases brought
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under the West VirginiaHuman Rights Act, W.Va.Code, 5-11-1, et seq., are governed by the same
andyticd framework and sructures developed under Title VI, a least where our Satute'slanguage does

not direct otherwise” 193 W. Va a 482-83, 457 SE.2d a 159-60 (citing West VirginiaUniverdty v.

Decker, 191 W.Va. 567, 573, 447 S.E.2d 259, 265 (1994)(adopting disparate impact test established
by United States Supreme Court ininterpreting Title V11 of the Civil Rights Act of 1964 “Imply because

uniformity inthesemattersisvauable per s2); Conaway v. Eastern Associated Cod Corp., 178 W.Va

164, 169, 358 S.E.2d 423, 428 (1986) (deciding requirements necessary for agediscrimination caseand

acknowledging that “most courts havelooked to McDonnell DouglasCorp. v. Green, 411 U.S. 792, 93
S.Ct. 1817, 36 L.Ed.2d 668 (1973) (arace discrimination case) for authority™)); see also Health

Management, Inc.v. Linddl,  W.Va __, 528 SE.2d 762, 765 n.4 (W.Va 1999); West

VirginiaHuman Rights Comm'n v. Wilson Egtates, Inc., 202 W.Va. 152, 158, 503 SE.2d 6, 12 (1998);*

Theprecedent of thisCourt following federd discriminationlaw waswell-documentedinWilson
Estates, wherein we acknowledged that
[f]his Court has conssently looked to federa discrimination law dedling
with TitleVII of the Civil RightsAct of 1964, 42 U.S.C. § 2000eto e-17
(1994) wheninterpreting provisonsof our sateshuman rights tetutes.
Barefoot v. Sundale Nursng Home, 193W.Va 475, 482, 457 SE.2d
152, 159 (1995) (noting that " cases brought under the West Virginia
Human RightsAct are governed by the sameanayticd framework and
gructuresdeveloped under Title VI, atleest where our Satute'slanguage
doesnot direct otherwise"); West VirginiaUniversity v. Decker, 191
W.Va 567, 573-74, 447 S.E.2d 259, 265-66 (1994) (atering digparate
Impact test previoudy etablished based on 1991 amendmentsto Title VI
which shifted burden of prOoduction and persuasontoemployer toprove
that particular employment practice or policy is"job related" and
"congstent with business necessity”"); Slack v. Kanawha County Housing
and Redevelopment Auth., 188 W.Va. 144, 153-55, 423 SE.2d 547,
556-558 (1992) (defining dementsof constructive discharge casesby
adopting mgority view of federd decisonsdecided under bath Title VII
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Hanlonv. Chambers, 195W. Va 99, 112, 464 SE.2d 741, 754 (1995). “Where, however, thereare

ubgtantive distinctions between thelanguage usad by thetwo satutes, wehaveinferred aSatelegidative
intent to divergefrom the federd law and haveruled accordingly.” 193W. Va & 483,457 SE.2d & 160

n 9. (citing Chico Dairy Co. v. West VirginiaHuman Rights Comm'n, 181 W.Va 238, 382 SE.2d 75

(1989); Wed VirginiaHuman Rights Comm'n v. United Trangp. Union, Locd 655, 167 W.Va 282, 280

S.E.2d 653 (1981)).

Based upon our well-established practice, | am, therefore, perplexed by dictainthe
mgjority opinion that this Court has only followed federd law in the discrimination arena* on occason.”
Tothecontrary, this Court hasroutindy looked to and followed federd law when interpreting and gpplying

statutes relating to discrimination.

| amfurther concerned by dictain themgority opinionwhich“recognize]d thet the West

VirginiaHuman Rights Act, ascreated by our Legidature and asgpplied by our courtsand adminigraive

and Age Discriminationin Employment Act, 29 U.S.C. 8621, et seq.);
Frank's Shoe Storev. Human RightsCommission, 179W.Va. 53, 58-59,
365 S.E.2d 251, 256-57 (1986) (citing Pregnancy Discrimination Act
amendment to Title V11 and United States Supreme Court decision
interpreting that amendment asbaa sfor hol ding thet discrimination based
upon pregnancy conditutesillegd sex discrimination under West Virginia
Human RightsAct); seedso Paxtonv. Crabtree, 184 W.Va. 237, 250,
400 S.E.2d 245, 258 n. 26 (1990) (observing that "we have adopted
federd precedent when we believed it was competible with our human
rights statute™).

202 W. Va. at 158, 503 S.E.2d at 12.



agendes represents anindependent gpproach to thelaw of disahility discrimination thet isnot mechanically
tied to federd disability discrimination jurisorudence.” Thisdictacould beinterpreted by readersas
suggesting that we rgect in wholesale fashion the historical gpproach taken by this Court in looking to
federd discrimination law for guidance wherethe datutory language a issueis subdantidly smilar. See
Baefoot, 193W. Va at 482,457 SE.2da 159. Thedicta however, isjud that. Itisnot aholding by
this Court and should not beinterpreted assuch. |, therefore, suggest that both the circuit courtsand the
Bar continueto utilizethisCourt’ swell-established practiceof following federd discriminationlaw where

statutory language is substantially similar.



