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JUSTICE DAVISdelivered the Opinion of the Court.



SYLLABUSBY THE COURT

1 “ A writ of mandamuswill notissue unlessthreedements coexis—-(1) adeer legd
right in the petitioner to the rdief sought; (2) alegd duty on the part of repondent to do the thing which
the petitioner seeksto compd; and (3) the aasence of another adequateremedy.” Syllabuspoint 2, State

exrel. Kucerav. City of Wheeling, 153 W. Va 538, 170 S.E.2d 367 (1969).

2. “A caseisnot rendered moot even though aparty to thelitigation hashad achange
in gatus such that he no longer has alegdly cognizableinteres in thelitigation or theissues have logt ther
adversarid vitdity, if such issues are cgpable of repetition and yet will evade review.” Syllabus point 1,

Sateexrel. M.C.H. v. Kinder, 173 W. Va 387, 317 SE.2d 150 (1984).

3. Under W. Va Code 23-1-13(8) [1995], the Workers Compensation
Commissoner has a nondiscretionary duty to respond to requests for authorization for medicd trestment
within areasonable period. Under 85 CSR 6 [1985], the rules adopted by the Commissioner governing
time limits, the Commissoner has determined thet fifteen (15) working days from the dete of receipt of a

request in the Fund is a reasonable period for such response. CSR 85-6-3.1. [1985).

4. Under W. Va Code 23-1-13(a) [1995], the Workers Compensation
Commissoner has a nondiscretionary duty to respond to a compensability request within a reasoncble
period. Under 85 CSR 6 [1985], the rules adopted by the Commissoner governing time limits, the



Commissoner has determined that fifteen (15) working daysfromthedate of receipt of acompensability
request in the Fund is a reasonable period for a reponse to a compensability dam, other then

occupdtiond pneumoconioss. CSR 85-6-2.1. [1985].

5. Whenthe Workers Compensation Commissioner isungbletoissueaprotestable
order withinthetimelimit st forth in hisrulesand regulations, the Commissoner, under 85 CSR 61985,
has anondiscretionary duty to provide the daimant with notice of good cause for extending the goplicable
time limit. Such natice of good cause must be isued to the daimant within a ressonable time &fter the
Commissoner redlizes a time limit cannot be met, and must contain a reasonable date by which a

protestable order will beissued. CSR 85-6-1.1. [1985].

6. When the Court awvards reasonable atorney’ s feesand codsin acase, which is
not subject to remand, any agreement by the parties to such fees and codts is subject to the Court’s
goprovd. If the parties are unable to agreeg, the parties shdl atempt mediation through the Court’'s
mediaion program. If the mediation does not result in an agreament, the parties and the mediator shdll

meke timely written recommendations to the Court for a determingtion of the appropriate avard.



Davis, Justice:

Robert Davis sought awrit of maendamusto compd William Vieweg, Commissioner of the
Workers Compensation Divison (hereingfter referred to as* Commissone™), to issue protestable order
rulings on three matters concarning Mr. Davis Workers Compensation dam.* Spedificaly, Mr. Davis
sought to have the Commissioner rule upon hisrequests firg, to find hisright ankle fracture compensable
second, for payment of medications and findly, for pan management trestment. Because the
Commissoner entered therequested rulings, theissueistechnicdly moot and thewrit dismissed. However,
becausethisissue isof great public interest and cgpable of repetition, wefilethisopinion addressng the

issue and awarding reasonable atorney’ s fees and cogtsto Mr. Davis.

l.
FACTUAL AND PROCEDURAL BACKGROUND
Mr. Davisfiled adamfor Workers Compensation benefitsbasad upon injuriesreceived
on May 12, 1998 to his upper and lower back. By order dated June 8, 1998, the dlam was ruled

compensable and temporary totd disabilities benefits were granted.

Three requests concerning Mr. Davis Workers Compensation daim were submitted to
the Commissioner by ether Mr. Davis or on hisbehdf. Mr. Davis fird request sought to add an ankle

injury to the compensable injury. Thisrequest arose from afractured right anklethet Mr. Davissustained

Wad-Mart Sores, Inc,, Mr. Davis employer, was named asanomind respondent in this metter.
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inafdl onJuly 12, 1998. The drcumgancesof Mr. Davis fal are not specified intherecord. However,
Mr. Davis tregting physician, Hegther Miliati, D.C., in areport dated July 13, 1998, opined thet Mr.
Davis back injuries caused hisfdl and the resultant ankle fracture. By request submitted December 23,
1998, Mr. Davissought to add hisankleinjury aspart of hiscompensableinjury dam. Mr. Davis sscond
request, submitted September 3, 1998, sought payment for certain of hismedications? Findly, on January
22,1999, J. K. Lilly, M.D., Mr. Davis physician, requested pain management trestment for Mr. Davis®
Mr. Davis maintainsthat during 1999, he contacted the Commissoner severd times saeking reponsesto

hisrequests.

After waiting without aresponsefor morethan 10 monthson hisfirst and third requestsand
14 months on his second request, on November 9, 1999, Mr. Davis sought awrit of mandamusfrom this
Court to compe the Commissioner to rule. On November 18, 1999, we issued a rule to show cause
returnable January 11, 2000. Attached to the Commissione’s response, filed on Jenuary 7, 2000, were

the Commissioner’s December 15, 1999 rulings on Mr. Davis requests?

According to the Commissioner’s December 15, 1999 orders, requests for medication were
submitted on September 28, 1998 and April 11, 1998.

3According to the December 15, 1999 order, as corrected by the January 6, 2000 order, Dr.
Lilly's request was submitted on December 14, 1998 (12/15/99 order) or March 29, 1999 (1/6/2000
corrected order).

“The fallowing protestable orders were atached to the Commissioner’ s response

(1) A Decamber 15, 1999 order titled:  Authorization for medication;
(2) A December 15, 1999 order titled: Authorization for medication;
(3) A December 15, 1999 order titled: Notice to indude secondary
conditions;



The Commissioner conceded that the orderswere entered on December 15, 1999, which
isgpproximatdy 36 daysafter Mr. Davis ptition was filed with this Court. Because of theissuance of
the protestable orders, the Commissioner seeksto havethiscasedismissed asmoot. TheCommissone’s
response dso noted that he “is willing to discuss . . . payment of a reasonable dtorney’s fee, and

reesonable codts’ arisgng from this proceeding.

.
STANDARD OF REVIEW
Asaninitid matter, wereview thestandard for issuing awrit of mandamus. ThisCourt has
hdd thet “[gince mandamusisan ‘extreordinary’ remedy, it should beinvoked sparingly.” State exrel.
Billings v. City of Point Pleasant, 194 W. Va 301, 303, 460 S.E.2d 436, 438 (1995) (footnote
omitted). We further note thet “[t]he treditiond use of mandamus has been to confine an adminidrative
agency or aninferior court to alawful exercise of its prescribed jurisdiction or ‘to compd it to exerdseits
authority when itisitsduty todo 0" State ex rel. Frazier v. Meadows, 193 W. Va 20, 31, 44
S.E.2d 65, 76 (1994), quoting Rochev. Evaporated Milk Ass' n, 319U.S. 21, 26, 63 S.Ct. 938, 941,

87 L.Ed. 1185, 1190 (1943).

(4) A December 15, 1999 order titled: Denid to Dr. Lilly; and
(5) A January 6, 2000 order titled: Correction to Denid to Dr. Lilly.

The Commissioner dso atached two orders, dated December 22, 1999 and December 31, 1999,
which address matters extraneous to this opinion and therefore, are not discussed.
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The traditiond test for granting mendamus rdief is sated in syllabus point 2 of State ex

rel. Kucerav. City of Wheeling, 153 W. Va 538, 170 SE.2d 367 (1969):
A writ of mandamus will not issue unless three dements

coexig--(1) adear legd right in the petitioner to the rdief sought; (2) a

legdl duty on the part of respondent to do the thing which the petitioner

seeksto compd; and (3) the absence of ancther adeguate remedy.
See Syl. pt. 1, State ex rel. Aaron v.King, 199 W. Va 533, 485 SE.2d 702 (1997). “Oncethese
prerequisitesaremet, thisCourt’ sdecisonwhether toissuethewrit islargdy oneof discretion.” Billings,

194W. Va a 304, 460 SE.2d a 439 (footnote omitted). With this sandard in mind, we now address

the meritsof Mr. Davis petition.

[1.
DISCUSSION
A. Mootness | ssue
Becausethe protestable orders sought by Mr. Daviswereissued, the Commissoner urges
the dismisd of the petition asmoat. Insyllabuspoint 1 of State exrel. Durkinv. Neely, 166 W. Va
553, 276 SE.2d 311 (1981), this Court restated the generd doctrine with regard to mootnessby gating:
Moot questions or abdtract propogtions, the decison of which
would avall nathing in the determination of controverted rights of persons
or of property are not properly cognizable by a court.
See Syl. pt. 1, Sateexrel. Lilly v. Carter, 63W. Va 684, 60 SE. 873(1908). However, insyllabus

point 1 of State ex rel. M.C.H. v. Kinder, 173 W. Va 387, 317 SEE.2d 150 (1984), we outlined a



wdll-established exception to the mootness doctrine in cases Smilar to the present case:
A caseisnot rendered moot even though aparty to the litigetion

hes had a change in Satus such thet he no longer has alegally cognizable

interest in the litigation or the issues have log ther adversarid vitdlity, if

such issuesarecapableof repetition and yet will evadereview.
(Emphedsadded.) Insyllabuspoint 1 of Israel by Israel v. West Virginia Secondary Schools
Activities Com'n, 182 W. Va 454, 388 SE.2d 480 (1989), we expanded the test for determining
whether to addressamoot issue

Three factors to be consdered in deciding whether to address

technicaly moot issues are as follows  firg, the court will determine

whether sufficdent collaterd consequences will result from determination

of the questions presented 0 asto judtify rdief; second, whiletechnicaly

mooat in the immediate context, questions of great public interes may

neverthdess be addressad for the future guidance of the bar and of the

public; and third, issues which may be repestedly presented to the trid

court, yet excgpereview & the gppdlateleve because of their flegting and

determinate neture, may gppropriately be decided.

Although Mr. Davis no longer hesalegdly cognizableinterest in the litigation, the spedific
issue, namdy unreesonabledday by theWorkers Compensation Commissioner inaddressing hisrequests,
is of greet public interes to the workers in this State and is capeble of repetition.  If this Court Smply
dismissed this action as moat, future injured workers may be subject to unnecessary ddlays in the
processng of dams. We are paticularly concerned thet the ddlay in responding to Mr. Davis three
requests represents a pettern or practice of long unnecessary ddays by the Commissoner in addressng
damants requests. See CatheA. v. Doddridge County Bd. of Educ., 200W. Va. 521,490 SE.2d
340 (1997) (invoking exception to mootnessdoctrine); West Virginia Educ. Ass' nv. Consolidated

PublicRetirement Bd., 194W.Va 501, 460 S.E.2d 747 (1995) (same); McGrawv. Caperton, 191
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W. Va 528, 446 S.E.2d 921 (1994) (same); Hairston v. Lipscomb, 178 W. Va 343,359 SE.2d 571
(1987) (same); Calhoun County Assessor v. Consolidated Gas Supply Corp., 178 W. Va 230,
358 SEE.2d 791 (1987) (same); Sate ex rel. M.L.N. v. Greiner, 178 W. Va. 479, 360 SE.2d 554
(1987) (same); Christie v. W. Va. Health Care Cost Review Authority, 176 W. Va 420, 345
S.E.2d 22 (1986) (same); White v. Linkinoggor, 176 W. Va. 410, 344 SE.2d 633 (1986) (same);
Stateexrel. Ayersv. Cline, 176 W. Va. 123, 342 SE.2d 89 (1985) (same); Sateex rel. J.D.W.
v.Harris, 173W. Va 690, 319 SE.2d 815 (1984) (same); Mar shall v. Casey, 174W. Va 204, 324
S.E.2d 346 (1984) (same); Stateexrel. McGraw v. Willis, 174 W. Va. 118, 323 S.E.2d 600 (1984)
(same); Rissler v. Giardina, 169 W. Va 558, 289 SE.2d 180 (1982) (same); Sate ex rel. White
v. Narick, 170 W. Va 195, 292 SEE.2d 54 (1982) (same); Sate ex rel. Barker v. Manchin, 167
W. Va 155, 279 SE.2d 622 (1981) (same); Sate ex rel. K. W. v. Werner, 161 W. Va. 192, 242

SE.2d 907 (1978) (same).

Although, we agreewith the Commissioner that theissuewith regard to Mr. Davisismoat,
because of the passihility that Smilar unnecessary ddaysin responding to legitimete daimant requests may
occur in the future, we now address the merits of this case under the Kinder-1srael, exception to the

mootness doctrine.

B. The Duty of the Commissioner to Timely Respond
to Requests by a Workers' Compensation Claimant
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Theissuein this case concans the Commissone’ sfailure to respond in atimdy manner
to requests to find an dleged sequda compensable and for medicd benefits Mr. Davis made pedific
requests to the Commissoner, and for more than 10 months, the Commissioner failed to respond.  On
December 15, 1999, the Commissioner entered the requested orders, but his orders were entered only
after this Court entered arule to show causein mandamus. Even then, these orderswere entered 36 day's

after Mr. Davis sought this extraordinary remedy.

ThisCourt hasprevioudy recognized thet “ [I]Jong ddaysin processngdaimsfor [workers |
compensation is not conggtent with the dedared policy of the Legidature to determine the rights of
damants as speedily and expeditioudy as possble” Syl. pt. 1, Workman v. State Workmen'’s
Compensation Comm’'r, 160 W. Va. 656, 236 S.E.2d 236 (1977). For this reason, we have ruled
thet “[m]andamuswill lieto compe theworkers compensation commissioner to perform nondiscretionary

duties” Syl. pt. 4, Meadows v. Lewis, 172 W. Va. 457, 307 SE.2d 625 (1983).

Inour samind caseof Meadows v. Lewis, we addressed the duty of the Commissioner
to repond timdy to therightsof Workers Compensationdaimants In Meadows, the petitionerssought
to have the Commissioner timdy processtemporary totd disahility and permanent partid dissbility dams
Ore of the pertinent legd issues in Meadows was the petitioners request thet the Commissioner be
compdled “to promulgaterulesand regulaions governing ““ thetime within which adjudicationsand avards
ddl be made asrequired by W. Va Code 8 23-1-13” Meadows, 172 W. Va at 473, 307 SE.2d

a 641. Based on W. Va Code 23-1-13, this Court recognized that the Commissioner had a
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nondiscretionary duty to promulgate rules and regulaions. Syllabus point 6 of Meadows dates:
The commissioner isrequired by W. Va Code 8 23-1-13 (1981

Replacement Val.) to promulgate regulations spedifying, inter alia,

internd procedurd timelimitsthroughwhich adjudicationsand avardsare

mede>®

On May 23, 1985, the Commissoner responded to our ruling in Meadows, by
promulgating “Time Limits For The Adminidrative Processng Of Adjudications And Awards” See
gengdly, 85 CSR 6[1985]. Theseruleswere* promulgated for the purpose of promating and faciliteting
the prompt processing of daimswith the operation of theWorkers Compensation Fund.” CSR 85-6-1.1.
[1985]. Thedigpostion of thisissueis contralled by the rules promulgated by the Commissioner. Given
thet the Commissoner promulgated the rules, he must congder them reasonable and must bdieve that the

Fund is capeble of complying with them.

*W. Va Code 23-1-13 (a) [1995] provides.

The workers compensation divison shall adopt ressonable and
proper rulesof procedure, regulateand providefor thekind and cheracter
of notices, and the sarvice thereof, in cases of accident and injury to
employess, the nature and extent of the proofs and evidence, the method
of taking and furnishing the same to etablish the rights to benefits or
compensation from the fund hereinafter provided for, or directly from
employers as hereinafter provided, as the case may require, and the
method of making invedigations physica examinations and ingoections,
and prescribe the time within which adjudications and awards shdl be
mede.



(1) Request to pay for medications and pain management treatment. Mr.
Davismedeaninitid request for the payment of certain medicationson Sgptember 3, 1998. Subsequently,
on January 22, 1999, Mr. Davis made arequest for authorization to receive pain management trestmentt.
After theseinitid requests, Mr. Davisfollowed up with additiond demandsthet the Commissioner respond
to hisrequests. The Commissoner ignored Mr. Davis requests until he sought extreordinary relief from

this Court. Infact, the Commissoner did not respond to Mr. Davis requests until December 15, 1999.

The Commissone’ srule addressing the time limit for responding to requests for medica
trestment isfound at CSR 85-6-3.1. [1985], which provides

Medica Treatment. --Requedts for authorization of medicd trestment

shall be ruled upon within fifteen (15) working days from the date of

recaipt in the Fund.
(Emphedisadded.) The need for arapid reponse to arequest of medicd trestment is sdf evident. An
injured worker, who needs medicd trestment, should not suffer because of bureaucraic deay. The
Commissoner recognized the need for atimey response and he imposed a nondiscretionary duty to

respond to such requests within fifteen (15) working days of the receipt of such requestsin the Fund.

We find that under W. Va Code 23-1-13(a) [1995], the Workers Compensation
Commissioner has anondiscretionary duty to respond to requests for authorization for medicd trestment
within areasonable period. Under 85 CSR 6 [1985], the rules adopted by the Commissioner governing
time limits, the Commissoner has determined that fifteen (15) working days from the date receipt of a

request in the Fund is areasonable period for such reponse. CSR 85-6-3.1. [1985].
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Intheinstant proceeding, the Commissioner not only failed to comply; but, hedid not even
come reasonably dose to complying with his own time limit. Mr. Davis hed to wait dmog a year for
gpprovd for prescription medicationsand for denid of certaintrestment. In both cases, theinjured worker
has a grave potentid for harm - harm because of lack of proper trestment or harm because of dday inthe

gpped/protest process.

(2) Request tofind right anklefracturecompensable. OnDecember 23,1998.
Mr. Davis submitted a request to the Commissioner that his ankle injury be added as pat of his
compensable back injury dam. Agan, Mr. Davis followed up with additiond requedts tha the
Commissone repondto hisinitid inquiry. Again, Mr. Davis requestswereignored by the Commissoner
until he sought extraordinary rdief fromthisCourt. Again, no order wasentered by the Commissioner until

December 15, 1999.

The Commissoneg’ sruleaddressing thetimelimit for regponding to requestsfor finding an
injury compensableisfound a CSR 85-6-2.1. [1985], which provides, in pertinent part:

Injury and occupationd diseese daims. --Those dams based upon
injuriesand occupationd diseasesother than occupationd pneumoconios's
that are filed in the Fund upon properly executed, prescribed forms ...
shall be ruled upon within fifteen (15) working days from the date of
recaipt in the Fund.®

®Although CSR 85-6-2[1985] indicatesthat it gopliesto “[i]nitid rulings” 85 CSR 6[1985] does
not have a separate rule for processing arequest for finding an dleged sequea compensable. However,
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(Emphassadded.) The need for atimely response to a compensability request is gpparent. An injured
worker neads immediate tresiment. The Commissioner recognized the need for atimdy response. Thus,
he imposad a nondiscretionary duty to respond to a compensability daim, other then occupationd

pneumoconiods, within fifteen (15) working days from the date of recaipt of the request in the Fund.

We find under W. Va Code 23-1-13(a) [1995], the Workers Compensation
Commissoner has a nondiscretionary duty to respond to a compensability request within a reasoncble
period. Under 85 CSR 6 [1985], the rules adopted by the Commissoner governing time limits, the
Commissoner has determined that fifteen (15) working daysfromthedate of receipt of acompensability
request inthe Fund isareasonable period for aresponseto acompensability dam, other than occupationd

pneumoconioss. CSR 85-6-2.1. [1985].

In the ingant procesding, the Commissoner faled to comply with his own time
requirements. Mr. Davis waited dmogt a year for a ruling on the compensability of his fractured ankle.
Such dday frudrates not only the injured worker and hisher family, but dso afects medicd providers,

employersand others. Ddlay dso postpones a prompt adjudication of disputed métters.

(3) Procedureto follow when time limits cannot be met. Therulesadso provide a

theissueof compensability issmilarinbothinitia and subsaquent compensahility determinationscases and
amilar policy concarns would require Smilar timely responses

11



procedurewhentimelimitscannot bemet. CSR 85-6-1.1.[1985] providesin pertinent part: “ Compliance
with non-datutory time limits may be extended for good cause”  In the indant proceeding, no cause,
good or otherwise, was given for the dday in responding to Mr. Davis requets  Under the
Commissong’ srules, hewas required to communicate with Mr. Davis, within aressoncbletime, detailing

his good cause for extending the time limitsinvolved.

We haold that when the Workers Compensation Commissoner is unable to issue a
protestable order within the time limit st forth in his rules and regulaions, the Commissoner, under 85
CSR6[1985], hasanondiscretionary duty to providethe damant with notice of good causefor extending
the goplicabletimelimit. Such natice of good causemust beissued to the dament within areesonedbletime
ater the Commissoner redizes atime limit cannot be met, and must contain a reasonable date by which

aprotestable order will beissued. CSR 85-6-1.1. [1985].

C. Attorney Fees

Mr. Davis requested attorney’s fees and codts for prosecuting this action. This Court
previoudy addressed the issue of atorney’sfeesin the context of this type of proceeding. Syllabuspoint
7 of Meadows v. Lewis Sates

Citizens should not haveto resort to lawauitsto force government

offiadsto performtheir legdly prescribed nondiscretionary duties. When,

however, resort to such actionisnecessary to curewillful disregard of law,

the government ought to bear the reasonable expense incurred by the

dtizenin maintaining the action. No individud dtizen ought to bear the

legdl expenseincurred in reguiring the government to do its job.
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Wefurther gated in sylladbus point 9 of Meadows:

Whereadamant for workers compensation bendfitsisrequired
to hire an atorney to contes unlanvful acts of the commissoner, the
damant should be rembursed for ressonable attorney fees incurred in
vindicating his Satutory entitlement to benefits. Reasoneble attorney fees

are to be pad by the commissoner who falls to comply with Satutory
duties

Mr. Davisshould not beforced to expend hisresourcesto havethe Commissoner perform
his nondiscretionary duty. Mr. Daviswasentitled to prompt rulingson hisrequests. Unfortunatdy, before
he could secure any action from the Commissioner, he had to seek awrit of mandamus from this Court.
The Commissone’ sresponse acknowledgesthat the Workers Compensation Divison should reamburse
Mr. Davisfor hisreasonable attorney’ sfeesand cogts. Basad on the undisputed facts of this case, wefind

that Mr. Davisisentitled to reasonable attorney’ sfees and cogts associated with prosecuting this petition.

Duing ord argument, the parties indicated that they were negatiating payment of the
reasonable atorney’s fees and codts incurred by Mr. Davis in this matter, but no agresment had been
reeched. Becausethe casecannot beremandedfor ajudicid determination, weareconcerned thet another

long and unnecessary dday may occur in sattling the issue of reasonable attorney’ sfees and cods.

We hold that when the Court awards reasonable atorney’ sfeesand costsin acase, which
IS not subject to remand, any agreement by the parties to such fees and cods is subject to the Court's

goprovd. If the parties are unable to agree, the parties shdl atempt mediation through the Court's
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mediation program. If the mediation does nat result in an agreament, the parties and the mediator shdl

meke timely written recommendations to the Court for a determingtion of the appropriate avard.

In theingtant proceeding, if the parties are unable to agree within 15 days of the issuance
of the mandate in this case, the matter shdl be submitted to this Court’s mediaion program, which was
indituted in 1998 to as3g parties in Workers Compensation cases to reech a mutualy acceptable
agreement.” Although themediation proceedingsin the Court’ sprogram areconfidentid, in casssinvalving
aCourt refarrd concerning the avard of reesonable atorney’ s fees and cods, any agreament is subject
to Court gpprovd. If the parties are unable to agree, the parties and the mediator shdl timely submit

written recommendations to the Court for a determination of any award.

V.
CONCLUSION
Inview of the foregoing, the writ is dismissed. Mr. Davis is avarded the reasonable

attorney’ s fees and codts he incurred in prasecuting this petition,

Writ Dismissd.

"For additiond information about the Court’s mediation program or for acopy of the“Report on
Workers Compensation Mediiation Program of the Supreme Court of Appedsof West Virginid' by Roger
A. Hanson, pleese contact the Court's Adminigrative Office or vidt the Court's Web Ste
www.gatewv.uswvsca. The report was funded in part through a grant from the State Judtice Inditute.
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