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The Opinion of the Court was delivered PER CURIAM. 

CHIEF JUSTICE STARCHER dissents and reserves the right to file a dissenting opinion. 

JUSTICE WORKMAN concurs and reserves the right to file a concurring opinion. 



 SYLLABUS 

 

 

 

AW.Va. Code, 48A-4-10(c) (1990), limits a circuit judge's ability to 

overturn a family law master's findings and conclusions unless they fall within one of the 

six enumerated statutory criteria contained in this section.  Moreover, Rule 52(a) of the 

West Virginia Rules of Civil Procedure requires a circuit court which changes a family 

law master's recommendation to make known its factual findings and conclusions of 

law.@  Syllabus Point 1, Higginbotham v. Higginbotham, 189 W. Va. 519, 432 S.E.2d 

789 (1993). 
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Per Curiam: 

 

This is an appeal by Diana M. E. from a divorce order of the Circuit Court 

of McDowell County awarding her former husband, Kevin S. E., Sr., custody of the 

parties= two infant children.  In making the custody award, the circuit court rejected the 

recommendations of the family law master in the case.  On appeal, the appellant claims 

that the circuit court erred in not adopting the family law master=s recommendation and in 

overruling the family law master=s findings. 

 

 I. 

 Facts 

 

The appellant, who is a native of Mexico, and who has only a limited 

command of the English language, married Kevin S. E., Sr., in El Paso, Texas, on 

February 20, 1989.  Two children were subsequently born of the marriage on December 

28, 1989, and January 15, 1992.  During their marriage, the parties lived in various 

places, and Kevin S. E., Sr., worked at a number of jobs, some of which took him away 

from home for long periods of time.  During those periods, the appellant was the primary 

caretaker of the parties= two infant children. 

 

On April 28, 1997, Kevin S. E., Sr. filed a complaint for divorce in the 

Circuit Court of McDowell County.  In the complaint, Kevin S. E., Sr. alleged that 
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irreconcilable differences had arisen between the parties and that he had been subjected 

to cruel and inhuman treatment.  He also alleged that the parties had been separated for 

more than one year. 

 

The appellant responded to the complaint by letter dated May 22, 1997, in 

which she stated that she lived in Texas, that she had hospital bills, and that she needed 

extra time to prepare and to obtain the services of an attorney.  At the time this letter was 

submitted, another letter prepared by Dr. Guillermo E. Palomo, the appellants= physician, 

was filed with the court.  Dr. Palomo=s letter stated that the appellant was separated, was 

a Hispanic lady and that she was suffering from a major depressive disorder with 

psychotic manifestations.  The letter also stated that the appellant tended to 

decompensate easily and become psychotic, but that she is handling herself rather well 

while taking several medications.1   

 

 
1Who sent the letter to the court is unclear.  It was received the same day as the 

appellant=s letter.  The letter contained the statement: AThis letter is written on her behalf 

in order for her to use it in the effort to have custody of the children or have the privilege 

of seeing the children.@ 

After receiving the appellant=s letter, the court allowed her to obtain an 

attorney, and an answer was subsequently filed. 
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A temporary hearing was conducted in the case on December 2, 1997, at 

which hearing the appellant was found to be the primary caretaker of the children prior to 

the parties= separation and was awarded temporary custody of the children.  At the 

hearing, Kevin S. E., Sr. testified that the appellant suffered from, and had been 

hospitalized many times for, mental illness.  He also testified that the appellant saw and 

heard things Athat were not there@ and that she slept a lot.  The appellant denied 

hallucinations or other unusual behavior.  A report from the appellant=s treating 

psychiatrist indicated that she would decompensate when she moved to West Virginia.  

The appellant=s psychiatrist did not believe that she was suffering from paranoia, and he 

stated that she was, in fact, Anow free of symptoms of depression and psychosis.@ 

 

Additional hearings were conducted in the case commencing on March 30, 

1998.  During those hearings, Kevin S. E., Sr. introduced evidence showing that the 

appellant had cut one of the children=s panties and shirt, had fed the children baby food, 

had made one of the children wear diapers, had fed the children junk food and had made 

one child wear a sanitary pad.  There was also evidence that the appellant did have 

mental problems, although portions of the evidence suggested that the problems were 

exacerbated by the stress involved in the parties= relationship. 

 

On March 30, 1998, the family law master ordered that a home study be 

conducted on the appellant=s home and another home where she proposed to live after the 
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parties= divorce.  The home studies were filed with the court on or about June 2, 1998, 

and on July 10, 1998, the family law master submitted a recommended decision to the 

circuit judge.  The family law master recommended that the appellant be awarded 

custody of the parties= infant children.  In addressing the question of the appellant=s 

alleged mental problems, the family law master found: 

  With regards to plaintiff=s contentions regarding Diana=s 

mental stability, it is found that Diana did suffer mentally and 

emotionally from October 1995 through June 1996 due at 

least in part, if not wholly, by her union with the plaintiff and 

what defendant perceived as criminal activity of the plaintiff.  

It is also found that since separation of the parties, plaintiff 

has been free of any symptoms or manifestations of any 

mental illness, as indicated by her treating physician=s report 

and telephone interview, her testimony, her children=s 

testimony, the home studies, testimony of the SAFE Workers 

where she resided for an extended length of time, although 

she has had difficulty communicating because of the language 

barrier. 

 

 

After receiving the family law master=s recommendations, the circuit judge 

reviewed them in light of the evidence in the case and on September 1, 1998, entered the 

order from which the present appeal is taken.  In that order, he rejected the 

recommendation that the appellant receive custody of the parties= children and awarded 

custody to Kevin S. E., Sr.  In making this decision, the trial court specifically overruled 

the family law master=s finding on the appellant=s mental condition.  The court stated: 

A[F]rom all the evidence on record, the Law Master should have found that defendant 

suffers from >mental illness= rather than a problem with >mental stability= which illness, 
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with proper ongoing treatment, can be controlled with proper permanent treatment@ and 

that Athe Law Master should have found that defendant does in fact suffer from 

permanent incurable mental illness.@  The court further ruled that as a consequence of 

her mental illness, as well as her illiteracy and lack of skills, the appellant was not a 

proper person to have custody of the parties= children. 

 

In the present proceeding, the appellant claims that the circuit court erred in 

not adopting the family law master=s recommendation, despite the fact that there was 

substantial evidence to support the family law master=s findings and that 

recommendation. 
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 II. 

 Standards of Review 

 

This Court has indicated that it will review a circuit court=s factual findings 

under a clearly erroneous standard, while questions of law are subject to de novo review.  

Burnside v. Burnside, 194 W. Va. 263, 460 S.E.2d 264 (1995). 

 

On the other hand, since the Legislature amended W. Va. Code 

48A-4-20(c), effective 90 days after April 12, 1997, it is clear that a circuit court may 

reject a family law master=s findings of fact if they are simply erroneous, and the court is 

not required to find them clearly erroneous to reject them.2 

 

 III. 

 Discussion 

 

 
2The circuit court rejected the family law master=s findings on September 1, 1998, 

clearly after the amendments to W. Va. Code 48A-4-20(c) went into effect.  The 

amended language provided, in relevant part: 

 

  Nothing in this subsection shall be construed to authorize a 

de novo review of the facts [by a circuit judge of a family law 

master=s findings]; however, the circuit court shall not be held 

to a clearly erroneous standard in reviewing findings of fact. 

The principal legal argument made by the appellant in the present 

proceeding is that the trial judge did not follow the requirements of W. Va. Code 

48A-4-20(c) in overruling the recommendations of the family law master.  W. Va. Code 

48A-4-20(c) provides, in relevant part: 
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The circuit court shall not follow the recommendation, 

findings and conclusions of a master found to be: 

  (1) Arbitrary, capricious, an abuse of discretion or 

otherwise not in conformance with the law; 

  (2) Contrary to constitutional right, power, privilege or 

immunity; 

  (3) In excess of statutory jurisdiction, authority or 

limitations or short of statutory right; 

  (4) Without observance of procedure required by law; 

  (5) Unsupported by substantial evidence; or 

  (6) Unwarranted by the facts. 

 

 

 

In a number of cases, this Court has held that this Code provision, which 

was previously designated W. Va. Code 48A-4-10(c) (1990), limits a circuit judge=s 

ability to overturn a family law master=s findings and conclusions unless they fall within 

one of the six enumerated statutory criteria contained in this section and in Syllabus Point 

1 of Higginbotham v. Higginbotham, 189 W. Va. 519, 432 S.E.2d 789 (1993), the Court 

specifically stated: 

 W.Va. Code, 48A-4-10(c) (1990), limits a circuit judge's 

ability to overturn a family law master's findings and 

conclusions unless they fall within one of the six enumerated 

statutory criteria contained in this section.  Moreover, Rule 

52(a) of the West Virginia Rules of Civil Procedure requires a 

circuit court which changes a family law master's 

recommendation to make known its factual findings and 

conclusions of law. 

 

In examining the circuit court=s ruling in the present case, this Court 

believes that the circuit court did comply with the requirement of W. Va. Code 48A-4-20 

in overruling the findings and recommendation of the family law master, and that as a 
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consequence, the appellant=s assignment of error and argument with regard to this point 

are without merit.  As has previously been indicated, the trial court specifically did find 

from all of the evidence on the record the law master should have found that the appellant 

suffered from mental illness rather than a problem with mental stability and that the 

appellant did in fact suffer from a permanent incurable mental illness.  The circuit court, 

in effect, found that the findings of the family law master were Aunsupported by 

substantial evidence@ or were Aunwarranted by the facts@ of the case, are two of the 

factors, which, under W. Va. Code 48A-4-20(c), and Higginbotham v. Higginbotham, id., 

may form a proper legal basis for a circuit court=s rejecting a family law master=s 

findings. 

 

Further, in examining the documents filed, this Court believes that the trial 

court=s findings with regard to the appellant=s mental condition are warranted.  The 

appellant=s own treating physician, a psychiatrist, Dr. Guillermo E. Palomo, on 

September 5, 1997, reported that the appellant was suffering from a major depressive 

disorder with psychosis, but that the disorder was in remission.  Progress notes prepared 

by Dr. Palomo, which were later introduced into the record, shed additional light upon 

the nature and severity of the appellant=s problems.  At one point, the progress notes 

indicate that the appellant was experiencing hallucinations of an auditory nature which 

were commanding and telling her to kill herself, and that she in fact had attempted to do 

so while she was hospitalized.  At another point, on February 7, 1996, it was reported: 
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  While she was here, she felt so bad because she had left the 

children behind and she continued to have a lot of depression 

and paranoid ideas that she decided to kill herself as she felt 

that was the only solution to her problems.  She was 

constantly thinking about how to hurt herself.  She took an 

overdose of pills, consisting of Lithium and also of Risperdal 

that she had on hand.  She was taken to the McAllen Medical 

where she was hospitalized for a few days and from there 

transferred to the Rio Grande State Center . . . .   

 

 

 

In a diagnosis prepared at the Huntington State Hospital on a later occasion, 

it was reported: 

  According to commitment papers, [prior to her 

commitment] she was trying to kill herself by cutting on her 

wrist, and she was also described as paranoid and depressed.  

She became aggressive.  She has a long history of hearing 

voices.  She has taken an overdose of Haldol medication.  

She has a long history of mental illness and was treated in 

various state hospitals in the past . . . .  She reportedly hears 

voices which tell her to kill herself . . . .  She has a history of 

trying to drink Clorox.  Once she put a knife on her wrist and 

once she tried to cut herself with a hairpin on her wrist, 

causing small abrasions.  She once turned the gas on.  She 

wanted her husband, her children, and herself to die.  She 

reportedly lay down on her husband=s father=s grave and 

wanted to change places with him.  She reportedly attacked a 

man in the Princeton Emergency Room.  Last June she took 

an overdose of six Haldol pills.  She also tried to strangle her 

children.  In the past she was diagnosed as schizophrenia 

paranoid.  She was treated with Haldol, Risperdal, Cogentin 

and Xanax.  At this time, following a commitment hearing, 

she is now being admitted to Huntington Hospital as she is 

considered to be dangerous to herself and also to others. 

 

Further, while she was in Huntington Hospital, it was reported: 
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  The patient looks anxious and nervous. . . .  She believes 

that somebody where she was in the hospital just put 

something in her body that makes her crazy.  She seems to 

be suspicious and paranoid.  She refused to talk about the 

hallucinations. . . .  The patient has no insight with poor 

judgment.  Later on, in the ward she tried to kill herself by 

putting a plastic garbage bag around her neck and the patient 

was placed on high suicide risk. 

 

At still another point, a Dr. Galvez reported that: 

  Ms. E. . . . has a long history of psychiatric problems dating 

back to her early 20's.  She has had multiple hospitalizations 

both in West Virginia and Texas.  She has had multiple 

suicide attempts and once attempted to kill her children by 

strangling them.  She maintains a historical diagnosis of 

Paranoid Schizophrenia.  Admission papers state that Mrs. E. 

 . . . was admitted to this facility because she attempted to 

slash her wrists.  She also reported hearing voices telling her 

to kill herself.  When asked the reasons for her admission, 

she stated:  AI am depressed and stressed.@  There is a family 

history of mental illness in Mrs. E. . .=s mother. 

 

 

 

This evidence, the Court believes, shows that the appellant has made 

repeated suicide attempts and that she had longstanding mental problems of a severe 

nature.  Although in argument before this Court it was suggested that the suicide 

attempts were made to attract attention, a plausible reading of the record suggests that 

they were, in fact, considerably more severe.  It appears that she actually took an 

overdose of pills and drank Clorox, activities which, if repeated, even for the purpose of 

attracting attention, could endanger her life and affect her care of her children.  She also 

apparently threatened her children and engaged in activities such as turning on gas which 
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directly threatened them.  In light of this and the overall evidence, this Court believes 

that there was a sufficient factual basis for the trial court reasonably to conclude that the 

appellant suffered from a mental illness rather than a problem with mental stability and 

that it was a point of considerable concern in determining the appellant=s fitness to have 

custody of the parties= children.3 

 

This Court has repeatedly recognized that the paramount and controlling 

factor in awarding custody of a child is the welfare of the child and that parental rights in 

child custody matters are subordinate to the interest of the child.  Carter v. Carter, 196 

W. Va. 239, 470 S.E.2d 193 (1996); and David M. v. Margaret M., 182 W. Va. 57, 385 

S.E.2d 912 (1989). 

 

 
3It was also argued that stresses arising from the parties= marriage and from the 

appellant=s relationship with Kevin S. E., Sr. triggered or contributed to the triggering of 

outbreaks of the appellant=s psychological problems, and that the problems were in no 

way attributable to fault on the part of the appellant.  However, the fact that the problems 

exist pervades the record in this case. 

There were representations during the arguments in this case that the 

appellant is residing in a supervised facility, and there is further evidence that the 

appellant=s condition is currently under control with medication and that she can manage 

visitation with her children.  This suggests that visitation should be allowed, subject to 

such limitations as in the judgment of the circuit court will reasonably protect the welfare 



 
 12 

of the children.  It does appear from the evidence that the appellant=s relationship with 

her former husband, Kevin S. E., Sr., has on occasion exacerbated her mental problems.  

Such exacerbation in the future obviously could affect her relationship with her children.  

In line with this, the Court believes any attempt by Kevin S. E., Sr., to alienate the 

children from the appellant would constitute an act contrary to the welfare of the 

children. 

 

In summary, in the present case, where there was evidence that the 

appellant=s mental problems are serious, that they involved suicidal ideation and the 

threat to kill her children, this Court cannot conclude that the trial court improperly 

overruled the finding of the family law master which suggested that the appellant=s 

condition was not so significant as to impact upon the custody decision.  Further, the 

Court cannot conclude that the trial court erred in awarding custody of the children to the 

appellant=s former husband Kevin S. E., Sr. 

 

The judgment of the Circuit Court of McDowell County is, therefore, 

affirmed. 

 

 Affirmed. 


