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SYLLABUS BY THE COURT

1.   “In determining whether there is sufficient evidence to support a jury

verdict the court should:  (1) consider the evidence most favorable to the prevailing party;

(2) assume that all conflicts in the evidence were resolved by the jury in favor of the

prevailing party;  (3) assume as proved all facts which the prevailing party's evidence tends

to prove;  and (4) give to the prevailing party the benefit of all favorable inferences which

reasonably may be drawn from the facts proved.”  Syl. Pt. 5, Orr v. Crowder, 173 W.Va.

335, 315 S.E.2d 593 (1983), cert. denied, 469 U.S. 981, 105 S.Ct. 384, 83 L.Ed.2d 319

(1984).

2.  “In reviewing a trial court's granting of a motion for judgment

notwithstanding the verdict, it is not the task of the appellate court reviewing facts to

determine how it would have ruled on the evidence presented.  Its task is to determine

whether the evidence was such that a reasonable trier of fact might have reached the decision

below.  Thus, in ruling on the granting of a motion for judgment notwithstanding the verdict,

the evidence must be viewed in the light most favorable to the nonmoving party.  If on

review, the evidence is shown to be legally insufficient to sustain the verdict, it is the

obligation of the appellate court to reverse the circuit court and to order judgment for the

appellant.”  Syl. Pt. 2, Alkire v. First Nat’l Bank of Parsons, 197 W.Va. 122, 475 S.E.2d 122

(1996).
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3.  "An application of state law is pre-empted by § 301 of the Labor

Management Relations Act of 1947, 29 U.S.C. § 185 (1947) (1994 ed.), only if such

application requires the interpretation of a collective-bargaining agreement."   Syl. Pt. 4,

Greenfield v. Schmidt Baking Co, Inc., 199 W.Va. 447, 485 S.E.2d 391 (1997).

4.  “A determination of pre-emption under § 301 of the Labor Management

Relations Act of 1947, 29 U.S.C. § 185 (1947) (1994 ed.), requires a fact specific analysis.”

Syl. Pt. 5, Greenfield v. Schmidt Baking Co, Inc., 199 W.Va. 447, 485 S.E.2d 391 (1997).

5.  “‘The mere fact that W.Va.Code, 21-5-4, relates to matters which may

be the subject of collective bargaining does not mean that the terms of this statute are

preempted by virtue of Section 301 of the [Labor Management Relations Act], 29 U.S.C. §

185 (1947).’   Syllabus Point 5, Lowe v. Imperial Colliery Co., 180 W.Va. 518, 377 S.E.2d

652 (1988).”  Syl. Pt. 4, Ash v. Ravens Metal Prod., Inc., 190 W. Va. 90, 437 S.E.2d 254

(1993).

6.  “An arbitration clause of a collective bargaining agreement cannot

nullify the statutory rights given to employees under the West Virginia Wage Payment and
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Collection Act,  W.Va.Code, 21-5-1, et seq.”  Syl. Pt. 5, Ash v. Ravens Metal Products, Inc.,

190 W. Va. 90, 437 S.E.2d 254 (1993).

7. “In determining whether the verdict of a jury is supported by the

evidence, every reasonable and legitimate inference, fairly arising from the evidence in favor

of the party for whom the verdict was returned, must be considered, and those facts, which

the jury might properly find under the evidence, must be assumed as true.”  Syl. Pt. 3,

Walker v. Monongahela Power Co. 147 W.Va. 825, 131 S.E.2d 736 (1963).

8.  “‘When a case involving conflicting testimony and circumstances has

been fairly tried, under proper instructions, the verdict of the jury will not be set aside unless

plainly contrary to the weight of the evidence or without sufficient evidence to support it.'

Point 4, Syllabus, Laslo v. Griffith, 143 W.Va. 469, 102 S.E.2d 894.”  Syl. Pt. 2, Walker v.

Monongahela Power Co. 147 W.Va. 825, 131 S.E.2d 736 (1963).

9.  “‘“A statute should be so read and applied as to make it accord with the

spirit, purposes and objects of the general system of law of which it is intended to form a

part;  it being presumed that the legislators who drafted and passed it were familiar with all

existing law, applicable to the subject matter, whether constitutional, statutory or common,

and intended the statute to harmonize completely with the same and aid in the effectuation

of the general purpose and design thereof, if its terms are consistent therewith.”   Syllabus
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Point 5, State v. Snyder, 64 W.Va. 659, 63 S.E. 385 (1908).’   Syl. Pt. 1, State ex rel.

Simpkins v. Harvey, [172] W.Va.  [312], 305 S.E.2d 268 (1983).”  Syl. Pt. 3, Shell v.

Bechtold, 175 W.Va. 792, 338 S.E.2d 393 (1985).

10. Collateral victims of discrimination are entitled to relief under West

Virginia Code § 5-11-9(7) (1999) upon establishing that the employer has engaged in an

unlawful discriminatory practice, such as activities designed to cause economic loss.  Such

collateral victims are properly included as Plaintiffs in a cause of action initiated by other

victims of discrimination under the West Virginia Human Rights Act.

11.  “As a general rule, the refusal to give a requested jury instruction is

reviewed for an abuse of discretion.  By contrast, the question of whether a jury was properly

instructed is a question of law, and the review is de novo.”  Syl. Pt. 1, State v. Hinkle, 200

W.Va. 280, 489 S.E.2d 257 (1996).

12.  “A trial court's instructions to the jury must be a correct statement of the

law and supported by the evidence.  Jury instructions are reviewed by determining whether

the charge, reviewed as a whole, sufficiently instructed the jury so they understood the issues

involved and were not misle[d] by the law.  A jury instruction cannot be dissected on appeal;

instead, the entire instruction is looked at when determining its accuracy.  A trial court,

therefore, has broad discretion in formulating its charge to the jury, so long as the charge
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accurately reflects the law.  Deference is given to a trial court's discretion concerning the

specific wording of the instruction, and the precise extent and character of any specific

instruction will be reviewed only for an abuse of discretion.”  Syl. Pt. 4, State v. Guthrie, 194

W. Va. 657, 461 S.E.2d 163 (1995).

12.   “The formulation of jury instructions is within the broad discretion of

a circuit court, and a circuit court's giving of an instruction is reviewed under an abuse of

discretion standard.  A verdict should not be disturbed based on the formulation of the

language of the jury instructions so long as the instructions given as a whole are accurate and

fair to both parties.”  Syl. Pt. 6, Tennant v. Marion Health Care Found., Inc., 194 W. Va. 97,

459 S.E.2d 374 (1995).



The Appellant, Norfolk and Western Railway Company, was the corporate1

predecessor of Norfolk Southern Railway Company.  When the events which form the basis
for this cause of action occurred, Norfolk and Western was a separate Railroad, whose parent
company was Norfolk Southern.  In September 1998, Norfolk and Western was merged into
Norfolk Southern and no longer exists as a separate corporate entity. 

1

McGraw, Justice:

This is an appeal by Norfolk and Western Railway Company (hereinafter “the

Railroad” or “Appellant”)  from a jury verdict in the Circuit Court of McDowell County1

finding that the Railroad had discriminated against sixty-seven employees upon the basis of

age when it promoted those employees from brakemen to conductor and placed them at the

bottom of the conductors’ seniority roster.  On appeal, the Railroad maintains that there was

insufficient evidence to prove age discrimination and that the jury verdict should be

overturned.  We disagree and affirm the decision of the lower court.  

I.

FACTS

The two cases presently consolidated for review in this Court originated in the

lower court and were subsequently removed by the Railroad to the United States District

Court for the Southern District of West Virginia.  The Railroad sought a ruling in federal

court permitting removal and dismissing the action based upon federal preemption by the

Railway Labor Act, 45 U.S.C. § 151-188 (1990).  The District Court determined that it
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lacked jurisdiction and remanded the cases to state court, reasoning as follows: “If Plaintiffs’

assertions in their Complaint are well-founded, this right [under the West Virginia Human

Rights Act] exists separate and apart from any collective bargaining agreement between the

defendant and the Plaintiffs’ union.”  Bailey v. Norfolk and Western Railway Co., 842

F.Supp. 218, 223 (S.D.W. Va. 1994).

Upon remand from federal court to the Circuit Court of McDowell County, the

two cases were consolidated and issues of liability and damages were bifurcated for trial.

Fifty-two Plaintiffs filed their actions within the Bailey lawsuit, and the additional fifteen

filed identical claims in the Caldwell suit.  Forty-one Plaintiffs are currently active

employees of the Railroad; the remaining twenty-six have retired, resigned, or have become

disabled.  Five of the Plaintiffs in this action were under forty years of age at the time of their

alleged discriminatory placement, effective April 1, 1992.  Although the Plaintiffs claim that

they were targeted based upon their association with the protected group, the Railroad

contends that the lower court erred by allowing the verdict to stand as to these five Plaintiffs.

The essence of the Plaintiffs’ complaint is that the Railroad implemented its

policies and procedures in such manner as to discriminate against “a large class of older and

age-protected workers, who had far greater trainmen seniority than workers hired after

November 1, 1985. . . .”  These workers were “placed on the bottom of the conductor
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list  . . . .”  The Plaintiffs alleged that this action by the Railroad violated West Virginia Code

§ 5-11-9 (1) (1999), the West Virginia Human Rights Act, providing in pertinent part as

follows:

It shall be an unlawful discriminatory practice . . .  [f]or any
employer to discriminate against an individual with respect to
compensation, hire, tenure, terms, conditions or privileges of
employment if the individual is able and competent to perform
the services required even if such individual is blind or disabled:
Provided, That it shall not be an unlawful discriminatory
practice for an employer to observe the provisions of any bona
fide pension, retirement, group or employee insurance or
welfare benefit plan or system not adopted as a subterfuge to
evade the provisions of this subdivision[.]

The Plaintiffs allege that the Railroad engaged in a purposeful venture to eliminate workers

who maintained expensive benefit packages earned and vested by employees hired before

November 1, 1985, in favor of a class of workers whose membership is comprised of

workers predominantly younger than the Plaintiffs and whose benefit packages are less

expensive for the Railroad.  The Plaintiffs’ rights, they contend, are grounded in state law

and do not present a federal question involving violations of collective bargaining

agreements.  

The Plaintiffs presented evidence at trial indicating an extensive, intentional

campaign by the Railroad during the early 1980's designed to reduce the workforce and



The benefit packages apparently included significant monetary benefits, higher2

salaries, and job security rights based upon years of service and seniority within the
brakemen category.

This agreement provided that trainmen who established seniority prior to November3

1, 1985, including the Plaintiffs in this case, would be governed by existing rules respecting
promotion to conductor.  The agreement further provided that those establishing seniority on
or after November 1, 1985, must accept promotion to conductor.  These new hirees were
promoted after 300 working days to the rank of conductor and could not relinquish or forego
their conductor rights or refuse promotion.  

4

directed primarily at the older workers who enjoyed the expensive benefit packages.   The2

alleged targets of this strategy were brakemen who had the right under collective bargaining

agreements to refuse promotion to conductor, thereby retaining their seniority rights and

benefits packages as brakemen.  

Through a collective bargaining agreement dated October 1, 1985, the Railroad

achieved the right to force-promote all employees hired after November 1, 1985, from

brakemen to conductor.   Under the terms of a 1988 labor agreement  negotiated to govern3

conductor seniority for post-1985 employees, a post-1985 employee’s conductor seniority

was to be established by reference to his ranking on the brakemen roster, thereby allowing

him to effectively transfer his brakemen seniority to the conductor roster.  The 1988

collective bargaining agreement did not address the conductor seniority rights of the pre-

1985 employees since they had not yet been subjected to force-promotion.



Under the Railway Labor Act, 45 U.S.C. §§ 155-56, Railroads and unions4

periodically engage in negotiations to modify labor agreements, and if no agreement is
reached, the President of the United States may appoint a Presidential Emergency Board to
investigate and report on the dispute and recommend a solution.  

5

Subsequent to achieving the right to force-promote the post-1985 employees,

the new target of the Railroad’s elimination policies, according to the Plaintiffs, became the

senior brakemen hired prior to November 1, 1985, who still possessed the right to refuse

promotion to conductor.  This group allegedly consisted of approximately 130 brakemen on

the Pocahontas Division of the Railroad, 87 percent of whom were over the age of forty.  

In a new round of national bargaining beginning in 1988, the Railroad sought

to achieve the right to force-promote the pre-1985 employees to conductor.  Subsequent to

two years of unsuccessful bargaining, the President of the United States created Presidential

Emergency Board No. 219 (hereinafter “PEB 219") to investigate the unresolved disputes.4

In 1991, PEB 219 acceded to the Railroad’s position and awarded carriers the right to force-

promote the brakemen to conductor.  By report dated January 15, 1991, the PEB stated that

“[i]t is the Board’s view, and it so recommends, that all brakemen who are offered promotion

to conductor should be required to accept such promotion.”  

In response to the PEB decision, the United Transportation Union (hereinafter

“UTU”) and seven other unions initiated a nationwide rail strike.  Congress intervened by

enacting Public Law No. 102-29, 105 Stat. 69 (1991) which made the report of PEB 219



The Railroad placed the pre-1985 employees on the conductor seniority roster with5

(continued...)

6

binding on the Railroads and unions except as might be clarified or modified by a “Special

Board” established by the statute.  During these Special Board proceedings, the UTU argued

that the force-promotion would result in inequitable placement of senior brakemen at the

bottom of the conductor seniority roster, below employees who were more junior as

brakemen but who were already conductors.  The Railroads responded by assuring the UTU

that if “UTU wants brakemen seniority dates to be used for purposes of conductors’

seniority, the carriers have no objection; the matter can be resolved when implementing

language is adopted.”  Based upon those proceedings, the Special Board thereafter found

PEB 219 to be “fair and demonstrably equitable.”  Accordingly, on July 29, 1991, PEB 219

became binding on the UTU and the Railroads.  The implementing agreement did not impose

a national rule for the placement of employees onto the conductor seniority roster, but

instead stated that existing rules will “continue in effect.”

The Railroad thereafter informed the Plaintiffs and other pre-1985 employees

that they would be forced to work under the conductor label and would be placed on the

bottom of the conductor seniority roster, effectively stripping them of the seniority they had

accrued in years of work as brakemen and placing them on the roster below employees with

less overall seniority.  The older brakemen would be force-promoted and placed upon the

conductor roster as of the date they became conductors.   As explained above, the workers5



(...continued)5

a seniority date of April 1, 1992, and they are presently ranked ahead of everyone who
became a conductor after April 1, 1992.  They are ranked behind employees hired as
trainmen after November 1, 1985, and promoted to conductor prior to April 1, 1992.

The Plaintiffs’ brief indicated Knoxville, Kentucky, which this Court assumes was6

a typographical error.

The affected men from the Pocahontas Division thereafter filed a grievance seeking7

to invalidate the Railroads’ choice of placement.  The arbitration board did not have before
it any allegation of age discrimination and ultimately ruled that it could not invalidate the

(continued...)

7

hired after November 1, 1985, were placed upon the conductor roster as of their date of hire

with the Railroad, thereby permitting them to use their brakemen seniority.  Thus, the

Plaintiffs alleged that the Railroad created two separate classes of workers to be force-

promoted to conductor, treating those hired after November 1, 1985, substantially differently

and in a discriminatory fashion based upon their age.

According to the Plaintiffs, the Railroad sought consensus from the Plaintiffs’

union, the UTU, regarding the placement of the pre-1985 hirees at the bottom of the

conductor seniority roster.  The Plaintiffs acknowledge that many of the UTU Division

Chairmen signed letters accepting the Railroad’s placement decision, including Division

Chairmen from Knoxville, Tennessee;  Macon, Georgia; Danville, Kentucky; and Norfolk,6

Virginia.  The UTU Division Chairman from the Plaintiffs’ division, however, refused to

sign the letter and refused to consent to the placement of these pre-1985 workers at the

bottom of the conductor roster.     7



(...continued)7

placement practice based on contractual claims.  The board did express that if it possessed
the “power of equity,” the decision would be different.   

8

In addition to the circumstances surrounding the collective bargaining, the

Plaintiffs emphasize other circumstantial evidence of age discrimination.  For instance, the

Railroad offered a “separation proposal” to the older employees immediately after obtaining

the right to force-promote them out of their brakemen positions.  The Plaintiffs emphasize

the irony of this development to the extent that these workers to whom the separation

proposal was offered were the very men the Railroad alleged that it so desperately needed

to promote to conductors.  

The Plaintiffs also introduced evidence indicating that Railroad supervisors

harassed the older workers, made derogatory comments toward them, and made statements

expressing animus based upon the age of the workers.  These comments allegedly insinuated

that the Railroad was eager to remove these older workers from their positions, that

“monkeys” would do the job better than these men, and that they had been “screwed” on

their job roster seniority placements.  The Plaintiffs also introduced evidence indicating that

some Railroad supervisory personnel regarded these pre-1985 workers as “high cost” and

admitted at trial that the Railroad would be better off without them.  



Article 26 of the 1954 agreement provided in pertinent part as follows:8

1. (a)  Conductors will be considered in line of promotion in
accordance with seniority, ability and fitness. . . .
    (c)  The rights of conductors will commence on the day they
pass the required examinations, except when older men are
absent.  Extra trips in emergencies by men who have not been
examined will not be counted. 

9

The Railroad submitted evidence at trial defending the discrimination claim by

asserting that its placement decisions were founded exclusively upon collective bargaining

agreements mandating certain procedures.  In promoting the Plaintiffs and placing them at

the bottom of the conductor seniority roster, the Railroad maintains that it was simply

complying with existing labor agreements with the Plaintiffs’ union and exercising authority

granted by PEB 219 in 1991, as previously discussed.  The Railroad contends that placement

is governed by a September 4, 1954, labor agreement requiring the Railroad to place the

Plaintiffs at the bottom of the conductor seniority roster.  That 1954 agreement indicated that

the rights of conductors would commence on the day they passed the required conductor

examinations.   8

The Railroad further maintained that no Railroad supervisor in any position of

authority made harassing comments directed toward workers based upon their age.  Any

negative comments that were uttered, the Railroad contends, were directed toward the

seniority rights and benefit packages the older men enjoyed and were not based upon the age

of the workers.
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In essence, the Plaintiffs’ theory of the case, as argued at trial, was that the

Railroad sought refuge in the collective bargaining agreements as justification for outright

age discrimination.  The Railroad contended that the Plaintiffs engaged in subterfuge in their

attempt to parlay a collective bargaining decision into a discrimination claim and that the

discrimination claim is totally meritless.  

When submitted to a jury on February 26, 1997, the jury returned a verdict in

favor of the Plaintiffs on the issue of liability.  The damages portion of the trial has been

stayed pending this Court’s ruling in this appeal of the liability issue.  In jury interrogatories,

the jury answered yes to the question regarding whether “an illicit bias against employees

forty years of age and older was a motivating factor” in the Railroad’s “decision to place

Plaintiffs at the bottom of the conductor roster.”  The jury also indicated that it found that

the Railroad had intentionally discriminated against the Plaintiffs on the basis of age.  The

jury further reported that it found that the Railroad would not have placed the Plaintiffs at

the bottom of the conductor roster absent the impermissible age motivation.

 

On May 4, 1998, the lower court denied the Railroad’s motion for judgment

notwithstanding the verdict or in the alternative, a new trial.  The Railroad thereafter

appealed to this Court.  The Railroad maintains that no reasonable jury could have found for

the Plaintiffs and that instructions given to the jury created confusion, prejudicing the

Railroad and ultimately leading to an invalid verdict.
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II.

STANDARD OF REVIEW

“We review questions of law arising from the proceeding below de novo.  We

view the evidence, and the evidentiary and inferential determinations that were within the

province of the jury, in the light most favorable to the party who prevailed--in this case, the

plaintiff.”  Haynes v. Rhone-Poulenc, Inc., ___ W. Va. ___,  ___, ___ S.E.2d ___, ___ (No.

25366, July 14, 1999).  Upon our review of the jury’s conclusions, we must determine

whether there was sufficient evidence to permit a reasonable juror to find that the Railroad

intentionally discriminated against these Plaintiffs based upon their age.  In syllabus point

five of  Orr v. Crowder, 173 W.Va. 335, 315 S.E.2d 593 (1983), cert. denied, 469 U.S. 981,

105 S.Ct. 384, 83 L.Ed.2d 319 (1984), this Court stated:  

In determining whether there is sufficient evidence to support a
jury verdict the court should:  (1) consider the evidence most
favorable to the prevailing party;  (2) assume that all conflicts in
the evidence were resolved by the jury in favor of the prevailing
party;  (3) assume as proved all facts which the prevailing
party's evidence tends to prove;  and (4) give to the prevailing
party the benefit of all favorable inferences which reasonably
may be drawn from the facts proved.

Further, regarding the lower court’s decision to deny the Railroad’s motion for

judgment notwithstanding the verdict, we stated as follows in syllabus point two of Alkire

v. First National Bank of Parsons, 197 W.Va. 122, 475 S.E.2d 122 (1996):

In reviewing a trial court's granting of a motion for
judgment notwithstanding the verdict, it is not the task of the



Section 301(a) of the Labor Management Relations Act [hereinafter § 301] provides:9

Suits for violation of contracts between an employer and
a labor organization representing employees in an industry
affecting commerce as defined in this chapter, or between any

(continued...)
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appellate court reviewing facts to determine how it would have
ruled on the evidence presented.  Its task is to determine
whether the evidence was such that a reasonable trier of fact
might have reached the decision below.  Thus, in ruling on the
granting of a motion for judgment notwithstanding the verdict,
the evidence must be viewed in the light most favorable to the
nonmoving party.  If on review, the evidence is shown to be
legally insufficient to sustain the verdict, it is the obligation of
the appellate court to reverse the circuit court and to order
judgment for the appellant. 

III.

DISCUSSION

A.  Interplay Between Collective Bargaining Agreements and State Discrimination Law

 As a preliminary and fundamental matter, this Court acknowledges that

resolution of this case does not depend upon any assessment of the appropriateness of

collective bargaining agreements between the Plaintiffs’ union and the Railroad.  In

Allis-Chalmers Corp. v. Lueck, 471 U.S. 202 (1985), the United States Supreme Court

explained: "[W]hen resolution of a state-law claim is substantially dependent upon analysis

of the terms of an agreement made between parties in a labor contract, that claim must either

be treated as a § 301 claim  . . . or dismissed as pre-empted by federal labor-contract law."9



(...continued)9

such labor organizations, may be brought in any district court of
the United States having jurisdiction of the parties, without
respect to the amount in controversy or without regard to the
citizenship of the parties.  

29 U.S.C. 185(a) (1947) (1994 ed.).

13

471 U.S. at 220 (citations omitted).  The Supreme Court also noted, however, that not all

labor disputes are pre-empted by Section 301:

Clearly § 301 does not grant the parties to a
collective-bargaining agreement the ability to contract for what
is illegal under state law.  In extending the pre-emptive effect of
§ 301 beyond suits for breach of contract, it would be
inconsistent with congressional intent under that section to
pre-empt state rules that proscribe conduct, or establish rights
and obligations, independent of a labor contract.  

471 U.S. at 212.

The Supreme Court specified that it expressly did not hold 

that every state-law suit asserting a right that relates in some
way to a provision in a collective-bargaining agreement, or more
generally to the parties to such an agreement, necessarily is
pre-empted by § 301.  The full scope of the pre-emptive effect
of federal labor-contract law remains to be fleshed out on a
case-by-case basis.

Id at 220.  

With specific reference to the Railway Labor Act, the United States Supreme

Court has expressed the identical sentiment:  “substantive protections provided by state law,
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independent of whatever labor agreements might govern, are not preempted under the

[Railway Labor Act.]”  Hawaiian Airlines, Inc. v. Norris, 512 U.S. 246, 257 (1994).  The

Court reasoned that “no proposed interpretation demonstrates a clear and manifest

congressional purpose to create a regime that broadly pre-empts substantive protections

extended by the States, independent of any negotiated labor agreement.”  Id. at 255-56.   

Where an employer raised a defense which allegedly required some

interpretation of a collective bargaining agreement, the Supreme Court in Caterpillar, Inc.

v. Williams, 482 U.S. 386 (1987), explained that § 301 did not preempt state consideration

of the claim.  

[T]he presence of a federal question, even a § 301 question, in
a defensive argument does not overcome the paramount policies
embodied in the well-pleaded complaint rule--that the plaintiff
is the master of the complaint, that a federal question must
appear on the face of the complaint, and that the plaintiff may,
by eschewing claims based on federal law, choose to have the
cause heard in state court....  [A] defendant cannot, merely by
injecting a federal question into an action that asserts what is
plainly a state-law claim, transform the action into one arising
under federal law, thereby selecting the forum in which the
claim shall be litigated.  

482 at 398-99.
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In Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974), the United States

Supreme Court encountered a plaintiff who had submitted his discrimination claim to

arbitration through a collective bargaining agreement.  The Court determined that the

plaintiff had not foreclosed his rights to pursue his discrimination claim under Title VII of

the Civil Rights Act of 1964 and reasoned as follows:

Title VII's strictures are absolute and represent a congressional
command that each employee be free from discriminatory
practices.  Of necessity, the rights conferred can form no part of
the collective-bargaining process since waiver of these rights
would defeat the paramount congressional purpose behind Title
VII.  In these circumstances, an employee's rights under Title
VII are not susceptible of prospective waiver.

415 U.S. at 51-52 (citations omitted).

In this Court’s recent examination of these issues in Greenfield v. Schmidt

Baking Co., 199 W.Va. 447, 485 S.E.2d 391 (1997), we stated as follows at syllabus point

four: “An application of state law is pre-empted by § 301 of the Labor Management

Relations Act of 1947, 29 U.S.C. § 185 (1947) (1994 ed.), only if such application requires

the interpretation of a collective-bargaining agreement.”  Based upon extensive evaluation

of federal preemption law, we also explained at syllabus point five of Greenfield: “A



See Syl. Pt. 1, Chapple v. Fairmont Gen. Hosp., Inc., 181 W.Va. 755, 384 S.E.2d10

366 (1989) ("Although state and federal courts have concurrent jurisdiction in actions
involving an alleged breach of a collective bargaining agreement, the substantive law to be
applied in suits under § 301(a) of the Labor Management Relations Act is federal law."); 
Syl. Pt. 4, Lowe v. Imperial Colliery Co., 180 W.Va. 518, 377 S.E.2d 652 (1988) ("While
§ 301 of the Labor Management Relations Act, 29 U.S.C. Sec. 185 (1947), does not divest
state courts of jurisdiction in labor cases, the federal labor law is supreme and is to be
applied by state and federal courts alike.  State law to the contrary is preempted.").
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determination of pre-emption under § 301 of the Labor Management Relations Act of 1947,

29 U.S.C. § 185 (1947) (1994 ed.), requires a fact specific analysis.”10

With reference to the West Virginia Wage Payment and Collection Act, we

concluded in syllabus point four of Ash v. Ravens Metal Products, Inc., 190 W.Va. 90, 437

S.E.2d 254 (1993), that “‘[t]he mere fact that W.Va.Code, 21-5-4, relates to matters which

may be the subject of collective bargaining does not mean that the terms of this statute are

preempted by virtue of Section 301 of the [Labor Management Relations Act], 29 U.S.C. §

185 (1947).’  Syllabus Point 5, Lowe v. Imperial Colliery Co., 180 W.Va. 518, 377 S.E.2d

652 (1988).”  In syllabus point five of Ash, we continued in that vein: “An arbitration clause

of a collective bargaining agreement cannot nullify the statutory rights given to employees

under the West Virginia Wage Payment and Collection Act, W.Va.Code, 21-5-1, et seq.”

In Yoho v. Triangle PWC, Inc., 175 W.Va. 556, 336 S.E.2d 204 (1985), an

employee instituted an action under West Virginia law against her employer and union for

retaliatory discharge allegedly based upon her receipt of workers’ compensation benefits.



The Plaintiffs concede that the Railroad’s authority to force-promote the brakemen11

is not challenged.  The Plaintiffs agree that the “workers affected by the PEB plainly have
to accept the rights, if offered, and no part of the state-based discrimination claim will alter,
infringe upon or change that fact.”  The Plaintiffs contend, however, that the Railroad’s
legitimate action in force-promotion does not justify discrimination in the placement on the
seniority roster.
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Her discharge after a one-year absence from work was consistent with the terms of a

collective bargaining agreement; thus, her challenge was determined to have its foundations

in state law rather then any violation of collective bargaining agreements.  We therefore

found that her action was not preempted by the Labor Management Relations Act, 1947, §

301, 29 U.S.C.A. § 185, governing suits by and against labor organizations for contract

violations.  Id. at 560, 336 S.E.2d at 208.

In the present case, we conclude that our review of this state law discrimination

claim is not exclusively dependent upon the terms of the collective bargaining agreements.11

The Plaintiffs do not directly attack the agreements or allege a violation thereof, but instead

allege that the Railroad discriminated against them in a more general effort to remove them

from its workforce through any means available to it, including discriminatory application

of the collective bargaining agreements, intimidation, and hostile comments directed toward

the older workers and based upon the age of those workers.



We note parenthetically that we have held that the West Virginia Human Rights Act12

“holds unions responsible for discriminatory terms and conditions in collective bargaining
agreements.”  Syl. Pt. 2, in part, West Virginia Human Rights Comm’n v. United Transp.
Union, Local No. 655 167 W.Va. 282, 280 S.E.2d 653 (1981). 
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Thus, this Court’s perception of the adequacy of the resolutions made through

the existing labor agreements is irrelevant.   We concentrate only upon the allegations of12

discrimination and refrain, as the Railroad cautions, from permitting the Plaintiffs to utilize

the West Virginia Human Rights Act to reverse modifications in the Railroad industry

developed by collective bargaining agreements or PEB 219.  

B.

Discrimination Claim

The Plaintiffs maintain that this is a “mixed motive” case, specifically

authorized by the West Virginia Human Rights Act.  Skaggs v. Elk Run Coal Co., 198 W.

Va. 51, 75, 479 S.E.2d 561, 585 (1996).  In such case, an employer may indeed have a

legitimate basis for its employment decision, and that legitimate basis may have played a role

in the ultimate decision.  In such mixed motive action, however, the Plaintiffs need prove

only that a forbidden intent was a motivating factor in an employment action.  The employer

is then liable unless it proves that “the same result would have occurred even in the absence

of the unlawful motive.”  Id.
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In the mixed motive case, the defendant has allegedly “acted for unlawful as

well as lawful reasons, and we have accordingly shifted the burden of persuasion on the issue

of causation to the defendant and required it, to avoid liability, to prove that the same

decision would have been made in the absence of the unlawful reason.”  Barlow v. Hester

Indus., Inc, 198 W.Va. 118, 138, 479 S.E.2d 628, 648 (1996).  In Page v. Columbia Natural

Resources, Inc., 198 W.Va. 378, 480 S.E.2d 817 (1996), we explained:

Although we have rejected the circumstantial-direct evidence
distinction, we emphasize that the plaintiff does have the burden
of proving by a preponderance of the evidence that a forbidden
intent was a motivating factor in the adverse employment action.
While this is a greater burden than that required under the
pretext theory, which is discussed in the next section, we
believe it is justified by the fact that, once a plaintiff has met
this burden, the burden of persuasion and the risk of
nonpersuasion shifts to the defendant.

Id. at 390, 480 S.E.2d at 829.

In Skaggs, we explained that the “shift of the risk of nonpersuasion” is justified

in the mixed motive case.  

We believe this shift of the risk of nonpersuasion is appropriate.
First, in a case where the plaintiff proves that the defendant
harbored an unlawful motive, it is only fair that the defendant
bear the burden of persuasion in sorting through the difficult
issue of causation when the evidence shows there have been
multiple contributing factors.  In so doing, we merely adopt the
well-established approach used in other contexts.  Our
motivating factor standard specifically rejects any requirement
that some additional threshold, such as the substantial factor
test, must be met before the burden shifts.  Even if we could



The mixed motive case burden scheme is a variation of the traditional pretext13

approach to discrimination cases.  As we explained in Skaggs, 

(continued...)
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describe (and we cannot) what a substantial factor means in this
context, we would reject it as unwarranted.  If the evidence
shows that discriminatory motive entered into the decision
making to any degree, then the employer engaged in
wrongdoing and should bear the burden on causation.  

198 W. Va. at 76, 479 S.E.2d at 586.

In Martin v. Randolph County Board of Education, 195 W. Va. 297, 465

S.E.2d 399 (1995), a sex discrimination action, we explained that a “plaintiff is not required

to show that the defendant's proffered reasons were false or played no role in the

employment decision, but only that they were not the only reasons and that the prohibited

factor . . . was at least one of the ‘motivating’ factors.”  195 W. Va. at 310, 465 S.E.2d at

412, citing Price Waterhouse v. Hopkins, 490 U.S. 228, 247 (1989) (plurality opinion in

which the United States Supreme Court held that where an employer has shown a legitimate

motive the plaintiff need not show that the prohibited factor was the sole or principal reason,

or "the true reason").  In Martin, we concluded that where “the plaintiff proves by a

preponderance of the evidence that an illicit motive entered into the challenged employment

decision, then the plaintiff wins unless the defendant proves by a preponderance of the

evidence that the same result would have occurred even in the absence of the illicit motive.”

195 W. Va. at 311-12, 465 S.E.2d at 412-13.13



(...continued)13

a mixed motive case is a disparate treatment case.  “Mixed
motive” refers to cases in which a discriminatory motive
combines with some legitimate motive to produce an adverse
action against the plaintiff.  “Disparate treatment” refers to cases
in which a discriminatory motive produces an adverse
employment action against the plaintiff.  As a technical matter,
then, mixed motive cases form a subcategory of disparate
treatment cases.

Skaggs, 198 W. Va. at 74, 479 S.E.2d at 584.  In the traditional pretext case, pursuant to the
United States Supreme Court directive in McDonnell Douglas Corp. v. Green, 411 U.S. 792
(1973), a three-step "burden shifting" analysis is utilized to evaluate proof in discrimination
cases.  The plaintiff first forwards a prima facie case of discrimination by introducing
evidence demonstrating that an adverse employment decision was prompted by his
employer’s contemplation of improper factors such as age.  In response, the burden is shifted
to the employer, who then must introduce evidence tending to demonstrate that the
employment decision was founded upon a legitimate, non-discriminatory reason.  Finally,
the plaintiff must introduce evidence demonstrating that the employer's proffered reason is
a pretext, rather than the actual basis for the adverse employment decision.  In syllabus point
three of Shepherdstown Volunteer Fire Department v. West Virginia Human Rights
Commission, 172 W. Va. 627, 309 S.E.2d 342 (1983), we explained, in pertinent part:

If the complainant is successful in creating this rebuttable
presumption of discrimination, the burden then shifts to the
respondent to offer some legitimate and nondiscriminatory
reason for the rejection.  Should the respondent succeed in
rebutting the presumption of discrimination, then the
complainant has the opportunity to prove by a preponderance of
the evidence that the reasons offered by the respondent were
merely a pretext for the unlawful discrimination.

21

In addressing the sufficiency of evidence presented in a discrimination claim,

we reasoned as follows in Conaway v. Eastern Associated Coal Corp., 178 W. Va. 164, 358

S.E.2d 423 (1986):



22

Because discrimination is essentially an element of the mind,
there will probably be very little direct proof available.  Direct
proof, however, is not required.  What is required of the plaintiff
is to show some evidence which would sufficiently link the
employer's decision and the plaintiff's status as a member of a
protected class so as to give rise to an inference that the
employment decision was based on an illegal discriminatory
criterion.  This evidence could, for example, come in the form
of an admission by the employer,  a case of unequal or disparate
treatment between members of the protected class and others by
the elimination of the apparent legitimate reasons for the
decision, or statistics in a large operation which show that
members of the protected class received substantially worse
treatment than others. 

178 W. Va. at 170-71, 358 S.E.2d at 429-30.

The Railroad directs our attention to Hiatt v. Union Pacific Railroad, 65 F.3d

838 (10th Cir. 1995), and alleges that the Hiatt decision lends credibility to the Railroad’s

position in this matter.  The Hiatt court upheld the entry of summary judgment for the

Railroad in a similar case, finding that the Plaintiffs could offer no evidence to refute the

Railroad’s showing that any “alleged harm to Plaintiffs was caused solely by the interaction

of the congressional mandate and the established seniority system” and was therefore not

related to age bias.  Id. at 843.   The workers in Hiatt had challenged the failure of the

Railroad to provide them with special consideration when they were forced to accept more

grueling work.  The court summarized the Plaintiffs’ allegations as follows:

This transition from experienced brakeman to junior conductor
can be abrupt under the best of circumstances:  one loses a great
deal of choice over one's work, and must again toil at those
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duties that no one else desires.  Traditionally, the prospect of a
second stint of grunt work deterred a significant percentage of
qualified brakemen from accepting promotion to conductor, and
in fact the majority of the Plaintiffs chose to forego promotion
and remain brakemen.  Mandatory promotion, within the context
of the established seniority system, thus thrust a rather
traumatic, and unwanted, mid-life career change upon the
Plaintiffs.  As brakemen, the Plaintiffs could choose to work
whatever runs suited them;  as conductors, these same
individuals must now take what they can get--at an age when
their bodies are less resilient, and their lives more settled, than
many younger men who hold greater conductor (but less overall)
seniority.  Unhappy with their situations, and believing
themselves to have suffered because of their ages, the Plaintiffs
filed suit under the Age Discrimination in Employment Act, 29
U.S.C. §§ 621-634. 

Id. at 841.

The Plaintiffs in Hiatt contended that the Railroad had:  

 failed to take measures to mitigate the uniquely deleterious
impact of promotion upon the lives of older brakemen.  The
Plaintiffs assert that the Defendants could have preserved the
ability of older brakemen to control their work schedules either
by dovetailing brakeman seniority with conductor seniority or
by otherwise redistributing the workload to spare older
brakemen the more arduous tasks. The Plaintiffs claim that the
failure of the Defendants to take these (or similar) steps gives
rise to both a disparate impact and a disparate treatment claim.

Id.  
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The Hiatt court specifically noted that all the promotees, young and old, were

being treated the same under the seniority placement rules.   The Plaintiffs in Hiatt even

admitted that “they were treated no differently under the seniority system than other newly

promoted conductors.”  Id. at 842.  Thus, the court, “[r]eading the record in the light most

favorable to the Plaintiffs,” found that “the Plaintiffs have established only that they were

inconvenienced by the obligatory promotion to conductor.  The Plaintiffs have adduced no

evidence to refute the Defendants' contention that the alleged harm to the Plaintiffs was

caused solely by the interaction of the congressional mandate and the established seniority

system.”  Id. at 843. 

The scenario presented in the case sub judice is markedly distinct from Hiatt.

The Hiatt Plaintiffs were not alleging the existence of two distinct groups with different

seniority placement rules based upon the age of the workers; the Plaintiffs in the present case

are making such allegation.  In this case, the Plaintiffs contend that the harm was not

exclusively caused by the legitimate collective bargaining agreements, and that the Railroad

engaged in discrimination by applying two different standards to guide the seniority roster

placement, based upon the discriminatory intent.   

In Trans World Airlines, Inc. v. Thurston, 469 U. S. 111 (1985), although a

transfer policy was legitimately authorized for pilots, the method of effectuating the policy

was alleged to be discriminatory.  In its attempt to effectuate a federally-mandated policy of
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forced retirement of pilots at age sixty, the employer devised a transfer policy that ultimately

discriminated against older workers.  The policy allowed pilots to bump less senior workers

in other cockpit positions, such as flight engineers, when the reason for leaving the pilot

position was due to medical reasons or other disqualifying factors, but would not permit

pilots to bump less senior flight engineers when the reason for leaving the pilot position was

due to disqualification under the age sixty rule.  The United States Supreme Court held that

if the airline undertook to establish “bumping rights,” it could not do so in a discriminatory

fashion.  Id. at 124. 

The Railroad in the present case applied two sets of criteria for establishing

seniority rosters for those who were forced to take conductor rights.  Under the burden-

shifting analysis applicable in a mixed motive case, the burden was ultimately upon the

Railroad to prove that the challenged decision would have been made in the absence of an

unlawful motive.  Thus, the role of the jury became crucial in the resolution of the

conflicting evidence. 

C.

The Role of the Finder of Fact

In St. Mary's Honor Center v. Hicks, 509 U.S. 502 (1993), the United States

Supreme Court explained:



The term " '[d]isparate treatment' refers to cases in which a discriminatory motive14

produces an adverse employment action against the plaintiff."  Skaggs, 198 W.Va. at 74, 479
S.E.2d at 584.  The mixed motive case is a subcategory of disparate treatment claims.
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The factfinder's disbelief of the reasons put forward by the
defendant (particularly if disbelief is accompanied by a
suspicion of mendacity) may, together with the elements of the
prima facie case, suffice to show intentional discrimination.
Thus, rejection of the defendant's proffered reasons, will permit
the trier of fact to infer the ultimate fact of intentional
discrimination. . . .

Id. at 511.

In discussing the jury's role in disparate treatment  cases, we noted in Skaggs14

that 

the jury is charged with the duty of recreating what in fact
happened and whether the facts that did happen included
intentional discrimination.  Thus, if the jury reads the facts and
concludes that the employee has proved that a discriminatory
motive entered into the employer's decision, it should not matter
whether that conclusion was induced by direct or circumstantial
evidence. 

198 W.Va. at 76, 479 S.E.2d at 586 (citations omitted).

This Court’s review of the determinations of a jury is defined in syllabus point

three of Walker v. Monongahela Power Co., 147 W.Va. 825, 131 S.E.2d 736 (1963).  "In

determining whether the verdict of a jury is supported by the evidence, every reasonable and

legitimate inference, fairly arising from the evidence in favor of the party for whom the
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verdict was returned, must be considered, and those facts, which the jury might properly find

under the evidence, must be assumed as true."  Syllabus point two of Walker also provided

us with the following guidance:  " 'When a case involving conflicting testimony and

circumstances has been fairly tried, under proper instructions, the verdict of the jury will not

be set aside unless plainly contrary to the weight of the evidence or without sufficient

evidence to support it.'  Point 4, Syllabus, Laslo v. Griffith, 143 W.Va. 469, 102 S.E.2d 894."

Pursuant to the standards guiding this Court’s review of the jury determination

in favor of the Plaintiffs in this case, we must examine the evidence in a light most favorable

to the Plaintiffs, assuming that all evidentiary conflicts were resolved in favor of the

Plaintiffs and assuming as true all facts tended to be proven by the Plaintiffs’ evidence.  Syl.

Pt. 5, Orr, 173 W. Va. at 339, 315 S.E.2d at 597.  Having thus considered the evidence, we

find that the evidence presented by the Plaintiffs was sufficient to sustain the verdict returned

by the jury.  We do not believe that the verdict was “plainly contrary to the weight of the

evidence or without sufficient evidence to support it.”  Syl. Pt. 2, Walker, 147 W. Va. at 826,

131 S.E.2d at 737. 

D.

Alleged Instructional Error

The Railroad alleges that the instructions provided to the jury created

confusion regarding the evidentiary requirements of a claim of age discrimination and



As support for their claim of “association,” they cite West Virginia Human Rights15
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provided insufficient guidance to the jury on the law and the issues.  Plaintiffs’ instruction

nine, in court-modified version, provided that an individual may be discriminated against

even though he is not in an age protected group if he associates with members of the

protected group.  The instruction further provided that a person younger than forty years old,

who is in the same grouping as older workers, may recover for discrimination.  

The Railroad maintains that this instruction constitutes an erroneous statement

of the law regarding inclusion of workers under forty years of age, and colors the jury view

of the case by utilizing the phrase “target” group of “older workers.”  The Railroad argues

that the instruction could be interpreted to imply the existence of a “grouping” of older

workers targeted for their age and is therefore misleading. 

Our review of the instruction does not lead us to the conclusion that it

constituted a misstatement of the applicable law.  In discussing age discrimination, West

Virginia Code § 5-11-3(k) (1999) defines age to mean “the age of forty or above,” and the

Railroad maintains that the five Plaintiffs under the age of forty should not have been

included in the Complaint as a matter of law.  The five Plaintiffs claim, however, that they

have been properly included as Plaintiffs by operation of either the “continuing violation”

doctrine or their association with the protected group.   In resolving the matter of inclusion15



(...continued)15

Commission v. Wilson Estates, Inc., 202 W. Va. 152, 503 S.E.2d 6 (1998), in which this
Court addressed the West Virginia Fair Housing Act and held that a cause of action exists
for discrimination directed against tenant based on race of those individuals with whom
tenant chooses to associate.  Id. at 203, 503 S.E.2d at 7.  Wilson Estates involved entitlement
to pursue a cause of action under the Fair Housing Act after having associated with African
Americans and being discriminated against on the basis of that affiliation.  Inclusion as
Plaintiffs in a cause of action available only to individuals over the age of forty through the
West Virginia Human Rights Act is not a corresponding right, and we therefore reject the
contention that the five Plaintiffs under the age of forty at the time of the challenged action
are properly included as Plaintiffs. 

We also reject the Plaintiffs’ contentions that the continuing violation doctrine
can be utilized to justify their inclusion as Plaintiffs.  The continuing violation doctrine is
available as mechanism to toll the statute of limitations and is not appropriate for
consideration in this context.

29

of the five Plaintiffs under age forty, we recognize the necessity for the protection of the

Human Rights Act to be extended to individuals who suffer collateral harm from

discriminatory practices committed in violation of the Act.  In examining the potential relief

available to the five Plaintiffs who were under the age of forty at the time the discrimination

was initiated in this case, the remedy available through West Virginia Code §5-11-9(7)

(1999) is of particular intrigue.  That section provides as follows:

It shall be an unlawful discriminatory practice, unless based
upon a bona fide occupational qualification, or except where
based upon applicable security regulations established by the
United States or the state of West Virginia or its agencies or
political subdivisions:

(7) For any person, employer, employment agency, labor
organization, owner, real estate broker, real estate salesman or
financial institution to: (A) Engage in any form of threats or
reprisal, or to engage in, or hire, or conspire with others to
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commit acts or activities of any nature, the purpose of which is
to harass, degrade, embarrass or cause physical harm or
economic loss or to aid, abet, incite, compel or coerce any
person to engage in any of the unlawful discriminatory practices
defined in this section.

Pursuant to this section, where the employer engages in activities of any nature,

the purpose of which is to cause economic loss, the employer has committed an unlawful

discriminatory practice under the Act.  Thus, whether entertained as a derivative or an

independent claim, individuals who may not otherwise be covered under the specific

requirements of the Act can seek relief through the more general provisions of West Virginia

Code § 5-11-9(7).  In the case sub judice, the five individuals have asserted that they were

victims of an unlawful discriminatory practice perpetrated through the Railroad’s

engagement in discriminatory activities, and we find that relief through section 5-11-9(7) is

appropriate.  Thus, despite the fact that they had not attained the age of forty at the time of

the alleged discriminatory action, they are appropriately considered collateral victims of the

discrimination against the members within the protected age group and can be viewed as

suffering the same consequences as those within the protected age group. 

West Virginia Code § 5-11-15 (1999) provides that the West Virginia Human

Rights Act "shall be liberally construed to accomplish its objectives and purposes."  See

Williamson v. Greene, 200 W.Va. 421, 490 S.E.2d 23 (1997); Dobson v. Eastern Associated

Coal Corp., 188 W.Va. 17, 422 S.E.2d 494 (1992); Casteel v. Consolidation Coal Corp., 181
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W.Va. 501, 383 S.E.2d 305 (1989).  West Virginia Code § 5-11-2 (1989) explains the

objectives and purposes of the Human Rights Act, as follows:  “It is the public policy of the

state of West Virginia to provide all of its citizens equal opportunity for employment....

Equal opportunity in the areas of employment and public accommodations is hereby declared

to be a human right or civil right of all persons. . . .”  In syllabus point three of Shell v.

Bechtold, 175 W.Va. 792, 338 S.E.2d 393 (1985), we explained:

“‘A statute should be so read and applied as to make it
accord with the spirit, purposes and objects of the general
system of law of which it is intended to form a part;  it being
presumed that the legislators who drafted and passed it were
familiar with all existing law, applicable to the subject matter,
whether constitutional, statutory or common, and intended the
statute to harmonize completely with the same and aid in the
effectuation of the general purpose and design thereof, if its
terms are consistent therewith.’   Syllabus Point 5, State v.
Snyder, 64 W.Va. 659, 63 S.E. 385 (1908).”   Syl.Pt. 1, State ex
rel. Simpkins v. Harvey, [172] W.Va.  [312], 305 S.E.2d 268
(1983).

See also Syl. Pt. 7, State ex rel. Goff v. Merrifield, 191 W.Va. 473, 446 S.E.2d 695 (1994);

Syl. Pt. 1, State v. White, 188 W.Va. 534, 425 S.E.2d 210 (1992).  We consequently find that

the five Plaintiffs under the age of forty at the time of the alleged discriminatory action may

recover under the West Virginia Human Rights Act and were properly included by the lower

court as Plaintiffs.  We hold that collateral victims of discrimination are entitled to relief

under W. Va. Code § 5-11-9(7) (1999) upon establishing that the employer has engaged in

an unlawful discriminatory practice, such as activities designed to cause economic loss.
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Such collateral victims are properly included as Plaintiffs in a cause of action initiated by

other victims of discrimination under the West Virginia Human Rights Act.

As we explained in Skaggs, “our review of the legal propriety of the trial

court's instructions is de novo.”  198 W. Va. at 63, 479 S.E.2d at 573, citing State v. Guthrie,

194 W.Va. 657, 671, 461 S.E.2d 163, 177 (1995).  We explained as follows in syllabus point

one of State v. Hinkle, 200 W.Va. 280, 489 S.E.2d 257 (1996):  "As a general rule, the

refusal to give a requested jury instruction is reviewed for an abuse of discretion.  By

contrast, the question of whether a jury was properly instructed is a question of law, and the

review is de novo."  

We have expressed our review of challenges to jury instructions, as follows:

“To challenge jury instructions successfully, a challenger must first demonstrate the charge

as a whole created a substantial and ineradicable doubt about whether the jury was properly

guided in its deliberations.  Second, even if the jury instructions were erroneous, we will not

reverse if we determine, based upon the entire record, that the challenged instruction could

not have affected the outcome of the case.”  Skaggs, 198 W. Va. at 70, 479 S.E.2d at 580.

In syllabus point four of Guthrie, we stated:

A trial court's instructions to the jury must be a correct
statement of the law and supported by the evidence.  Jury
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instructions are reviewed by determining whether the charge,
reviewed as a whole, sufficiently instructed the jury so they
understood the issues involved and were not misle[d] by the
law.  A jury instruction cannot be dissected on appeal; instead,
the entire instruction is looked at when determining its accuracy.
A trial court, therefore, has broad discretion in formulating its
charge to the jury, as long as the charge accurately reflects the
law.  Deference is given to a trial court's discretion concerning
the specific wording of the instruction, and the precise extent
and character of any specific instruction will be reviewed only
for an abuse of discretion.

194 W. Va. at 663-64, 461 S.E.2d at 169-70.

Regarding the potential confusion created by instruction nine, we are not

persuaded that the use of the phrase “grouping of older workers” could have confused the

jury.  The Plaintiffs’ whole case centered upon separation of the Plaintiffs and other workers

into two groups, and indeed the Railroad admits that two distinct groups were legitimately

created.  While the Railroad is disturbed by the characterization of the group as “older,” we

discern no evidence that the inclusion of such language within the instructions conferred

unreasonable credibility to the Plaintiffs’ theories of discrimination.  Through the

presentation of evidence, the jury was aware of two distinct groups, one including new hirees

and the other included longstanding employees hired prior to 1985.  The use of the term

“older workers” was not prejudicial.
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The Railroad also contends that defendant’s instruction four was improperly

modified by the lower court.  The Railroad had requested the court to instruct the jury that

the Railroad’s placement of the Plaintiffs at the bottom of the conductor seniority roster was

“required” by the 1954 agreement.  The lower court modified the instruction to provide that

such placement was “permitted” by the agreement.  The Railroad maintains that the

instruction as modified conveys the false impression that the Railroad had some hidden

agenda or illicit reason to have placed the Plaintiffs at the bottom of the roster and that the

1954 agreement was not binding.  

Once again, we do not find that the jury could have been misled by this

instruction.  In syllabus point six of Tennant v. Marion Health Care Foundation, Inc., 194

W.Va. 97, 459 S.E.2d 374 (1995), this Court explained:

The formulation of jury instructions is within the broad
discretion of a circuit court, and a circuit court's giving of an
instruction is reviewed under an abuse of discretion standard.
A verdict should not be disturbed based on the formulation of
the language of the jury instructions so long as the instructions
given as a whole are accurate and fair to both parties.

We find no abuse of discretion in the alteration from “required” to “permitted.” 

The Railroad contends that court instruction C also confused the jury.  It

provided that the age discrimination claim existed “independently” of collective bargaining

agreements and rights under federal law.  The Railroad argues that the instruction was

confusing since the discrimination claim should have been considered in light of the
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agreements, not independent thereto.  We find no merit to the Railroad’s contentions.  As we

have emphasized, the discrimination claim under the West Virginia Human Rights Act is a

separate and distinct claim from any claim the Plaintiffs could have pursued through the

collective bargaining agreements.  Thus, the lower court’s instruction was proper and was

not misleading.

The Railroad asserts that court instruction E confused the jury by explaining

that the Plaintiffs could not directly or indirectly consent to discrimination, “either

individually or through his Union or otherwise.”  The Railroad contends that there is no

factual basis for that instruction since the Plaintiffs did not challenge the validity of the

collective bargaining agreements.  While we do view this instruction as somewhat

superfluous, we do not find that it created confusion which prejudiced the Railroad.  The

Railroad had requested and received an instruction informing the jury that the ranking of the

Plaintiffs was “taken to comply with a facially neutral collective bargaining agreement and

was a lawful nondiscriminatory reason.”  The Railroad contends that instruction E blunted

the effect of other instructions regarding the compliance with the agreements and confused

the jury.  As we explained above, our review of the instructions, in ascertaining the potential

confusion to the jury, must be based upon the instructions as a whole.  We do not find that

this instruction tainted the jury’s view of the case or prejudiced the Railroad.  
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The Railroad also complains that the lower court improperly refused to give

Railroad instructions eight and nine which would have instructed that jury that the placement

of the Plaintiffs on the seniority roster was authorized by PEB 219 and was therefore not age

discrimination and that reduction in crew sizes was not per se discrimination.  The lower

court would have been unjustified in instructing the jury that the placement was not age

discrimination.  Such instructions would have obviated the need for the jury.  As discussed

above, refusal to give an instruction is reviewed for abuse of discretion.  Where the alleged

error entails the lower court’s refusal to give a requested instruction, this Court on review

"will ... presume[ ] that [the] trial court acted correctly . . . unless it appears from the record

in the case . . . that the instructions refused were correct and should have been given."

Coleman v. Sopher, 201 W.Va. 588, 602, 499 S.E.2d 592, 606 (1997) (internal quotations

and citations omitted). We discern no abuse in the refusal to provide the requested

instructions. 

The Railroad also contends that the lower court erroneously refused to give

Railroad instruction five which would have explained that the jury must decide what

motivated the persons making the seniority decision and that stray remarks about age cannot

be attributed to anyone other than the speaker of those remarks.  The instruction would have

informed the jury as follows:

“[S]tray remarks” about age, if you find there are any, that were
made by individuals who were not involved  in the
decisionmaking  process, are not evidence of an illicit motive on
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the part of [the Railroad]. . . .  [V]oluntary buy-out programs - -
even attractive programs aimed at inducing employees to retire
who might otherwise not retire - - are not of themselves age
discrimination, and are not of themselves evidence of age
discrimination. . . .  [T]he Human Rights Act does not prevent
an employer from making decisions based on an employee’s
cost to the company. . . .  [E]mployer action motivated by an
interest to avoid the costs or benefits that an employee may
enjoy by virtue of his years of service with a company, is not
action motivated by an illicit bias against employees because of
how old they are.

We see no abuse of discretion in the refusal to give such instruction.  The Plaintiffs

emphasize that such instruction would have constituted impermissible comment by the lower

court on the evidence.  West Virginia Rule of Civil Procedure 51 explains that a trial court,

“in giving instructions to the jury . . . shall not comment upon the evidence.”  Even if this

instruction would not have constituted a “comment” on the evidence and would not have

conveyed erroneous information, it would have allowed the court to essentially engage in

discourse with the jury which would have been more appropriately addressed by counsel for

the Railroad.

The Railroad maintains that the jury was further confused by Plaintiff’s

instruction one, a respondeat superior instruction, implying that the Railroad was responsible

for all remarks made by Railroad personnel, and by court’s instruction D which informed the

jury that it should consider the “whole package” of terms and conditions of the Plaintiffs’

employment.  The Plaintiffs contend that the standard respondeat superior instruction was

appropriate and did not confuse the jury regarding its role in determining whether the



We acknowledged in Paxton v. Crabtree, 184 W.Va. 237, 400 S.E.2d 245 (1990),16

that two types of “tests have developed for imposing liability on an employer for
discriminatory acts of its employees.”  184 W. Va. at 245, 400 S.E.2d at 253.  

If a discriminatory act has been committed by an officer or a
supervisory employee, an employer may be held liable without
a showing that the employer knew or reasonably should have
known of the misconduct, except if the supervisory employee
was acting outside the scope of his employment.  Second, for
the acts of nonsupervisory employees, an employer can be
found liable if he knew or reasonably should have known of the
discriminatory acts, or expressly or impliedly authorized or
ratified them.  

Id. (footnote omitted).
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Railroad had engaged in discrimination.   The Plaintiffs also assert that since discrimination16

can be proven by direct or indirect evidence, the “totality of circumstances” phrase was not

misleading.  We agree and find no that no confusion was created by the instruction. 

Upon review of the instructions given to the jury in this case, we find that the

jury was properly informed of the intricacies of a discrimination claim and the appropriate

standard of proof for both the Railroad and the Plaintiffs.  We do not find, as required by

Skaggs as a prerequisite to a successful challenge to jury instructions, that the “charge as a

whole created a substantial and ineradicable doubt about whether the jury was properly

guided in its deliberations.”  198 W. Va. at 70, 479 S.E.2d at 580.

IV.
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CONCLUSION

Our review of the record and the arguments of counsel in this matter leads us

to the conclusion that the jury verdict was properly supported by the evidence.  When faced

with the Plaintiffs’ evidence of age discrimination, the Railroad submitted a legitimate, non-

discriminatory reason for the challenged action, namely the collective bargaining agreements

of 1954 and 1988 and PEB 219.  The Railroad contended that it was exclusively the

application of those mandates which formed the foundation for its seniority roster placement

decisions.  The Plaintiffs tried their action on the mixed motive theory; thus, it became the

responsibility of the jury to determine whether the same result would have occurred absent

an unlawful discriminatory motive.  The jury specified in interrogatories that it determined

that the Railroad would not have placed the Plaintiffs at the bottom of the conductor seniority

roster absent the impermissible age motivation.  Viewing the evidence and possible

inferential determinations in a light most favorable to the Plaintiffs, we do not find that the

jury’s verdict was plainly contrary to the weight of the evidence or without sufficient

evidence to support it.  

Consequently, we affirm the decision of the lower court.

Affirmed.


