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SYLLABUS

Pursuant to W.Va. Code § 50-3-2 (1996), a magistrate shall assess
$55.00 in court costs in each case that results in a conviction, regardless of whether

the conviction is the result of a plea or a trial.



Maynard, Justice:

In this petition for a writ of prohibition, we are asked to address a
magistrate’s interpretation of W.Va. Code § 50-3-2 (1996), which requires
magistrates to impose certain court costs upon conviction in criminal cases. The
petitioner in this case, the West Virginia Regional Jail and Correctional Facility
Authority (Jail Authority), asserts that the respondent magistrate is wrongfully

refusing to impose those statutory court costs.

After careful consideration of the arguments of the parties, we find
that the magistrate’s refusal to impose those court costs ignores the legislative
intent of the statute.

The magistrate has interpreted the statute in a manner that conflicts with an
interpretation of the statute by the Office of the Administrative Director of the
Courts. Furthermore, the disputed language in W.Va. Code § 50-3-2 (1996) was
eliminated through an amendment by the Legislature in 1999, and the new version
of the statute clearly evinces a legislative intent that magistrates are to collect court

costs upon conviction in all criminal cases.

We therefore grant the requested writ of prohibition, as moulded.



FACTS AND BACKGROUND

By a letter dated October 22, 1997, the respondent in this case, Ohio
County Magistrate Carl “Worthy” Paul, informed the Office of the Administrative
Director of the Courts that he was troubled by certain court cost assessments.
Specifically, Magistrate Paul challenged the assessment of $55.00 in court costs in
certain criminal cases, as required by W.Va. Code § 50-3-2 (1996). Of this $55.00
fee, W.Va. Code § 50-3-4a (1990) mandates that $40.00 be delivered to the State

treasury for placement into the regional jail and prison development fund.

In his letter, Magistrate Paul stated he would only impose the $55.00
fee in cases where a criminal defendant was convicted after a trial, and conversely
would not impose the $55.00 fee where the conviction was the result of a plea.
Magistrate Paul wrote:

Some assessments of court costs are troubling me.

I would appreciate your review and comments.
Heretofore, I naively accepted the assessments as they



have been in place.

W.Va. Code 50-3-2 provides for the assessment of
$55.00 in fees in “each criminal case tried”. The
operative term is “tried”. Guilty pleas, whether to a
citation or upon complaint and warrant, are not tried.
There is no trial. What authority is there to assess this
fee on guilty pleas?

Unless there is authority to support the status quo, my
oath requires me to simply follow the law as written by
the legislature and start assessing costs as they have
[been] prescribed.

Costs should be assessed as follows: . . .
4. The $55.00 assessment at W.Va. Code

50-3-2 is made only on matters that are
tried, not on pleas|.]

ook ok

[N]o later than 1 January 1998 I intend to implement the
assessments as statutorily directed.

In response to Magistrate Paul’s letter, as well as similar inquiries
from other magistrates, on August 26, 1998, the Office of the Administrative
Director of the Courts issued Memorandum No. 98-29 to all sitting and
senior-status magistrates. In that Memorandum, the Administrative Office

interpreted W.Va. Code § 50-3-2 (1996) to mean that magistrates are required to



assess the $55.00 fee in every criminal case where the defendant is adjudged guilty,
whether by plea or by trial. The Memorandum states:

Magistrates are to impose costs in a criminal case upon

conviction of a defendant. While the language of the

statute refers to each criminal case “tried” in a magistrate

court, a conviction may occur as a result of a defendant

[being] found guilty as a result of a bench or jury trial,

or as a result of a magistrate accepting a guilty plea.

Therefore, the assessment should be made in each

criminal case which results in a conviction regardless of

how that conviction occurred.
The parties appear to agree that, even after receiving Memorandum No. 98-29,

Magistrate Paul willfully refused to collect the $55.00 fee in cases in which the

defendant was convicted by reason of a guilty plea.

On March 10, 1999, the West Virginia Regional Jail and Correctional
Facility Authority, by its executive director Steven Canterbury, petitioned this
Court for a writ of prohibition. The petition alleged that Magistrate Paul
exceeded the jurisdiction of the magistrate court by refusing to assess the $55.00
fee in all criminal proceedings pursuant to W.Va. Code § 50-3-2 (1996), thereby
depriving the regional jail and prison development fund of its dedicated source of

revenue.

By an order entered March 30, 1999, this Court issued a rule to show



cause, and set the matter for argument.

II.

STANDARD OF REVIEW

We set forth the factors we consider for granting a writ of prohibition
in Syllabus Point 4 of State ex rel. Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12
(1996), where we held:

In determining whether to entertain and issue the
writ of prohibition for cases not involving an absence of
jurisdiction but only where it is claimed that the lower
tribunal exceeded its legitimate powers, this Court will
examine five factors: (1) whether the party seeking the
writ has no other adequate means, such as direct appeal,
to obtain the desired relief; (2) whether the petitioner will
be damaged or prejudiced in a way that is not
correctable on appeal; (3) whether the lower tribunal’s
order is clearly erroneous as a matter of law; (4) whether
the lower tribunal’s order is an oft repeated error or
manifests persistent disregard for either procedural or
substantive law; and (5) whether the lower tribunal’s
order raises new and important problems or issues of law
of first impression. These factors are general guidelines
that serve as a useful starting point for determining
whether a discretionary writ of prohibition should issue.
Although all five factors need not be satisfied, it is clear
that the third factor, the existence of clear error as a
matter of law, should be given substantial weight.

We examine this case with these factors in mind.



III.

DISCUSSION

The parties in this case dispute the meaning of W.Va. Code § 50-3-2
(1996), which provided, in pertinent part:

In each criminal case tried in a magistrate court in
which the defendant is convicted, there shall be imposed,
in addition to such other costs, fines, forfeitures or
penalties as may be allowed by law, costs in the amount
of fifty-five dollars.

However, on March 10, 1999, W.Va. Code § 50-3-2 (1996) was substantively
amended by the Legislature. Enrolled Senate Bill 374 amended this part of the
statute to read as follows:
(a) In each criminal case before a magistrate court
in which the defendant is convicted, whether by plea or
at trial, there shall be imposed, in addition to other costs,
fines, forfeitures or penalties as may be allowed by law,
costs in the amount of fifty-five dollars. (Emphasis

added).

This statute took effect June 8, 1999, 90 days after its passage.

Of the fees assessed in a criminal case in magistrate court, including

those imposed under both W.Va. Code § 50-3-2 (1996) and W.Va. Code § 50-3-2



(1999), $40.00 must be paid into the regional jail and prison development fund.
This is mandated by W.Va. Code § 50-3-4a (1990), which states, in pertinent part:
The clerk of each magistrate court shall, at the end
of each month, pay into the regional jail and prison
development fund in the state treasury an amount equal

to forty dollars of the costs collected in each criminal
proceeding|.]

The Jail Authority states that pursuant to a bond indenture, deed of
trust and security agreement dated August 1, 1988, the Jail Authority sold
$117,495,000.00 in revenue bonds for the construction and maintenance of several
jail facilities. To repay these bonds, the Jail Authority relies on revenue generated
solely from fees, fines and costs collected and deposited in the regional jail and
correctional facility development fund pursuant to numerous statutes' including

W.Va. Code § 50-3-2 (1996).

In fiscal year 1997, approximately $10,000,000.00 was collected by the
Jail Authority through magistrate court fees. The Jail Authority contends that if
any substantial portion of these fees, fines and costs are not paid, the Jail

Authority will have insufficient revenue to pay for the bonds, resulting in a default

The Jail Authority identifies the following Code sections:  W.Va. Code §§ 7-5-1 to 23,
W.Va. Code §§ 8-11-1 to 5, W.Va. Code §§ 50-3-1 to 8, and W.Va. Code §§ 59-1-1 to 39.



by the State on the bonds. The Jail Authority further contends that even a small
diminution in collections may result in a failure of the Jail Authority to meet the
“debt service coverage”’ requirements of the bonds, which would also constitute a

default.

In its petition to this Court, the Jail Authority directs the Court to
numerous statutes which suggest that the collection of the $55.00 fee by a
magistrate in every criminal case is mandatory. The Jail Authority proposes that
we read and apply these statutes together to ascertain the legislature’s intent,
which we will do. “[S]tatutes which relate to the same subject matter should be
read and applied together so that the Legislature’s intention can be gathered from
the whole of the enactments.” Syllabus Point 3, Smith v. State Workmen's
Compensation Com’r, 159 W.Va. 108, 219 S.E.2d 361 (1975). The Jail Authority
argues that Magistrate Paul’s refusal to assess court costs in every criminal case
circumvents the legislative intent behind W.Va. Code § 50-3-2, and is inconsistent

with the duties of a magistrate.

Magistrate Paul contends that the issues raised by the Jail Authority
are moot by reason of the 1999 legislative amendments to W.Va. Code § 50-3-2.

He takes the position that because the new version of the statute broadens the



statutory language to now require a magistrate to assess costs in all criminal cases,

there is no legal issue remaining for this court to decide.>? We disagree.

In our examination of the numerous Code sections pertaining to fees
and costs in magistrate court cases, it is clear that through the enactment of W.Va.
Code § 50-3-2 (1996) the Legislature intended for each defendant convicted in a
criminal case to pay fees to support the administration of the criminal justice
system. In other words, the Legislature intended for defendants to pay for the
construction of the jail system. While we respect Magistrate Paul’s reading of
W.V. Code § 50-3-2 (1996), we believe it is a deviation from what the Legislature
intended. The language of the statute refers to each criminal case “tried;”
however, a conviction in a magistrate court criminal case may occur as a result of

a defendant being adjudged guilty by a bench or jury trial, or as a result of a

20ur well-established law concerning moot questions was stated in Syllabus Point 1 of
State ex rel. Lilly v. Carter, 63 W.Va. 684, 60 S.E. 873 (1908):

Moot gquestions or abstract propositions, the decision of which
would avail nothing in the determination of controverted rights
of persons or property, are not properly cognizable by a court.

In accord, Syllabus Point 5, West Virginia Educ. Ass h. v. Consolidated Public Retirement Bd.,
194 W.Va. 501, 460 S.E.2d 747 (1995); Syllabus Point 1, State ex rel. Durkin v. Neely, 166
W.Va. 553, 276 S.E.2d 311 (1981); Syllabus Point 3, State ex rel. Capitol Business Equipment,
Inc. v. Gates, 155 W.Va. 64, 180 S.E.2d 865 (1971); Syllabus Point 1, State ex rel. West Virginia
Secondary School Activities Commission v. Oakley, 152 W.Va. 533, 164 S.E.2d 775 (1968);
Syllabus Point 1, Swartz v. Public Service Commission, 136 W.Va. 782, 68 S.E.2d 493 (1952).



guilty plea.

Furthermore, the Legislature appears to have clarified the statutory
language at issue in this case during the 1999 legislative session. Enrolled Senate
Bill 374 amended W.Va. Code § 50-3-2 to make clear that costs, even under the
1996 version of the statute, were and are henceforth to be imposed in every
criminal case “in which the defendant is convicted, whether by plea or at trial.”
Accordingly, we hold that pursuant to W.Va. Code § 50-3-2 (1996), a magistrate
shall assess $55.00 in court costs in each case that results in a conviction,

regardless of whether the conviction is the result of a plea or a trial.

We find it very troubling that Magistrate Paul continued to refuse to
collect these costs even after the administration of this Court directed that all
magistrates do so and after the Legislature changed the statute. We previously
stated that this Court specifically informed all magistrates on August 26, 1998
that “the assessment should be made in each criminal case which results in a
conviction regardless of how that conviction occurred.” The Legislature thereafter
changed the statute to clarify that “conviction” means “by plea or at trial.” There
is no sensible or legal reason to justify this magistrate’s failure to impose these

costs in the interim between the time this statutory change passed the Legislature

10



and the bill's effective date, that being March 10, 1999 to June 8, 1999.
Nevertheless, he stubbornly refused to impose the costs during that period, which

is a gross dereliction of duty.

The Jail Authority has requested that we issue a writ of prohibition
preventing Magistrate Paul from exceeding his statutory jurisdiction by not
imposing the $55.00 fee in all criminal cases that result in a conviction. In
accordance with the standards in Stafe ex rel. Hoover v. Berger, 199 W.Va. 12,
483 S.E.2d 12 (1996), we agree with the Jail Authority that Magistrate Paul’s
decision to refuse to assess the statutory $55.00 fee where a conviction is the result
of a plea is clearly erroneous as a matter of law. Furthermore, it appears that
Magistrate Paul’s decision is and will be “an oft repeated error.” Most
importantly, the Jail Authority has no right of appeal in any magistrate court
criminal case, and therefore could never bring this issue before this Court through
an appeal.

We therefore agree with the Jail Authority that a writ of prohibition
should issue in this case. We hereby order Magistrate Paul to henceforth impose
the statutory fee in all criminal cases resulting in a conviction, without regard to

whether the conviction is the result of a plea or a trial.

11



The Jail Authority has also requested that we order the “tax
department to conduct a full audit of the Ohio County Magistrate Court system to
determine the arrearage in unpaid costs, and award [the Jail Authority] any and
all monies [Magistrate Paul] has wilfully refused to collect.” This issue is now
moot. On May 27, 1999, the State Tax Commission released an audit report of
the Ohio County Magistrate Court. As this information was not available or in
existence at the time the petition was filed, the Jail Authority moved to supplement
the record to include this report. We granted the request. The report shows that
Magistrate Paul failed to assess costs totaling $89,882.00 for the reporting period
which ended December 31, 1998. The audit shows further that the failure of the
magistrates in Ohio County to collect these fees cost Ohio County $184,058.00 in

lost revenues.

The Jail Authority requests that we compel Magistrate Paul to revisit
past, completed criminal cases and collect the $55.00 fee in those cases where the
defendant was convicted as the result of a plea. We believe this is proper. It is
fundamental that “[t]he laws of costs shall not be interpreted as penal laws|.]”
W.Va. Code § 59-2-11 (1923). Rather,

[tlhey should be construed as remedial statutes and

liberally and beneficially expounded for the sake of the
remedy which they administer. The laws of costs may at

12



any time be changed and modified. @They may be
increased or diminished at the will and pleasure of the
legislature and apply to all prosecutions, whether they
are for offenses committed before or after the passage of
the act.

5B M.J. Criminal Procedure § 99 (1990).

An early Virginia case held that because costs constitute no part of the
punishment for a crime, a pardon does not relieve the pardoned felon of his
obligation to pay the costs associated with his prosecution. Anglea v.
Commonwealth, 51 Va. (10 Gratt.) 696, 701 (1853). We quote favorably from a
later case where the Supreme Court of Appeals of Virginia stated that “[c]osts
assessed against a person who has been convicted of a crime are not part of his
punishment for the crime.” Wright v. Matthews, 209 Va. 246, 248, 163 S.E.2d
158, 160 (1968) (citations omitted). Costs are, instead, collected to reimburse the

state for necessary expenditures in the enforcement of its violated laws.

As costs are not punishment or part of the penalty for committing a
crime, constitutional double jeopardy protections do not apply. In Lindsey v.
Dykes, 129 Fla. 65, 175 So. 792 (1937), the defendant was convicted of and
sentenced for driving under the influence of alcohol. He was fined and ordered to

pay the costs of prosecution; however, the judgment did not sufficiently designate

13



the amount of costs to be recovered. The defendant paid the fine but failed to pay
the costs which the clerk assessed against him. The Supreme Court of Florida
held that since the judgment as entered did not sufficiently designate the amount of
the costs to be recovered, the court could enter a nunc pro tunc order designating
the amount of costs to be collected in order to comply with the statute which
required that the costs of prosecution be included in the judgment rendered against
a convicted person. In so ordering, the court did not even take double jeopardy
protections into consideration. We, too, believe that since costs are not penal in
nature, recovering these fees from defendants against whom the magistrate
improperly refused to assess them is not the imposition of a greater penalty and

does not violate constitutional protections against double jeopardy.

Since this is an administrative matter, Magistrate Paul and the other
magistrates must make a good faith effort to collect all of the fees which were not
previously assessed. Inmasmuch as the assessment of costs is purely an
administrative task, the magistrate court clerk must notify each defendant that
these costs must be paid. The clerk of the magistrate court will coordinate with
the Office of the Administrative Director of the Courts to prepare a proper notice
to be sent to all defendants to collect these costs. The notice should advise that the

magistrate failed to collect statutory costs, that the costs are mandatory and must

14



be paid.

IV.

CONCLUSION

We grant the requested writ of prohibition as moulded. The

Magistrate Court of Ohio County and Magistrate Paul are ordered to make a good

faith effort to collect the court costs which the court previously failed to assess for

convictions resulting from a plea, and henceforth, to assess the $55.00 in court

costs required by W.Va. Code § 50-3-2 in all criminal cases resulting in a
conviction, whether by plea or trial.

Writ granted as

moulded.
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