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SYLLABUS BY THE COURT

1. “Plain error review creates a limited exception to the general
forfeiture policy pronounced in Rule 103(a)(1) of the West Virginia Rules of
Evidence, in that where a circuit court’s error seriously affects the fairness,
integrity, and public reputation of the judicial process, an appellate court has the
discretion to correct error despite the defendant’s failure to object. This salutary
and protective device recognizes that in a criminal case, where a defendant’s
liberty interest is at stake, the rule of forfeiture should bend slightly, if necessary,
to prevent a grave injustice.” Syllabus Point 1, State v. Marple, 197 W.Va. 47,
475 S.E.2d 47 (1996).

2. When a defendant fails to object to an alternate juror retiring
to the jury room with the regular jurors, we will consider the circumstances under
the plain error rule of West Virginia Rule of Criminal Procedure 52(b). We
expressly overrule and no longer adhere to the rigid standard of State v. Hudkins,
35 W.Va. 247, 13 S.E. 367 (1891), which states that when thirteen jurors are
impaneled and render a verdict, the judgment of the circuit court must be reversed
and set aside.

3. “To trigger application of the ‘plain error’ doctrine, there must

be (1) an error; (2) that is plain; (3) that affects substantial rights; and (4) seriously



affects the fairness, integrity, or public reputation of the judicial proceedings.”
Syllabus Point 7, State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995).

4. “Under the ‘plain error’ doctrine, ‘waiver’ of error must be
distinguished from ‘forfeiture’ of a right. A deviation from a rule of law is error
unless there is a waiver. When there has been a knowing and intentional
relinquishment or abandonment of a known right, there is no error and the
inquiry as to the effect of a deviation from the rule of law need not be determined.

By contrast, mere forfeiture of a right--the failure to make timely assertion of the
right--does not extinguish the error. In such a circumstance, it is necessary to
continue the inquiry and to determine whether the error is ‘plain.’ To be ‘plain,’
the error must be ‘clear’ or obvious.”” Syllabus Point 8, State v. Miller, 194 W.Va.

3, 459 S.E.2d 114 (1995).



Maynard, Justice:

The Circuit Court of Wood County, West Virginia, failed to dismiss
the alternate juror prior to sending the jury to the jury room to begin deliberations
in this case. As a result, thirteen people deliberated and voted on the verdict
which found the defendant guilty. We agree with the State that this does not
constitute reversible error per se nor plain error which affects the substantial

rights of the defendant. Therefore, we affirm the conviction.

The defendant, Eric Lightner, was accused of sexually abusing his
stepchildren. He was indicted on three counts of sexual assault in the first degree
in violation of W.Va. Code § 61-8B-3 (1991),'! one count of sexual abuse in the first

degree in violation of W.Va. Code § 61-8B-7 (1984)*> and four counts of sexual

W.Va. Code § 61-8B-3 (1991) states in pertinent part:
(@ A person is guilty of sexual assault in the first degree when:

(2)  Such person, being fourteen years old or more, engages in sexual
intercourse or sexual intrusion with another person who is eleven years old or less.

2\W.Va. Code § 61-8B-7 (1984) states in pertinent part:
(@) A person is guilty of sexual abuse in the first degree when:

(3)  Such person, being fourteen years old or more, subjects another person to
sexual contact who is eleven years old or less.



abuse by a custodian in violation of W.Va. Code § 61-8D-5 (1991).° He was
convicted on all eight counts and was sentenced to consecutive terms of

imprisonment totaling fifty-six to one hundred seventy years and fined a total of

$60,000.00.

During the first day of defendant’s trial, voir dire was conducted and
a jury was chosen. In open court, without the jury present and prior to striking a
jury, the following discourse took place:

THE COURT: Do you have an objection to the 13
deliberating up to the time when they render their verdict, or
not?

MS. BOYLEN: I don’t have an objection if the 13th
person doesn’t say anything while they sit in there.

3W.Va. Code § 61-8D-5 (1991) states in pertinent part:

(@ In addition to any other offenses set forth in this code, the Legislature
hereby declares a separate and distinct offense under this subsection, as follows: If any
parent, guardian or custodian of a child under his or her care, custody or control, shall
engage in or attempt to engage in sexual exploitation of, or in sexual intercourse, sexual
intrusion or sexual contact with, a child under his or her care, custody or control,
notwithstanding the fact that the child may have willingly participated in such conduct, or
the fact that the child may have consented to such conduct or the fact that the child may
have suffered no apparent physical injury or mental or emotional injury as a result of
such conduct, then such parent, guardian or custodian shall be guilty of a felony, and,
upon conviction thereof, shall be imprisoned in the penitentiary not less than ten nor
more than fifteen years, or fined not less than five hundred nor more than five thousand
dollars and imprisoned in the penitentiary not less than five years nor more than fifteen
years.



THE COURT: Well, that is a problem.

MS. BOYLEN: Because that way we have to convince
one more person.*

THE COURT: Yeah. I was just thinking how we could
do it, just excuse them before they vote. It would be difficult
to do so I guess I will just excuse him before they commence
deliberation, and will have to take a chance.

WHEREUPON, counsel proceeded to strike and select a
jury.

The case was presented. When closing arguments concluded, the

jury retired to commence deliberations at 12:10 p.m. In releasing the jury, the

judge stated:

Now, it is 10 after 12:00, into the normal lunch hour. If
you wish to go to lunch and then come back and start your
deliberations, that is fine. Just let us know when you are
leaving and coming back. But before you leave, if you choose
to do that, please organize yourselves first by selecting a
foreman. Then it is the foreman’s duty to be sure that you are
all present and accounted for, in the jury room, before you do

commence or resume deliberations after being gone.

The jury retired to the jury room at 12:10 p.m. and recessed for lunch at 12:13.

The judge failed to release the alternate juror. No objection was made by either

side at that time.

The jury resumed deliberations at 1:30 p.m. until 2:45 p.m., at

“The State has withdrawn its objection.



which time they returned a verdict. The defendant declined to have the jury

polled and all jurors were excused.

Whereupon the following exchange took place between defense
counsel and the court:

MR. McFARLAND: Your honor, we would move for a
new trial, and we will assign grounds in writing; but one of the
bases, that I don’t think that the Court excused the alternate.
It appeared that the alternate took part in the deliberations.

THE COURT: Well, of course, that is something that the
prosecutor complained about, and didn’t this time, so I don’t
see any harm to the Defendant. It required the State, of
course, to prove it beyond a reasonable doubt to 13 jurors
instead of 12, and they did. If anything, it increased the
burden on the State to prove a guilty verdict.

Okay. On that ground, it is denied. You will have 10
days within which to file your motion with further grounds.

MR. McFARLAND: Yes, sir.

THE COURT: Furthermore, I might mention that the
defense did not ask that that be done, or draw it to the
attention of the Court, at the time.

MR. McFARLAND: Well, we did at the beginning of
trial, Your Honor.

THE COURT: Yes, I understand, but I am talking about
when the jury went to deliberate. There was no request that
the alternate be excused.



MR. McFARLAND: They just reported back to the jury
room without coming back to the courtroom, before they went
to deliberations. I thought that the Court was going to instruct
the juror, you know, that they were excused at the close of the
evidence, what I thought the Court said that the Court was
going to do, so I assumed that that was done, and when the
jurors reported back to the jury room, without coming into
court before the afternoon session.

THE COURT: Well, if it was a mistake, I say it was
invited, and it didn’'t do anything, but hurt the State, if it hurt
anybody, because an additional person had to have been
convinced, on the jury, of the Defendant’s guilt beyond a
reasonable doubt.

The defendant made a motion for a new trial on the ground that the alternate
juror participated in jury deliberations. In its order entered on April 13, 1998,

the court denied the motion. It is from this order the defendant appeals.

On appeal, the defendant originally assigned several errors. This
Court granted the appeal solely on the issue of the thirteenth juror. The
defendant contends he was denied his constitutionally and statutorily protected
right to a fair trial because the alternate juror was allowed to deliberate and vote
with the regular jury panel. He urges us to find this amounts to fundamental

error which requires reversal per se. We decline to do so.

The Sixth Amendment to the United States Constitution states, in

part, that “[iln all criminal prosecutions, the accused shall enjoy the right to a



speedy and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed[.]” The Fourteenth Amendment provides that a
state may not “deprive any person of life, liberty, or property, without due process
of law[.]” Article III, Section 14 of the West Virginia Constitution provides in
part, “Trials of crimes, and misdemeanors, unless herein otherwise provided, shall
be by a jury of twelve men[.]” West Virginia Rules of Criminal Procedure 23(a)
and (b) provide that a defendant may waive his or her right to a jury trial and that
the parties may stipulate, at any time prior to the verdict being rendered, to any
number of jurors less than twelve. W.Va. Code § 56-6-11 (1985) makes essentially
the same allowances and provides in pertinent part:

In any case in which a trial by jury would be otherwise proper,

the parties or their counsel, by consent entered of record, may

waive the right to have a jury, and thereupon the whole matter

of law and fact shall be heard and determined, and judgment

given by the court. Absent such waiver, in any civil trial a

jury shall consist of six members and in any criminal trial a

jury shall consist of twelve members.
West Virginia Rule of Criminal Procedure 24(c) allows alternate jurors to be

impaneled and then provides, “An alternate juror who does not replace a regular

Jjuror shall be discharged after the jury retires to consider its verdict.”

The defendant urges us to find that the alternate juror’s participation

in jury deliberations is so inherently prejudicial that it requires automatic reversal



or reversal per se. We are not convinced that the trial court’s failure to promptly
discharge an alternate juror is so serious that it should, in every situation, require
automatic reversal. Each case must be decided on its own unique set of facts.
Consequently, we agree with the Court of Appeals of Minnesota in that “we do not
believe that ‘prejudice per se’ is the appropriate rule.” State v. Crandall, 452
N.W.2d 708, 710-11 (Minn.App. 1990). See United States v. Allison, 481 F.2d 468
(5th Cir. 1973), cert. denied, 416 U.S. 982, 94 S.Ct. 2383, 40 L.Ed.2d 759 (1974),
(court explicitly rejected a rule of per se reversal for Rule 24(c) violations). The
critical issue before us is whether the circuit court’s failure to discharge the
alternate juror in violation of West Virginia Rule of Criminal Procedure 24(c) and
the alternate’s participation in jury deliberations constitute plain error requiring

reversal and a new trial.

The United States Supreme Court has said the plain error rule applies
when alternate jurors accompany the regular jurors, without objection, to the jury
room when deliberations begin. In U.S. v. Olano, 507 U.S. 725, 113 S.Ct. 1770,
123 L.Ed.2d 508 (1993), the respondents were on trial for their participation in an
elaborate loan kickback scheme. All of the parties agreed that fourteen jurors
would be selected to hear the case and the two alternates would be identified before

deliberations began. At the close of trial, the two alternate jurors were permitted



to retire with the jury but were cautioned not to participate in the jury’s
discussions. When the jury returned the verdict, the respondents were convicted
on a number of charges. They subsequently appealed claiming the court violated
Federal Rule of Criminal Procedure 24(c).’ As the respondents did not object to
the presence of the alternates in the jury room, the United States Court of Appeals
for the Ninth Circuit applied a plain error standard under Rule 52(b).® The
United States Supreme Court granted certiorari to clarify the standard for plain
error review under Rule 52(b). In U.S. v. Ottersburg, 76 F.3d 137 (7th Cir.
1996), the United States Court of Appeals for the Seventh Circuit explained that in
Olano “[t]he Court set forth a framework for determining when errors may be
corrected even though they were not brought to the attention of the district court

by the defendant.”

The defendant in the case at bar contends he objected to the alternate

juror joining the regular jury panel during deliberations. After thoroughly

Federal Rule of Criminal Procedure 24(c) is essentially the same as West Virginia
Rule of Criminal Procedure 24(c) and both provide in part that “[a]n alternate juror who
does not replace a regular juror shall be discharged after the jury retires to consider its
verdict.”

®Federal Rule of Criminal Procedure 52(b) is identical to West Virginia Rule of
Criminal Procedure 52(b). Both provide that “[p]lain errors or defects affecting
substantial rights may be noticed although they were not brought to the attention of the
court.”



reviewing the record, we find no such objection. The State objected when the
court initially asked if anyone objected “to the 13 deliberating up to the time they
render their verdict[.]” We find no objection from the defendant at that time nor
do we find an objection from the defendant when the jury retired to consider the
verdict or when the jury returned to the courtroom with a verdict. This Court
has said,
Plain error review creates a limited exception to the

general forfeiture policy pronounced in Rule 103(a)(1) of the

West Virginia Rules of Evidence, in that where a circuit court’s

error seriously affects the fairness, integrity, and public

reputation of the judicial process, an appellate court has the

discretion to correct error despite the defendant’s failure to

object. This salutary and protective device recognizes that in a

criminal case, where a defendant’s liberty interest is at stake,

the rule of forfeiture should bend slightly, if necessary, to

prevent a grave injustice.
Syllabus Point 1, State v. Marple, 197 W.Va. 47, 475 S.E.2d 47 (1996). We,
therefore, hold that when a defendant fails to object to an alternate juror retiring
to the jury room with the regular jurors, we will consider the circumstances under
the plain error standard of West Virginia Rule of Criminal Procedure 52(b). We
expressly overrule and no longer adhere to the rigid standard of State v. Hudkins,

35 W.Va. 247, 250, 13 S.E. 367, 367 (1891), which states that when thirteen jurors

are impaneled and render a verdict, “the judgment of the circuit court must be



reversed and set aside.” We will consider this case under the plain error

standard.

“In criminal cases, plain error is error which is so conspicuous that
the trial judge and prosecutor were derelict in countenancing it, even absent the
defendant’s timely assistance in detecting it.” Marple, 197 W.Va. at 52, 475
S.E.2d at 52. In other words, “[t]o trigger application of the ‘plain error’
doctrine, there must be (1) an error; (2) that is plain; (3) that affects substantial
rights; and (4) seriously affects the fairness, integrity, or public reputation of the
judicial proceedings.” Syllabus Point 7, State v. Miller, 194 W.Va. 3, 459 S.E.2d
114 (1995). The Miller Court noted this is the definition the United States
Supreme Court gave plain error in the seminal case of United States v. Olano,
supra, and that Olano is consistent with cases from this Court. Miller, 194 W.Va.
at 18, 459 S.E.2d at 129. The United States Supreme Court further explained
plain error by stating:

There must be an “error” that is “plain” and that “affect[s]

substantial rights.” Moreover, Rule 52(b) leaves the decision to

correct the forfeited error within the sound discretion of the

court of appeals, and the court should not exercise that

discretion unless the error “‘seriously affect[s] the fairness,

integrity or public reputation of judicial proceedings.”” United

States v. Young, 470 U.S. 1, 15, 105 S.Ct. 1038, 1046, 84

L.Ed.2d 1 (1985) (quoting United States v. Atkinson, 297 U.S.
157, 160, 56 S.Ct. 391, 392, 80 L.Ed. 555 (1936.))

10



Alano, 507 U.S. at 732, 113 S.Ct. at 1776, 123 L.Ed.2d at 518.

Under the first principle of Miller, we must determine if there was
error. “Deviation from a legal rule is ‘error’ unless the rule has been waived.”
Alano, 507 U.S. at 732-33, 113 S.Ct. at 1777, 123 L.Ed.2d at 518. Waiver is
different from forfeiture:

Under the “plain error” doctrine, “waiver” of error must

be distinguished from “forfeiture” of a right. A deviation from

a rule of law is error unless there is a waiver. When there has

been a knowing and intentional relinquishment or abandonment

of a known right, there is no error and the inquiry as to the

effect of a deviation from the rule of law need not be

determined. By contrast, mere forfeiture of a right--the failure

to make timely assertion of the right--does not extinguish the

error. In such a circumstance, it is necessary to continue the

inquiry and to determine whether the error is “plain.” To be
“plain,” the error must be “clear” or “obvious.”

Syllabus Point 8, Miller, supra. Allowing an alternate juror to deliberate with the
jury panel is obviously an error. The West Virginia Constitution, W. Va. Code §
56-6-11 and Rule 23(b) provide that juries shall consist of twelve people. Also,
Rule 24(c) states that the alternate shall be discharged after the jury retires to

consider its verdict.

11



We move on to the second requirement. After determining error
existed, we must determine if the circuit court’s error is plain, which simply means
clear or obvious. Miller, 194 W.Va. at 18, 459 S.E.2d at 129. There is no way
the error described in this case was not clear. The alternate juror, rather than
being discharged at the appropriate time, proceeded to the jury room and joined in
jury deliberations in contravention of the dictates listed under the first principle.
Everyone present watched thirteen, rather than twelve, jurors exit the courtroom,

and, later thirteen jurors returned to the courtroom with a verdict.

The third principle requires us to determine whether the alternate
juror’s participation in deliberations affected the substantial rights of the
defendant. “In most cases, as Olano makes clear, this requirement means that the
error must result in prejudice to the defendant. The defendant bears the burden
of persuasion on this issue.” Oftersburg at 139 (citation omitted). In other
words, “[i]Jt must have affected the outcome of the proceedings in the circuit court.”

Miller, 194 W.Va. at 18, 459 S.E.2d at 129. Unless there is a reasonable
possibility that the alternate’s participation caused the jury to convict rather than
acquit, the convictions will stand. See U.S. v. Acevedo, 141 F.3d 1421, 1424
(11th Cir. 1998), cert. denied, 119 S.Ct. 1048, 143 L.Ed.2d 54 (1999). In this

case, we do not think it did. At the close of trial, the alternate juror was

12



indistinguishable from the twelve regular jurors. The jury was not present in the
courtroom when the jury and alternate were chosen, and the identity of the

alternate is not pointed out at any time during the trial.

We also do not believe the alternate juror is a stranger to the
proceedings; the alternate is chosen in the same way as a regular juror, is
subjected to the same test of impartiality and is required to possess all the
qualifications of a regular juror. See People v. Valles, 24 Cal.3d 121, 593 P.2d
240, 154 Cal.Rptr. 543 (1979). Alternates harbor no bias toward the prosecution
or the defendant. Their exposure to the evidence in the case is exactly the same
as that of the regular jurors. Alternates and regular jurors alike are instructed to
disregard improper testimony. When the regular jury is sequestered, so are the
alternates. Opening arguments, closing arguments and instructions on the law are
given to alternates and regular jurors together. “Thus the alternate who
accompanies the regular jurors into deliberations has no more and no less
information about the case than any other juror, and is no more biased or unduly
influenced than any other juror.” Johnson v. Duckworth, 650 F.2d 122, 125 (7th
Cir. 1981), cert. denied, 454 U.S. 867, 102 S.Ct. 332, 70 L.Ed.2d 169 (1981). We

agree with the Supreme Court of California that “[t]here is no more a presumption

13



that the alternate juror would favor conviction than that he would favor acquittal.”

Valles, 24 Cal.3d at 127, 593 P.2d at 243, 154 Cal.Rptr. at 546.

In 7aylor v. State, 687 N.E.2d 606, 609 (Ind.App. 1997), the Court of
Appeals of Indiana stated that until recently, it was generally recognized that the
right to trial by jury guaranteed by the United States Constitution meant a right to
a trial by jury of twelve people. However, the 7aylor court further stated that the
current view is that nothing in the federal Constitution explicitly guarantees a
specific number of jurors. Surely twelve is not a magic number. West Virginia
Rule of Criminal Procedure 23 provides that a defendant may waive a trial by
jury, and if he or she does not waive a jury trial, then the defendant may stipulate
that the jury shall consist of a number less than twelve. It could be said that, by
analogy, a defendant can be tried by more than twelve. On this issue, we agree
with the reasoning of the Court of Appeals of Wisconsin:

In Johnson v. Louisiana, 406 U.S. 356, 92 S.Ct. 1620, 32

L.Ed.2d 152 (1972), the Supreme Court upheld the defendant’s

conviction by a nine-member majority vote of the jury. The

Court stated: “Of course, the State’s proof could be regarded

as more certain if it had convinced all 12 jurors instead of only

nine; it would have been even more compelling if it had been

required to convince and had, in fact, convinced 24 or 36

jurors.” Id. at 362, 92 S.Ct. at 1625. In Ballew v. Georgia,

435 U.S. 223, 98 S.Ct. 1029, 55 L.Ed.2d 234 (1978), the Court

said, “Statistical studies suggest that the risk of convicting an
innocent person . . . rises as the size of the jury diminishes.”

14



Id. at 234, 98 S.Ct. at 1036. In Brown v. Louisiana, 447 U.S.

323, 100 S.Ct. 2214, 65 L.Ed.2d 159 (1980), the Court stated

that “a decline in jury size leads to less accurate factfinding and

a greater risk of convicting an innocent person.” Id. at 332,

100 S.Ct. at 2222,
State v. Ledger, 175 Wis.2d 116, 126-27, 499 N.W.2d 198, 202-03 (1993). The
Ledger court further reasoned that the cases cited by the defendant recognized that
statutory authority was required to diminish the defendant’s constitutional right to
a jury trial; therefore, the defendant argued, statutory authority was needed to
increase the number of jurors. However, the court said in dicta that allowing a

thirteen-member jury was an enlargement of Ledger’s right to a jury trial, not a

diminution.

We are convinced there is no likelihood that a thirteen-member jury
would convict under the facts of this case more readily than would a
twelve-member jury. The prosecutor convinced thirteen people the defendant was
guilty. Moreover, the defendant had three distinct opportunities to object and
chose not to do so each time. He could have objected when the judge initially
asked if anyone objected to thirteen jurors deliberating. He said nothing. He
could have objected at the close of trial when thirteen jurors filed out of the
courtroom to the jury room to begin deliberating. Once again, he said nothing.

He could have objected when thirteen jurors returned to the courtroom from the

15



jury room with a verdict. Again, he said nothing. The guilty verdicts were
received without complaint from the defendant. This was an important juncture
in the trial. If the defendant had objected at that time, the trial court could have
corrected the error by excusing the alternate juror and sending the jury of twelve
back to the jury room with instructions to begin deliberating anew. The
defendant also deliberately declined to have the jury polled and the jurors were
released. The first time he uttered any complaint was after the jury was
discharged. At that time, the opportunity to correct the error was lost to the trial

court.

Based on the foregoing, we do not believe the presence of the
thirteenth juror affected the outcome of the proceedings. We believe the jury
would have found as they did with or without the presence of the alternate juror.
The judgment of the Circuit Court of Wood County is affirmed.

Affirmed.
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