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| concur with the mgority’ sanalyss of our uninsured motorist insurance detute. | agree

that the statute requires an insurance carrier to demonstrate that it has “ appropriately adjusted” the

premiumsfor anautomobileinsurance policy (which osensbly providescomprenengvecoverage) toreflect

that the coverage hasin fact been reduced or diminated through an excluson buried in the policy. Our

insurancelawsplainly requireinsurance companiesto ensure thet any exduson writteninto an automobile

insurancepalicy be' congstent withthepremium charged,” andtodsotdll theconsumer inplainlanguage

when an“exception or condition” inany type of insurance policy limitsthegenerd coveragewhichthe
consumer assumes they are purchasing.

Thiscaseisanother example of the axiom that “what the big print giveth, thesmdl print
takethaway.” Asformer JugticeNedy e oquently stated, “Inmaost insurance cases, the plantiffspay for
and bdieve they haveinsurance, to discover only after disaster rikes, noinsurance. Theinsurer hasthe
plaintiffs money and after the disaster -- fire, death or accident -- informsthe plaintiffsthat noinsurance
coversthefire, desth or accident.” Keller v. First National Bank, 184 W.Va. 681, 684, 403 S.E.2d
424, 427 (1991).

Theprobleminmog insurance casssliesinthefact that, unlikemost consumer purchases,

what consumersbelievethey arebuyingisnot the product that theinsurance company actudly sdllsand

ddivers. Theinsurance company marketsitsproduct through brochuresand advertisementsthat assure
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the consumer they will bein“good hands” Theinsurance consumer buysthe product bdieving they are
buying peace of mind, and the assurance that if bad things hgppen to thair house, car or themsdlves, they
will betaken careof. However, what theinsurance company isredly sdling isthe promiseto pay only a
limited amount of dollarsif specific bad things happen. The consumer never discovershow limited the
Insurance company’ s promises are until after they have paid the premiums and aloss has occurred.

| firmly believethat insurance companies can definetherisksthey areinsuring againg by
using exclusonsand conditionsininsurancepolicies. However, | dso believe, asthe mgority opinion
recognizes, thet insurance companies have an afirmative duty to advise consumersof theexigence of such
limiting exd usonsand conditionsinapoalicy, and to adviseconsumers-- beforelitigation occurs-- thet the
company hasadjusted the premiums so that the palicy reflectsthe reduction or dimination of coverage
caused by an exclusion.

Themgoarity’ sfocusinthiscasewason thefundamenta unfairessof the Anthem* owned
but not insured” excluson. Therecord from thedircuit court containslittle evidence of the circumstances
surrounding Mary Mitchdl’ s purchase of insurance from Anthem, and little evidence of how Anthem
communicated theexclusonto Mary Mitchdl. Thereisabsolutdy no evidencein the gppelaterecord
regarding whether Anthem reduced itspremiumsto reflect theexcluson, and if S0, whether that reduction
was communicated to Mary Mitchell.

Asbest | cantell from therecord, Mary Mitchell never asked for the exclusion, never
bargainedfor theexcuson, and never knew it existed until after she(and later her etate) sought coverage.
Mary Mitchd | bought $300,000in coverage. Anthemrefusedto pay anythingat dl. Only after months

of litigation did Anthem even agree to pay a mere $20,000 in coverage.
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Thebriefsof theattorneysfor the partiesinadequiately discussed the tatutes, caselaw, and
public policy surrounding how we should interpret W.Va. Code, 33-6-31(b), our lengthy uninsured
motorist statute. This occurred even though we specifically ordered the partiesto brief these issues.
Hence, the mgority’ sopinion focused solely on correcting the unfair Stuation created by Anthem’s
“owned-but-not-insured” exduson. Therewasno atempt to explain how the rules adopted in the maority
opinion are to apply to future cases.

| write ssparatdy to emphasizetheimpact thet themgority’ sopinionwill haveonthefuture
handling of insurancedamsinWest Virginia. Surprisng apolicyholder, after afire, degth or accident, with
anexclusonthat norationd, honest person would expect tofind inacomprehensveinsurance policy is
fundamentaly unfair. Themgority’ sopinion craftsaframework for how aninsurancecompany bearsthe
burden of diminating that policyholder surpriseby (1) telling thepolicyholder, up front, beforethey make
adam, tha thar palicy containsexcusonsand that “thereisno coveragefor this, this and that;” and (2)
telling the policyholder how much it has reduced their premiums because of the exclusions.!

| write to fill in the framework built in the majority’s opinion.

Insgmpleterms, the Court’ sdecigon isbased on the premise that consumers do not read
(andevenif they do read, cannot understand) thetermsthat insurance companiesuseininsurancepolicies

I nsurance companiesgive consumerstheimpresson thet they havefull coverage under acomprenensve

'Asthe mgjority opinion makes clear, an insurance company has astatutory duty to advise the
holder of amotor vehideinsurance policy thet their premiums have been adjusted to reflect an exdusion,
condition or other limitation in the policy. See footnote 24 of the mgjority’s opinion.

However, | find no limitation in the West Virginia Code or our jurisprudence that prohibitsthe
application of this principle to al other types of insurance policies.

3



palicy, androutindy fail totell theconsumer inplain English of theexistenceand themeaning of thelegdlistic
exclugonsthat theinsurance company hasburied inapolicy. So, when aninsurance company seeksto
avoid liability on an automobileinsurance policy through the use of an exclusion, courts should first
determinewhether theinsurance company cregted areasonable expectation of coveragein the consumer,
and whether theinsurance company diminated that expectation by telling the policyholder (1) that their
coverage hasbeen reduced or diminated by theexdusion, and (2) that their premiums have been reduced

to reflect the exclusion.

A.
Consumers neither Read nor Understand Insurance Policies

A fundamentd precept of our insurance satutesand our caselaw isthe recognized fact thet
insurance consumers do not, repeat, DO NOT, read insurance policies.

Inthe average, non-insurance contract case, courtswill not excuseaparty’ sfaluretoread
the contract. Neverthdess, insurance contractsaretreated differently by courts, in part becausethey are
not freely negotiated agreements between the insurance carrier and the policyholder. Also, the
policyholder’ sdecisonto purchaseinsuranceisoften not entirdly voluntary. For example, West Virginia
law requiresvehide ownersto purchaseliability and uninsured motorist coverage, and banksrequire people
who borrow money to buy property insuranceto insuretheir new homeor comprehensiveand collison
coverage to insure their new car.

Furthermore, apalicyholder buysapalicy asacompleted “ product,” astandardized “fill-in-

the-blanks’ contract form that isessentid to our sysem of massproduction and distribution. By using these



standardized forms, aninsurance company smplifiestheinsurance purchasing process, and thereby reduces
theoverd! cogsof insurance. Consumerswho buy agtandard forminsurance policy know thét they cannat
have the product changed or customized, and must takewhat they are given? Hence, both theinsurance
agent and the policyholder know that it would be pointlessfor the policyholder to scrutinize the specific
language and terms of the policy. The drafters of the Restatement of Contracts (Second), in their
discussions regarding contracts of adhesion like an insurance policy, recognized that:

A party who makesregular use of astandardized form of agreement
doesnot ordinarily expect hiscustomersto understand or eventoreadthe
gandard terms. One of the purposesof sandardizationisto diminate
bargaining over detailsof individud transactions, and thet purposewould
not be served if asubgtantial number of customersretained counsd and
reviewed thesandardterms. Employeesregularly usngaformoften have
only alimited underganding of itstermsand limited authority to vary them.
Cugomersdo not in fact ordinarily understand or even read the Sandard
terms. They trugt to the good faith of the party usng theform and to the
tacit representation that like terms are baing accepted regularly by others
smilarly situated. But they understand that they are assenting to
the terms not read or not understood, subject to such
limitations as the law may impose.

Restatement of Contracts (Second), § 211, comment b [1981] (emphasis added).

?One commentator aptly noted:
[I]nthe current eraof mass marketing, aparty may reasonably beievethat
heisnot expected to read astandardized document and would be met
with impatienceif hedid. In such circumstances an imputation thet he
assentsto dl of thetermsin the document isdubiouslaw. Anassartion
thet heisbound by them would place apremium upon an artful draftamen
whoisableto put asunder what the salesman and the customer have
joined together.
J. Calamari, “Duty to Read: A Changing Concept,” 43 Fordham L.Rev. 341 (1974).
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In'sum, how insurance companies sall insurance policies dictates how those policieswill

be interpreted by the courts.

“[O]nly by acknowledging thet the conditions of an insurance contract are
for themost part dictated by theinsurance companiesand that theinsured
cannot ‘bargain’ over anything more than the monetary amount of
coverage purchased, does our analysis approach the redlities of an
Insurance transaction.”



Collister v. Nationwide Life Ins. Co., 479 Pa. 579, 593, 388 A.2d 1346, 1353 (1978).> Because
of the way insurance policies are sold, courts interpreting those policies will and do excuse a
policyholder’ s failure to read the policy.

Anather corollary problemwithinterpreting insurance contractsistheknowledgeof the
partiestothecontract. Aninsurancecompany draftsinsurance policy languagein light of the statutes of
dozensof different dates, and in light of the varying interpretations by courts of the satutes and policy

language. Policy languageisadso drafted to reflect thetypesof daimsthat arefiledby policyholders. The

SAnother court similarly stated:
Insurance policiesare unipartitein nature. They are prepared by the
company’ sexperts, men learned in thelaw of insurance who serveits
Interessinexercdngthar art of draftsmanship. Theresulting document
with itsmany clausesis given to the insured upon the payment of the
premium. Thereisno arm’slength bargaining such ascharacterizes
negotiations between equasin the marketplace. Consequently courtsin
tharr quest for judticefor theinsured, universally givehim the benefit of any
construction of the language which can be said fairly to represent the
protection extended to him.
Bowler v. Fidelity Casualty Co. of New York, 53 N.J. 313, 326, 250 A.2d 580, 587 (1969).
Professor Keeton, in hisseminal law review article discussing the doctrineof reasonable
expectaions asodiscussedtheneadfor judicid protection of policyholdersthat iscaused by theone-sded
nature of insurance policies:
I nsurance contracts continueto be contracts of adhesion, under which
theinsuredisleft little choice beyond el ecting among standardized
provisons offered to him, even when the sandard formsare prescribed
by public officdsrather thaninsurers. Moreover, dthough satutory and
adminigrative regulations have madeincreasng inroads on theinsurer’ s
autonomy by prescribing somekindsof provisonsand proscribing others
mogt insurance policy provisonsaredlill drafted by insurers. Regulation
Isrdatively wesk inmog ingances, and eventheprovisonsprescribed or
goproved by legidative or adminidrative action ordinarily arein essence
adoptions, outright or dightly modified, of proposadsmadeby insurers
draftsman.
R. Keeton, “Insurance Law Rights at Variance with Policy Provisions,” 83 Harv.L.Rev. 961 (1970).
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policyholder lacks such knowledge, and therefore lacks an understanding of thefactud and legd context
into which the insurance company designs a policy provision to fit.*
Another important consderation isthat most insurance consumers do not even see--

repest, DONOT EVEN SEE -- the policy that they purchased until after they have paid the premiums.®

“For example, Mary Mitchel could not have understood that West Virginia sinsurance code
mandated shereceive$20,000in uninsured motorist coverage-- coveragethat woul d protect her wherever
shemight be-- but thet the remaining $280,000 in coverage could be argued to be limited to only specific
crecumstancesinlight of thisCourt’ sinterpretation of adifferent portion of theinsurancecodein Ded v.
Sweeney, 181 W.Va. 460, 383 S.E.2d 92 (1989). Mary Mitchell’s confusion would be further
compounded if she knew that in Bell v. Sate Farm Mutual AutomobileIns. Co., 157 W.Va. 623,
207 SE.2d 147 (1974), this Court totally invalidated “ owned but not insured” exclusionslike that
employed by Anthem, and yet over 20 yearslater Anthem was using languageinits policy thet totaly
voided any coverage, without regard to Bell or the statutes mandating $20,000 in coverage.

Thisisal hypotheticd, of course. Thepaint is, insurance companies have teams of lawvyerswho
read statutes and cases, and ded with sticky legd questions created by insurance policiesday after day.
I nsurance companiesgpply insurance palicy provisonsto numerouslega andfactud Stugtionsevery day.
Palicyholders, on theother hand, makedamsagang ther policy on, a most, only ahandful of occasons
inalifetime.

Amagine buying anew car. Weknow we can dicker with the sdlesman over the color of the car,
whether it hastwo or four doors, thekind of radio -- wearegiven alist of choices, and pick fromthelig.
However, no onewould think to demand that the car manufacturer build the car 6 incheslonger and add
reinforcing Sed tothesdesfor greeter safety -- itsjust not an option. Inthe ageof massproduction, we
take the choiceswe aregiven. Insurance consumers, however, havefew choicesbeyond thelevd of
coverage and the premium they are willing to pay.

Now, imaginegoing toacar dedershipto buy anew car. Thecar sdesman givesyou threeoptions
of colors, and says“pick.” The priceyou pay for the car will depend on thecolor you pick. Andyou
don’t get to actually seethe car until several weeksafter you buy thecar. Y ou pay the dealer some
money, and 4 weekslater the deder ddiversit to your house. Andwhen you discover after you put the
key intheignition that the car does't have an engine, thededer pullstheowner’ smanud out of theglove
box, pointsto the phrase“engine not included,” and inggtsthat you knew dl aong the car came without
anengine becausethe phrase* enginenat induded” isintheowner’ smanud. Thededer will dsoinad that
your fallureto reed the owner’ smanud, and therefore your ignoranceof thiscontractua provison, isyour
own fault.

The andogy sounds absurd, but it isexactly what insurance companies do in the transaction of
insurance.



It istherefore unfair to bind aconsumer by the terms of an exclusion that the insurance carrier never
showed to the consumer at the time the consumer purchased the policy.°

B.
Reasonable Expectations of the Policyholder

Professor Keeton, inhissemind articleontheinterpretation of insurance contracts, says
that courtsroutingly, implicitly acknowledge that insurance policies are contracts of adhesion, and that
insurance consumersdo not read, and if they did would not understand, insurance policies. Inresponse
to thisacknowledged problem, courtsoften act to prohibit insurance companiesfrom having any unfar or
unconscionable advantagein insurance transactions. Additiondly, courtsinterpret insurance contractsin
away that will honor thereasonabl e expectationsof policyholdersand beneficiaries, regardlessof the
detallsof thepolicy language. R. Keaton, “InsuranceLaw Rightsa Variancewith Policy Provisons” 83
Harv.L.Rev. 961 [1970]. Professor Keeton suggeststhat courts have used a number of strategiesto
achievethesegods induding finding policy languageto be ambiguous, or invoking contractud theories of
detrimental reliance or unconscionability.

When apolicy isread by acourt against an insurance company inamanner that isa
variancewith thetechnica language of theinsurance policy, observersoften shrug, explaining the court’s
decisonwith*theambivaent, suggestive, and wholly unsatisfactory gphoriam: ‘It saninsurancecase.””

Id.

%For aligt of casesdiscussing thefact that “ most consumersnever even seethe policy until after
the premiumsare paid,” seeKelly v. Painter, 202 W.Va. 344,350 n. 2,504 S.E.2d 171, 177 n. 2
(1998) (Starcher, J., concurring).



To givemeaning to decades of conflicting court decisions, Professor Keeton didtilled a
fundamental principle that underliesmaost insurance cases, and “that insurance law ought to [openly]
embrace.” 83 Harv.L.Rev. at 967. The principle he distilled isthis:

The objectively reasonable expectations of applicants and intended

beneficiariesregarding thetermsof insurance contractswill be honored

eventhough paindaking sudy of thepalicy provisonswould havenegated
those expectations.

Seventeen yearslater, thisCourt followed Professor K eeton' ssuggestion and embraced
thislegd principle. In Syllabus Point 8 of National Mut. Ins. Co. v. McMahon & Sons, Inc., 177
W.Va. 734, 356 S.E.2d 488 (1987), we held that:

With respect to insurance contracts, the doctrine of reasonable

expectationsisthat the objectively reasonable expectations of gpplicants

and intended beneficiariesregarding theterms of insurance contractswill

be honored even though paingtaking study of thepolicy provisonswould

have negated those expectations.

Our Legidaurehasestablished by lawv agmilar ruleasthepublic policy of thisState. Our
insurance lavs Sae that an insurance carrier may not issue an insurance policy which contains* exceptions

or conditionswhich deceptively affect therisk purported to be assumed in the generd coverage of the

contract.” W.Va. Code, 33-6-9(b) [1957].” Insum, before an insurance carrier may rely on anexdusion

The mgjority opinion exhorts the Insurance Commissioner to enforcethis statute and be “ ever
vigilantin ssfeguarding therights of insurance consumersinthisStatd .| Whilel agreewith thissatement,
| recognizethat the Commissoner and hisstaff may give short dhrift to thisstatutory duty dueto budgetary
and other constraints.
Hereishow it happens: W.Va. Code, 33-6-8[1994] requires an insurance carrier to file copies
of any insurance palicy, endorsement, rider or other type of form that ispart of apalicy with the Insurance
(continued...)

10



toavaidliability onaninsurancecontract, it must demondratethat the* exceptionsor conditions’ werenct
deceptive, and were communicated to the insured in amanner ca culated to advise theinsured of the
adverse effect that the exclusonary language would have on the generd insurance coverage provided by
the policy.

Aninsurance company’ ssautory responghility to fully convey to apalicyholder the effect
that an exception or conditionwill have upontherisk purported to be assumed by the generd coverage
of thepolicy isparalé toitsobligation of fulfilling the reasonable expectationsit has created inits

policyholders.

/(...continued)
Commissioner at least 60 days before delivering such adocument to an insurance consumer. The
Insurance Commissioner, in theory, must then examine and either approve or reject the document.
The catch to this process is found in W.Va. Code, 33-6-8(b), which states in pertinent part:
At theexpiration of such sixty days, theform sofiled shdl be deemed
approved unless prior thereto it has been affirmatively approved or
disapproved by the commissioner.
Inother words, if the Insurance Commissoner doesnothing and letstheinsurance documents collect dust
onacorner of hisor her desk for 60 days, the documentsare automatically deemed to be* gpproved” as
valid under West Virginialaw.

Becauseof thisadminigtrativeloophole, courtsalow citizenstofill thisregulatory void through
actionsto enforce the reasonabl e expectations of coverage created by insurance carriers. W.Va. Code,
55-7-9 [1923] authorizes such an action and states:

Any personinjured by theviolation of any statute may recover fromthe

offender such damages as he may sustain by reason of the violation,

athoughapendty or forfeiturefor such violation be thereby imposed,

unless the same be expressly mentioned to be in lieu of such damages.
Asdiscussed in thetext, a policyholder may therefore seek to have apolicy dedlared asvoid when the
Insurancepolicy contains*incong stlent, ambiguous, or mideading clauses, or exceptionsand conditions
which deceptively affect therisk purported to be assumed in the generd coverage of thecontract.” W.Va.
Code, 33-6-9(b) [1957].
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“Theruleof reasonable expectations gppliesif thereisadigpute asto the existence of
Insurance coverage.” Tynan’'sNissan, Inc. v. American Hardware Mut. Ins. Co., 917 P.2d 321
(Cdlo.Ct.App. 1995). Thedoctrineexigstoinsurethat theinsurance consumer’ sreasonable expectations
arefulfilled -- every consumer hasaright to expect they will receive something of comparablevauein
return for the premiums they have paid.

A contract to provideinsurance should be interpreted and gpplied as alayman would
understand the contract, based upon the entireinsurance purchas ng transaction, and not accordingtoan
after-the-fact interpretation given by sophisticated underwritersand lawyers. Theexpectationsof the

average consumer should be enforced regardless of any ambiguity in the policy language.®

A sthe mgority opinionimplies, the doctrine of reasonable expectationsas applied in National
Mut. Ins. Co. v. McMahon & Sons, Inc., supra does not require that the specific language of an
insurance policy beambiguous. Rather, thefocusiswhether ambiguity existsin the entireinsurance
transaction-- could areasonablepolicyhol der under smilar circumstancesbelieve coverageexisswhen
the insurance company asserts that it does not?

Theconcgpt of condruing thespedificlanguageof aninsurancepalicy whichisambiguousinaccord
with the reasonabl e expectations of a policyholder and againgt the insurance company isaprinciple of
contract law, nat insurancelaw. The drafter of acontract, particularly an adheson contract, hasaduty of
choosing language carefully. Any ambiguouslanguageisgtrictly construed against the preparer of a
contract so long as the construction chosen by the non-drafter isreasonable. See, e.g., Nisbet v.
Watson, 162 W.Va. 552, 530, 251 S.E.2d 774, 780 (1979).

However, theinsurance doctrine of reasonabl e expectations operatesindependently of any
ambiguity in the language of theinsurance policy. This Court hasincorrectly suggested that language
ambiguity isarequirement. SeeNational Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W.Va. at
742, 356 SE.2d a 496 (1987) (“In West Virginia, the doctrine of reasonable expectationsislimited to
thoseingtances. . . inwhich thepolicy languageisambiguous.” (Citing Soliva v. Shand, Morahan &
Co., 176 W.Va. 430, 433, 345 S.E.2d 33, 36 (1986)); Syllabus Point 2, Robertson v. Fowler, 197
W.Va 116, 475 SE.2d 116 (1996). (“ Beforethe doctrine of reasonabl e expectationsisgpplicabletoan
insurance contract, there must be an ambiguity regarding the terms of that contract.”)

The“terms’ of aninsurance policy arethe mutua undertakings of the partiesto the agreemert,
whilethe“language’ of apolicy arethe specific words and grammar chosen to expressthoseterms. An

(continued...)
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8(...continued)
insurance policy isconstrued when thelanguage is ambiguous, and applied when thelanguageis not
ambiguous. Thedoctrine of reasonable expectations gpplieswhen theterms of theinsurance transaction
areambiguous-- namey, when the policyholder and insurance company disagree about who was going
todowhat. When theinsurance company makesbroad representationsof coverageto thepolicyholder,
and a the sametimein the un-reed fine print the coverageislimited, thereisan ambiguity in theterms of
the contract, regardiessof thedarity of the pecificfine-print exdudon language. If adisagreement exidts
astothetermsof the agresment, then the reasonable expectations of the policyholder should be enforced,
regardless of what a painstaking reading of the policy language might reveal.
Professor Keeton makes clear why language ambiguity isnot necessary to the operation of the
doctrine of reasonable expectations:
[1Tnsurersought not to bealowed to use qualificationsand exceptions
from coveragethat areincons stent with the reasonable expectationsof a
policyholder having an ordinary degreeof familiarity with thetype of
coverageinvolved. Thisought not to bedlowed eventhoughtheinsurer’s
formisvery explicit and unambiguous, because insurers know that
ordinarily policyholderswill notinfact reed their policies. ... Moreover,
the normal processesfor marketing most kinds of insurance do not
ordinarily placethe detaled palicy termsinthe hands of the policyholder
until the contract hasaready beenmade. . .. Thus, not only should a
policyholder’ sreasonable expectations be honored in theface of difficult
andtechnical language, but those expectationsshould prevail aswel when
thelanguage of an unusud provisonisdearly undersandable, unlessthe
insurer can show thet thepolicyhol der’ sfailureto reed such language was
unreasonable.
Moreover, the principle of resolving ambiguitiesagaing the draftamaniis
smply an inadequate explanation of the results of some cases. The
condugonisinescapablethat courtshave sometimesinvented ambiguity
where none existed, then resol ved theinvented ambiguity contrary to the
planly expressed terms of the contract document. To extend theprinciple
of resolving ambiguitiesagaing the draftsmanin thisfictiond way not only
causes confusion and uncertainty about the effective scope of judicia
regulaionof contract termshbut a so creastesanimpression of unprincpled
judicial prejudice against insurers.
83 Harv.L.Rev. at 968, 972.
Any reading of McMahon & Sons or Robertson v. Fowler as suggesting a requirement of
specificlanguage ambiguity beforethe reasonabl e expectations of apolicyholder may beenforcedis,
(continued...)
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When the actions of the insurance company and its agents (through their advertisements, brochures,
statements, applications, policies, conditional receipts, or whatever) give aconsumer areasonable
expectation that insurance coverage for an event has been purchased, then courts should enforce that
reasonabl e expectation, regardless of the policy language.

Courts should aso keep aert to the fact that the expectations of the

insured arein large measure created by the insurance industry itsdlf.

Through the use of lengthy, complex, and cumbersomely written

goplications, conditiond recapts, riders, and policies, to namejust afew,

theinsuranceindudry forcestheinsuranceconsumer torely upontheord

representations of theinsurance agent. Such representationsmay or may

not accuratdly reflect the contentsof thewritten document and therefore

theinsurer isoftenin apogtion to regp the bendfit of theinsured’ slack of

underganding of thetransaction. .. ... Courtsmust examinethedynamics

of the insurance transaction to ascertain what are the reasonable

expectations of the consumer.
Collister v. Nationwide Life Ins. Co., 479 Pa. 579, 594-95, 388 A.2d 1346, 1353-54 (1978)

Thus, inagtuationinwhich the public may ressonably expect coverage, an exduson must
be conspicuous, plainand dear. Ningty years ago one court recognized that insurance consumersdo not
read policiesand exclusons, and usualy could not understand their implicationsif they did. That court
suggested that asasolution, before apolicy exdusion would be enforced, the insurance company would
be required to bring the provision to the attention of theinsurance consumer. The court Stated, when
discussing whether to enforce an exclusion:

It isameatter dmaost of common knowledge that avery smdl percentage

of palicy holdersare actudly cognizant of the provisonsof ther policies
and many of them areignorant of thenames of the companiesisling the

§(...continued)
therefore, simply wrong.
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sddpolides Thepoalidesare prepared by the experts of the companies
they are highly technical intheir phraseology, they are complicated and
voluminous-- the one before us covering thirteen peges of the transoript -
and in their numerous conditions and stipulations furnishing what
sometimesmay be veritable trgpsfor the unwary. Theinsured usudly
confidesimplicitly intheagent securing theinsurance, anditisonly just
and equitablethat the company should berequired to cal specificdly to
the attention of the policy holder such provisions as the one before us.

Raulet v. Northwestern National Ins. Co. of Milwaukee, 157 Cal. 213, 230, 107 P. 292, 298
(1910).

When an exdusonisnat brought to the atention of apolicyholder, it would be unjust to
aoply the unknown provison to void the coverage which the policyholder fully and judtifigbly expectsto
be provided by the policy. Asanother California appeals court stated, nearly 30 years ago:

Itisnow firmly settled that insurance contracts are contracts of adhesion

between partiesnot equally situated. Consequently, theinsurer, asthe

dominant and expert party inthefidd, must not only draft such contracts

in unambiguous terms but must bring to the attention of theinsured all

provisonsand conditionswhich cregte exceptions or limitationsonthe

coverage.

Young v. Metropalitan Life Ins. Co., 272 Cal.App.2d 453, 460-61, 77 Cal.Rptr. 382, 387 (1969).
Another court suggested that “verba vacuity” could not “serve as dear and plain noticeto theinsured of
noncoverage.” Sevenv. Fiddlity and Casualty Co. of New York, 58 Cal.2d 862, 872, 27 Ca .Rptr.
172,178, 377 P.2d 284, 290 (1962). From these precedents, alater court gleaned agenerd principle
of public policy:

Inthecaseof sandardizedinsurancecontracts, exceptionsand limitations

on coveragethat theinsured could reasonably expect, must becdled to

hisattention, dearly and plainly, beforetheexdusonswill beinterpreted
to relieve the insurer of liability or performance.
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Logan v. John Hancock Mut. Life Ins. Co., 41 Cal.App.3d 988, 995, 116 Cal.Rptr. 528, 532
(1974).

Asthe mgority opinion states, an insurance carrier bears the burden of dispdllinga
policyholder’ sreasonableexpectations. Theinsurance company must provethat apolicyholder hasbeen
afirmatively gpprised of dl exdusonsinapalicy thet limit any “generd coverage’ that apolicyholder has
purchased and reasonably expectswill exist toindemnify againg aparticular loss. Wediscussad thisduty
of aninsurance carrier in National Mut. Ins. Co. v. McMahon & Sons, Inc., supra, wherewe stated
a SyllabusPoint 10 that “ Aninsurer wishing toavoid liability onapolicy purporting to give generd or
comprehensive coverage . . . must bring such [exclusionary] provisions to the attention of the insured.”

Thedoctrine of reasonable expectationsthuslimitsan insurance carrier’ suse of exdusons
in oneportion of apalicy to diminate abroad grant of coveragein another portion of the policy. In other
words, aninsurancecompany may not givewith thebig print and takeaway withthesmal print, whenthe
big print reesonably gavethe purchaser of the policy an expectation of coverage. Aninsurance company
hasan afirmative duty toinform an insurance consumer what they are purchasing; itisnot the duty of the
consumer to seek out exclusions, limitations and conditions which are not plainly revealed to him or he

If an insurance company wishesto avoid ligbility on aninsurance policy through the
operation of an exclusion or other policy condition, it must do soin clear and unequivoca language.

Furthermore, theinsurancecompany must cal such limiting conditionsto the attention of theinsured, and
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explaintheeffect of thecondition. Absent suchadisclosure, the policy coveragewill bedeemed to bethat

which could be expected by the ordinary lay person.’

C.
Conclusion

Many courts have, as part of the doctrine of reasonable expectations, placed aduty oninsurance
cariersto explicitly inform policyholders of the existence of exclusons. The courts of Colorado have
applied the following rule:

[A]ninsurer who wishesto avoid liability must do so in clear and

uneguivocd languageand must cal suchlimiting conditionstotheatention

of theinsured. Absent such disclosure, coverage will be deemed to be

that which could be expected by the ordinary lay person.
Tynan’sNissan, Inc. v. American Hardware Mut. Ins. Co., 917 P.2d 321, 324 (Colo.App. 1995).
See also, Petersv. Boulder Insurance Agency, Inc., 829 P.2d 429 (Colo.App. 1991); Leland v.
Travelers Indemnity Co., 712 P.2d 1060 (Colo.App. 1985).

Louisanahasavery smplerule: “Insurance policy exclusonsare not valid unlessclearly
communicated totheinsured.” Smsv. Insurance Unlimited of West Monroe, 669 So.2d 709, 711
(LaApp. 1996). “Noticeof any exclusonary provisonsisessential becausetheinsured will otherwise
assume the desired coverage exists.” Louisiana Maintenance Services, Inc. v. Certain
Underwriters at Lloyd's of London, 616 So.2d 1250, 1252 (1993).

Ideho hasdso dated itsrulein smpleterms. “Itisthe duty of theinsurer to inform theinsured of
what heisobtaining; itisnot the duty of theinsured to saek out exdusonsand limitations not reveded to
him.” Featherston v. Allstate Ins. Co., 125 Idaho 840, 843, 875 P.2d 937, 940 (1994).

See also, Barrettev. Casualty Co. of America, 79N.H. 59, 104 A. 126, 127 (1918)
(“[T]hecompany did absolutdy nothing to natify [policyholder] Dubray [of theexdusion] ... [W]henthe
company’sloca agent delivered the palicy, hegave Dubray to understand that it protected him fromdl
lidhility . .. 1t cannot be said thet Dubray wasin fault for relying on the agent’ srepresentation, or thet the
ordinary manin hisstuation would have read the policy to ascertain whether it evidenced the contract he
made with the company[.]”); General Motors Acceptance Corp. v. Martinez, 668 P.2d 498, 501
(Utah 1983) (“Utah appdllate courts have cons stently held that exclusionsfrom coverage under an
insurancepolicy, evenif dear, areineffective unlessthey are communicated to theinsured inwriting.”);
Moorev. Energy Mutual Ins. Co., 814 P.2d 1141, 1143 (Utah Ct. App. 1991) (“[E]xclusionsfrom
coverage must use‘ language which dearly and unmistakably communicatesto theinsured the specific
circumstances under which the expected coverage will not be provided.’”)
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On remand, the circuit court should consder whether Mary Mitchell had areasonable
expectation of uninsured motorist coverage. Additionally, thecircuit court should determinewhether
Anthem brought the“owned but not insured” exclusion to Mrs. Mitchell’ sattention, and told her the
premiums for the policy had been reduced along with her coverage.

| see nothing in the existing record to suggest that Anthem directed Mary Mitchell’s
atention totheexcusonthey assart iscontrolling in her insurance policy. “Thelaw expectsaninsurance
sdesmantotd| aninsurance consumer that an insurance product does not do what the consumer would
expect ittodo.” Kelyv. Painter, 202 W.Va. 344, 349, 504 S.E.2d 171, 176 (1998) (Starcher, J.,
concurring).

Mary Mitchd | bought $300,000 of insuranceto protect her againg uninsured motorigslike
Anthony Broadnax. Anthem should not be permitted to surpriseMary Mitchd | with an exduson of which
shewasnot avare and for which shedid not bargain. If Anthem never told her of theexdusion, and never
explaneditseffect, and never told her it cut her premiumsby afew dollarsto account for theexclusion,
then Anthem should not be dlowed, after-the-fact, to try to rely on the exduson to avoid itsresponghilities

under the policy.®

“Theonly evidence! canfindintherecord regarding Mary Mitchl’ sinteraction with aninsurance
agent conggsof the palicy and the gpplication. Thegpplication completed by Mary Mitchd| in 1992 Sates
that shewas, at that time, a74-year-old housawife seeking coverage on her 1981 Buick. Shepurchased
lighility coverage of $300,000 per person, per occurrence; $300,000in property damage coverage; and
$300,000 in bodily injury coverage per person, per occurrence, and for property damage caused by an
uninsured and underinsured motorist. She also bought towing and rental insurance.

Thegpplication showsthat Mary Mitchel had beeninsured through the sameinsurance agency for
21 years(snce May 1971) and that the agent recommended she be gpproved for the Anthem policy
because she was an “ excellent insurance client.”
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The result reached by the circuit court, in enforcing the exclusion, was patently unfair.

| therefore concur.
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