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SYLLABUSBY THE COURT



1. “West VirginiaCode 88 27-6A-3 and -4 (Supp. 1996), read in pari materia,
generdly provideacourt flexibility inexercdsng and retainingits;jurisdiction up to the maximum sentence
period, with consderation givento thecurrent menta Sateand dangerousnessof apersonfound not guilty
by reason of mentd iliness. If not sooner terminated by the court, itsjurisdiction automaticaly will expire
a theend of themaximum sentence period.” Syl. Pt. 2, Satev. Smith, 198 W.Va 702, 482 SE.2d 687

(1996).

2. Where adefendant isfound not guilty of acrimind chargeby virtue of the defense
of insanity, and subsequently isfound guilty of another crimina charge, the intervening conviction
condtitutesajudicia determination that thedefendant isno longer mentally ill, and nolonger adanger to sdif
or others, asthosetermsare used in West VirginiaCode 8§ 27-6A-4 (1999), and the defendant can be

sentenced accordingly.

Workman, Justice:



The defendant bel ow and Appdllant herein, Banner Catlett (hereinafter “ Appdlant”),
gppedsthefind order of the Circuit Court of Berkeley County, entered on July 14, 1998, wherein the
dreuit court determined that Appdlant should be placed with theWest VirginiaDepartment of Corrections
(hereinafter “ Department of Corrections’) in order to best protect the public, as opposed to William R.
Sharpe, Jr., Hospitd (hereinafter “ Sharpe’), where he hed previoudy been housed. Appellant wesindicted
for fird degreearsonin 1996. Hisarsontrid washdd in June 1997, and he wasfound nat guilty by reason
of insanity.* The court committed Appellant to Sharpe pursuant to West VirginiaCode§ 27-6A-3 (1999)°
and retained juridiction over himfor two to twenty years, the maximum sentencethen in effect for anarson
conviction. Inan unreated case, Appd lant wasdso indicted in February 1997, for first degree murder

and attempted escape from the public safety officer who arrested him for the murder. Thistrid washeld

‘Although theterminsanity isnot used in West VirginiaCode § 27-6A-1 (1999), which isthe code
section thet refersto whether adefendant isnot crimindly responsible by reason of mentd illness, mental
reterdation or addiction, it isthe phrase higoricaly usad to identify the defense st forth in thet code section.

“West Virginia Code § 27-6A-3 provides as follows:

(@ After theentry of ajudgment of not guilty by resson of mentd
illness, mentdl retardation or addiction, the.court of record shall determine
ontherecord the offenseof which the person otherwisewould have been
convicted, and themaximum sentence he could havereceived. Thecourt
shall commit such defendant to a mental health facility under the
jurisdiction of the department of hedth, withthe court retaining jurisdiction
over the defendant for the maximum sentence period.

(b) If the defendant isrdeased from an in-patient mental hedth
faality while under thejurisdiction of the court, the court may impose such
conditions as are necessary to protect the safety of the public.



inApril 1998, and Appdlant wasfound guilty onboth charges.® Appelant put forth aninsanity defense
inthistrid, but it wasrgected by thejury, who aso did not recommend mercy on thefirst degree murder
conviction. Appe lant wassentenced tolifeimprisonment, without the possibility of parole, onthemurder
convictionand oneto threeyearson the attempted escgpe conviction, such sentencesto run consecutively.
The separatetrids, i.e. thetrid onthe arson charge and thetrial on the murder and attempted escape
charges, were both in the Circuit Court of Berkeley County, but before two different judges. Judge
Steptoe presided over thearson trid and Judge Sanders presided over the murder and attempted escape

trial.

Subsequent to the murder conviction, the prosecutor moved the court which convicted
Appdlant on the arson charge to dismissits continuing jurisdiction over Appelant in order thet he could
be sent immediately to the sate penitentiary on the murder and attempted escape convictions. After an
evidentiary hearing onthismetter, thejudgewho presided over thearsontria determined that Appellant
uffersfrom an anti-sodd persondity and apossble psychoss, which was drug induced, or schizophrenia;
that Appdlant’ smentd ilinesswasnot in an acute sage; that Appellant had refused medication for that
mentd ilInessfor the saven monthsleading up to the hearing; that A ppd lant continued to be dangerous;, thet
Sharpewasnot asecurefadility and had no forensc unit; that the Department of Hedlth doesnot maintain
asecurementa hedth facility; and that the placement of Appellant withthe Department of Corrections

would best protect the public, however, the court did not release Appellant from its jurisdiction.

SAppellant has petitioned this Court to accept his petition for appeal of these convictions.
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Thedngleissueon apped beforethisCourt isthe propriety of thearsontria court’ sruling
discharging Appd lant from hiscommitment at Sharpeto begin sarving hismurder sentence é the Sate
penitentiary. Appdlant arguesthat thearcuit court erredwhen it released Appd lant to the Department of

Correctionsbecausethe circuit court had no authority to execute such ardease under West VirginiaCode



§ 2 7 - 6 A - 4 (19 9 9 ) . *

‘West VirginiaCode § 27-6A-4 wasamended in 1998. Atthetimeof thedispositionatissuein
this case, West Virginia Code § 27-6A-4 (Supp. 1996) provided as follows:

(&) No later than thirty days prior to the release of adefendant
because of the expiration of the court'sjurisdiction, if the defendant's
upavigng physdan bdievesthat the defendant'smentd illnessor mentd
retardation or addiction causes the defendant to be dangerousto sdf or
others thesupervisang physdan shdl natify the prosecuting atorney inthe
county of the court having jurisdiction of such opinion and the basis
therefor. Following thisnotification, the prosecuting attorney shdl filea
avil commitment gpplication againg the defendant, pursuant to artidefive
[§ 27-5-1 et seq.] of this chapter.

(b) The court may dischargeamentdly ill or addicted defendant
fromthe court's period of jurisdiction prior to the expiration of the period
specifiedin thissection only when the court findsthat the personisno
longer mentdly ill or addicted and that the personisnolonger adanger to
sdf or others. Thecourt may dischargeamentaly retarded defendant
fromthe court's period of jurisdiction prior to the expiration of the period
specifiedin thissection only when the court findsthat the personisno
longer adanger to salf or others. However, a defendant may not be
released from the jurisdiction of the court when the defendant's mental
ilinessisin remisson ldy asaresult of medication or hospitalization or
other mode of treetment if it can be determined within areasonable degree
of medica certainty that without continued thergpy or hospitaization or
other mode of trestment, the defendant'smentd illnesswill makehima
danger to self or others.

(©) Those personscommitted under the provisonsof thisarticle
may berdeasad or discharged from theinpatient mental hedthfadlity only
upon entry of an order from the court of record which committed the
defendant finding that the defendant will not beadanger to sdf or others
If so released, based upon the evidence introduced at the hearing.

(d) Thecourt shdl promptly conduct ahearing after receipt of the
physician's notification referred to in subsection (@) of thissection. The
derk shdl natify the prosscuting atorney andthevictim or next of kin of
the victim of the offensefor which the person was committed of the
hearing. Theburden shal beonthevictim or next of kintothevictimto
keep the court apprised of that person's current mailing address.

(continued...)



I. Factual and Procedural History

Appdlant wasindicted for first degree arson inthe February 1996 term of the Berkeley
County Grand Jury, for setting fireto hisgrandfather’ shouse on September 16, 1995. Whileawaitingtrid
onthearsonindictment, Appdlant wasrdeased from the South Centrd Regiond Jail in December 1996.
Appdlant then traveled back to Berkeley County, where hecommitted amurder and attempted to escape
fromthearresting officer.® Inthe February 1997 term of the Berkdley County Grand Jury, hewasindicted
for first degree murder and attempted escape from apublic sefety officid. OnMarch 14, 1997, Appdlant
wascommitted to Sharpefor evaluation and trestment, but then wastransferred to the Eastern Regiona

Jail on May 9, 1997, to await trial on the arson charge.

OnJdune4, 1997, aBerkdey County jury found Appe lant not guilty by reason of insanity
onthearson charge. Based ontheverdict of thejury, thetrid court, Judge Steptoe presiding, ordered
Appdlant to becommitted to asecurein-date menta hedlth facility for trestment, with the court retaining
jurisdiction over Appdlant for aperiod of twenty yearsin accordance with West VirginiaCode 8 27-6A-3.

Appellant was immediately sent to Sharpe and began receiving treatment for his mental illnesses.

*(...continued)

The 1998 amendment, effective June12, 1998, makesafew minor word changesin sub-sections
(@, (c) and (d). The 1998 amendment rewrote sub-section (b) to further explain the Stuation of whena
defendant’ smentd illnessisin remisson solely asaresult of medication or hospitalization or other mode
of treatment. See W.Va. Code § 27-6A-4(b) (1999).

*Therecord is unclear when and in what manner this murder occurred.
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Whilea Sharpe, Appdlant recaived trestment in theform of psychotropic medicationsand
psychiaricthergpy. Sharpedlowed himto participatein aprogram that awarded passesto fredy roam
the hogpita groundsfor pogtive responsesto trestment. After recaiving such apassin September 1997,
Appd lant escaped the hospita grounds and made hisway to Cdifornia, where his grandmother lives.
Fallowing hisgpprenendon by Cdiforniaauthorities, Appdlant wasextradited to Wes Virginiain October
1997. Uponreturnto West Virginia, Appellant was housed at the Eastern Regiond Jail, except when
temporarily trandferred dsawherefor menta evauation, whileawaiting trid on themurder and attempted

escape charges.

Appelant was deemed competent to stand trial on the murder and attempted escape
chargesand on April 30, 1998, aBerkeley County jury found Appellant guilty of first degree murder,
without arecommendation of mercy, and atempted escapefrom apublic ety officer. Although Appdlant
put forth an insanity defense, such defense wasrgjected by thejury. On May 22, 1998, thetrid court,
Judge Sanderspresding, sentenced Appd lant tolifein the tate penitentiary on the murder conviction and
to oneto three years on the conviction of attempting to escape from a public safety officer, with the
sentencesto run consecutively. Theorder of conviction and sentencingissued by the court presiding over
the murder trid was Slent regarding Appelant’ s previous disposition in the arson case. No chdlenge

whatsoever is made to this conviction in this appeal .

Because of the conflicting ordersregarding placement of Appellant, adisputearose

betweenthe Stateand A ppdlant’ sdefense counsd regarding the gppropriate placement of Appdlant. The
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State moved thearson trid court to discharge Appdlant from his commitment at Sharpe so that he could
begin hissentencein the sate penitentiary onthemurder and attempted escape convictions. On June9,
1998, thearsontrid court hed an evidentiary hearing ontheState’ smotion seeking Appdlant’ sdischarge
from Sharpe. The court heard testimony from two psychologists and a psychiatrist who had trested

Appellant at either Sharpe or the Eastern Regional Jail, as well as staff at the jalil.

Harold D. Saughter, apsychologist a the Eastern Regiond Jall, testified during the June
9, 1998, hearing that Appdlant suffersfrom an anti-socid persondity, aswdl as drug-induced psychoss
andthat Appellant had refused to take his prescribed medicationssnce November 1997. Dr. MartinL.
Boone, aneuropsychologist at Sharpe, testified that A ppellant hasbeen diagnosed as schizophrenicand
anti-socid. Hedsotedtified that Sharpeisnot asecurefacility that can handle personslikely to escape.
Dr. Scott Pollard, apsychiarigt at Sharpe, tedtified that A ppellant hasbeen diagnosed asschizophrenicand

that Sharpe does not maintain a secure facility.

Based on thetestimony and arguments offered at the hearing, thearson trid court granted
the State smotion and ordered that Appellant be sent to the Department of Corrections, after finding that
Appdlant suffersfrom an anti-socid persondity and apossble psychos's, which was drug induced, or
schizophrenia; that Appd lant’ smentd ilinesswasnot in an acute stage; that Appellant had refused
medicationfor that mentd illnessfor the seven monthsleading up to the hearing; that Appd lant continued
to be dangerous; that Sharpe was not a secure facility and had no forengc unit; that the Department of

Health does not maintain asecure menta hedlth facility; and that the placement of Appellant with the
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Department of Correctionswould best protect the public. The court further ordered thet it shal maintain
juridiction over Appdlant while heisin the date penitentiary and that Appellant shdl havethe benefit of
psychiatric serviceswhileentrusted to the Department of Corrections, however, thecourt did not release

Appellant from its jurisdiction.

I1. Standard of Review

Intheindant case, Appdlant is chdlenging the drcuit court’ s statutory authority to order
hisrdeaseto the Department of Corrections. “To the extent thisissue presents purely aquestion of law
and statutory interpretation, our review isplenary and denovo.” Satev. Smith, 198 W.Va 702, 707,
482 SE.2d 687,692 (1996). Inaddition, “[i]n reviewing chdlengesto thefindingsand concdlusonsof the
circuit court, we gpply atwo prong deferential standard of review. Wereview thefina order and the
ultimate digpogition under an abuse of neglect dandard, and we review the drcuit court’ sunderlying factud
findingsunder adearly erronecusstandard. Questionsof law are subject todenovo review.” Phillips
v. Fox, 193 W.Va. 657, 661, 458 S.E.2d 327, 331 (1995) (emphasis added): seealso Syl. Pt. 1,

Burnside v. Burnside, 194 W.Va. 263, 460 S.E.2d 264 (1995).

[11. Discussion
Theissuebeforethis Court islimited to the specific question of whether thetrid court
erred whenit placed Appdlant in the custody of the Department of Correctionsto be housed a thesate

penitentiary pursuant to West VirginiaCode 88 27-6A-3 and -4. Appdlant arguesthat thetria court hed
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no authority to remove him from Sharpe, and that such action violated West VirginiaCode 8§ 27-6A-4.
Frst, Appellant arguesthat when adefendant isfound not guilty by resson of insanity, West VirginiaCode
§ 27-6A-3 reguiresmandatory commitment of the defendant toamental hedth fadility under thejurisdiction
of the department of hedlth, “with the court retaining jurisdiction over the defendant for the maximum
sentenceperiod.” Id. Second, Appellant arguesthat pursuant to West VirginiaCode § 27-6A-4, a
defendant found not guilty by reason of insanity can only bereleased from the court’ sjurisdiction if that
court findsthat (1) the defendant isno longer adanger to himself or others, and (2) the defendant isno

longer mentally ill. Appellant argues that in this case, none of these prerequisites were met.

Conversdy, the State argues that the arson tria court was authorized by West Virginia
Code §§ 27-6A-3and -4 to discharge Appellant from Sharpe Hospital and placehimwith the Department
of Correctionfor the service of hissentence on the murder and attempted escape convictions. The State
contends that when these two code sections are read together, the court hasthe discretion to determine

the appropriate disposition for Appellant.

Attheoutset, we sympathizewith thedilemmacf thetrid courtsinthiscasein sorting out
the proper courseof action. Thelegd issue encountered in thiscasewas dlearly not contemplated by the
legidaturewhenit drafted West VirginiaCode 88 27-6A-3 and -4. Otherwise, specific language could
have been included in the satutewith regard to the rel aionshi p between an insanity commitment and a
subsequent vaid crimind conviction. Understandably, thearsontria court wasfaced with agtuationit

foundintolerable; that adefendant found not guilty be reason of insanity on an arson charge but convicted
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of murder and attempted escagpe (by ajury that determined his defense of insanity wasnot vdid) should

be allowed to be returned to a mental health facility from which he had already escaped.

This Court examined West Virginia Code 88 27-6A-3 and -4, and determined how they
interrelatein Satev. Smith, 198 W.Va 702, 482 S.E.2d 687. In Smith, theissue presented to this
Court waswhether dueprocessand equd protection guaranteeswereviolaed by dlowing thedircuit court
toretan jurisdiction over adefendant found nat guilty by reason of insanity for the maximum period of time
for which she could have been sentenced had she been convicted of the offense charged. Infinding that
such guarantees were not violated, we held in syllabus point two of Smith asfollows:

West Virginia Code 88 27-6A-3 and -4 (Supp. 1996), read in

pari materia, generdly provideacourt flexibility inexerasng andretaining

itsjurisdiction up to the maximum sentence period, with condderation

giventothecurrent menta state and dangerousnessof aperson found not

guilty by resson of mentd illness. If not sooner terminated by the court,

itsjurisdiction automatically will expire at the end of the maximum

sentence period.

198 W.Va. at 704, 482 S.E.2d a 689. Thus, both by statute and caselaw, atrial court has broad

discretion to determine the appropriate disposition of those found not guilty by reason of insanity.

West VirginiaCode § 27-6A-4(b) providesthat “[t]he court may dischargeamentdly ill
or addicted defendant from the court’ s period of jurisdiction prior to the expiration of the period Soecified
in this section only when the court findsthat the personisno longer mentdly ill or addicted and thet the
personisnolonger adanger to Hf or others” To discharge Appdlant from hisconfinement outright into

the public, would certainly requireafinding by thearsontrid court that Appelant wasno longer mentally
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il and nolonger adanger to sdf or others. SeeW.Va Code § 27-6A-4. However, West VirginiaCode
861-2-2(1997) providesthat “[m]urder of thefirst degree shall be punished by confinement inthe
penitentiary for life” Thus, wemust read thesetwo statutestogether in the context of the particular case

before us.

Inthemurder trid, the defense of insanity wasexplicitly raised and rgected by thejury
under proper instruction from the court. Thus, that subsequent conviction constituted ajudicial
determination that Appellant wasno longer mentdly ill. Asto the second criteriafor discharge from
jurisdiction by the court which presded over thefinding of not guilty by reason of insanity, involvinga
finding that the defendant isno longer adanger to sAf or others, that requirement dearly wasintended by
thelegidatureto bean additiona ssfeguard for the public before rd ease of adefendant fromdl confinement
or redriction. Althoughaperson may have somedegreeof mentd illness and even beadanger to himsdlf
or othersasaresult, therequirement that one not be adanger to s or athersin the context of theinsanity
statute clearly isameasure that isintended at least in part to protect the public® when the question of
releasefrom all confinement isunder consideration. 1t doesnot congtitute abar to adefendant being

sentenced to a penal facility after avalid criminal conviction.

®Such ressoning is supported by West Virginia Code § 27-6A-3(b), which providesthat “[i]f the
defendant isreleased from anin-patient mental hedlth fadility whileunder thejurisdiction of the court, the
court may impose such conditions as are necessary to protect the safety of the public.”
(Emphasis added.)
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In Peoplev. Webb, 580 N.W.2d 884 (Mich. 1998), the Supreme Court of Michigan
faced asomewhat and ogous sentencing dilemma. In that case, the defendant was found not guilty by
reason of insanity inthemurder of hisfather, and, guilty but mentally ill, of second-degreemurder inthe
shooting death of hisfather’ sfriendinthe sametrid. Thedreuit court sent the defendant to the Department
of Corrections. The defendant appeded, arguing that he should have been sent first to the Center for
Forensic Psychiatry, rather than being sent directly to prison, because Michigan statute, M.C.L.
§330.2050(2); M.SA. § 14.800 (1050), providesthat “[t]he court shall immediately commit any person
who isacquitted of acriminal charge by reason of insanity to the custody of the center for forensic
psychiary.” Webb, 590 N.W.2d at 891. The Supreme Court of Michigan rgjected thisargument because
another Michigan gatute, M.C.L.. 8§ 768.36(3); M.S.A. 28.1059 (3) dlowsadefendant found guilty but
mentaly ill to becommitted to the custody of the Department of Correctionsand dlowstreatment to be
provided by ether the Department of Correctionsor the Department of Hedlth. Webb, 580 N.W.2d at

892.

AlthoughWest Virginiadoesnot have any satutory schemesmilar tothe Michigan datute
whichwould giveacourt discretion to sentence adefendant found not guilty by reason of insanity tothe
Department of Corrections’, wefind the reasoning employed in Webb to beingtructive. Whenreviewing

thefirg statute, which requires adefendant found guilty, but mentdly ill, to be sent immediatdy to the

West VirginiaCode § 27-6A-3(a) spedificaly providesthat after adefendant isfound not guilty
by reason of insanity, “[t]he court shall commit such defendant to amental health facility under the
jurisdiction of the department of health. . . .”
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Center for Forengc Psychiary, the Michigan Supreme Court found thet the datuteis” dearly desgned to
edtablish aprocedure by which it can be determined whether the person can safely reenter society” and
that areading of thefull text of that Satute “leavesno doult thet it isameasureto promote public sefety.”
Id. a 891. Thus, while crimind defendants enjoy certain fundamentd rights by satute wherethey are
determined not to becrimindly responsibleby reason of mentd illnessor insanity, asgnificant component

of such statutesis aimed at protection of the public from potential harm at the hands of such individual

Thus, whereadefendant isfound not guilty of acrimind charge by virtue of the defense of
Insanity, and subsequently isfound guilty of another crimind charge, theintervening conviction conditutes
ajudicd determination that thedefendant isno longer mentdly ill, and nolonger adanger to sdf or athers,
asthosetermsareused inWest VirginiaCode § 27-6A-4 (1999), and the defendant can be sentenced
accordingly.® Therefore, weremandwith directionsthat thetria court enter afina order consistent with

our holding.

Fndly, Appdlant contendsthat the court should have ordered apsychiatricevduaionto
ad it in determining his gppropriate digpostion. West VirginiaCode 8 27-5-9(¢)(2) (1999) requiresthat
al patientscommitted toamentd hedth facility must have* [clareful and periodic psychiatricreevauation

no lessfrequently than onceevery threemonths” Therecord inthiscaseindicatesthat Appdlant had not

8,ch crimind sentence, however, does not preclude the court wherein the defendant was found
not guilty by reason of insanity from retaining jurisdiction over the defendant pursuant to West Virginia
Code § 27-6A-3 a theexpiration of the criminal sentence upon proper hearing and determination on
whether the criteriafor release of jurisdiction under West Virginia Code 8§ 27-6A-4 are present.

13



had apsychiatric reava uation within thethree months preceding the hearing beforethearson tria court.
Appdlant arguesthat West VirginiaCode 8§ 27-6A-4impliatly requiresthat such aneva uation must have
occurred beforeadefendant isreleased. A careful reading of the statute showsthat no such requirement
in specifically enumerated. Although West VirginiaCode 8 27-5-9(c)(2) clearly requires such an
evauation every three months, thereisno indication that such an evaluation isacondition of release

pursuant to West Virginia Code § 27-6A-4.

V. Conclusion
Basad upon the foregoing reasons, we hold that the circuit court did not err inreleasing
Appd lant to the Department of Correctionsin order that he may serve the sentence for hismurder and
attempted escgpe convictions. Accordingly, thefind order of the Circuit Court of Berkeley County is

hereby affirmed, however, the case is remanded with directions.

Affirmed; remanded with directions.
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