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The Opinion of the Court was delivered PER CURIAM. 

JUSTICE McCUSKEY dissents and reserves the right to file a dissenting 

Opinion. 

JUSTICE MAYNARD dissents and reserves the right to file a dissenting Opinion. 

JUSTICE McGRAW did not participate in the decision of this case. 



 SYLLABUS BY THE COURT 

 

 

1. AAn  ordinance  which imposes a municipal service fee 

pursuant  to W. Va. Code, 8-13-13 [1971] upon the owners of buildings at 

an annual rate plus a percentage based upon the square footage of space 

contained in each structure on the lot for the sole purpose of defraying 

the cost of fire and flood protection services is a user fee rather than 

a tax and therefore, is not in violation of the Tax Limitation Amendment 

found in W. Va. Const. Art. X, ' 1.@  Syllabus Point 6, City of Huntington 

v. Bacon, 196 W.Va. 457, 473 S.E.2d 743 (1996). 

2. APursuant to W. Va. Code, 18-5-9 [1933], a county board 

of education is authorized to pay a municipal service fee imposed by a 

municipality for fire and flood protection services pursuant to W.Va. Code, 

8-13-13 [1971] in order to protect the health of its pupils and in order 

to keep its school grounds and buildings in good order.@  Syllabus Point 

8, City of Huntington v. Bacon, 196 W.Va. 457, 473 S.E.2d 743 (1996). 
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Per Curiam: 

 

The three cases before us were consolidated for argument and 

opinion.  In the first case, Grandeotto, Inc., Kathy A. Folio, Mid-City 

Land Co., Bernard J. Folio, d/b/a Highrise Associates, Kathryn V. Folio, 

and Joseph A. Folio (the Grandeottos) appeal the July 24, 1997 order of 

the Circuit Court of Harrison County, West Virginia, which granted summary 

judgment to the City of Clarksburg and ordered the Grandeottos to pay the 

fire service protection fee.  In the second case, Bernard W. Schmitt, Bishop 

of the Roman Catholic Diocese of Wheeling-Charleston (the Bishop or Diocese), 

appeals the June 12, 1998 order of the Circuit Court of Cabell County, West 

Virginia, which granted summary judgment to the City of Huntington and 

ordered the Diocese to pay the municipal service fee.  In the third case, 

Wheeling College, Inc. (now Wheeling Jesuit University)  and Bishop Schmitt 

(the University and the Diocese) as well as the Ohio County Board of Education 

(Board) appeal the August 19, 1998 order of the Circuit Court of Ohio County, 

West Virginia, which granted partial summary judgment to the City of Wheeling 

in that the court found the University, Diocese, and Board must pay the 
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fire service fee.  Other issues were reserved for further consideration.1 

 That order was determined by the court to be a final, appealable order 

by order entered August 28, 1998. 

 

 I. 

 

 
1
The court reserved three issues for further consideration and action: 

the amounts owed by the University, the Diocese, and the Board; whether 

a binding settlement existed between the City, the University and Diocese; 

and whether delinquent fire service fees were owed by the Board prior to 

this Court=s decision in City of Huntington v. Bacon, 196 W.Va. 457, 473 
S.E.2d 743 (1996). 
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The first case involves individual landowners who own property 

within the City of Clarksburg.  The City enacted and amended ordinances 

imposing fire protection and waste collection service fees under the 

authority of W.Va. Code ' 8-13-13 (1971).2
  This Code section grants local 

governments authority to enact ordinances for the imposition of reasonable 

fees upon the users of municipal services to defray certain municipal 

operating costs, in this case, the costs of fire protection.  Ordinance 

' 957.11 specifies that  a flat fee is charged for fire protection services 

to owners of residential property; owners of nonresidential unit structures 

 
2W.Va. Code ' 8-13-13 (1971) states in relevant part: 

 

Notwithstanding any charter provisions to the contrary, every 

municipality which furnishes any essential or special municipal service, 

including, but not limited to, police and fire protection, parking facilities 

on the streets or otherwise, parks and recreational facilities, street 

cleaning, street lighting, street maintenance and improvement, sewerage 

and sewage disposal, and the collection and disposal of garbage, refuse, 

waste, ashes, trash and any other similar matter, shall have plenary power 

and authority to provide by ordinance for the installation, continuance, 

maintenance or improvement of such service, to make reasonable regulations 

with respect thereto, and to impose by ordinance upon the users of such 

service reasonable rates, fees and charges to be collected in the manner 

specified in the ordinance: Provided, That any sewerage and sewage disposal 

service and any service incident to the collection and disposal of garbage, 

refuse, waste, ashes, trash and any other similar matter shall be subject 

to the provisions of chapter twenty-four [' 24-1-1 et seq.], of this code. 
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and multiple-family residential structures  are assessed according to 

square footage; nonresidential tenants must pay fifty percent of the amount 

per square foot that nonresidential owners must pay.  The fee generates 

approximately $750,000 in revenue per year, which is used to defray the 

costs of operating the Clarksburg Fire Department.  The fee comprises 

approximately forty-two percent of the fire department=s budget of 

$1,809,000.   

 

The individual landowners refused to pay the fire protection 

fees assessed against their various properties.  The City of Clarksburg 

filed actions in circuit court in an effort to collect the unpaid fire service 

fees.  The actions were consolidated by the court.  After extensive 

discovery, the parties made a series of dispositive motions, which were 

converted by the court to Rule 56 motions for summary judgment.   On July 

24, 1997, the court granted the City=s motion for summary judgment and denied 

the landowners= motion for summary judgment.  The court determined the amount 

owed by each landowner and ordered that the fees be paid.  It is from this 

order that the landowners appeal. 
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 II. 

 

In the second case, the City of Huntington brought an action 

against the Diocese to collect unpaid municipal service fees on two buildings 

located within the City.  The purpose of the fee is to defray the costs 

of providing fire and flood protection.  Pursuant to W.Va. Code ' 8-13-13, 

the City of Huntington enacted Ordinance ' 773.03 and began charging a 

municipal service fee in July 1990.  The fee is assessed as a flat fee on 

each lot with an additional amount assessed for each square foot of floor 

space in each building erected on each lot.  The fee generates approximately 

$4,200,000 in revenue per year, while the cost of providing fire and flood 

protection is approximately $6,900,000 per year.  Therefore, the City must 

pay an additional amount of approximately $2,700,000 annually to cover the 

cost of these services.   

 

In conformity with the Fourth Circuit=s decision in United States 

v. City of Huntington, W.Va., 999 F.2d 71 (4th Cir. 1993), cert. denied, 
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510 U.S. 1109, 114 S.Ct 1048, 127 L.Ed.2d 371 (1994),3 the City does not 

collect the service fee from the federal government.  Nor does the City 

bill itself for the service fee.   

 
3United States v. City of Huntington, W.Va., 999 F.2d 71 (4th Cir. 

1993), cert. denied, 510 U.S. 1109, 114 S.Ct. 1048, 127 L.Ed.2d 371 (1994), 
holds that the City is barred by the Supremacy Clause of the U.S. Constitution 

from collecting the service fee from the federal government. 

The City attempted to collect unpaid fees from the Bishop or 

Diocese for the two schools located in the City by filing an action in circuit 

court in 1997.  Both parties moved for summary judgment.  On July 21, 1997, 

the court granted the Bishop partial summary judgment, stating that the 

April 1992 through June 1994 fee actually constituted a tax which could 

not be levied against the Bishop.  The same order granted partial summary 

judgment to the City, stating that Athe municipal service fee for the period 

of July 1, 1994 through April 24, 1997 constitutes a fee, not a tax, and 

can be levied against the Defendant.@  By order entered June 4, 1998, the 

court found the Diocese was liable to the City for payment of the service 

fee.  The exact amount owed was determined by order of court entered on 

June 12, 1998.  It is from this order the Diocese appeals. 
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 III. 

 

The third appeal involves two cases which were consolidated by 

the circuit court.  Pursuant to W.Va. Code ' 8-13-13 (1971), the City of 

Wheeling enacted Ordinance ' 793.03, the purpose of which is to defray the 

costs of providing fire protection services to the City of Wheeling.  Owners 

of residential unit structures are assessed a flat annual fee; owners of 

nonresidential unit structures are assessed a rate based on the square 

footage of the building; tenants of nonresidential and residential unit 

structures are assessed a flat fee; owners or lessees of vehicles are assessed 

a flat fee per vehicle.  The ordinance exempts no one from paying the fire 

service fee; however, the City does not issue bills to itself for buildings 

and vehicles titled in the name of the City.    

 

The University and Diocese filed an action against the City 

seeking a declaration that the fire service fee is actually a tax from which 

they are exempt pursuant to W.Va. Code ' 11-3-9 (1998).4  The City instituted 

 
4
W.Va. Code ' 11-3-9 (1998) states in pertinent part: 
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a collection action against the Board.  The Board posited essentially the 

same defenses to the fire service fee that the University and Diocese raised 

in their action.  The court, therefore, consolidated the two actions.  

Following discovery, the parties filed cross-motions for summary judgment. 

 The circuit court entered an order on August 19,1998 finding that Athe 

Defendants are authorized to pay the fire service fee imposed by the City 

of Wheeling[.]@  Having reserved certain issues for later consideration, 

the court entered an order on August 28, 1998, finding that the prior order 

of the court Aconstitutes a final, appealable Order.@  It is from this order 

the University, Diocese, and Board appeal. 

 

 

(a) All property, real and personal, described in this subsection, 

and to the extent herein limited, is exempt from taxation: 

 

(1) Property belonging to the United States, other than property 

permitted by the United States to be taxed under state law; 

 

(5) Property used exclusively for divine worship;  

 

(9) Property belonging to, or held in trust for, colleges, 

seminaries, academies and free schools, if used for educational, literary 

or scientific purposes, including books, apparatus, annuities and 

furniture[.] 

 

 



 
 9 

 

 IV. 

 

On appeal, the various appellants offer various assignments of 

error.  The Grandeottos argue the Clarksburg fee is a tax which violates 

the Tax Limitation Amendment,
5
 due process, and equal protection.  The 

Diocese, University, and the Board argue they do not have to pay because 

the federal government is immune pursuant to United States v. City of 

Huntington, W.Va., supra, and W.Va. Code ' 11-3-9 (1998)6 exempts them from 

taxation along with the federal government.  All parties request that we 

revisit our prior decision, City of Huntington v. Bacon, 196 W.Va. 457, 

473 S.E.2d 743 (1996).  The question we must answer is whether the circuit 

courts erred in determining the appellants must pay the municipal and fire 

service fees which were assessed against them.   

 

 
5
W.Va. Const. art. X, ' 1. 

6See supra note 4. 
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In Bacon, the City of Huntington filed suit against the Bacons, 

who were owners of buildings located in the City.  The Bacons refused to 

pay the municipal service fee.  They maintained the fee was a tax which 

violated the Tax Limitation Amendment.  The circuit court disagreed and 

concluded the fee was a user fee which was properly imposed pursuant to 

W.Va. Code ' 8-13-13.  This Court affirmed the circuit court.   

 

The City also brought a declaratory judgment action against the 

Cabell County Board of Education, seeking to determine whether the fee could 

be recovered from the Board in light of United States v. City of Huntington, 

W.Va., supra.  The question was certified to this Court, where it was 

determined that county boards of education are authorized to pay municipal 

service fees. 

 

We note that the federal case, United States v. City of 

Huntington, W.Va., supra, was written prior to this Court=s Bacon decision. 

 The Bacon Court determined that municipal service fees are indeed fees 

and not taxes.  The Bacons and the Board of Education were found to be subject 
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to the fee even though the federal government was not obligated to pay 

pursuant to the Supremacy Clause, Article VI, Clause 2 of the 

U.S.Constitution.  By way of explanation, this Court stated:   

[W]here a federal entity is involved, the federal courts 

may determine whether a particular funding mechanism 

employed by a state or its political subdivision is, in 

fact, a tax[.] 

 

  It follows, therefore, that a state is not bound by 

a federal court=s characterization of a state tax or fee 

when a federal right is not involved.  After all, as we 

have previously stated, states are free to determine their 

own fiscal policy as long as the fiscal policy does not 

violate the Constitution of the United States (citation 

omitted). 

 

Bacon at 464-65, 473 S.E.2d at 750-51.  The Fourth Circuit=s holding did 

not apply to the Bacons or the Board of Education.  The same is true for 

the appellants in the case sub judice.   

 

We reiterate this Court=s previous holding which states: 

An ordinance which imposes a municipal service fee 

pursuant to W. Va.Code, 8-13-13 [1971] upon the owners 
of buildings at an annual rate plus a percentage based 

upon the square footage of space contained in each 

structure on the lot for the sole purpose of defraying 

the cost of fire and flood protection services is a user 

fee rather than a tax and therefore, is not in violation 
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of the Tax Limitation Amendment found in W. Va. Const. 
Art. X, ' 1. 

 

Syllabus Point 6, Bacon, supra.  

 

 

 

We also reiterate that: 

 

Pursuant to W. Va.Code, 18-5-9 [1933], a county board 
of education is authorized to pay a municipal service fee 

imposed by a municipality for fire and flood protection 

services pursuant to W.Va.Code, 8-13-13 [1971] in order 
to protect the health of its pupils and in order to keep 

its school grounds and buildings in good order. 

 

Syllabus Point 8, Bacon, supra. 
 

 

The circuit courts did not err in granting summary judgment in 

favor of the Cities of Clarksburg, Huntington, and Wheeling.  Accordingly, 

we affirm the respective judgments of the Circuit Court of Harrison County, 

the Circuit Court of Cabell County, and the Circuit Court of Ohio County. 

     

Affirmed. 

 


