IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

January 1998 Term

No. 25002

WEST VIRGINIA DEPARTMENT OF
HEALTH AND HUMAN RESOURCES, ex rel.,
ANGELA McCLURE, Social Service Worker,
Petitioner below, Appellee,

V.

DANIEL B., GWENDOLYN B.
(now Gwendolyn B. Adkins),
Respondents below, Appellees,

ERICA B. and SHANTELLE B.,
Appellants.

Appeal from the Circuit Court of Cabell County
Hon. L. D. Egnor, Jr. Judge
Case No. 97-JA-31

REVERSED AND REMANDED

Submitted: June 2, 1998
Filed: July 15, 1998

Lisa F. White, Esq. Barbara L. Baxter, Esq.
Huntington, West Virginia Assistant Attorney General
Attorney for Appellants Charleston,
West Virginia Attorney for
Appellee

Gary Wayne Frasher, Esq.
Huntington, West Virginia
Attorney for Appellee Daniel B.



The Opinion of the Court was delivered PER CURIAM.

JUSTICE WORKMAN concurs and reserves the right to file a concurring opinion.



SYLLABUS BY THE COURT

1. “Although conclusions of law reached by a circuit court are subject
to de novo review, when an action, such as an abuse and neglect case, is tried upon the
facts without a jury, the circuit court shall make a determination based upon the evidence
and shall make findings of fact and conclusions of law as to whether such child is abused
or neglected. These findings shall not be set aside by a reviewing court unless clearly
erroneous. A finding is clearly erroneous when, although there is evidence to support
the finding, the reviewing court on the entire evidence is left with the definite and firm
conviction that a mistake has been committed. However, a reviewing court may not
overturn a finding simply because it would have decided the case differently, and it must
affirm a finding if the circuit court’s account of the evidence is plausible in light of the
record viewed in its entirety.” Syllabus Point 1, In the Interest of: Tiffany Marie S., 196
W.Va. 223, 470 S.E.2d 177 (1996).

2. “Although parents have substantial rights that must be protected, the
primary goal in cases involving abuse and neglect, as in all family law matters, must be
the health and welfare of the children.” Syllabus Point 3, In re Katie S., 198 W.Va. 79,

479 S.E.2d 589 (1996).



Per Curiam:!

This is an appeal filed on behalf of Erica and Shantelle B.? by Lisa White
who was appointed as guardian ad litem (“GAL”) for Erica and Shantelle. The GAL
contends that the Circuit Court of Cabell County erred in the court’s denial of a motion to
terminate the improvement period of Daniel B., father of Erica and Shantelle B., after he
failed to fulfill the requirements of a post-adjudicatory improvement period.  The
Department of Health and Human Services (“DHHR”) filed a brief as an appellee
supporting the appellant’s position. After a review of the entire record we agree with the
GAL and the DHHR and reverse the December 31, 1997 order of the circuit court and

remand this matter for further proceedings.

We point out that a per curiam opinion is not legal precedent. See Lieving v.
Hadley, 188 W.Va. 197, 201 n.4, 423 S.E.2d 600, 604 n.4 (1992).

2We follow our traditional practice in cases involving sensitive facts and use
initials to identify the parties rather than their full names. See In re Jeffrey R.L., 190
W.Va. 24 n.1, 435 S.E.2d 162 n.1 (1993).



On May 7, 1997, a petition was filed by the DHHR seeking the termination
of the parental rights of Daniel B. and Gwendolyn B., the divorced parents of Erica and
Shantelle B. The petition alleged that the children had been abandoned by their parents
to foster care. DHHR sought to terminate their parental rights so that the children could
be placed in a permanent situation.®

At hearings on July 7 and 9, 1997, the Circuit Court of Cabell County
found that the father, Daniel B., had neglected his children by failing to pursue court
action to regain custody of the children. The circuit court further found that the mother
of the children had both neglected and abused the children.

The father, Daniel B., immediately following the July 9, 1997 ruling, filed a
motion for a post-adjudication 6-month improvement period. On September 4, 1997, the
circuit court granted Daniel B.’s motion for the improvement period and further provided
for a review hearing on December 1, 1997.# During the improvement period, Daniel B.
was directed by the court to find acceptable housing, receive treatment for substance
abuse, attend counseling and parenting classes, remain drug and alcohol free and to

submit to random drug screens.®

3The record reflects that the children had been placed in foster care for a period of
6 years during the hostile divorce which occurred between Daniel and Gwendolyn B.

*0On September 8, 1997 the circuit court by separate order terminated the rights of
Gwendolyn B., and as this order was not appealed, it is final.

This program was the family case plan established for Daniel B. by DHHR.



At the review hearing on December 1, 1997, the DHHR and the GAL asked
the court to set the matter for an evidentiary hearing in anticipation of filing a motion to
terminate the father’s improvement period for noncompliance. On December 9, 1997 an
evidentiary hearing was conducted, and evidence was submitted to the circuit court
demonstrating that Daniel B. had failed to adhere to the family case plan (terms of the
improvement period). Testimony was elicited indicating that Daniel B. had failed to find
adequate housing, had submitted three atypical urine samples, and had ceased attending
counseling. Under oath, Daniel B. admitted to drinking alcohol to the point of
intoxication and to using illegal drugs during the improvement period.

Following the testimony, and after all the evidence had been submitted, the
circuit court denied the DHHR and GAL’s motions to terminate the improvement period.
This appeal followed.

.

The standard of review in abuse and neglect proceedings was set forth in
In the Interest of : Tiffany Marie S., 196 W.Va. 223, 470 S.E.2d 177 (1996), in which
we said:

Although conclusions of law reached by a circuit court are

subject to de novo review, when an action, such as an abuse

and neglect case, is tried upon the facts without a jury, the

circuit court shall make a determination based upon the

evidence and shall make findings of fact and conclusions of

law as to whether such child is abused or neglected. These

findings shall not be set aside by a reviewing court unless

clearly erroneous. A finding is clearly erroneous when,
although there is evidence to support the finding, the



reviewing court on the entire evidence is left with the definite

and firm conviction that a mistake has been committed.

However, a reviewing court may not overturn a finding

simply because it would have decided the case differently,

and it must affirm a finding if the circuit court’s account of

the evidence is plausible in light of the record viewed in its

entirety.

Syllabus Point 1, In the Interest of: Tiffany Marie S., supra.

Of primary concern to this Court is the protection of children. “Although
parents have substantial rights that must be protected, the primary goal in cases involving
abuse and neglect, as in all family law matters, must be the health and welfare of the
children.” Syllabus Point 1, In re Katie S., 198 W.Va. 79, 479 S.E.2d 589 (1996).

In this matter, the father had an extensive history of alcohol and drug abuse.

There were indications that there was physical abuse and even accusations of sexual
abuse. “[C]ourts are not required to exhaust every speculative possibility of parental
improvement before terminating parental rights where it appears that the welfare of the
child will be seriously threatened . . .”. Syllabus Point 1, in part, Interest of Darla B.,
175 W.Va. 137, 331 S.E.2d 868 (1985).

With the history of this case and the lack of cooperation exhibited by

Daniel B. during the course of his improvement period, the DHHR and the GAL acted

correctly under W.Va. Code, 49-6-12(f) [1996]° in asking the circuit court to terminate

®W.Va. Code, 49-6-12(f) [1996] provides:
When any respondent is granted an improvement period
pursuant to the provisions of this article, the department shall
monitor the progress of such person in the improvement

4



the father’s improvement period. This statutory requirement is to be strictly construed
by the trial court. Furthermore, the action of the GAL was consistent with the standards
established by this Court in In re Jeffrey R.L., 190 W.Va. 24, 435 S.E.2d 162 (1993) for
GALs in infant representation in abuse and neglect proceedings.

Although the order of the circuit court failed to make proper findings of
facts, based on the record before us, we hold that the circuit court’s conclusion in denying
the motions to terminate the improvement period was clearly erroneous.

.

Therefore, the order of the Circuit Court of Cabell County dated December
31, 1997, denying the petition to terminate the improvement period is reversed, and this
matter is remanded to the circuit court for an evidentiary hearing on termination of
parental rights.

Reversed and remanded.

period. When the respondent fails to participate in any
service mandated by the improvement period, the state
department shall initiate action to inform the court of that
failure.  When the department demonstrates that the
respondent has failed to participate in any provision of the
improvement period, the court shall forthwith terminate the
improvement period.



