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The Opinion of the Court was delivered PER CURIAM. 

JUSTICE STARCHER concurs and reserves the right to file a concurring Opinion. 



 SYLLABUS BY THE COURT 

 

 

1. A>AWhere provisions in an insurance policy are plain and 

unambiguous and where such provisions are not contrary to a statute, 

regulation, or public policy, the provisions will be applied and not 

construed.=@ Syl., Farmers= & Merchants= Bank v. Balboa Insurance Co., [171] 

W.Va. [390], 299 S.E.2d 1 (1982), quoting syl., Tynes v. Supreme Life 

Insurance Co., 158 W.Va. 188, 209 S.E.2d 567 (1974).@  Syllabus Point 2, 

Shamblin v. Nationwide Mutual Ins. Co., 175 W.Va. 337, 332 S.E.2d 639 (1985). 

2. A>Where the provisions of an insurance policy contract are 

clear and unambiguous they are not subject to judicial construction or 

interpretation, but full effect will be given to the plain meaning intended.= 

 Syl. pt. 1, Christopher v. United States Life Ins., 145 W.Va. 707, 116 

S.E.2d 864 (1960).@  Syllabus Point 3, Soliva v. Shand, Morahan & Co., Inc., 

176 W.Va. 430, 345 S.E.2d 33 (1986). 

3. AAn insurance policy should never be interpreted so as to 

create an absurd result, but instead should receive a reasonable 

interpretation, consistent with the intent of the parties.@  Syllabus Point 

2, D=Annunzio v. Security-Connecticut Life Ins. Co., 186 W.Va. 39, 410 S.E.2d 

275 (1991). 
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Per Curiam:1 

 

The appellant, Aetna Casualty and Surety Co. (Aetna), appeals 

the June 7, 1996 order of the Circuit Court of Berkeley County, West Virginia. 

 The circuit court denied Aetna=s motion  for summary judgment and granted 

summary judgment to  Night Rock, Inc., a restaurant and bar, doing business 

as Gatsby=s.  Aetna appeals, urging this Court to interpret and enforce the 

liquor liability exclusion as it is written in Gatsby=s standard commercial 

general liability insurance policy.  We believe the policy exclusion is 

clear and unambiguous as it is written; therefore, we reverse the judgment 

of the lower court. 

 

 FACTS 

 

 
1We point out that a per curiam opinion is not legal precedent.  See 

Lieving v. Hadley, 188 W.Va. 197, 201 n.4, 423 S.E.2d 600, 604 n.4 (1992). 

At 5:05 a.m. on September 21, 1992, Larry Painter crossed the 

center line of the highway while traveling north on U.S. Route 11 and struck 

Gladstone Kelly=s vehicle.  Kelly was injured in the automobile accident. 
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 Painter had been a patron of Night Rock, Inc.=s bar, Gatsby=s, which is 

located in Martinsburg, West Virginia.  Painter testified in his deposition 

that he generally did not drink and that drinking three to four beers made 

him drunk.  Earlier in the evening, Painter bought a case of beer at a 

convenience store; he opened one can on his way to Gatsby=s.  While at 

Gatsby=s, he drank four to six Budweisers.  As he was leaving Gatsby=s, he 

consumed two glasses of alcohol with a group of men who were drinking in 

the parking lot.  He testified that he blacked out as he was leaving the 

parking lot and remembers nothing until he awoke in the hospital four days 

later.   

 

Kelly filed the underlying action alleging, inter alia, that 

Gatsby=s was negligent in serving alcoholic beverages to a visibly 

intoxicated person and in allowing individuals to congregate in the parking 

lot and consume alcohol.  

 

At the time of the accident, Gatsby=s was insured by Aetna under 

a standard commercial general liability policy of insurance.  Under the 
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terms of the policy, Aetna agreed to pay damages on behalf of the insured 

because of Abodily injury@ caused by an Aoccurrence@ and to defend the insured 

in any Asuit@ seeking damages to which the insurance applied.  However, the 

policy contained a standard liquor liability exclusion, which states: 

This insurance does not apply to: 

(c) Abodily injury@ or Aproperty damage@ for which 

any insured may be held liable by reason of:   

 

(1) causing or contributing to the 

intoxication of any person; 

 

(2)  the furnishing of alcoholic beverages to 

a person under the legal drinking age or under 

the influence of alcohol; or 

 

(3) any statute, ordinance or regulation 

relating to the sale, gift, distribution or 

use of alcoholic beverages. 

 

This exclusion applies only if you are in the business 

of manufacturing, distributing, selling, serving, 

or furnishing alcoholic beverages. 

 

 

 Aetna received notice of Kelly=s personal injury action, but 

based upon the exclusion, Aetna denied a defense and indemnification to 

Gatsby=s.  Specifically, Aetna denied coverage because Kelly alleged 
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Gatsby=s conduct Acontributed to@ Painter=s intoxication and Painter was 

furnished alcohol while Aunder the influence@ of alcohol.  Gatsby=s 

subsequently joined Aetna in the underlying action on a claim for declaratory 

relief.  Gatsby=s sought a determination regarding whether the commercial 

general liability policy issued by Aetna to Gatsby=s afforded coverage for 

Kelly=s claims. 

 

Aetna filed a motion for summary judgment, arguing the general 

liability policy did not provide coverage under the circumstances of this 

situation.  Aetna reasoned that coverage was foreclosed based upon the 

standard liquor liability exclusion and the claims which were brought against 

Gatsby=s that related directly to the sale or service of alcohol.  As a result 

of these claims, liability was predicated upon Gatsby=s causing or 

contributing to the intoxication of Painter.  Gatsby=s filed a cross-motion 

for summary judgment, arguing the liquor liability exclusion was patently 

and latently ambiguous in that one could not determine whether the exclusion 

was applicable.  Gatsby=s contended this was so because Painter testified 

he spent two hours in the parking lot after the bar closed consuming alcohol 
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which came from an unknown source  and Painter=s  actual intoxication did 

not result from the sale and service of alcohol by the insured.   

 

The circuit court denied Aetna=s motion for summary judgment 

but granted summary judgment in favor of Gatsby=s.  The court found that 

Aetna had the duty to defend and indemnify Gatsby=s in the Kelly action for 

the claims asserted in Count II, Paragraph 14 of Kelly=s second amended 

complaint, that is, for permitting individuals to congregate and drink 

alcohol in the parking lot after closing hours.  The principal basis for 

the court=s ruling was a determination that the policy language was ambiguous. 

The court specifically stated: 

3. The exclusion in question is facially 

ambiguous in its intended application to the facts 

of record in this case because the exclusion is 

qualified by the requirement that it applies only 

to insureds in the business of, inter alia, selling 

and dispensing alcoholic beverages.  Construed in 

a light most favorable to the insured, as this Court 

is required to do, it appears to the Court that this 

exclusion is intended to apply when the insured is 

selling or dispensing alcoholic beverages. 

 

4. In the case at bar, there is no evidence 

that the insured was selling or dispensing alcoholic 

beverages in its parking lot at a time when Defendant 
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Larry Painter, by his admissions, [was] drinking 

there for a period of almost two (2) hours. 

 

5. The plaintiff=s claim which is 

potentially a covered claim under the Aetna policy 

with Gatsby=s is asserted in Count II, paragraph 14 

of the Second Amended Complaint, wherein it is 

alleged that Gatsby=s negligently permitted guests 

and invitees to congregate and carouse in its parking 

lot and engaged in behavior which spilled out onto 

the highway causing serious injury to the Plaintiff. 

 The liability of Defendant and Third Party Plaintiff 

Night Rock flows from its breach of duty to a third 

party, Gladstone Kelly, to supervise its property 

to prevent loitering during and after business hours. 

  

 

6. There is also latent ambiguity with 

respect to the application of the facts of this case 

to the language of the policy.  The evidence thus 

far is the accident report which presumably reflects 

the investigating officer=s expected testimony and 

the sworn deposition of Defendant Larry Painter.  

He says that he was not drunk when he left Gatsby=s 

building and went into the parking lot.  He says that 

he left the parking lot at around 3:15 a.m. and the 

accident report reflects that the accident occurred 

at about 5:05 a.m.  Defendant Painter says that he 

drank beer with three black men that had chairs set 

up in the parking lot.  There is no evidence as to 

where the men got the beer.  Defendant Painter then 

says that he went to his car and finished drinking 

beer.  All the while, the Defendant had a case of 

beer in the back seat of his car which he had purchased 

before driving to Gatsby=s.  As Defendant Painter 

started out of the parking lot, he was so drunk that 
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he blacked out.  While the Court does not speculate 

as to how a jury may find from the record developed 

thus far, it is clear that there is at least a 

colorable claim under the coverage of Gatsby=s. 

 

It is from this order that Aetna appeals. 

   

 

 

 

 

 STANDARD OF REVIEW 

 

AA circuit court=s entry of summary judgment is reviewed de novo.@ 

 Syllabus Point 1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994). 

 AUnder Rule 56(c) of the West Virginia Rules of Civil Procedure, summary 

judgment is proper only where the moving party shows that there is no genuine 

issue as to any material fact and that it is entitled to judgment as a matter 

of law.@  Painter, 192 W.Va. at 192, 451 S.E.2d at 758. 

 

 DISCUSSION 

 

On appeal, Aetna assigns two errors.  First, Aetna contends the 

lower court erred in finding the liquor liability exclusion is patently 
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and latently ambiguous.  Second, Aetna contends the court erred in finding 

that a potentially covered premises liability claim exists in this case. 

 

We begin our discussion by stating that the exclusion language 

contained in Gatsby=s policy of insurance is plain, simple, and easy to 

understand.  An ambiguous provision in an insurance policy is described 

as one that is A>reasonably susceptible of two different meanings or is of 

such doubtful meaning that reasonable minds might be uncertain or disagree 

as to its meaning[.]= Syl. Pt. 1, Surbaugh v. Stonewall Casualty Co., [168] 

W.Va. [208], 283 S.E.2d 859 (1981), quoting syl. pt. 1, Prete V. Merchants 

Property Insurance Co., 159 W.Va. 508, 223 S.E.2d 441 (1976).@  Syllabus 

Point 1, in part, Shamblin v. Nationwide Mut. Ins. Co., 175 W.Va. 337, 332 

S.E.2d 639 (1985) .  The insurance policy that is questioned here contains 

no ambiguity.  We previously quoted the  policy language which clearly 

states the insurance does not apply to bodily injury for which the insured 

may be liable if the insured caused or contributed to the intoxication of 

the person involved and the insured is in the business of manufacturing, 

distributing, selling, serving or furnishing alcoholic beverages.   
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There is no doubt that Gatsby=s contributed to or caused Painter=s 

intoxication.  Painter stated that Gatsby=s served him four to six beers. 

 Even when Gatsby=s allowed individuals to congregate in the parking lot 

and drink, the bar was providing people with a place to get drunk and was 

thereby contributing to their intoxication.  To later claim that drinking 

alcohol from an unknown source in the parking lot changes this from a liquor 

liability claim to a premises liability claim is absurd.  There is also 

no doubt that Gatsby=s was in the business of selling alcoholic beverages. 

 Gatsby=s served beer to Painter while he was in the bar and then allowed 

him to continue to drink in the bar=s parking lot.  The facts of this case 

fit squarely into the language of the exclusion included in Gatsby=s policy 

of insurance. 

This Court has previously said, ALanguage in an insurance policy 

should be given its plain, ordinary meaning.@  Syllabus Point 1, Soliva 

v. Shand, Morahan & Co., Inc., 176 W.Va. 430, 345 S.E.2d 33 (1986).  

Furthermore, Syllabus Point 2 of Shamblin v. Nationwide Mut. Ins. Co., 175 
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W.Va. 337, 332 S.E.2d 639 (1985), states the following well settled 

principal:   

A>Where provisions in an insurance policy are 

plain and unambiguous and where such provisions are 

not contrary to a statute, regulation, or public 

policy, the provisions will be applied and not 

construed.=@ Syl., Farmers= & Merchants= Bank v. Balboa 
Insurance Co., [171] W.Va. [390], 299 S.E.2d 1 

(1982), quoting syl., Tynes v. Supreme Life Insurance 
Co., 158 W.Va. 188, 209 S.E.2d 567 (1974). 

 

Stated another way, this provision reads as follows: 

 

AWhere the provisions of an insurance policy 

contract are clear and unambiguous they are not 

subject to judicial construction or interpretation, 

but full effect will be given to the plain meaning 

intended.@  Syl. pt. 1, Christopher v. United States 
Life Ins., 145 W.Va. 707, 116 S.E.2d 864 (1960). 

 

  Syllabus Point 3, Soliva, supra.   
 

 

This Court has also said that A[i]n no event should the plain 

language of the policy be twisted or distorted[,] [and a] policy should 

never be interpreted so as to create an absurd result[.]@  Soliva, 176 W.Va. 

at 432, 345 S.E.2d at 35.  This rule of construction was written into a 

syllabus point, which reads as follows: AAn insurance policy should never 
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be interpreted so as to create an absurd result, but instead should receive 

a reasonable interpretation, consistent with the intent of the parties.@ 

 Syllabus Point 2, D=Annunzio v. Security-Connecticut Life Ins. Co., 186 

W.Va. 39, 410 S.E.2d 275 (1991).    

 

We believe the plain meaning intended in this policy is that 

Gatsby=s would not be afforded coverage when a patron had been drinking at 

the bar and  was involved in an accident thereby injuring himself or herself 

or a third person.  If Gatsby=s had desired an insurance policy that covered 

this type of liability, the bar could have obtained liquor liability 

insurance by paying the necessary additional premiums which are assessed 

as a percentage of the establishment=s total alcohol sales.  Even though 

it is expensive, liquor liability insurance is available in West Virginia. 

 However that may be, this Court is not at liberty to rewrite the contract 

between the parties.   No ambiguity exists.  The plain language of the 

contract controls.   
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The exclusion is not difficult to understand and given its plain, 

ordinary meaning, we find that Aetna has no duty to defend or indemnify 

Gatsby=s for any liability which may be imposed as a consequence of an adverse 

judgment in this case.  The judgment of the Circuit Court of Berkeley County 

is reversed and this case is remanded with directions to enter summary 

judgment for Aetna.  

   Reversed and remanded. 


