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This Opinion was delivered PER CURIAM.

CHIEF JUSTICE WORKMAN concurs and reserves the right to file a
concurring opinion.

JUSTICE STARCHER dissents and reserves the right to file a dissenting
opinion.

SYLLABUS BY THE COURT

1. "When this Court reviews challenges to the findings and conclusions of the
circuit court, a two-prong deferential standard of review is applied. We review
the final order and the ultimate disposition under an abuse of discretion
standard, and we review the circuit court's underlying factual findings under a
clearly erroneous standard." Syl. pt. 1, McCormick v. Allstate Insurance
Company, 197 W. Va. 415, 475 S.E.2d 507 (1996).

2. "Although parents have substantial rights that must be protected, the
primary goal in cases involving abuse and neglect, as in all family law
matters, must be the health and welfare of the children." Syl. pt. 3, In re Katie
S., 198 W. Va. 79, 479 S.E.2d 589 (1996).




3. "When parental rights are terminated due to neglect or abuse, the circuit
court may nevertheless in appropriate cases consider whether continued
visitation or other contact with the abusing parent is in the best interest of the
child. Among other things, the circuit court should consider whether a close
emotional bond has been established between parent and child and the child's
wishes, if he or she is of appropriate maturity to make such request. The
evidence must indicate that such visitation or continued contact would not be
detrimental to the child's well being and would be in the child's best interest."
Syl. pt. 5, In re Christina L., 194 W. Va. 446, 460 S.E.2d 692 (1995).

Per Curiam:

This case is before this Court upon an appeal from the final decision of the
Circuit Court of Marshall County, West Virginia, entered on June 25, 1996.
This case concerns the improvement period granted to the appellant, Evelyn
R., following an adjudication that she had abused and neglected her two

minor children, William John R. and Dana R.) Pursuant to the final order,
the circuit court terminated the improvement period and granted permanent
guardianship of the children to the West Virginia Department of Health and
Human Resources (hereinafter "Department").

This Court has before it the petition for appeal, all matters of record and the
briefs and argument of counsel. Upon a careful consideration of the record,
and for the reasons stated below, this Court holds that the circuit court acted
within its discretion in terminating the improvement period and granting
permanent guardianship of the children to the Department. Moreover, based
upon the representation of counsel to this Court concerning the commitment
of the Kanawha County foster parents to the children, we further hold that
William John R. and Dana R. be permanently placed in that foster home, 1.e.,
the home of Mr. and Mrs. M., where the children have resided since 1994,
subject to the periodic monitoring by the Department as required by law. In
addition, however, this Court remands this case to the circuit court upon the
question of visitation between the appellant and the children.

L.

The appellant is the natural mother of William John R., born on February 26,
1988, and Dana R., born on September 12, 1989. The appellant, the children



and her husband Sidney L., Sr., lived in Moundsville, West Virginia. The
appellant's step-child, Sidney L., Jr., the son of Sidney L., Sr., also lived in the
home.

Both William John R. and Dana R. are "special needs children." Both children
are mildly mentally retarded or impaired. Moreover, William John R. has
been diagnosed with attention deficit/hyperactivity disorder. Dana R., on the
other hand, has been diagnosed with post-traumatic disorder symptoms
(arising from a history of child abuse) and behavioral problems.
Consequently, as the record indicates, both children are in need of continuing,
specialized care. Unfortunately, the appellant also suffers from significant
mental problems, including mild mental retardation, various personality
disorders, depression and anxiety.

On February 17, 1994, following the monitoring of the family for some period
of time, the Department filed a petition in the circuit court alleging that the
appellant and her husband had abused and neglected William John R., Dana
R. and Sidney L., Jr. W. Va. Code, 49-6-1 [1992]. Upon review, the circuit
court granted temporary custody of the children to the Department, appointed
counsel for the appellant and her husband and appointed a guardian ad litem
to represent the children. Soon after, the appellant and her husband separated,
and divorce proceedings were instituted. As a result, Sidney L., Jr., was
allowed to remain with his father, and they were, ultimately, dismissed from

the proceedings.-@)

In March 1994, the circuit court granted the appellant a pre-adjudicatory
improvement period and supervised visitation with William John R. and Dana
R. At that time, the two children were in foster care in the Moundsville area.
However, in September 1994, William John R. and Dana R. were moved to a
foster home in Kanawha County, West Virginia, where they began to receive
specialized care concerning their special needs. The moving of the children to
Kanawha County placed them several hours drive from the appellant. As a
result, the opportunities for visitation between the appellant and her children
were significantly reduced. Weekly visits between the appellant and her two
children became monthly visits.

Thereafter, in August 1995, the circuit court conducted an adjudicatory
hearing upon the abuse and neglect petition. W. Va. Code, 49-6-2 [1992].
During the hearing, the evidence indicated (1) that the appellant, her husband,

and the children exercised little or no personal hygiene in the home,3) (2) that



the children were not adequately fed, (3) that the home was dirty, roach
infested, and had dog feces and urine upon the floor, (4) that the appellant
had, on one occasion, struck Dana R. with a stick and (5) that, on other
occasions, the appellant had, according to Dana, burned her with a cigarette
and pulled out a section of Dana's hair. In addition, evidence was adduced at
the hearing to the effect that, in one instance while at preschool, Dana
displayed knowledge of sexual matters inappropriate for her age.

Following the adjudicatory hearing, the circuit court, on September 14, 1995,
entered an order finding that the appellant and her husband had abused and
neglected William John R. and Dana R. An appeal to this Court from that
order was refused on May 29, 1996. W. VA. Code, 49-6-2(e) [1992].

In November 1995, the circuit court granted the appellant a post-adjudicatory
improvement period, over the objection of the Department and the guardian
ad litem. In addition, the circuit court directed the Department to develop a
family case plan concerning the appellant and her children, and the
Department was further directed to locate an appropriate foster home for
William John R. and Dana R. "as close as possible" to Moundsville.

Subsequently, the circuit court entered an order in February 1996 stating that
the Department should continue in its effort to locate local, specialized foster
care for the children. In that order, however, the circuit court observed that
"there is no appropriate foster placement in this area at this time, to meet the
children's needs." Thereafter, the guardian ad litem moved to terminate the
post-adjudicatory improvement period, and, in May and June 1996, the circuit
court conducted evidentiary hearings.

The testimony received in evidence during those hearings was adduced from
two witnesses, 1.e., Shawna Bowles, a child therapist, and Dr. Charles William
Hewitt, a clinical psychologist. Ms. Bowles, who had observed the appellant
with the children, indicated that the appellant did not possess the skills
necessary to work with William John R. and Dana R. More specifically, Dr.
Hewitt, who had evaluated the appellant in March 1994 and in April 1996,
indicated that no amount of parenting classes or on-the-job training could
enable the appellant to independently manage the children. Consequently,
according to Dr. Hewitt, it would be "in the best interest of the children to go
into permanent guardianship with visits with their mother." Indicating that
William John R. and Dana R. were "getting better," Dr. Hewitt testified that "



[t]he important thing is to just be sensible about adapting the visiting schedule
with the realities of where the child is placed."

Following the May and June 1996 hearings, the circuit court entered the final
order of June 25, 1996. Although observing that the Department had failed to
develop the family case plan previously ordered, the circuit court found "no
reasonable likelihood" that William John R. and Dana R. could be reunited
with the appellant. As a result, the circuit court terminated the post-
adjudicatory improvement period and granted permanent guardianship of the
children to the Department. In addition, the circuit court, without elaboration,
ordered the Department to provide visitation between the appellant and the
children. Although permanent guardianship was granted to the Department,
the circuit court did not specifically terminate the appellant's parental rights to
William John R. and Dana R.

In May 1997, this Court entered an order directing that the children not be
moved from their Kanawha County placement, pending this appeal.

II.

In syllabus point 1 of In the Interest of: Tiffany Marie S., 196 W. Va. 223, 470
S.E.2d 177 (1996), this Court held that, although conclusions of law are
subject to a de novo review, a circuit court's findings of fact, in a child abuse
and neglect case, shall not be set aside unless clearly erroneous. See also syl.
pt. 1, State ex rel. Virginia M. v. Virgil Eugene S., 197 W. Va. 456, 475 S.E.2d
548 (1996). In this case, however, the issue of whether abuse and neglect
occurred is not before this Court in this appeal. That issue was adjudicated by
the circuit court in 1995, and, as indicated above, an appeal from a finding of
abuse and neglect was refused by this Court in May 1996. Rather, the issue
before us concerns the termination of the appellant's subsequent improvement
period and the granting of permanent guardianship to the Department of
Health and Human Resources. Therefore, we acknowledge the more general
standard of review, comparable to that expressed in Tiffany Marie S., set forth
in syllabus point 1 of McCormick v. Allstate Insurance Company, 197 W. Va.
415, 475 S.E.2d 507 (1996):

When this Court reviews challenges to the findings and conclusions of the
circuit court, a two-prong deferential standard of review is applied. We review
the final order and the ultimate disposition under an abuse of discretion
standard, and we review the circuit court's underlying factual findings under a
clearly erroneous standard.



See also State v. Jarvis,  W.Va. |, 483 S.E.2d 38, 43 (1996).

As stated above, the circuit court, in terminating the improvement period,
found "no reasonable likelihood" that William John R. and Dana R. could be
reunited with the appellant. As provided in W. Va. Code, 49-6-5(a)(6) [1992],
permanent custody or guardianship of an abused or neglected child may be
granted to the Department "[u]pon a finding that there is no reasonable
likelihood that the conditions of neglect or abuse can be substantially
corrected in the near future, and when necessary for the welfare of the child
[.]" In particular, W. Va. Code, 49-6-5(b) [1992], states:

As used in this section, 'no reasonable likelihood that conditions of neglect or
abuse can be substantially corrected' shall mean that, based upon the evidence
before the court, the abusing adult or adults have demonstrated an inadequate
capacity to solve the problems of abuse and neglect, on their own or with
help. Such conditions shall be deemed to exist in the following circumstances,
which shall not be exclusive:

(6) The abusing parent or parents have incurred emotional illness, mental
illness or mental deficiency of such duration or nature as to render such parent
or parents incapable of exercising proper parenting skills or sufficiently
improving the adequacy of such skills.

In this case, the appellant contends that the granting of permanent
guardianship of William John R. and Dana R. to the Department constituted
error because, inasmuch as her contact with the children necessarily
diminished after they were moved to Kanawha County, she was denied a

meaningful improvement period. Specifically, citing State ex rel. Department
of Human Services v. Cheryl M., 177 W. Va. 688, 356 S.E.2d 181 (1987), the




appellant suggests that, in the absence of compelling circumstances, she was

entitled to a more appropriate improvement period as a matter of right.-(é—l)- On
the other hand, contending that the rights of the appellant were subordinate to
the interests of her children, the guardian ad litem asserts (1) that it is
undisputed that William John R. and Dana R. are "special needs children"
requiring specialized care, (2) that the move to Kanawha County was in the
children's best interests and (3) that the appellant could never, under any
circumstances, independently manage them. Thus, citing In the Interest of
Carlita B., 185 W. Va. 613, 408 S.E.2d 365 (1991), the guardian ad litem
indicates that the circuit court was not compelled to "exhaust every
speculative possibility of parental improvement" prior to granting permanent

guardianship to the Department.-@- The Department contends before this
Court that the equities require either the restoration of the appellant's
improvement period or the granting of meaningful visitation to the appellant.

Recently, in syllabus point 3 of In re Katie S., 198 W. Va. 79, 479 S.E.2d 589
(1996), this Court held: "Although parents have substantial rights that must be
protected, the primary goal in cases involving abuse and neglect, as in all
family law matters, must be the health and welfare of the children." Here, the
circuit court acknowledged that the placement of William John R. and Dana
R. in specialized foster care in Kanawha County significantly reduced the
contacts between the children and the appellant during both the pre-
adjudicatory and post-adjudicatory improvement periods. Moreover, the
circuit court noted that the Department of Health and Human Resources failed

to develop the family case plan previously ordered.(©) Clearly, those
circumstances have been detrimental to the appellant in this case. However, as
the guardian ad litem correctly points out, it is undisputed that William John
R. and Dana R. are "special needs children." Importantly, as the record before
us demonstrates, those children are currently receiving in Kanawha County
the continuing, specialized care they need. As the circuit court observed in
1996: "[T]here is no appropriate foster placement in this [Moundsville] area at
this time, to meet the children's needs." An examination of the record reveals
that the Department made attempts to locate an appropriate, local foster home
throughout the history of this litigation.

Moreover, the evidence indicates that the appellant suffers from an "emotional
illness, mental illness or mental deficiency of such duration or nature as to
render . . . [her] incapable of exercising proper parenting skills or sufficiently
improving the adequacy of such skills" within the meaning of W. Va. Code,




49-6-5(b) [1992]. The appellant has been diagnosed with significant mental
problems, including mild mental retardation, various personality disorders,
depression and anxiety, and, as stated above, Dr. Hewitt indicated that no
amount of parenting classes or on-the-job training could assist her with regard

to the children.?) In fact, during oral argument before this Court, the guardian
ad litem stated that the appellant could not grasp the concept of the nurturing
parent, and counsel for the appellant acknowledged that the appellant needs
help concerning the children. As stated above, the family had been monitored
by the Department prior to the filing of the abuse and neglect petition in
February 1994. As the April 29, 1996, report of Dr. Hewitt explains:

[ The appellant] can take care of her everyday adaptive needs, including
personal hygiene, most of the time, but she is easily exploitable and needs
someone to take care of her money. When she isn't supervised she sometimes
neglects her personal hygiene. . . . Her memory processes are consistent with
mild mental retardation, she has a poor sense of time, and she is an unreliable
reporter of many important events in her life, and she certainly doesn't report
abuse and neglect matters accurately or with any meaningful insight. . . . Her
children have special needs, but special needs aside, she is not able to
independently manage the ordinary needs of her children or any other
children. . . . [I]n spite of the bonding, the children are, in their own way,
requesting protection from their mother, though they do not articulate their
concerns maturely. . . . Because of [the appellant's] irremediable difficulties
related to child rearing, and because there is a significant bond between [the
appellant] and her children, and because [the appellant's] children need to be
protected and their special needs managed, it is recommended that the
children be placed in permanent foster care, that [the appellant] be allowed
periodic visits with them, and that the children be told in therapy that they
will be in permanent care and allowed to have contact with their mother [.]

Although this Court does not sanction the reduction in contacts between the
appellant and William John R. and Dana R., occasioned by the placement of
those children in Kanawha County, and does not sanction the failure to
develop a family case plan, it is clear that the childrens' special needs are
currently being addressed in Kanawha County (in the absence of an
appropriate foster home in the Moundsville area) and the appellant, as well,
has special needs within the meaning of W. Va. Code, 49-6-5(b) [1992],




rendering her incapable of adequately parenting the children. The
circumstances herein, thus, lead this Court to the inexorable conclusion that
the avenues of justice, in this difficult case, were not narrowed by the final
order of June 25, 1996. Accordingly, this Court is of the opinion that the
circuit court acted within its discretion in terminating the improvement period
and granting permanent guardianship of William John R. and Dana R. to the
Department of Health and Human Resources. In that respect, therefore, the
final order is affirmed. Furthermore, based upon the representation of counsel
to this Court concerning the commitment of the Kanawha County foster
parents to the children, we further hold that William John R. and Dana R. be
permanently placed in that foster home, 1.e., the home of Mr. and Mrs. M.,
where the children have resided since 1994, subject to periodic monitoring by
the Department as required by law.

The problem of visitation, however, is, no doubt, derivative of the absence of
the family case plan. Moreover, the circuit court, without elaboration, simply
ordered the Department to provide visitation between the appellant and the
children.

As this Court observed, generally, in syllabus point 5 of In re Christina L.,
194 W. Va. 446, 460 S.E.2d 692 (1995):

When parental rights are terminated due to neglect or abuse, the circuit court
may nevertheless in appropriate cases consider whether continued visitation
or other contact with the abusing parent is in the best interest of the child.
Among other things, the circuit court should consider whether a close
emotional bond has been established between parent and child and the child's
wishes, if he or she is of appropriate maturity to make such request. The
evidence must indicate that such visitation or continued contact would not be
detrimental to the child's well being and would be in the child's best interest.

See also In re Danielle T., 195 W. Va. 530, 535, 466 S.E.2d 189, 194 (1995).

In this case, the record contains evidence of bonding between the appellant
and the children. Moreover, inasmuch as the above principle of In re Christina
L. was expressed in the context of the termination of parental rights, here,




where the appellant's parental rights were not specifically terminated,
visitation, a fortiori, 1s warranted. We note, however, that the visitation
exercised by the appellant, during the proceedings below, was supervised.

Upon all of the above, therefore, this Court affirms the final order of the
Circuit Court of Marshall County, entered on June 25, 1996, to the extent that
the appellant's improvement period was terminated and permanent
guardianship of William John R. and Dana R. was granted to the West
Virginia Department of Health and Human Services. Furthermore, William
John R. and Dana R. shall be permanently placed in their Kanawha County
foster home, 1.e., the home of Mr. and Mrs. M., where the children have
resided since 1994, subject to periodic monitoring by the Department as
required by law. However, we remand this case to the circuit court for the
development and execution of a plan of supervised visitation between the
appellant and the children. Upon remand, the circuit court shall consider and
establish a time, no later than which the

Department shall submit the visitation plan for the circuit court's review, in
order for the appellant to soon have appropriate contact with her children.

Affirmed, in part,
and remanded

with directions.

1. We follow our practice in domestic relations cases involving sensitive matters and
use initials to identify the parties, rather than full names. In the matter of Jonathan
P.,182 W. Va. 302, 303 n. 1, 387 S.E.2d 537, 538 n. 1 (1989).

2. Following the separation of the appellant and Sidney L., Sr., and the institution of
divorce proceedings, Sidney L., Jr., who is considerably older than William John R. and
Dana R., remained with his father. Thereafter, in September 1995, the circuit court
entered an order dismissing both Sidney L., Jr., and his father from these proceedings.
The September order specifically noted that Sidney, L., Jr., and his father, had
successfully completed the goals set for them by the Department.

3. With regard to personal hygiene, Jennifer Horton Bloch, a case aid services worker,
testified as follows: "The children were very dirty, had a very prominent odor to them.
Their clothes were often ill-fitting and food all over them. When we informed [the
appellant] that she needed to do some hygiene with her children, there was often soap
left in their hair."



4. W. Va. Code, 49-6-2, provides for improvement periods in child abuse and neglect
cases, and, referring to that statute, syllabus point 2 of Cheryl M., states: "W. Va. Code,
49-6-2(b) (1984), permits a parent to move the court for an improvement period which
shall be allowed unless the court finds compelling circumstances to justify a denial."

5. In Carlita B., 185 W. Va. at 629, 408 S.E.2d at 381, this Court cited syllabus point 1
of Inre R.J.M., 164 W. Va. 496, 266 S.E.2d 114 (1980), which states in part: "[C]ourts
are not required to exhaust every speculative possibility of parental improvement before
terminating parental rights where it appears that the welfare of the child will be
seriously threatened."

6. As stated in W. Va. Code, 49-6-2(b) [1992], an order entered by a circuit court
granting an improvement period shall require the Department "to prepare and submit to
the court a family case plan[.]"

7. Dr. Hewitt's report dated March 27, 1994, states: "[The appellant] is not empathetic,
and this is one of the reasons she finds it very difficult to protect her children. Her lack
of empathy is associated with her highly neurotic style which probably leads to
histrionic and hysterical episodes."



