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The Opinion of the Court was delivered PER CURIAM.



Chief Justice Workman dissents and reserves the right to file a dissenting
opinion.

SYLLABUS BY THE COURT

1. "The findings of fact of the Board of Review of the West Virginia
Department of Employment Security are entitled to substantial deference
unless a reviewing court believes the findings are clearly wrong. If the
question on review is one purely of law, no deference is given and the
standard of judicial review by the court is de novo." Syllabus Point 3, Adkins
v. Gatson, 192 W.Va. 561, 453 S.E.2d 395 (1994).

2. "Unemployment compensation statutes, being remedial in nature, should be
liberally construed to achieve the benign purposes intended to the full extent
thereof." Syllabus Point 6, Davis v. Hix, 140 W.Va. 398, 84 S.E.2d 404
(1954).

Per Curiam:

Metropolitan Life Insurance Company ("Metropolitan") appeals the award of
unemployment benefits to William Cutright, a former sales representative for
Metropolitan.(1) On appeal Metropolitan maintains that Mr. Cutright should
be disqualified from benefits for seven weeks because he was discharged for
insubordination. When the record is viewed in light of the remedial nature of
unemployment compensation statutes, we find that the conclusion of law of
the Circuit Court of Kanawha County and the Board of Review of the West
Virginia Department of Employment Security is correct, and therefore, we
affirm the decision of the circuit court awarding Mr. Cutright unemployment
benefits.

I.

Facts and Background

Although there is considerable dispute between the parties about the
employment relationship between Metropolitan and Mr. Cutright, the facts
relevant to this appeal are limited to the question of Mr. Cutright's alleged
insubordination.(2) Mr. Cutright began working for Metropolitan on April 3,



1988 and at various times served as a branch manager and a sales
representative. At the time of his discharge on October 14, 1994, Mr. Cutright
was a sales representative.

As a sales representative, Mr. Cutright privately retained and paid Shellie
Davis to work as his personal assistant in the Metropolitan office. Ms. Davis'
responsibilities included accessing information on the policies of Mr.
Cutright's clients held in Metropolitan's "sonic computer." Sometime in July
1994, William Thomas, Metropolitan's Branch Manager, saw Ms. Davis using
the sonic computer with Mr. Cutright viewing the screen over her shoulder.
Mr. Thomas informed Mr. Cutright that Ms. Davis' access to the sonic
computer was improper. Mr. Thomas testified that sometime after the July
1994 incident, he may have "caught" Ms. Davis using the sonic computer in
Mr. Cutright's absence.

On September 2, 1994, Mr. Cutright received an electronic message from
Metropolitan Regional Executive Michael Schlegel stating the access to the
sonic computer was limited to Metropolitan employees. Mr. Cutright
disagreed with the limitation based on his experience as a branch manager. On
September 20, 1994, Mr. Schlegel sent an electronic message to all the
Metropolitan employees in the region telling them that non- Metropolitan
employees were not to have access to the sonic computer.

Mr. Thomas, the branch manager, testified that the purpose of September 20,
1994 message was "to make sure that if there was any question in anybody's
mind that in fact this is how Met Life mandates use of the sonic." Mr. Thomas
did not indicate any other Metropolitan policy addressing the question of
access to the sonic computer. When Mr. Thomas was asked if Ms. Davis had
accessed the sonic computer after the September 20, 1994 directive, he
answered that he did not know.(3)

After Mr. Cutright was discharged on October 14, 1994 for behavior
unbecoming to a sales representative and for insubordination, he filed for
unemployment benefits, which were initially granted.(4) Metropolitan
appealed and the matter was heard by an administrative law judge who found
that the "complaints about the claimant's conduct. . .did not amount to
disqualifying misconduct" and that the "continued use of the computer by the
claimant's private employee. . .does amount to insubordination which in turn
amounts to disqualifying misconduct." Based on the alleged insubordination,
the administrative law judge found Mr. Cutright eligible but disqualified for



benefits "for the week of the discharge and the six weeks immediately
following thereafter."

Mr. Cutright appealed the denial to the Board of Review, which found Mr.
Cutright was not disqualified because the computer was not used "after the
employer requested that the claimant's private secretary not use the sonic
computer." The Board of Review also found the allegation of unbecoming
conduct was not substantiated by Metropolitan. Metropolitan then appealed
only the "insubordination issue" to the circuit court, which affirmed the Board
of Review and adopted the Board's findings of fact and conclusions of law
with one exception. The circuit court found that although Mr. Cutright
permitted his personal secretary to use the sonic computer until Mr. Cutright
received the written notification of the policy he requested, no improper
access was done after written notice was given.

Metropolitan then appealed to this Court alleging: first, that the circuit court
erred as a matter of law in finding that Mr. Cutright's conduct did not rise to
the level of "actionable misconduct;" second, that the circuit court employed
an improper standard of review; and third, that the circuit court erred in
considering additional evidence.(5)

II.

Discussion

Our standard of review for a decision of the Board of Review was stated in
Syllabus Point 3, Adkins v. Gatson, 192 W.Va. 561, 453 S.E.2d 395 (1994).

The findings of fact of the Board of Review of the West Virginia Department
of Employment Security are entitled to substantial deference unless a
reviewing court believes the findings are clearly wrong. If the question on
review is one purely of law, no deference is given and the standard of judicial
review by the court is de novo.

Accord Syllabus Point 3, Smittle v. Gatson, 195 W.Va. 416, 465 S.E.2d 873
(1995).

See Philyaw v. Gatson, 195 W.Va. 474, 476, 466 S.E.2d 133,135 (1995);
W.Va. Code 21A-7-21 [1943].



In this case, the circuit court correctly reviewed the Board's findings of fact
under a clearly wrong standard, which is the same standard we apply to the
findings of fact adopted by the circuit court. However, we apply a de novo
review to the legal conclusion of Board of Review and the circuit court that
the claimant's conduct was not "misconduct" for the purposes of disqualifing
him from seven (7) weeks of unemployment compensation benefits.

We begin by noting that the unemployment compensation law should be
liberally construed in order to further its remedial purpose. Syllabus Point 6,
Davis v. Hix, 140 W.Va. 398, 84 S.E.2d 404 (1954) states: "Unemployment
compensation statutes, being remedial in nature, should be liberally construed
to achieve the benign purposes intended to the full extent thereof." Accord
Syllabus Point 2, Smittle v. Gatson, supra; Syllabus, Mercer County Bd. of
Educ. v. Gatson, 186 W. Va. 251, 412 S.E.2d 249 (1991).

Metropolitan seeks to have the claimant disqualified from receiving benefits
for seven weeks by virtue of W.Va. Code, 21A-6-3 [1990], which provides, in
pertinent part:

Upon the determination of the facts by the commissioner, an individual shall
be disqualified for benefits:

***

(2) For the week in which he was discharged from his most recent work for
misconduct and the six weeks immediately following such week; or for the
week in which he was discharged from his last thirty-day employing unit for
misconduct and the six weeks immediately following such week. Such
disqualification shall carry a reduction in the maximum benefit amount equal
to six times the individual's weekly benefit.

The issue before this Court is whether Mr. Cutright's actions constitute
misconduct within the meaning of the statute. We adopted the following
definition of misconduct in Kirk v. Cole, 169 W.Va. 520, 524, 288 S.E.2d 547,
550 (1982), quoting, Carter v. Michigan Employment Security Commission,
364 Mich. 538, 111 N.W.2d 817 (1961):

[Misconduct is] conduct evincing such willful and wanton disregard of an
employer's interests as is found in deliberate violations or disregard of
standards of behavior which the employer has the right to expect of his
employee, or in carelessness or negligence of such degree or recurrence as to



manifest equal culpability, wrongful intent or evil design, or to show an
intentional and substantial disregard of the employer's interests or of the
employee's duties and obligations to his employer. On the other hand mere
inefficiency, unsatisfactory conduct, failure in good performance as the result
of inability or incapacity, inadvertencies or ordinary negligence in isolated
instances, or good faith errors in judgment or discretion are not to be deemed
'misconduct' within the meaning of the statute.

In this case, we find that Mr. Cutright's continued use of a privately retained
and paid secretary to access Metropolitan private files via the sonic computer
after verbal warnings, but before a written confirmation of the prohibition
does not constitute "misconduct" within the meaning of the statute. If Mr.
Cutright had continued to allow his privately retained secretary to access
Metropolitan's records after receiving written conformation of the prohibition,
such acts would constitute "misconduct" because they would be a deliberate
violation of the company policy and they would "show an intentional and
substantial disregard of the employer's interest." Kirk v. Cole, id.

Given the record, especially the testimony of Mr. Thomas, we find that the
circuit court's finding of fact that after Mr. Cutright received written
confirmation of the denial of access to company records for all non-
employees on September 20, 1994, he did not violate the policy is not clearly
wrong. We find that the circuit court correctly determined that Mr. Cutright's
actions of allowing his privately retained secretary to access company records
which occurred before he had written notice of the company policy did not
constitute "misconduct" under W.Va. Code, 21A-6-3 [1990] so as to deny him
seven weeks of unemployment benefits.

Accordingly, we affirm the judgment of the Circuit Court of Kanawha County
affirming the final order of the Board of Review.

Affirmed.

1. This appeal comes to this Court on a writ of certiorari. W. Va. Code, 21A-7-27 [1970]
states:

The appeal from the decision of the circuit of Kanawha county may be taken
to the supreme court of appeals if a proper petition for certiorari is filed within
sixty days of the date of the final decision of the circuit court of Kanawha
county. The cases shall go from the circuit court of Kanawha county only on
writ of certiorari and need be heard only at the session of the supreme court.



2. In addition to this appeal of the award of unemployment benefits to Mr.
Cutright, the parties have two additional appeals pending before this Court.
The other appeals arise from Mr. Cutright's wrongful discharge suit against
Metropolitan. See Cutright v. Metropolitan Life Ins. Co., ___ W.Va. ___, ___
S.E.2d ___ (Nos. 23884 and 23956, July 11, 1997). This unemployment
appeal arose in a separate and distinct unemployment proceeding that is
unrelated to the other appeals, which are based on matters heard by the Circuit
Court of Harrison County.

3. The following testimony was given by Mr. Thomas at the January 25, 1995
hearing before the administrative law judge for unemployment benefits:

Q (Mr. Sklar, Counsel for Mr. Cutright) Well, I understand what it says, to
clarify. If that's the rule, why does it need clarification?

A (Mr. Thomas) You know, to reenforce. You know, look, this is what the rule
is. This is it. This is the mandate that Met has, we have to adhere to it. That's
why, I'm assuming, he did that.

Q But you don't know why? You don't have anything in a manual of
instruction, for example? He doesn't reference the manual of instruction,
which is your bible, that says pursuant to page 54 of the manual of instruction
nobody but Met Life employees can use sonic, correct?

A No, he did not reference that.

Q And you don't have anything between the 20th of September until the 14th,
a three week period of time, to Mr. Cutright saying, Bill, you're in violation of
the pronouncement on September 20, I caught you, I caught Shellie using that
again. Correct?

A No. We might have had verbal discussions again. I didn't --

Q But you don't know?

A Right.

Q And you don't know what date those verbal discussions were?

A From July to the time he was terminated.

Q Right, but you don't know --



A (inaudible) continuous.

Q But you don't know if they were after the 20th of September?

A No, I don't.

Q So it may well have been that after receipt of this electronic mail on
September 20 until he was terminated some three weeks later that perhaps
Shellie Davis did not access sonic?

A Shellie Davis was accessing sonic -- again, I can give you probably a more
specific date, but --

Q But a moment ago you said you didn't know whether between this date and
his termination whether she accessed sonic.

A No, I -- I mean I don't know the date, no, sir. It was after three months of,
you know, letters and talks.

4. Metropolitan also alleged that Mr. Cutright engaged in conduct
unbecoming one of its sales representatives. The alleged conduct included a
comment about a female clerk made outside the office building and loudly
talking in the office. This issue was rejected by the administrative law judge
and the Board of Review. In its appeal to the circuit court, Metropolitan did
not appeal the Board of Review's rejection of the unbecoming conduct
discharge argument. Because the unbecoming conduct issue is not before this
Court in this appeal, the issue is not considered in this appeal.

5. In our review of the record, we found no evidence that the circuit court
considered the additional evidence submitted by Mr. Cutright, and therefore,
we find no merit in this assignment of error.


