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JUSTICE McHUGH delivered the Opinion of the Court. 



                      SYLLABUS BY THE COURT 

 

          1.  "A trial court, pursuant to the provisions of 

R.C.P. 42, has a wide discretionary power to consolidate civil 

actions for joint hearing or trial and the action of a trial 

court in consolidating civil actions for a joint hearing or trial 

will not be reversed in the absence of a clear showing of abuse 

of such discretion and in the absence of a clear showing of 

prejudice to any one or more of the parties to the civil actions 

which have been so consolidated."  Syl. pt. 1, Holland v. Joyce, 

155 W. Va. 535, 185 S.E.2d 505 (1971). 

          2.  The trial court, when exercising its discretion in 

deciding consolidation issues under W. Va. R. Civ. P. 42(a), 

should consider the following factors:  (1) whether the risks of 

prejudice and possible confusion outweigh the considerations of 

judicial dispatch and economy; (2) what the burden would be on 

the parties, witnesses, and available judicial resources posed by 

multiple lawsuits; (3) the length of time required to conclude 

multiple lawsuits as compared to the time required to conclude a 

single lawsuit; and (4) the relative expense to all concerned of 

the single-trial, multiple-trial alternatives.  When the trial 

court concludes in the exercise of its discretion whether to 

grant or deny consolidation, it should set forth in its order 

granting or denying consolidation sufficient grounds to establish 

for review why consolidation would or would not promote judicial 

economy and convenience of the parties, and avoid prejudice and 

confusion. 



McHugh, Justice: 

          The petitioners, Appalachian Power Company, Ohio Power 

Company and American Electric Power Service Corporation, seek a 

writ of prohibition from this Court to prohibit the Honorable 

Judge Lyne Ranson from consolidating for joint trial issues of 

liability in three tort actions instituted against them by the 

respondents, Vicky L. Terry, Ray D. England, and Sharon K. Cragg, 

administratrix of the estate of Robert Hal Cragg, deceased.  We 

grant the writ as moulded. 

                                I 

          The three separate accidents underlying this proceeding 

in prohibition all occurred at the John Amos Power Plant 

(hereinafter "power plant").  The first accident occurred on 

January 13, 1986, when Vicky L. Terry was injured while she was 

hooking up rail cars on the north "catching" track of the power 

plant.  While Ms. Terry was attempting to open the "knuckles" of 

a rail coal car, another car crashed into the line of cars she 

was working on.  Ms. Terry's right hand and arm were caught 

between the couplers of two cars when the collision occurred. 

          On August 19, 1986, another accident occurred on the 

same track near where Ms. Terry was injured.  Ray D.  England was 

injured while he was attempting to connect air hoses between two 

unloaded rail coal cars.  While he was trying to hook up the air 

hoses, a car above him rolled down the track and hit the line of 

cars he was working on.  As he attempted to get out of the way, 

his hand was smashed between the couplers of the two cars.  The 

injuries he sustained resulted in the amputation of one of his 

fingers. 

          The third accident occurred on January 23, 1987, while 

Robert Hal Cragg was working the evening shift as a "braker" on 

the "spotting" end of the rail yard.  Mr. Cragg was riding on the 

"lead-in" car of a locomotive which was bringing loaded rail coal 

cars to the unloading facility.  It is alleged that when the 

locomotive approached the unloading facility, bad brakes and icy 

conditions caused the line of cars to collide into the unloading 

facility.  Mr. Cragg was unable to get off the loaded rail coal 

car before he was crushed between the car and the unloading 

facility. 

          The respondents subsequently instituted three separate 

civil actions against the petitioners to recover for the damages 

they sustained as a result of these accidents.  The respondents 

then moved to have the issues of liability in each of the three 

cases consolidated for trial.  The circuit court granted the 

motion for consolidation, finding that "the judicial concerns 

favoring consolidation substantially outweigh the danger of 

unfair prejudice" to the petitioners.  The petitioners now seek a 



writ of prohibition from this Court to prohibit the circuit court 

from consolidating the issues of liability in these three cases 

for joint trial. 

                               II 

          In support of their petition, the petitioners assert 

that the trial court abused its discretion in consolidating these 

three cases for trial on the liability issues because 

consolidation is likely to confuse the jury and prejudice the 

petitioners.  The respondents maintain, among other things, 

that these three cases involve common issues of law and fact.  

The respondents have also asserted that a writ of prohibition is 

not proper in this case because such a writ will not issue to 

prevent an abuse of discretion by the trial court. 

          Rule 42(a) of the West Virginia Rules of Civil 

Procedure governs consolidation of actions pending before a 

court: 

               Rule 42.  Consolidation; Separate 

          Trials.  (a) Consolidation of actions in same 

          court.--When actions involving a common 

          question of law or fact are pending before 

          the court, it may order a joint hearing or 

          trial of any or all the matters in issue in 

          the actions; it may order all the actions 

          consolidated; and it may make such orders 

          concerning proceedings therein as may tend to 

          avoid unnecessary costs or delay.  An action 

          is pending before the court within the 

          meaning of this subdivision if it is pending 

          before the court on an appeal from a justice 

          of the peace. 

 

          This Court first stated the standard governing 

consolidation of civil actions in syllabus point 1 of Holland v. 

Joyce, 155 W. Va. 535, 185 S.E.2d 505 (1971): 

               A trial court, pursuant to the 

          provisions of R.C.P. 42, has a wide 

          discretionary power to consolidate civil 

          actions for joint hearing or trial and the 

          action of a trial court in consolidating 

          civil actions for a joint hearing or trial 

          will not be reversed in the absence of a 

          clear showing of abuse of such discretion and 

          in the absence of a clear showing of 

          prejudice to any one or more of the parties 

          to the civil actions which have been so 

          consolidated. 



 

(footnote added). 

          In Pickett v. Taylor, 178 W. Va. 805, 807, 364 S.E.2d 

818, 821 (1987), this Court recognized that the purpose of 

consolidation is "to promote judicial dispatch and economy, and 

to guarantee substantial justice to the parties."  (citation 

omitted).  Yet, while recognizing in Pickett that judicial 

economy may favor consolidation, we also observed that the 

decision to consolidate must balance convenience against the 

potential prejudice which may result. 

          Pickett involved the consolidation for a joint trial of 

a wrongful death action and an action for battery.  We held in 

Pickett that substantial prejudice flowed from consolidating for 

trial a suit for wrongful death resulting from a motor vehicle 

accident and a suit for battery involving an altercation 

immediately after the accident.  We found that: 

          The circumstances of the battery were highly 

          inflamatory [sic] and prone to have an 

          adverse impact on the wrongful death suit.  

          There were at least two potential sources of 

          prejudice.  First, the posture of the 

          consolidated cases could have led the jury to 

          believe the wrongful death and battery were 

          interdependent--that is, that recovery in the 

          wrongful death suit was conditioned on the 

          younger Hall being 'fault free' in the 

          battery suit.  Second, it would have been 

          only natural for the jury to seek to 'punish' 

          Hall's family for the perceived impetuousness 

          of Marshall Hall.  The cumulative and 

          pervasive nature of the prejudice mandates a 

          reversal under Holland. 

 

Id. at 808, 364 S.E.2d at 821.  See also Hutson v. Henry, 184 W. 

Va. 692, 403 S.E.2d 435 (1991) (Consolidation of former 

employees' suits against former employer and president to recover 

commissions and damages for sexual harassment would create 

potential conflict of interest, would prejudice employees, and 

therefore was an abuse of discretion). 

          While Holland and Pickett offer trial courts some 

guidance with respect to consolidation issues under W. Va. R. 

Civ. P. 42, we believe there are additional factors which should 

be considered.  In Johnson v. Celotex Corp., 899 F.2d 1281, 1285 

(2d Cir. 1990), the Second Circuit of the United States Court 

of Appeals identified certain factors which should be considered 

by a court in the exercise of its discretion under Fed. R. Civ. 



P. 42(a): 

          When exercising its discretion, the court 

          must consider: 

 

               '[W]hether the specific risks of 

          prejudice and possible confusion [are] 

          overborne by the risk of inconsistent 

          adjudications of common factual and legal 

          issues, the burden on parties, witnesses, and 

          available judicial resources posed by 

          multiple lawsuits, the length of time 

          required to conclude multiple suits as 

          against a single one, and the relative 

          expense to all concerned of the single-trial, 

          multiple-trial alternatives.' 

 

          Hendrix, 776 F.2d at 1495 (quoting Arnold, 

          681 F.2d at 193).  When considering 

          consolidation, a court should also note that 

          the risks of prejudice and confusion may be 

          reduced by the use of cautionary instructions 

          to the jury and verdict sheets outlining the 

          claims of each plaintiff.  Id. 

 

(footnote added). 

          In light of the considerations expressed by this Court 

in Holland and Pickett and of the factors identified by the 

Johnson court, we find that the trial court, when exercising its 

discretion in deciding consolidation issues under W. Va. R. Civ. 

P. 42(a), should consider the following factors:  (1) whether the 

risks of prejudice and possible confusion outweigh the 

considerations of judicial dispatch and economy; (2) what the 

burden would be on the parties, witnesses, and available judicial 

resources posed by multiple lawsuits; (3) the length of time 

required to conclude multiple lawsuits as compared to the time 

required to conclude a single lawsuit; and (4) the relative 

expense to all concerned of the single-trial, multiple-trial 

alternatives.  When the trial court concludes in the exercise of 

its discretion whether to grant or deny consolidation, it should 

set forth in its order granting or denying consolidation 

sufficient grounds to establish for review why consolidation 

would or would not promote judicial economy and convenience of 

the parties, and avoid prejudice and confusion. 

          In the case now before us, we believe that the risk of 

prejudice in consolidating the wrongful death action with the 

other two causes of action outweighs the considerations of 



judicial dispatch and economy.  Although each of the plaintiffs 

was involved in an accident while working at the power plant, 

only one of the accidents resulted in death.  Clearly, the 

tragic nature of Mr. Cragg's death could affect the jury's 

determination of the cases involving Ms. Terry and Mr. England, 

especially if the jury believes that recovery in each of the 

cases is interdependent because of the consolidation. 

          Therefore, we conclude that the actions filed by Ms. 

Terry and Mr. England should be consolidated, and the cause of 

action for Mr. Cragg's death should be tried separately.  We do 

not believe that separating the wrongful death action from the 

other two actions will unduly burden the parties.  Moreover, by 

consolidating the actions filed by Ms. Terry and Mr. England, the 

length of time for concluding the trial and the expense to the 

parties will still be less than if all three actions were tried 

separately. 

                               III 

          For the reasons stated herein, the writ of prohibition 

is granted, as moulded. 

                                         Writ granted as moulded. 


