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SYLLABUS BY THE COURT

A defendant convicted of driving a motor vehicle on the
public highways of this State at a time when his privilege so to do
has been lawfully revoked for driving under the influence of alcohol
for the third or subsequent offense is not eligible for probation,
alternative incarceration under the Home Detention Act, or other
alternative sentencing. (Provided that until the State correctional
facility under construction at Mt. Olive is completed and open for
the housing of felony inmates, home confinement may be used in lieu
of confinement in a county facility under the terms and conditions

set forth in footnote 2 of this opinion.)



Brotherton, Justice:

The issue in this certified question proceeding is whether
a defendant, convicted of driving a motor vehicle when his privilege
to do so had been twice previously revoked for operating a motor vehicle
under the influence of alcohol, is eligible for probation or some
form of alternative sentencing under the law of this State. After
reviewing the question presented and the law, the Court concludes

that it should be answered in the negative.

The facts of this case are that on April 27, 1990, Carl
Morris was arrested and charged with driving and operating a motor
vehicle on the public highways of the State of West Virginia at a
time when his privilege to do so had been lawfully revoked for driving
under the influence of alcohol. Mr. Morris had previously been twice
convicted of driving under the influence of alcohol, and his driver's

license had been revoked on two prior occasions.

Subsequent to his April 27, 1990, arrest, a grand jury in
Clay County indicted Mr. Morris for the offense of "Third Offense
Driving While License Revoked For Driving Under the Influence of

Alcohol," in violation of W.Va. Code, 17B-4-3(b).! On March 25, 1991,

1The statute under which Mr. Morris was convicted, W.Va.
Code, 17B-4-3(b), provides, in relevant part:

Any person who drives a motor vehicle on any
public highway of this state at a time when his
privilege so to do has been lawfully revoked for



Mr. Morris plead guilty to the charge. He then, through counsel,
moved for probation and requested that the court conduct a presentence
investigation to determine his suitability for probation. The court
took the motion for probation under advisement and ordered the

presentence investigation.

On April 8, 1991, the matter again came before the Circuit
Court of Clay County, and on that day the State of West Virginia opposed
Mr. Morris' motion for probation and argued that under W.Va. Code,
17B-4-3(b), it is mandatory that a party convicted of third offense
driving while license is revoked for driving under the influence of
alcohol receive a jail sentence of not less than one nor more than
three years. The State also argued that the court did not have
jurisdiction or authority to grant alternative sentencing or probation

by virtue of this Court's ruling in State ex rel. Moomau v. Hamilton,

184 wW.vVa. 251, 400 S.E.2d 259 (1990).

(..continued)

driving under the influence of alcohol,
controlled substances or other drugs, or while
having an alcoholic concentration in his blood
of ten hundredths of one percent or more, by
weight, or for refusing to take a secondary
chemical test of blood alcohol content shall

. for the third or any subsequent offense, such
person shall be guilty of a felony, and, upon
conviction thereof, shall be imprisoned in the
penitentiary for not less than one year nor more
than three vyears and, in addition to such
mandatory jail sentence, shall be fined not less
than three thousand dollars nor more than five
thousand dollars.



In response to the State's argument, the defendant, by
counsel, argued that the Moomau case did not apply for third offense
driving while license was revoked and that Moomau only stood for the
proposition that those individuals convicted of third offense drunk
driving were not eligible for alternative sentencing and home

confinement.

The circuit court, after hearing arguments of counsel,
determined that the question of whether it had authority to grant
probation under the circumstances of the case should be certified
to this Court. As a consequence, the circuit court has certified

the following question to this Court:

Is a defendant convicted of driving a motor vehicle on the
public highway of this State at a time when his
privilege so to do has been lawfully revoked for
driving under the influence of alcohol for the
third or subsequent offense, eligible for
probation, alternative incarceration under the
home detention act, and other alternative
sentencing pursuant to West Virginia Code

§ 17B-4-3(b) and the case of State of West
Virginia ex rel. William D. Moomau, plaintiff,
v. Honorable John M. Hamilton, Judge of the
Circuit Court of Hardy County, and Delmas W.
Ours, 400 S.E.2d 259 (1990)°?

In answering this question, this Court must again examine

State ex rel. Moomau v. Hamilton, Id. In that case, this Court

addressed the question of whether an individual convicted of driving
while intoxicated, third offense, was eligible to serve home detention

and work release in lieu of time in prison. The Court held that a



prison sentence was mandatory and that home detention and work release
in lieu of the prison sentence were not available. 1In reaching that
conclusion, the Court looked at the particular language of W.Va. Code,

17C-5-2, and stated:
The sentence to be imposed for DUI, third
offense, is prescribed by W.Va. Code, 17C-5-2 (i)
(1986) . It is imprisonment "in the penitentiary
for not less than one nor more than three years."
(Emphasis added). Furthermore, W.Va. Code,
17C-5-2 (m), provides that the sentences
"provided herein . . . are mandatory and shall
not be subject to suspension or probation." 1In
State ex rel. Hagg v. Spillers, 181 W.Va. 387,
382 S.E.2d 581 (1989), we had the question of
whether a judge could give probation on a third
offense DUI conviction, and we stated in Syllabus
Point 2:

"When an individual is convicted of
third-offense driving under the
influence of alcohol, the term of
imprisonment set out in W.Va. Code,
17C-5-2(1) of confinement 1in the
penitentiary for not less than one nor
more than three years is mandatory and
is not subject to probation."

State ex rel. Moomau v. Hamilton, Id. at 253, 400 S.E.2d at 26l.

The Court found that when the Home Detention Act is analyzed,
it bears a close analogy to probation and that home detention is
available for both probation and as an alternative sentence to another
form of incarceration. In either case the offender is under the
supervision of a probation officer. The Court further found that
the Home Detention Act provides a variety of exceptions which enable

an offender to be away from actual home confinement and that these



exceptions are so broad that a person sentenced under the act enjoys

virtually the same freedom as a probationer.

While Carl Morris, the defendant in the present proceeding,
was convicted for a third offense of violating W.Va. Code, 17B-4-3(b),
rather than W.Va. Code, 17C-5-2, in many respects relative to the
certified gquestion in the present proceeding W.Va. Code, 17B-4-3(b)
is analogous to W.Va. Code, 17C-5-2. Like W.Va. Code, 17C-5-2, W.Va.
Code, 17B-4-3(b), prescribes a sentence for the crime discussed.
It provides that the convicted person "shall be imprisoned in the

penitentiary for not less than one year nor more than three years

."  (Emphasis added.) Furthermore, as in W.Va. Code, 17C-5-2,

W.Va. Code, 17B-4-3(b), refers to a "mandatory" jail sentence.

In the present case, as in the Moomau case, this Court
believes that the Legislature, by inserting specific language in W.Va.
Code, 17B-4-3(b), relating to imprisonment in the "penitentiary" in
conjunction with language relating to a "mandatory jail sentence",
departed from its usual method of describing sanctions for crimes
and intended that individuals convicted serve actual jail sentences
and not be eligible for the usual panoply of options that result in

less onerous conditions. Similarly, the Court believes, as in State

ex rel. Moomau v. Hamilton, Id., that no release which is tantamount

to probation and no alternative which granted the convicted person

the same freedom as a probationer is allowable.



Given these conclusions, this Court believes that the
certified question posed by the circuit court in the present proceeding
must be answered in the negative. Consequently, the Court holds that
a defendant convicted of driving a motor vehicle on the public highway
of this State at a time when his privilege so to do has been lawfully
revoked for driving under the influence of alcohol for the third or
subsequent offense 1is not ordinarily eligible for probation,
alternative incarceration under the Home Detention Act, or other

alternative sentencing.?

Certified Question Answered.

2This Court, in Crain v. Bordenkircher, No. 16646 (W.Va.
June 25, 1992), took notice that because of the delay in the
construction of the new penitentiary the State, by necessity, was
having to place felony inmates in county jails, creating overcrowded
conditions, which has resulted in a very serious situation. As a
result of this serious situation, this Court believes an extraordinary
situation currently exists which requires immediate action and
justifies a deviation from the statutory requirement that requires
mandatory commitment to a county jail for conviction of an offense
under W.Va. Code, 17B-4-3(b). Accordingly, the Court holds that an
individual convicted of either first offense or second offense driving
under the influence of alcohol or driving while his license is revoked
for driving under the influence of alcohol may be granted home
confinement under the Home Detention Act in lieu of confinement in
a county Jjail. Home confinement, under these extraordinary
circumstances, shall mean home confinement as defined in W.Va. Code,
62-11B-4, and there shall be no exceptions as set out in W.Va.
Code, 62-11A-1 and 62-11B-5. This deviation from the mandatory
confinement in a county jail for a conviction of first or second offense
driving under the influence of alcohol or driving while his license
is revoked for driving under the influence of alcohol shall exist
until the state correctional facility under construction at Mt. Olive
is complete and open for the housing of felony inmates.




