IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIL

BUSINESS COURT DIVISION p—
) e
AXIALL CORPORATION and ) :
WESTLAKE CHEMICAL CORPORATION, ) Civil Action No. 19-C-59-77:
) :**"
Plaintiffs, ) '/S)
) Judge Christopher C. Wilkes
vs. )
)
NATIONAL UNION FIRE INSURANCE )
COMPANY OF PITTSBURGH, PA.; ALLIANZ )

GLOBAL RISKS US INSURANCE COMPANY; )
ACE AMERICAN INSURANCE COMPANY; )
ZURICH AMERICAN INSURANCE COMPANY;)
GREAT LAKES INSURANCE SE; XL
INSURANCE AMERICA, INC.; GENERAL
SECURITY INDEMNITY COMPANY OF
ARIZONA; ASPEN INSURANCE UK LIMITED;
NAVIGATORS MANAGEMENT

COMPANY, INC.; IRONSHORE SPECIALTY
INSURANCE COMPANY; VALIDUS
SPECIALTY UNDERWRITING SERVICES,
INC.; and HDI-GERLING AMERICA
INSURANCE COMPANY,

Defendants.

ORDER APPOINTING DISCOVERY COMMISSIONER

By prior Order, the Court directed the parties to meet and confer regarding the appointment of

a Discovery Commissioner. Having considered the parties’ selection, the Court hereby appoints the
Honorable Russell M. Clawges, Jr. (o serve as Discovery Commissioner in the instant litigation,

pursuant to Rule 53 of the West Virginia Rules of Civil Procedure and the inherent authority of the of

the Court. Rule 53 provides that:

Commissioners in  chancery shall
“comimissioners.’

henceforth be known as
> The practice respecting the appointment of such

commissioners and references to them, and respecting their powers and
duties, and the powers and duties of courts to hold hearings upon their
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reports, shall be in accordance with the practice heretofore followed in
this State. In all other respects, the action in which a commissioner is
appointed, is governed by these rules.
The Court ORDERS the Discovery Commissioner to proceed with all reasonable diligence.
The Discovery Commiissioner’s Duties
The Discovery Commissioner shall have the authority to: 1) resolve discovery conflicts; 2)
assist with issues raised by clectronically stored information, native formats, and meta data; 3) monitor
depositions; and 4) resolve privilege issues.
Communications with the Parties and the Court
The Discovery Commissioner may communicate ex parfe with the Court at his discretion,
without providing notice to the parties, regarding logistics, the nature of his activitics, management of
the litigation, and other appropriate procedural matters.
The Discovery Commissioner’s Record
The Discovery Commissioner shall maintain normal billing records of his time spent on this
matter, with reasonably detailed descriptions of the activities and matters upon which the Discovery
Commissioner has worked. 1f the Court asks the Discovery Commissioner to submit a formal report or
recommendation regarding any matter, the Discovery Commissioner shall submit such report or
recommendation in writing for filing on the case dockel. The Discovery Commissioner need not
preserve for the record any documents created by the Discovery Commissioner that are docketed in
this or any other court, nor any documents received by the Discovery Commissioner from counsel or
parties in this case.
Review of the Discovery Commissioner’s Rulings
The Discovery Commissioner shall either: (1) reduce any formal order, finding, report, ruling,
or recommendation to writing and file it with the business court; or (2) issue any formal order, finding,

report, ruling, or recommendation orally on the record before a court reporter.
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Any party may file an objection to an order, finding, report, ruling, or recommendation by the
Discovery Commissioner within ten (10) business days of the date it was filed or issued orally on the
record. Failure to meet this deadline results in permanent waiver of any objection to the Discovery
Commissioner’s orders, findings, reports, rulings, or recommendations. Absent timely objection, the
orders, findings, reports, rulings, and recommendations of the Discovery Commissioner shall be
deemed approved, accepted, and ordered by the Court, unless the Court expressly provides otherwise.

If the Discovery Commissioner issues an informal ruling or order that is not on the record (such
as resolution of a discovery dispute) either orally, via email, or through other writing, and a party
wishes (o object Lo that ruling or order, the party shall ask the Discovery Commissioner to formalize
the ruling or order by filing it on the docket or appearing to issue it orally on the record before a court
reporter. Such request shall be made within three (3) business days of issuance of the informal order
or ruling or the opportunity to object shall be waived. The procedures and deadlines outlined in this
section shall then apply.

The Court shall decide de novo all objections to conclusions of law made or recommended by
the Discovery Commissioner. The Court shall set aside a ruling by the Discovery Commissioner on a
procedural matter only for an abuse of discretion. The Court shall retain sole authority to issuc final
rulings on matters formally submitted for adjudication, unless otherwise agreed by the parties, and
subject to waiver of abjection to written orders or recommendations as noted above. To the extent the
Discovery Commissioner enters an order, finding, report, ruling, or recommendation regarding an issue
of fact, the Court shall review such issue de novo, if any party timely objects pursuant to the Rules and
within the ten (10) business day time period set forth herein. Failure to meet this deadline vesults in

permanent waiver of any objection to the Discovery Commissioner’s findings of tact.
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Compensation of the Discovery Commissioner

The Discovery Commissioner shall be compensated at the rate of $300.00 per hour, with
defendants bearing 50% of this cost and plaintiffs bearing 50% of this cost. The Discovery
Commissioner shall incur only such fees and expenses as may be reasonably necessary to fulfill his
cduties under this Order, or such other orders as the Court may issue. The Court has considered the
faimess of imposing the likely expenses on the parties and has taken steps to protect against
unreasonable expense or delay.

From time to time, on approximately a monthly basis, the Discovery Commissioner shall file
an ltemized Statement of fees and expenses (not to include overhead). The Discovery Commissioner
shall file with his ltemized Statement a Summary Statement, which shall list only the total amount
billed and shall contain a signature line for the Court, eccompanied by the statement “approved for
disbursement.” If the Court determines the Ttemized Statement is regular and reasonable, the Court
will sign the corresponding Summary Statement and transmit it to the partics. Plaintiffs and
Defendants shall each then remit to the Discovery Commissioner their respective 50% share of any
court-approved amount, within thitty (30) calendar days of Courl approval.

Discovery Commissioner’s Affidavit

This Order shall becorye effective on the date on which Discovery COITIl]li.SSiOIlel\‘.ﬂCla..\\xgeS

l"rl(:s with lhé()purt an affidavit disclosing there is no ground for l'\}is disqualification or:"ij_' ] gréu‘nd tor

. : : \ N . k - . .
disquulification s disclosed; that the'parties have consented subjeh} to the Court’s'upproval to waive

[y
'

the disqualification.
Cooperation

The parties and their counsel, including their successors in office, agents, and employees, shall
provide full cooperation to the Discovery Commissioner, and any staff or consultant employed by the

Discovery Commissioner, and observe faithfully the requirements of any orders of the Courl and
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rulings of the Discovery Commissioner. The parties shall timely comply with rulings of the Discovery
Commissioner issued pursuant to this Order. The Discovery Commissioner may, if appropriate, impose
on a parly any non-contempt sanction provided by Rule 37 or 45 of the West Virginia Rules of Civil
Procedure, and may recommend a contempt sanction against a party and sanctions against a nonparty.
As an agent and officer of the Couwet, the Discovery Commissioner (and those working at his direction)
shall enjoy the same protections from being compelled to give testimony and from lizbility for damages
as those enjoyed by other judicial adjuncts performing similar functions.
Access to Informuation

The Discovery Commissioner may require reports from any party in a format specified by the
Discovery Commissioner, as rcasonably required to enable the Discovery Commissioner to perform
all assigned duties.

A copy of this Order has this day been electronically served on all counsel of record, and
forwarded by U.S. Mail to Discovery Commissioner Russell M. Clawges, Jr.

It is so ORDERED,
ENTER: e ’ L

Honorable Christopher C. Wilkes
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PREPARED AND SUBMITTED BY:

o dad onee . NN g

James A. Varner, Sr. (WV State Bar #3853) Myles A. Parker (admitted pro hac vice)
Debra Tedeschi Varner (WV State Bar #6501) Alexandra F. Markov («dmitted pro hac vice)
Varner & Van Volkenburg PLLC Justin M. Sumrall (admitted pro hac vice)
360 Washington Avenue Erin D. Guyton (adwiitied pro hac vice)
Clarksburg, WV 26301 Benjamin C. Lewis (admitted pro hac vice)

Tel: (304) 918-2840 / Fax: (304) 566-1161 James L. Warren, I (adwitted pro hac vice)

Co-Connsel for Defendants Jay M. Pattcrson (admitted pro hac vice)
’ Jacob T.E. Stulzman (admilted pro hac vice)

Carroll Warren & Parker PLLC

188 Last Capitol Street, Suite 1200

P. O. Box 1005

Jackson, MS 39215-1005

Tel: (601) 592-1010 / Fax: (601) 592-6060
Co-Counsel for Defendauts

AGREED TO BY: s
~7 \X,/

1avis L. Brannon (WV State Bar #12504) e
Sarah M. Czypinski (admitted pro hac vice)

' Yy
Paul C. Fuener (admitted pro hac vice) " 14 Seventh $treet
David R. Osipovich (admitted pro hac vice) 1/ Moundsville, WV 26041
Thomas C. Ryan (WV State Bar #9883) - Telephonc: (304) 845-2580
John M. Sylvester (admitted pro hac vice) Facsimile: (304) 845-9055
Jessica L.G. Moran (admitted pro hac vice) Co-Counsel for Plaintiffs
Elizabeth A. Hoadley (admited pro hac vice)
K&L Gates LLP

210 Sixth Avenue
Pittsburgh, PA 15222
Telephone: (412) 355-6500
Facsimile; (412) 355-6501
Co-Counsel for Plaintiffs
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