IN THE CIRCUIT COURT OF MCDOWELEL COUNTY, WEST VIRGINIA
STOLLINGS TRUCKING COMPANY, INC.

Plaintiff,

CIVILACTION NO.: 17-C-55

Honorable Judge Rudolph J. Murensky, 11
CONTINUUM COAL, LLC, a West Virginia
Limited Liability Corporation, GS ENERGY, LL.C
a West Virginia Limited Liability Corporation,
TAN GANZER, Individually and in his capacity

as member of Continwum Coal, LL.C, and

=
GARY GANZER, Individually and in his capacity RS
as member of Continunm Coal, LLC = 2 g_;_
o S5
Defendants. e
E EHEm
DEFENDANTS’ ANSWER TO COMPLAINT AND COUNTERCLAIMG & ‘g

W e

The Defendants, Continuum Coal, LLC, GS Energy, LL.C, Ian Ganzer, and G‘é"lfy Ganzer

(“Defendants™), by counsel, Thomas H. Fluharty, and Hunter B. Mullens, Mullens & Mutlens,

PLLC, respectfully submit this Answer and Counterclaim in response to the Complaint of Plaintiff,

Stollings Trucking Company, Inc., and aver and answer as follows:

FIRST DEFENSE

Plaintiff’'s Complaint, in its entirety, fails to state a claim against the Defendants upon

which relief may be granted.

SECOND DEFENSE

The Defendants hereby affirmatively assert estoppel and raise and preserve each and every
defense set forth in Rule 8, 9 and 12 of the West Virginia Rules of Civil Procedure, and
specifically include the affirmative defenses set forth in Rule 8(c) of the West Virginia Rules of

Civil Procedure. The Defendanis further reserve the right fo raise such additional defenses that

later may be developed during discovery.




THIRD DEFENSE

Plaintiff suffered no damage or loss by any act or conduci of the Defendants.

FOURTH DEFENSE

Without waiving the aforementioned defenses, the Defendants deny all allegations not

specifically admitted herein and demand strict proof of any and all allegations against them, and

further state as follows in answer to Plaintiff’s Complaint:

1.

The Defendants admit the allegations as contained in numbered paragraphs 1, 2 and 3
of the Complaint.

The Defendants admit in part and deny in part the allegations as co;ltained in numbered
paragraphs 4 of the Corplaint. The Defendants admit that lan Ganzer resides in
Monongalia County, West Virginia and that he is a member of Continuum Coal, LLC
and GS Energy, L1.C, but deny that Continuum Coal, LLC and GS Energy, LLC act as
his alter ego.

The Defendants admit in part and deny in part the allegations as contained in numbered
paragraphs 5 of the Complaint. The Defendants admit that Gary Ganzer resides in
Penansylvania and that he is a member of Continuum Coal, LLC and GS Energy, LLC,
but deny that Continuum Coal, LLC and GS Energy, LLC act as his alter ego.

The Defendants admit the allegations as contained in numbered paragraphs 6 and 7 of
the Complaint.

The Defendants admit in part and deny in part the allegations as contained in numbered
paragraph 8 of the Complaint. The Defendants admit that the Plaintiff is a company

with substantial experience in mining coal, but deny that the Plaintiff has substantial

expertise in mining coal as presented in numbered paragraph 8 of the Compiaint.




10.

11.

12.

13.

14.

i5.

The Defendants admit the allegations as contained in numbered paragraphs 9 of the
Complaint.

"The Defendants deny the allegations as a whole as contained in numbered paragraphs
10, 11, 12, 13, 14, 15, 16, 17, and 18 of the Complaint.

The allegations contained in numbered paragraph 19 of the Complaint do not require a
response from the Defendants; however, the Defendants demand strict proof of any and
all allegations that may be referred to in said paragraph.

The Defendants deny the allegations as a whole as contained in numbered paragraphs
20, 21, 22, 23, and 24 of the Complaint.

The allegations contained in numbered paragraph 25 of the Complaint do not require a
response from the Defendants; however, the Defendants demand strict proof of any and
all allegations that may be referred to in said paragraph.

The Defendants deny the allegations as a whole as contained in numbered paragraphs
26, 27, 28, and 29 of the Complaint.

The allegations contained in numbered paragraph 30 of the Complaint do not require a
response from the Defendants; however, the Defendants demand strict proof of any and
all allegations that may be referred fo in said paragraph.

The Defendants deny the allegations as a whole as contained in numbered paragraphs
31, 32, 33, 34, and 35 of the Complaint.

The allegations contained in numbered paragraph 36 of the Complaint do not require a
response from the Defendants; however, the Defendants demand strict proof of any and
all allegations that may be referred to in said paragraph.

The Defendants admit in part and deny in part the allegations as contained in numbered




paragraph 37 of the Complaint. The Defendants admit that Continuum Coal, LLC, not

the Defendants, entered into a signed Contract Mining Agreement on July 20, 2013

with the Plaintiff, but deny that it was a “purported” Contract Mining Agreement.

16. The Defendants deny the aliegations as a whole as contained in numbered paragraphs
38, 39 and 40 of the Complaint.

17. The allegations contained in numbered paragraph 41 of the Complaint do not require a
response from the Defendarits; however, the Defendants demand strict proof of any and
all allegations that may be referred to in said paragraph.

18. The Defendants deny the allegations as contained in numbered paragraph 42 of the
Complaint.

WHEREFORE, Defendants, Continuum Coal, LLC, GS Energy, LLC, Tan Ganzet, and
Gary Ganzer, by counsel, deny that Plaintiff is entitled to the relief sought in its Complaint
and requests that this Honorable Court dismiss the Complaint and award the Defendants
their costs and attorney fees, with all applicable pre-judgement and post-judgement interest,
and any other relief the Court deems appropriate of justice requires.

Defendants demand a jury trial on all relevant issues of fact, if any may be determined

10 exist.

COUNTERCLAIM BY DEFENDANT CONTINUUM COAL, LLC AGAINST
STOLLINGS TRUCKING COMPANY, INC.

L Parties and Jurisdiction

1. Stollings Trucking Company, Inc. (“Plaintiff”) is a West Virginia corporation doing
business in the State of West Virginia and having its prineipal place of business located

at 1358 Marcum Trucking Drive, Verdunville, West Virginia 25649,




10,

11.

Continuum Coal, LLC (“Continuum™) is a West Virginia limited liability company
doing business in the State of West Virginia and having its principal place of business
located at 304 Waitman Street, Morgantown, West Virginia 26501,
This Court has jurisdiction and the venue of McDowell County, West Virginia is
proper.

I1. Background
Plaintiff and Continuum signed and entered into a Leiter of Intent, dated August 18,
2011 (“LOY?), to surface mine the Red Ash seam of coal on certain real property situate
in McDowell County, West Virginia, WVDEP Permit No. 5400507 (“Property”).
Thereafter, Plaintiff started operations under said LOL
Plaintiff and Continuum signed and entered into a Confract Mining Agreément, dated
July 20, 2013 (“CMA"), to surface mine the Property (See Exhibit No. 1 — Confract
Mining Agreement, dated July 20, 2013},
Thereafter, Plaintiff and Continuum commenced coal production on the Property under
said CMA.
Plaintiff failed to fulfill its terms of the CMA and was unwilling and/or unable to fulfill
the valid Purchase Orders for coal obtained by Continuum.
Plaintiff knowingly concealed material facts and/or otherwise made misleading
ropresentations and misled Continuum concerning Plaintiff’s financial status and/or
ability to mine coal.
Continuum put Plaintiff on notice that Plaintiff was in default of the CMA.
Thereafter, Plaintiff voluntarily signed, on June 6, 2015 (date according to the State of

West Virginia authorized Notary Public), the West Virginia Department of




Environmenta! Protection’s Notice to Cease Operator Assignment, dated Aprif 27,

2015.

i, Count]: Breach of Contract

12. Continuum alleges and incorporates herein by reference the allegations set forth in the
paragraphs above. |

13. The Plaintiff and Continuum entered into a valid and binding CMA on July 20, 2013
(See Exhibit No. 1 - CMA).

14, Continuum fulfilled its obligations under the CMA and/ér otherwise complied with the
CMA in every way to the extent possible.

15. Plaintiff breached the CMA in a myriad of ways, including but not necessarily limited

to:

Failing to “secure the greatest commercially reasonable and economically

e

feasible recovery of merchantable and minable coal” (See Exhibit No. 1 -
CMA, paragraph No. 5).

b. Failing to timely fulfill Purchase Orders obtained by Continuum for coal;

¢. Failing to properly maintain its equipment;

d. Failing to remove its equipment in compliance with the CMA, and otherwise
abandoning some of its equipment, with said abandoned equipment becoming
the property of Continuum,

e. Failing to fulfill reclamation obligations;

f Otherwise breached the CMA, and

g. Furthered breached the CMA as shall become evident by the discovery process.




16. Continuum has been deprived of its lawful title and right to the aforesaid abandoned
equipment of Plaintiff;

17. Continuum has incurred damages in lost profits, additional costs, reclamation costs and
continued reclamation requirements on the Property, as well as other damages due to
Plaintiffs breach of the CMA and its obligations.

V. Count 2: Fquitable Estoppel/Detrimental Reliance

18. Continuum alleges and incorporates herein by reference the allegations set forth in the
paragraphs above,

19, Plaintiff knowingly concealed material facts and/or made misleading representations
and otherwise misled Continuum concerning Plaintifl’s financial status and/or ability
to mine coal.

20. Contimuum was without the knowledge or the means of knowledge to fully know
Plaintiffs financial status and/or ability to mine coal.

21. Plaintiff intended that Continuum act, or not act on, by delaying the procurement of
another mine operator {o mine the Property all causing damages to Continuum and
allowing Plaintiff to improperly maintain and prolong an interest in the Property.

22, Continuum  acted lo its detriment by relying on the concealment and/or
misrepresentations of Plaintiff.

23. Continuum suffered damages due to the concealment and/or misrepresentation of

Plaintiff.

v, Count 3; Request for Specific Performance

24, Continuum alleges and incorporates herein by reference the allegations set forth in the

paragraphs above.




ot

25. As specifically set forth in numbered paragraph 31 (states in part) of the CMA:
Upon termination of this Agreement for any reason, Contractor shall
remove its vehicles, equipment, tools, trade fixtures, supplies, movable
structures, and improvements (collectively the “Contractor’s Materials™)
from the premises within 90 days after termination. If Contractor fails to
remove any of the Contractor’s Materials from the premises within the
99 day period set forth above, all Contractor’s Materials left thereafter
on the premises, as well as all permanent fixtures placed by Contractor
upon the premises, shall become the property of Owner.

(See Exhibit No. 1 — CMA, paragraph No. 31).

26. Plaintiff (Contractor) left and otherwise abandoned equipment and Contractor’s
Materials after the aforesaid 90 day period and all such equipment and Contractor’s
Materials are the property of Continuum (Owner),

27. Specifically, Plaintiff abandoned the following equipment and Contractor’s Materials:

a. Caterpillar Loader: VIN Number: 992C-208-49z2051;

b. Caterpillar Dozer: VIN Number: D11-312-7pz968;

c. Caterpillar Rock Truck: VIN Number: 777-509-4x)1048;

d. Caterpiliar Rock Truck: VIN Number: 777-516-4xj247,

¢. John Deere 850 Dozer; and

£ Other equipment and Contractor’s Materials that shall become evident by the
discovery process.

28. The aforesaid abandoned equipment and Coniractor’s Materials ate the sole property of
Continuum,

29, Continyum requests this Honorable Court find and declare that the equipment and

Contractor’s Materials set forth in numbered paragraph 27 herein has been abandoned

by Plaintiff and that said equipment and Contractor’s Materials are the sole property of

Continuum,




PP X

WHEREFORE, Defendant, Contimmm Coal, LLC, respectfully requests that this
Honorable Court enter a judgment against the Plaintiff for actual damages, punitive
damages, plus pre-judgment and post-judgment interest, and to further order the payment of
Defendant’s attorney fees and costs in the prosecution of this matter, with all applicable pre-
judgement and post-judgement interest; and further, that this Honorable Court specifically
find and declare that the equipment and Contractor’s Materials set forth in numbered
paragraph 27 herein has been abandoned by the Plaintiff and is the sole propesty of
Continuum and further take all action necessary to procure proper title in the name of
Continuum, and any other relief the Court deems appropriate or justice requires.

Defendant, Continuum Coal, LLC, demands a jury trial on all relevant issues of fact, if

any may be determined to exist.
Respectfully Submitted,

Continuum Coal, LLC,
GS Energy, LLC,

Tan Ganzer, and

Gary (Ganzer,
Defendants,

By Counsel.

72
Hunter B. Mullens, Esq.
W.Va. State Bar #7620
Mullens & Mullens, PLLC
P.O.Box 95
Philippi, WV 26416
(304) 457-9000
(304) 457-9002 (facsimile)

Thomas H. Fluharty, Esq.

W.Va, State Bar #1231

Law Office of Thomas H. Fluharty
408 1.ee Ave.

Clarksburg, WV 26301

(304) 624-7832

(304) 622-7649 (facsimile)




IN THE CIRCUIT COURT OF MCDOWELL COUNTY, WEST VIRGINIA
STOLLINGS TRUCKING COMPANY, INC.
Plaintiff,

v. CIVILACTION NO.: 17-C-55
Honorable Judge Rudolph J. Murensky, XI

CONTINUUM COAL, LLC, a West Virginia
Limited Liability Corporation, GS ENERGY, LLC
a West Virginia Limited Liability Corporation,
JAN GANZER, Individually and in his capacity
As member of Continnum Coatl, LLC, and

GARY GANZER, Individually and in his capacity
as member of Continunn Coal, LLC

Defendants.

CERTIFICATE OF SERVICE

I, Hunter B. Mullens, undersigned co-counsel for the Defendants, Continuum Coal, L1.C,
GS Energy, LLC, lan Ganzer, and Gary Ganzer, certify that the foregoing Defendants’ Answer to
Complaint and Counterclaim was served upon the following counsel of record via U.S. mail,
postage prepaid, via facsimile, and via electronic mail, as indicated below, on the 10™ day of July,

2017, as follows:

Scott H Kaminski, Esq.

Kaminski Law, PLLC

P.O. Box 3548

Charleston, WV 25335-3548
Counsel for Plaintiff

o
Hunter B, Mullens, Esq.
W.Va, State Bar #7620
Mullens & Mullens, PLL.C
P.O. Box 95
Philippi, WV 26416
(304) 457-9000
(304) 457-9002 {facsimile)
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Thomas H. Fluharty, Esq.

W.Va. State Bar #1231

Law Office of Thomas H. Fluharty
408 Lee Ave.

Clarksburg, WV 26301

(304) 624-7832

(304) 622-7649 (facsimile)




hereinafier set forth,
mine and remove, by
hereafier developed

the coal contained in |

CONTRACT MINING AGREEMENT
THIS CONTR

of the Q(‘IH' day| of
COAL LLC, a Wg

TRUCKING COMPANY, INC., a West Virginia coyporation (“Contractor”).

WITNESSETH:
WHEREAS, ¢

e;,’?

sutface mining methcwd from certain property tocated in McDowell County, West V:rglmax_,

=
r‘
WIHERRAS, Qwner desires to engage Contractor, as an independent contrast miser, to

surface mine and 1em)

s [}
conditions set forth i) this Agreement; and v
WHEREAS, (Contractor desires to accept such engagement,

NOW, THEREFORE, for and in consideration of the premises, which are not mere

recitals but an intsgial part hereof, and of the mutual covenants, benefits and undertakings

hereinafter set forth, the adéquacy and sufficiency of which are hereby acknowledged, the parties

covenant, agree, reprasent and warrant as follows:

1. ENGAGEMENT OF CONTRACTOR. Owner, upon the terms and conditions

hercby engages the services of Contractor as an independent confractor to
usual and accepted surface or strip mining metheds boeth now known and
inchading but not limited to highwall, confour, mountain top, and auger),

he coal seam located in or on the property more particularly described on

the map attached hereo and made a part hereof as Exhibit A (the “Property”).

ove coal from that property in accordance wnh and subject to the tormPand

LACT MINING AGREEMENT (“Agreement™), is made and entered info as

() 2013 {the “Bffective Date™), by and between CONTINUUM

st Virginia limited liability company (“Owner”)} and STOLLINGS

Ywrer has the right to mine and remove coal from the Red Ash seam by thqﬂ




2. EXCL)

JSIVE CONTROL. It is understood by the parties that the Coniractor

shall exercisé complg
contemplated by this
over its employees an|
of its employees. (4
employees. Contract

records arising out of]

e and exclusive control over the mining activity and mining operations

.
=

Agreement. The Contractor shall exercise complete and exclusive control

i shall have the right to employ, discharge and fix the compensation of all -
bntractor shall be solely responsible for all compensation concerning its
br shall be chargeable and shall take care of all dutics; obligations and

its employee-employer relationships. Owner shall exercise no contrel of

Contractor’s employe

or mining operations hereunder except as required for protection. of the

Property and to ensurg conformity with the plan of mining and related projections. Contractor

shall conduct its ope

ions hercunder in such a manner as to do no more damags to the Propersty

than would ocour in te ordinary pradent operation of 2 nining facility, Notbing herein shall be

construed as creating {a single enterprise, joint venture, landlord-tenant, or employer-employee

relationship betwesn Contractor and Owner, Contractor is not, and shail not represent itself to

be, a partaer, joint ve

to create 2 parmership

turer, agent or representative of Owner. Nothing herein shall be deemed

between the parties hereto, to oonvey 1o either party, by operation of law

or otherwise, any interest in, right to, or ownership of, any property of the other party, or to

gonstimnte Contractor
services contemplated

3.

WARRANTY OR Rl

QUALITY, MINABI

WITHIN THE PROP

AGREES THAT NO

as an agent of Owner for any purpose. Contractor will carry out the

by this Agreement as an independent contractor.

QUALI’IY OF RESERVES. OWNER MAKES NO IMPLIED OR EXPRESS

RPRESENTATION CONCERNING THE EXISTENCE, QUANTITY,
LITY OR MERCHANTABILITY OF THE COAL SEAMS ON OR
ERTY OR OTHERWISE AN} CONTRACTOR COVENANTS AND

REPRESENTATIONS, STATEMENTS OR WARRANTIES, EXPRESS




“Y~

OR IMPLIED, HAVE BEEN MADE BY OR ON BEHALF OF OWNER CONCERNING THE

PROPERTY, ITS C

BNDITION, THE USE OR OCCUPATION THAT MAY BE MADE

THEREQF, THE LENGTH OF TIME OF CONTRACTOR™S OPERATICON, THE ECONOMIC

FEASIBILITY OR S{JCCESS OF CONTRACTOR’S OPERATION, OR THE INCOME THAT

MAY BE DERIVED

4. ECON

THEREFROM.
(OMIC INTEREST. It is understood and agreed that Owner shall obtain or

possess title to the co

5. 9,0

mined or to be mined under this Agreement,

binds itself to ditigen

RACTOR’'S OBLIGATION TO MINE. (a) Contractor agrees and

ly and promptly commence operations hereunder as soon as all applicable

permits and approvals are f;:ceived, and to diligently proséeute all operations hereunder in a

vareful, skillfat, confinuous and workmeunlike manner, according to modern methods and

practices of mining, while expending reasonable and necessary funds for proper health and safety

measures, $0 as © ]ecum the greatest m;m gcoffomically feasible

ecovery of merc!
be accomplished in
compliance with the 1

(b)

ble and minable coal, as ciean and free from extraneous matenalsas can
a comumercially reasbmable and economically feasible fashion and in
pquirernents set forth in this Agreement,

If Contractor has not commenced mining activities on the Property within

30 calendar days after the Owner has obtained (and provided to the Contractor evidence of

Owner having obtaingd) all permits and bonding required to be obtained by the Owner pursuant

to this Agreement to

ow for the commencement of mining by the Contractor, this Agreement

may be cancelled by sither party upon 10 calendar days written notice to the other party. This

Agreement shall be deemed terminated upon the expiration of the 10® calendar day unless

Contractor has prior

ereto commenced mining activities on the premises.




(c)
and economically feas
the ordinary course o

profit to Contractor

Whenever used in this Agreement, the phrase “commercially reasonable
ible,” or words of similar impart, shall mean coal which when reached in -
f mining operations ordinarily ¢an be mined and markefed at reasonable

Owner by the use of machinery and mining methods which are at that

tfime modern and eﬁ:I:ent and by the use of efficient management and plenning. Such phrase

shall be construed fo

the effect that as mmeh coal shall be recovered as is commercially and

economically reasonaie and practicable, But without ﬁnposing an unreasonable burden upen the

Contractor where

6.

unftrable natural conditions are encountered.
INVESEIGATION BY CONTRACTOR, Contractor acknowledges that before

entering into this Agr
existing conditions on
on which operations

anticipated by this Agl
Agreement, and (V)
investigation on the B

condition. Owner ag

geological data relative to the prernises in the possession of Owner.

7. CONFE(

Lement it has made a commercially reasonable investigation into: (i) the

the Property, (if) any observable pi;ysicai limitations appliceble to areas

will occur, (i) the type of equipment pecessary to compiete the work

ooment, (iv) laws affecting performance by Contractor of work under this

any dangerous conditions which are ascertainable by reasonable

roperty. Contracter hereby accepls the Properly in its existing physical

ees to promptly provide Contractor with copies of all engineering and

e

LRMITY WITH LAWS. Subject to the other terms of this Agreement,

Contractor covenants

regulations, ordinance:

hnd agrees to fully and compleiely comply with all laws, statutes, rules,

;. orders and directives of all governmential authorities with respect to the

work to be performed herevmder by Contractor or in any manuer ineidental to such WOIK,

inchuding but not lim

ted to the Federal Fair Labor Standards Act, the Walsh-Healey Public




Contract Act, the Fed

atil Reclamation Act

8, MINE

bral Mine Safety and Health Act of 1977, and the Surface Mining Control
h{1977.

bT, ANS AND INSPECTION BY OWNER, (a)

Owner protection and

shall jointly prepate

In order to allow
conformity for its mining operations and properties, Owner and Contractor

and mutually agree wpon all mining plans and projections. As mining

progresses, Contractof may recommend adjustinents to the mining plan and projections, subject

to the approval of (

wner, which approval shall not be unrcasonably withheld or delayed.

Contractor shall condoct its mining operations in accordance with the mutually agreed apon

mining plans andin a

feasible yield of merd

fnanner as to secure the largest commerciafly reasonable and economicaily

hantable and minable coal from the premises before any part thereof is

shandoned. ContractoLshall nse reasonable care and diligence wnder all of the circumsiances so

that the mining of any
of merchantable and

(b)

Contractor’'s operation

<in or seam of coal shall not unreasonably destroy any other vein or seam
inable coal found on the Property.
Owner shall have fhe right to enter and inspect the Properly and

s and shall further have the right to enter the area being mined by the

Contactor, provided tiat such entry does not violate any restrictions placed upon the Contractor

by its insurance comphny. Such inspections shall not unreasonably interfere with Contractor’s

wining operations.

Property and Contract

tractor may require Owner or ifs designee, as a condition to access to the

r's operations, to execute and deliver to Contractor such written consents,

waivers, releases, or dther documentation as may be generally required by Contractor of third

patties desiring access to the premises or the Contractor’s operations.

9.

MANA

GEMENT, MACHINERY, TQOLS, SUPPLIES. (a) Contracior shall

perform the work reqy

ired by this Agreement according to its own manner and methods which




e

are not inconsistend mth the other provisions hereof, and without direction by Owner except as

may be necessary for Owner fo protect its property or ensure conformity with the mining plans

and projections as st &’crth above,

)  Contraf

and equipment used b

modem mining meth

or shall furnish, tepair, replace, and maintain ali tools, supplies, material
it in the production and delivery of coal. Contracter shall use recognized

, emplay capable management, expend reasonable and necessary funds

for proper health and safety measures, mite development, reclamation for which Contractor is

responsible, drainage

enable it to secure

merchariable and

(e) All labg

d pollution control, and take all other actions reasonably necessary to
e largest commcmiallf reasonable and economically feasible yield of

:hle coal aud deliver the same to Owner as herein sei forth.

r and supplies provided by Contractor in furtherance of mining the

premnises shall be provrded at actual cost, without added profit to Contractor.

10. M[NINu PHRMITS AND LICENSES. Owner shall timely obtain a1 necessary

permit(s) required bry 4

performance of work pi

Crwney shall timely obf

conduct of mining ope

ny governmental authority for the conduct of mining operations and
L irsuant o this Apresment, including all required reclamation permnits.
in all necessary bond(s) required by any governmental apthority for the

rations and performance of work pursuant 1o this Agreement. Qwner

already bas paid the first incremental bonding in the amount of twenty-eight thousand eight

hunidred doliars and no

cents ($28,800.00). Contractor has paid the second incremental bonding

in the amount of one hjmdred thirty-six thousand eight hundred dollars and no cents

($136,800.00). Ownen
doWars and no cents (3

and twenty-eight cents

has paid 2 state read construction bond in the amount of fifty thousand
50,000.00). Once production begins, Contractor shall be paid two doliars

($2.28) per ton of the first sixty thousand (60,000) tons of mined coal to




sexmburse Contractor ior one hundred thirty-six thonsand eight hundred dollars and no cents
($136,800.00) expeudlid for bonding. Once production begins, Owner shall be paid one doflar
and thirty-two cents (§1.32) per ton of the first sixty thousand (60,000) tons of mined coal to
reirburse Owaer for sé:venty-eight thousand eight hundred dollars and no cents ($78,800.00)
expended for b(mdi'ng : A Bonding Account will be established that shall be maintained for the

purpose of placing the addmanal incremental bonds to continue mmmg operations at a fate of

$X.XX per clean ton of coal sold. Contrastor shail oonduct its mining operations hereunder in

\
:

strict compliance with

permit(s) and all applicable federal, state and local faws, rules and
regulations and shalt o min all other mcessary‘federal, state and local governmental licenses,
consents and approvs for its operations hersunder pursuant to such laws, rules and regulations.
If gither party shall req ive any warning, nofice, citation, violation or order issued by any
govermuental authoxi having jurisdiction over the Property or the mining operations, such
party shall promptly n' the other party and provide copies of such communications to the
other party. Owner shalll use due diligence to make application for further mining and
raclamation permits am bonds so that (1) wpon the completion of mining operations and
abandonment of each pemitied area ‘continuous mining operation may be conducted on the
Property during the coftinuance of this Agmcmeﬁt, and (fi) that miniog may be commenced
upon the Property as § u n. as practicable. Upon release of any portion of the totai bond amount,
the released funds shall be distributed sixty percent (60.00%) to Owner and forty percent

{40.00%) 1o Contractof.

11. RESFQ $ISIBILITY FOR EMPLOYEES. (a) Contractor, solely and exclusively,

shall employ, direct, stem'se, dischazge and fix the compensation and working conditions and

practices of its employtes, shall be solely responsible for their payment and shall comply with ail

A&

7




laws pertaining to palyment of employees including without limitation the provisions of WV

Code 21.5-1, ef seq., land provide Owner either a copy of the bond posted as required by WV

Cade 21-5-14 or ass ;'mce that Js reasonably satisfactory to Owner that posting of such bond is

not required. |

{b) _,ontmctor solely and exclusively, shall be responsible for; and, at its sole
cost and expense, shaJ\ pay for and maintain any and all private and group life, accidental death
and dismemberment, fhealth, sickness and accident insurance. which may be required for its
employees and with nigard thereto shall indemnify and save Owner harmless from any and all
claims and liability fel#ned thereto. ‘

(c) Contractor, solely and exclusively, shall be responsible for, and shall
exercise complete conffol over its employees in all matters, disputes or grievances arising out of
Or any way connegted {mh Confractor’s aperations, '

12, I ' CE AND INDEMNITY. (2) Contractor agrees to obtain the following
ISuIance coverages: gg(i) coverage for any civil action arising under WV Code 23-4-2; (1)
i

general comprehensive | liability coverage (specifically including coverage for subsidence damage
i P

and environmental poﬂj;.rtion coverage) with Limits of lability no less than combined single lmits
:

of $2,000,000.00 for b ;»cﬁly injury and property damage; (iii) comprehensive automobite liability

including non-owned hnd hired cars with limits of liability no less than sinple limits of

|
$1,000,000.00 for bogily injury and $2,000,000.00 property damage; (iv) employer’s liability

insurance with limits gf Jiability no Jess than $1,000,000.00 per occurrence; (v) pollution legal
ith'a $5,000,000 incident limit* and (vi) Workers’ Compensation insurance
j:yees as permitted or required under the laws of West Virginia and

maintain insurance fuff, or otherwise gnarantee the payment of, black lung benefits to it




employees in accord%jnce with applicable laws, Contractor shall pay all premiums thercon and
shall, in such policy% or policies where applicable and available af no additional cost to

Contractor, pame the :Dwncr as additional insured as its interests may appear. Contractor shall

es of insurance demonsirating Contractor’s compliance with all of the

furnish Owner certifi
provisions of this F Egraph prior to commencement of mining heremmder and maintain on file
with Owner such cerfi cate(s) during the entire period of this Agreement. Al insurance required
under this Section 12, pther than Workérs® Compensation and black lang coverage, shall contain
2 provision requiring the insurance compagy to notify the Owner in writing not less than 10 days
'pnor to any canceliam{n of any such insurance. Contractor further agrees to acquire a minimum
$5,000,000 umbrella ghlicy.

(b  Notwithstanding Conivactor’s obligation o obtain insurance as above set
forth, Contractor agm%s and covenants to at all times indemuify and save Owner, its affiliates
and subsidiaries, and iﬁheir Tespective Representatives harmless against and from any and all

claims, damages, inj lmes to person or property, consequential damages, fines, penalties,

assessinents, losses aTd expenses, (including atiorneys” fees and other legal expenses) which

arise out of, result fro b, or are in consequence of (i) the performance by Contractor of any of its

dutics hereunder, (ii) the act or failure to act by Contractor or Contractor’s Representatives (other

than the Gwaer), or (i :') the breach or non-performance by Contractor of any of s covenants,

warranties, or represeriations set forth in this Agreernent. For all purposes of this Agreement, a

pariy’s “RepresentaﬁI:i: shall inchade that par'ty’s shareholders, directors, officers, employees,

agenis, confractors, licgnsees, and invitees,
{c) Dwner covenants and agrees to indemnify and save Contractor, its

affiliates and subsidia#ies, and their respective Representatives harmless agatnst and from any




and all claims, damagps, injuries to person or property, consequential damages, fines, penalties,

assessments, Josses apd expenses, (including attorneys’ fees and other legal expenses) which

arise out of, result fr , or are in consequence of (i) the petformance by Owner of any of its

duties hereunder, (ii} fhe act or failure to act by Owner or Owner’s Representaiives (other than

i
the Contractor), or (:ii) the breach or non-performatice by Owner of any of its covenauts,
warranties, or repressxﬁtaﬁons set forth in this Agreement. |

(@)  [The insurance and indenonity provisions of this paragraph shall survive the

termination of this Ag;;;ccment.

13. ROYALTIES, TAXES, FEES. PXPENSES, AND NET PROFIT

DISTRIBUTION, (a)} Gross Selling Price is defined as the price paid for the mined coal at point

of delivery. Net Profig iis defined as Gross Selling Price minus the following:

}’rti) 10% of Gross Selling Price shall be paid to GSE; GSE shall be
1

responsible for all roye*ty payments pursuant to leases of the mined property,

i) all wheelage, baulage, and portal fees;

J:m\ all severance taxes imposed by Rederal or State law, including but

: not limited to the West Virginia Severance Tax and the West

Virginia Additional Severance Tax;

iv)  all real property taxes levied on the premises or the minerals,
: including but not limited to unmined mineral taxes;

{v)  all trucking, handling, aod other transporiation costs;
{vi)  all Federal Form 720 Excise Taxes;

vii)  all Federal Office of Surface Mine Taxes including but not limited
o the OSM Reclamation Tax;

Quiii) all West Virginia Special Coal Taxes;

(ix) all costs and expenses incurred in engineering services relative to
the mining opezations or the premises;
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(xi)
;(xii)
i
ixiv)

fxv)

-

fxvii)

[heviii)

{oxii)

(i)

the fees and expense of obtaining and maintaining all mining and
reclamation permits and bonds;

the cost of water monitoring and testing;

the cost of reclamation attributable to mining operations;
all surface mining control and reclamation fees:

all brokerage fees associated with the sale of coal;

all electrical and other utility bills from the mining site(s);
all pond inspection fees and costs;

loss of value of Contractor’s equipment shall be paid as an expense
in equal instaliments over a twelve-month period;

equipment repair costs (tepair costs of twenty-five thonsand dollars
($25,000.00) or more for equipment owned by Contractor shall be
paid as an expense in oqual installments over a twelve-month

period);

start-up costs incurred by Contractor prior to commencement of
mining operations shall be paid as an expense on a $_ )

per ton basis from the first thousand (000 ‘%
tons of mined coal; \I,(

Qumer’s accomting costs;

a Reclamation Account that shall be maintained for the purpose of
reclamation following totat cessation of mining operations at a rate
of $X. XX per clean ton of coal sold;

a Bonding Account thai shall be maintained for the purpose of
placing the additional incremental bunds fo continue mining
operations at a rate of $X.XX per clean ton of coal sold; and

all Iabor and supplies necessary to mine the premises, subject to
Section 9(¢) of this Agreement.
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(b)

For itself and on behalf of the Owner, Contractor shall pay the following

sums which are payzﬁﬂe with respect to the mining operations of Contracfor pursuant to this

Contract Mining Agrebment:

E(i) all personal property taxes assessed on Contractor’s personal
‘. property;

{ii)  all social security taxes, income taxes, payroll taxes, sales and use
taxes and other taxes and fees which Cortractor is obligated 1o pay
under applicable law; and

(ifi)  all taxes imposed under the Black Lung Benefits Reform Act of
. 1977 as set forth in Imternal Revenne Code Section 4121, as
amended from time 0 fime,

14, FINES|OR PENALTIES. Contractor shall be responsible and solcly liable for

payment of any assefments, penalties or other fines imposed by any federal, state or local

- egency for any violati I

;:n of any loeal, state or federal law or regulation arising out of the conduct

of Contractor’s operatfons hereunder, except to the extent such is due to the act or failure to act

by Owner or Owner]s Representatives (other than the Contractor). Should Owner be an

interested party as a

i)etmittee on any mining permit or obligee on any bond, Owner may

compronise and settlcj‘ any claims for fines or penalties only with the prior written approval of

Contractor, which sha,jl ‘not be utreasonably withheld. If Contractor diligently responds to and

remedies such violation of any local, state or federal law or regulation atising out of the conduct

of Cortractor’s operations hereunder, then the assessment, penalty, and/or fine shall be treated as

a cost pursuant ta 13(d) above. Notwithstanding any of the above, should Owner be assessed or

fined for any such vicé'laﬁon arising out of the condunt of Contractor’s operations hereunder,

Contractor shall ﬁlﬁyéreimhuxsa Owmer for any expenses incurred in connection therewith,

inchiding payments mf‘ade to any federal, state, or local agency in satisfaction of such fine or

penalty; and, Owner

{s hereby authorized and empowered, subject to first giving Contractor
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advance written notic ;'of at least 10 calendar days, to withhold such sums from any monies due
Contractor under fhe rms and conditions of this Agreement.

15.

Notwit ding any other terms and provisions of this Agreement, Owner shall
obdain, M its name, éha reclamation pennits required to conduct mining activity upon the
premises and shall be pnmanly responsible for compliance with such permits (ﬁe “Reclamation
Permits™), Any modi;hcations to the Reclamation Permits which would adversely affect the
Contractor will be maf:ie only with the prior written consent and supervision of both Owner and

]
Coniractor, which conkeni shall not be upreasonably withheld and which supervision shall not be

vnreasonably exercisel. ‘The Owner shall file all required Forms MR 19 for the Contractor with

the West Virginia De nt of Envitonmentat Protection, The Contractor shall be responsible

for complying with terms of the approved Reclamation Permits in the Contractor’s area of
operation aud other ar affected by Contractor’s operation. Provided, however, consistent with -
other provisions of Agreement, Contractor shall be sofsly responsible for any and all
as8es3MEDts, penahiesg of other fines imposed under the Reclamation Permits by virtue of or
arising out of the con | t by Contractor of its operation hereunder, except 10 ti:e extent such is

due to the act or fhilmlé to act by Owner or Owner’s Representatives (other than the Contractor).
16, RE__CMMA TION RESPONSIBILITIES,  Contractor shail be responsible for
reclammation liabilities émibutah}e to mining eperations conducted by Conractor pursuant fo this
Agreement,  Owner éhall maintain the Reclamation Account, as defined above, to cover
reclamation costs folld wmg cessation of mining activities at a rate of $x.xx per ton. As bonds
are released, remaining funds in the Reclamation Accouat shall be distributed 60,0% to Cwner

and 40.0% to Contactsr in proportion to the percentage of the total bond amount released. For
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example, at the time 4f release of 50.0% of the total bond amownt, 30.0% of the funds remaining

in the Reclamation Apcount shall be disttibuted to Owaer and 20.0% of the funds remaining in

the Reclamation A t shall be distributed to Contractor.

17.  BESTE MMERCIAL EFFORTS. Contractor shall exercise best commercial

efforts to mine and dejiver the coal.

18,  SCALES AND TESTING. All of the coal removed from the preinises shall be

weighed on scales without commingling with coal from other mining operations. The quantity

of coal mined purs to this Contract Mining Agreement shall be defermined by the certified
seales of the arm’s lenigth buyer of the coal, of by such other methods as the parties hereto .sha]l,
{roin fims to time, app%ﬂve in writing.

19.  NOMIKING OF CONTRACT COAL. Contractor understands and agrees that if
it is mining in wultiple seams or is mining on mote than one contract ares, Contractor shall not
mix the coal from dif.i%rent seams or different operations in or on its trucks, belts or any other
vehicle of conveyance :f‘to the delivery point designated by Owner unless Owner shall direct such
mixing in writing. The decision as to whether to wash the coal delivered hereunder, to Joad the
same raw or 1o mix of ;'b}cnd with other coal, shall be at the sote discretion of Ownex; provided,

;

however, that snch :hail not cause a reduction in the available sales price of the coal.

20, SPLIT OF NET PROFIT, Owner shall pay Contractor forty percent (40.00%) of 76 |

the Net Profits from thining. If Contracter’s split of Net Profits results in a payment less than
fifteen dollass ($15.00%b per ton of mined coal on a quartesly basis, than Contractor’s percentage
of MNet Profits shall im%rease from forty percent (40.00%) to the percentage necessary 10 achieve
payrnent of fifteen dd)llars {$15.00) per ton of mined coal up to a maximum of fifty percent

(50.00%) of Net Profith. If payment of fifty percent (50.00%) of Net Profits would fail to yield a
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payment 10 Contractor of fifteen dollars (315.00) per ton of mined coal, Owner and Contractor

shall meet to detenmine whether to continne mining, and, if so, how to distribute Net Prﬁﬁts.

21 PAMS TO CONTRACTOR. Owner shall pay Contractor its share of Net
Profits for the coal dé;,!.ivered pursuant to this Agreement within 20 calendar days after receipt of
payment by Owner foii' such coal.

22, RECORDS, Each pary shall keep, for a minimum of three (3) years from the
date of ienmination off expiration of this Agreement, acourate records reflecting all aspects of its
operations hereunder, | Fach pmty shall have the right and privilege, at all times upon at least two
{2) calendar days wriften notice, to enter upon the business premises of the other party for the

purpose of examining the otber pasty’s books, accounts, statements, maps and plans which are

comemercially re!ev:m}t for the pwposes of asceraining the coal taken from the premises, the
sales price and terms ;:)f sale of such coal, the manner in which the operations of the other parly
which are relevant fo %Ius Agreement are being condncted, and to verify compliance of the other
party with any provisiuims of this Agrecment.

23, INDEPENDENT AUDIT; COST CONTROL. ({(a) Each party shall make

available its books zmt;t records which are relevant to its obligations hereunder for review by a

certified public accountant of the other party’s choice and at the other party’s sole expense, The
accovrtant designated(by a party shall have the right to review such relevant books and records
of the other patly 10 venfy that the other party has fully paid and is current on fis obligations
hereunder, The accowntant shall report the results of the review to the party requesting the
review, Each party shall have the right to request suoch an andit no more frequently than
quarterly but shall not be required to do so. Any such audit shall be conducted in a fashion 50 as

to minimize the interference with the ongoing busingss operations of the party being reviewed.

i5




Notwithstanding the %‘oregoing, prior to undertaking such an andit, the requesting party shall first
make inquiry of thei accounting firm of the other pariy to determine if the other pary’s
accounting firm can }rovide the requesting party with sufficient information or assurances as
‘shall remove the noce:ksity for an andit.

(b) Contraibtor must Teceive approval from Owner prior ta (1) the purchase of any
new equipment for use under this Agreement by Coqtracter; oz (2) contracting for any equipment
repair that costs five t%lousand dellars ($5,000.00} or more.

{c} Loss o% value of Contractor’s equipment shall be determined by (1) obtaining a
fair valuation of Co;%ﬂactor’s equipment prior to this Agréement becoming effective, or at
purchgse date, by a dljrinterested’indapendeut appraiser, {2) obtaining an estimation of the value
of the equipment foll}owing one year of use, assuming proper maintenance and usage, by the
same appraiser; and (‘:i) subtracting the second value from the first. Loss of value of Contractor’s
equipment in subsequ{l:nt years shall be determined by obtaining an estimation of the value of the
gquipment following %he next year of use, or contract termination, assuming proper maintenance
and usage, by the san%e appraiser, and subtracting the third value fiom the second, and so forth
for subsequent years. i‘ ¥ Contractor’s equipment appreciates in value for any reason, inclnding
repair of mmntenanoe;costs paid as an expense, loss of value shall not include depreciation from
the higher value to thp value prior to appreciation. (Le., there shail be no double counting of
depreciation.) 5

¢
§

24, TAXES. Contractor shall be responsible for all taxes identified in Paragraph

13(b) of this Apresment. Taxes identified in Paragtaph 13(a) of this Agrecment shall be

considered an expense to be paid out of Gross Sale Price proceeds, prior to determination of Net

Profit.
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25, STRUCTURE, FACILITIES AND SERVICE ROADS.  Contractor shall

construct and madntain such structures and facilities and such acoess, service, and/or haul roads
as ave required in the performance of this Agreement. Coniractor shall comply with all federal,
state or local laws relative to Contractor's use of said roads. Contractor may use, free of charge,
any siructures, facilities, access, service and/or hanl roads constructed on the premises prior to
the date of this Agreement. Contractor shall be soiely responsible for removing any structures
(including ponds or dams); facilities, or roads constructed by- Contractor or Contractor’s
Representatives.

26, PONDS AND. DRAINAGE. - Contractor shall construct and maintain all

necessary additional ponds or other such drainage and sediment control sttuctures and perform
all other work as may be required to control discharge and prevent pollution to surface and
subsuface water courses; including but not limited to such structures specified and required in
the raining permit approved by the West Visginia Dopartment of Environmental Protection with
respect to the premiscs, Contractor shall sample, test, and treat the water from such ponds before
discharge in order that strict comptiance shall be maintained with applicable mining permits and
any and all state and federal poltution laws and regulations.

2 NON-ASSUMPTION OF LIABILITIES. The parties hereby affirm and

acknowledge that Contractor shall not in any way be liable or responsible for or considered to
have assumed any indebtedness or obligation of Owner. The Owner shall be solely responsible
and liable for satisfaction in full of all Habilities and obligations incurred or acerued by Owner or
its Representatives (other than Contractor) with respect to the premises or mining operations
conducted on the premises prior to the date of this Agreement, whether defermined, unknown or

contingent.
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28.  ASSIGNMENT BY CONTRACTOR. Contractor shall not have the right to

assign this Agreement or any part thereof witheut the prior written consent thereto of Owner, at
Owner’s sole discretion, and any violation of this covenant shall entitle Owner to terminate this
Agreement immediately upon written notice to Contractor.

29.  TERM. The term of this Agreement shall be for a period of one (1) year from the
date hereof and shall be continued for an indefinite period thereafter unléss and until either party
gives notice to the other of its intention not to continne the Agreement by providing 90 days
notice. Motwithstanding the foregoing, this Apgrecment shall terminate at such time as Contractor
shall have n:uned and removed a#l of the merchantable and minable coal which is commercially
reasonable and economically feasible to remove from the premises and otherwise fully complied
with all applicable Jaws governing completion of mining operations, including reclamation.

30. DREFAULT. In the event either party shall default in the performance of any of its
cbligations hereunder and such definlt shall continue for g period of ten (10) calendar ﬁays after
the defaulting party hus received written notice of such default from the other party, the party not
in default may, at its election, terminate this Contract Mining Agreement immediately upon the
expiration of the aforesaid ten (10} day period by written notice of termination o the defanlting
party. Notwithstanding the foregoing, a default shall ot be deemed to be comtinuing if, within
the aforesaid ten (10) calendar day period, the defaulting party has commenced and is diligently
attempting to cure the defanlt where the default is not reasonably subject to being eured within
ton (10} dny;. A termination pursuant to this Section 30 shall not deprive the party not in default
of any of its rights at law or in equity to procesd against the party in default

31,  TERMINATION AND REMOVAL OF BQUIPMENT. Upon termination of this

Agreement for any reason, Contractor shall remove its vehicles, equipment, tools, trade fixtures,
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supplies,vmovable structures, and improvements (collectively the “Contractos’s Materials”) from
the premises within 90 days after termination. If Confractor fails to remove any of the
Condractor’s Materials from the premises within the 90 day pered set for_th above, ‘zl}
Contractor’s Materials left thereafter on the premises, as well as all permanent fixtures placed by
{Contractor upon. the premises, shall becomse the property of Owner. For all purposes of this
Agreement, the phrase “termination of this Agreement” or any vatation thereof, shall also
include the “cxpiration” of this Agreement by its terms. A “trade fixture” shall mean any item
that is not permanently affixed to the fand and which may be removed without any material
damage to the real property and “real propesty fixture” shall mean any item fhat is permanently
affixed to the Jand and which cannot be removed without material damage to the real estate.

33,  BANKRUPTCY OR TRANSFER FOR BENEFIT OF CREDITORS, It is further
understood that any assignment, transfer or attempt 5o to do in any bankmptcy, receivership or
insclvency proceedings, by or against Contractor, either voluntary or involuntary, or any stch
transfor, assignment or encumbrances of affimmative acts of or against Contractor purporting so
to do, including, but not limited to en adjudication in any bankruptoy, levy or execution,
receivership, creditor’s suit, or other solv;nay proceedings, shall operate as an assignment of this
Agreement.

33, NOTICE. Aay notice, payment, report, consent or other communication required
or penmitted hereunder shall be effective upan mailing by United States Certified Mail, postage
prepaid and Retum Receipt Requested, addressed as follows:

To Owner at

To Contractorat ___
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Either parly may change his or ifs address for purposes of this Agreement by giving
notice to the other parties in accordance with this Section of such change of address.
34.  FULL UNDERSTANDING. It is understoad and agreed by and between the

parties hereto that this Apreement constitutes the full understanding and agrecment between the
patties hereto with respeot to the subject matter hereof and it supercedes all prior agreements,
representations or uuderstandings by or between the parties,

35.  WAIVER QF DEFAULT. The omission by either party at any time to enforce

any default or right reserved to it, or to require pexfmman_cc of any of the terms, covenauts, or
provisions hereof by the other party at any time designated, shall not be a waiver of any such
default or right to which the non-defauliing party is eatitled, nor shall it in any way affect the
right of the non-defaulting party to enforce such provisions thereafler.

36.  MODIFICATION OF AGREEMENT. The patties bereto agree and understand
that this Agreement may not be modified, added fo, or changed in any parficular except by

mutual agreement of the parties reduced to writing and signed by them.

37.  SEVERABIVITY. The invalidity or unenforceability of any term or provision of |
this Agreement shall not affect the validity or enforcesbility of any of the Temaining terms or
provisions hereof. It is the intention of the parties that the provisions of this Agreement shail be
enforced to the fullest extent possible under the laws and public policy of each state and
Jurisdiction in which such enforcement is sought, and that the unenforceability or modification to
conform with such laws or public policies of any provision of this Agreement shall not render
unenforceable or impair the remainder of this Agreement. Accordingly, in the cvent any
provision of this Agreement shail be determinefi by a court of competent jurisdiction to be

invalid or unenforceable, in whole or in part, this Agreement shall be deemed amended to delete

20




b2

or modify (as and to the extent determined necessary by the said court) the invalid and
unenforceable provisions, or portions thereof, or to alter the balance of this Agreement in order
to render this Agreement valid and enforceable to the maximum extent possible,

38.  APPLICABLE LAW: 'This Agreement shall be interpreted and govemed by the

laws of the State of West Virginia without regard 1o its conflics of laws principles. The parties
hereby irrevocably and exclusively submit to the jurisdiction of the Cirouit Court of Kanawha
County, West Virgjnia or the United States District Court having jurisdiction over Kanawha
County, West Virginia and the proper Appellate Courts thereof, over any action or proceeding
arising out of or relating to this Agreement. Bach party hereby irevocably agrees that alf claims
in respect of such action or proceeding may be heard and determined in such West Virginia State
ot Federal Court and waives any and all rights it may have to contest the Jurisdiction and/or
venue of the above mentioned Courts and (o demand any other Coutt, Provided, however,
nothing in this @ﬁon shall affect the right of one party to bring proceedings against the other
party in the Courts of any jurisdiction to enforce in auy lawful manner a judgment obtained in
accordance with this Agreement.

33, FORCE MAJEURE. A party shall be excused, during the period of existence of

auy eondition of Force Majeure, from its contractual obligations hereunder {other than an
obligation to pay money for services rendered and coal mined) if it is prevented or delayed in
such performance by any of the following conditions of Force Majeure: act of God, act of the
public enemy, authority of law, fire or explosion, war, insurrection, embargo, derailinent, flood,
frozen river, shortage of voal cars or trucks as the case may be, mining conditions, the quality of
cog] renders it unmerchantable, unusual inclement weather conditions, or any like causes beyond

their reasonable control. The party claiming Force Majeure will, within five (5) calendar days
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froin the date of disability, excluding Saturdays, Sundays, aud holidays, notify the other party of
ihe existence of a Force Majenre condition and will simitarly notify the other party within a
pexiod of five (5) calendar days, excluding Saturdays, Sundays, and helidays, when the condition
of Force Majeure has ended.

40, FURTHER ACTION, Each party to this Agre¢ment shall, in good faith, at
any time and from time to time during the term of this Agreement, upon the seasonable request
of the other party hereto, and without further consideration, execute and deliver such documents
and take such action as may be reasonably necessary to effect the purpose and intent of this
Agreement. In the event of any disagreement ox dispute under this Agreement, the parties agree
to engage in a friendly dialogue to aftempt to resolve their diﬁerenc.es in an amicable and promytt
fashion.

4], INTERPRETATION, The section headings contained in this Agreement are f_or
reference purposes only and shall not affect in any way the meaning or interpretation of this
Agreement, There will be ne presumption against auy paty on the ground such party was
responsible for preparing of drafting $his Agreement or any part of it. The words “include,”
“includes” and “including” when used herein shall be deemed in each case to be followed by the
words “without limitation.” The word “herein” and similar references mean, except wheie a
spevific Section or Article reference is expressly indicated, the entire Agreement rather than any

specific Section or Aricle.

WITNESS the signatvres of the parties hereto on this the date first above-written.
CONTRACTOR:

a West Virginia XOUXKKXKK
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il 4k

OWNER;:
a West Virgini lips éi)iﬁtycnmpany
/4
By. /[ A
B T e e

Its: ﬂﬂ/p’ﬁf/ﬂ ) %ﬂﬂA .
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