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IN THE CIRCUIT COURT OF BOONE COUNTY, WEST VIRGINIA

BUSINESS COURT DIVISION
Rl A TS
BOONE MOTOR SALES, INC. D/B/A RN
STEPHENS AUTQ CENTER, SIS S
Platmiff,
v, CIVIL ACTION NO: 14-C-98

Judge James H. Young, Jr.

THORNHILL GROUP, INC. D/B/A
THORNHILL FORD LINCOLN and
FORD MOTOR COMPANY,

Defendants,

ORDER GRANTING SUMMARY JUDGMENT IN FAVQR OF DEFENDANTS

On July 22, 2015, at 1:30 p.m.,, as previously notised and agreed by the parties, this Court
convened- a heating fo consider Defendant Ford Motor Company's (“Ford”) Motion for
Summary judgment and Defendant Thombill Group Ino. db/a Thombill Ford Lincoln's
(“Thomhill”) Motion for Summary Judgment (Ford and Thornhil] are collectively referred to a3
“Defendants™). Appesring on behalf of defendant Ford were attorneys Timothy 8, Millman and
Bradley Sehmalzer, Appearing on behalf of defendant Thombill were atiorneys Andrew G.
Fusco and Dylan C, Lewls. No oné appeared on behalf of plaintiff Booue Motor Sales, Ine. dib/a
Stephens Auto Center (“Boone, Stephens or Flaintiff"), The Court hereby finds that no genuine
issue of matenial fact bas been rajsed by Boone with regard to ite claims and that, pursuant to
West Virginia Rufe of Civil Procedure 56, summaty judgment in favor of Defendants is

appropriate on all remaining oinima as a mattet of Jaw.
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edu ound

1 On May 8, 2104, Boone filed e Petition for Temporary Relicf and Complaint
asseiting claims against Ford for: (1) Violation of Statute, West Virginia Code § 17A-6A-], et
s2q. ("West Virginia Doaler Act™), (Z) Breach of Contraret, and (3) Civil Conspitacy. Boone
easorted clalms ugainst Thombill forz (1) Violetion of Statute, West Virginia Code § 17A-6A~1,
et seq., (2) Tortious Interference, and (3} Civil Conspiracy. Boone also made a request for an
injunction under the West Virginta Dealer Act.

2. Bocge and fhomhill are authorized Ford dealers. Boone’s claims concern the
relocation of Thornhlll's dealership 1.2 miles from its cutrent Jocadon, which Boone opposes,
Boone contends that Thornhill's relocation and Ford's approval of Thomhill’s relocation violatés
the West Virginia Dealer Act, breaches a Sales and Service Agreement between Ford and Boone,
involves tortious interference by Thomhill, and constitutes a civil conspiracy between Ford and
Thoryuhifl.

3 On Octobor 3, 2014, upnn motion and after hearing, the Court entered an Order
dismissing the cause of action entitled “Violation of Statwte” under the Wese Virginja Dealer Act
a5 to both Defendants and denying the request for an injunction. The Court denjed motions to
dismiss in regards to the Breach of Contract, Tortious Interferance and Civil Conspiracy counts,
and allowed the parties the opportunity to pursue discovery regarding the same. Thereafter,
Defendants pursued varlous forms of discovery, However, Boone did not take any depositions,
propound any written discovery on Thornhill, oz disclose an expert on damages.

4, On May 22, 2015, after the oloso of discovery, Thomhill fled and served a

Motion for Summary Judgment in its favor as to all remaining claims. On June 2, 2018, Ford
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filed and served a Motion for Summary Judgment in its favor as to ail remgining ¢laimg. Both
Motions were duly noticed and set for hearing on July 22, 2015, at 1:30 p,m.
5. Baone did not file a response to efther of the Motions for Summary Judgment and
did not appeer at the hearing on July 22™.
6. The Court now makes the fhilowing findings of fact, which have not been
opposed by Boone, and conclusions of law:
Findings of Fact
7. Ford is & new motor vehiele manufacturer. Complaint at § 3.
8. Boune I3 en authorized Ford dealer pursuant to the texms and conditions of a Ford
i Sales and Service Agreement dated October 9, 2000° (ie “Agreement”). Complaint at T 4;
4/22!2015 Deposition of Richard Stephens (Boone Corporate Representative) (“Stephens
Depo.”) at 31:22-32:13; Stephens Depo. Ex. 2.
9. The Agreement includes the Ford Sales and Service Agreement Standard
Provisionis which are applicable 1o authorized Ford dealers, Stephens Depo. 33:2-10; Stephens
Depo. Ex. 2.
16. Thomhill operates a Ford-Lincoln dealership at US Highway 119, Corsidor G,
Chapmanville, West Vicginia. Stephens Depo. §7:23.58:3,
1. Approximately 17.6 driving milcs north, Boone operates a Ford dealership at US
Highway 1189, Lory Road, Danville, West Virginia. Stephens Dapo. 58:4-]4,
12, Thornhill is in the process of relovating its dealership to another location in
Chapmanvifle ~ 60 Traders Town Road — that js 1.2 air milcs from its existing Chapmanvillc

location. Stephens Depo, 58:15.24; Stephens Depo, Ex. S.
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13, Thomhill's lease on its cwrent facility was due to expire and could not be
renewed, making rejocation necesgary, 60 Traders Town Road ig the most viable altergative
location for Thomnhill. Stephens Depo. Ex. 15, pp. 4-5; Ford's Answer ta intermgatory No. 13.

14,  Ford spproved Thomkill's request o relocate to the 60 Traders Town Road
location. Stephans Depo. EX. 5; Ford’s Answer to Intemropatory No. 13.

15,  The Agreement expressly permits Ford's approval of dealer relocations. In €hat
regard, the Agreement provides that Ford “‘reserves the right to determine, from time fo time, in
its best judgment, the numbers, locations and sizes of authorized dealers necessary for proper and
gatisfactory sales and service representation” for Ford products “within and without the Dealet’s
Locality.” Agreement, Standard Provisions, p. 12, 19(a) (Stephens Depo. EX. 2).

16, The Agreament also expressly gives Ford the coniractual right 1o designate areas
of sales and service responsibility (Dealer Localities) to Its dealers. Iu that rogard, the
Agreement provides that “Dealer Locality” is “the locality designated in writing to the Dealetr by
the Company from timo to time a9 the area of the Dealer’s sales and service responsibility for
Company Products.” Agresment, Standard Provisions, p. 2, ¥ 1¢) (Stephens Depo. Bx. é);
Stephens Dapo, 33:17.34.7,

17.  Dealer Locality is the geographic arca, made up of Censas Tracts, within which
Ford measures a dealer’s sales perfoxmance. Agreement, Standard Provisions, p. 3, ] 2()
(Stephens Depo. Ex. 2); Stephens Depo. 42:9-11; 125:4-13.

J8.  Census Tracts are assigned by Ford to dealers based on proximity and.
accessibility. _Ea.ch Census Tract hasg a contral point called a “centroid.” In accordance with
Ford's established methodology for assigning Dealer Localities, if only one dealer iz physically

located in 8 Censug Tract, thar dealer will be assigned the Census Tract, Jn =ll other instances,

PAGE B5/17




A8/18/2B15 13:89 36843697326 BOONE CO CIRCUIT CLK PAGE B6/17

measurements in dlr miles are taken from each census tract centroid to the surrormding Ford
dealer locations. The dealer closest to the centroid of a Census Tract will s assigned that
Census Tract (except in instances where aceessibility is an issue, .8, ariver without a bridge or
& mountain range without & travemye -~ which ure ot applicable in this case). Stephens Depo.
41;24-42:21; Stephens Depo. Ex. 3, pags 2; Ford's Amswerto Interrogatory No, 15.

13.  From time to time, Ford has exercised its contractual right to revise Boone's
Deeler Locality, inoluding most recently in 2012 following the 2010 Census. Boone did not
contest or object to the change. Stephens Depo. 34:3-14; 39:17-40:12; 41:3-9; Stephens Depo.
Ex. 3,

20.  The relocation of Thomhill resulted in a change in Dealer Locality for both
dealers. Two Census Tracts formetly assigned to Boone (Census Tracts $4005958300 and
54005958800) were reassigned to Thornhill. Thomhbill's new location is within Census Tract
54005958300 near jts farthest border from Boone, ond s closest to the centroid of Consus Tract
34005958800.  Stephens Depo. 65:2-66:13; Stephens Depo. Ex. 5; Ford's Anmswer to
Intsrrogatory No. 15.

2).  The assigned Dealer Locality does not limit in any way the oustomers to whom 2
desaler can gell vehicles. Specifically, dealers are not limited to making sales within their
assigned Dealer Localities. Boone cap sell to customers who reside outside its Dealer Locality.
Stephens Depo, 35:5-11, .

22, Infact, Thorvhill has histotically outsold Boone in the Census Tract into which it
was moved (Census Tract 54005958300) and which previously was assipned to Boone.

Stephens Depo. 89:16-90:23.
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23, Likewise, the agsigned Dealer Locality does not limit in any way the oustamers to
whotn 4 desler can provide servies work, Dealers are not Bmited to servicing cusiomers who
reside within their assigned Dealer Localities. Boone can service customers who reside outside
s Dealer Locality. Steplens Depo. 39:59,

24.  The assigned Dealec Locality does not limit where a dealer can advertise. Dealers
can sdvertise in another dealer’s assigned Deulet Locality — including, without limitation,
through television, radio, newspapcr, direct mailings and billboards, Stephens Depa, 52:11.14;
J4:13-35:5,

25.  Boone and Thombill historically havs advertjsed, and. currettly advertse, in ong
anothers Dealer Localities. Stephens Depe. 56:3-5, 13-21; 57:1-3.

26, Prior to flling suit, Boone appealed Ford's approval of Thombill’s telocation 1o
the Ford Dealer Policy Board, an internal appes! board established under the Agreement.
Stephens Depo. 112:17-20; Agreement, Standard Provisions, p. 15, {16 (Stephens Depo., Ex. 2).

21.  The Dealer Policy Bowd denied Boone’s tequest ta prevent the relocation of
Thorehill under the Agreement, concluding, inrer alia, that “based on the facts presented, the
Company bas the unequivocal right 10 Jocate and relocate its dealers.” Stephens Dapo, 113:)0n
13; Stephens Depo. Ex. 15, atp. 6.

28.  Inresponse 1o 2 Request for Production requesting all documents concemning any
alleged damages or injurics, Boone stated: “None; however, an expert report detalling any actual
of projested diminution in value of Stephens Ford will be obtained and submittad as per the
Court’s time frame order.” Plaintiff”s Response to Request No. 22, Yer, the expart disclosure
deadline was March 24, 20185, and Boone failed to disclose a damages expert, an expért report ot

otherwise supplement its written responses,
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29, At the corporate deposition of Boone, Richard Staphens admitted that Boone has
no evidence of economic harm or damages:

Q: Do you have any facts, documents, informatlon suggesting that
Stephens Auto Center will suffer any econamic harm as a result of
the relocation of Thomhill Ford into your daaler locality?

A: We don’t have that infoemation at this time,

Stephens Depo, 63:16-20,

Q: Do you have eny evidense, facts, documents, infoxmation
suggesting that the reassignment of census tracts will cause any
economic harm to Stephens Auto Center?

A Not yet,

Stephens Depo. 64:10-14.

Q: Do you have your - do you bave any evidence, ficts,
information, documents that would support your contendon that by
moving into census fract 8300 that might negatively impact
Stephens Ford's sales?

A: Not at this ime.

Stephens Depo, 101:11-135.
30.  Regording a clvil conspiracy and tortious interference, Stephens testifiod:

Q: Aside from Thormhill asking to relocate, and aside from Ford
granting the relocation, do you know of any action or insction on
the part of Ford or Thornhill, that you deem to have been illegal or
improper in this matter?

A Atthis time, 1 do not.

Stephens Depo, 132:[8.23,

Q: 5o you have na evidence of any untawful plan; is that correct?
A: Yeah

Q: Okay. And you really have no evidence of any civil conspiracy,
do you7

A Not yet,

. Stephens Depo. 148:3-8.

Q: Okay. And you really don’t have any evidence of tortious
interference, as that terny is defined In the law?

PAGE 68/17
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A: Not yet.
Stephens Depo. 148:9.12.
Q: Okay. Now, is it your testimony that My, Thornhill didn’t have
the nght to ask for & relocation of his premises?
A No, | think it’a ok for him to aak,
Stephens Depo. 128:18<21,
Conclosions of Law
31.  “Rule 56 of the West Virginia Rules of Civil Procedure plays an Imponant role in
litigation in this State. If is designed to effect a prompt disposiion of controversies on their
merits without resort to lengthy trial, if there esaentially is no real dispuie as to salient facts or if
it only involves a question of law, Indecd, it i3 one of the fow vafeguards in existence that
preveut frivolous lawsuits from being tried which have survived a motion to dismias.” Williams
v. Precision Coil, Inc., 194 W.Va. 52, 58, 459 S.E.2d 329, 335 (199%) (internal quotations and
citations omined).
32 On a motion for summary judgment, after the moving party points to the abzence
of evidence supporting the nonmovant's cage;
. + - the nommovant must identify specific facts in the record and
articulate the precise manner in which that evidence supports its
claims. As 1o material facts on which the nanmovam will bear the
burden at trial, the nonmavant must come forward with evidence
which will be sufficient to enabls it 1o survive a motion for
directed verdict at trial. If the nonmoving party fails fo meet this
burden, the motion for suramary judgment must be granted,
Powderidge Untf Qwners Association v. Highland Properties. Lid., 196 W.Va. 692, 698-99, 474

S.E.2d 872, 878479 (1996).
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33.  The West Virginia Rules of Civil Prosedurs make the entry of summary judgment
mandatory, where the nonmoving party responds with nothing rmore than bald denials and
unsupported allegations. See W. VA.R.Crv. P. 56(e),!

34.  Here, Boone hes failed to come furward with sny evidence in support of s
claims, tas failed to raise a genuine issue of meterial fact, and hag failed to respond to
Defendants’ Motions for Summary Judgment — mandah‘ﬁg the entry of summary judgment.

Boone Hos No Evidence of Infury or Damages

35. Under West Virginia law, a required element of a breach of contract elaim is ‘“that
the plaintiff has been lnjured as a result” of the breach. Wince v. Easterbrogke Cellular Corp.,
681 F.Supp.2d 688, 693 (N.D, W.V. 2010). Similatly, civil conspitacy apd tortious interference
require proof of injury to the plaintiff. Divon v. American ndus Leasing Co., 162 W.Va. 832,
B34 (1979) (regarding tort claims).

36.  Here, Boone's claims for breach .of contract, civil conspiracy and tortious
intetference necessarily fail becavse Boone hag presented no evidence of resulting injuey or
damages, Accordingly, summa.ry Judgment in favor of Defendants on all claims is appropriate,

Breach of Contract

37.  Even if Boone could prove damages, Ford has not breached the Agreement by
approving Thomhill's relocation tcquest. The Agreement expressly gives Ford the contractual
vight 10 determine the numbers and locations of its dealers. In Section 9(8) titled “Determination,

of Dealer Representation,” the Agreement provides that Ford “reserves the right to determine,

' Rule 56(¢) of the West Virginla Rulas of Civil Procedure provides, jn pertinent part:
(wihen amotion for summary Judgment {s mede and supportad as provided in
this rule, an adverse party may not rest on the mere allegations or denlals of the
adverss party's pleading, but the sdverse party's response, by affidavits or as
otherwise provided in this nale, myat set forth specifie facts showing that thers
I8 w gemuin® 13sue for trlal, If the adverse party dost netxo respond, summary
Judgment, if appropriats, shall be entered against. the adverse party,

W. VA, R. CIV. P. 56(¢) (emphasis added).

9
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from time 10 time, jn its best judgment, the numbers, locations and sizes of authorized dealers
necessary for proper and satisfactory sales and service representation” for Ford products “within
and without the Dealer’s Locality™ Agreement, Standard Provisions, p. 12, § 9(a). '
38.  Given this clear contrestual provision, Boone camxX prove 2 breach. See, e.g.,
Benson v. AJR, Ing., 226 W.Va. 165, 175-T6, 698 SE2d 638, 64849 (2010) (u valid written
instrument which expresses the intent of the parties in plain and unambiguous language is not
subject to judicial coustruction or interpretation but will be applied and enforced according to
such intent”) (interna) quotations/citations omitted).
39.  An Eleventh Circuit cass examining 4 9(z) of the Agreement is instructive. In
Ernie Haire Ford, Ino. v. Ford Motor Company, 260 F.3d 1285, 1290-9] (1% Cir. 2001), the
Eleventh Circuit affirmed summery judgment in favor of Ford on & bresch of contract claim
assetted under the-Agreement. There, Ford denied the dealer’s request to relocate. Relying on
the same “best judgment” language of § 9(a), the court concluded as follows with respect to
Ford's relocation decizions:
Under the [Dealership] Agreement, it is [Ford's]...own judgment
that controls, not [the dealer’s)...judgment, not a jury's judgment
and not a reasonable business person’s judgment, [Section 9(2))
merely raqulres that [Ford]...use irs best judgment in determining
the relocation of its dealerships. This clear and unambiguous
provision canpot be interpreted as opening the deor for = jury to
second-guess (Ford’s]... judgment or ag setting limits on
(Ford’s]...reasons for making a relocation determination.
1d. at 1291 (emphasiy in original),
40.  Purther, Boone has not identified -any specific provision of the Agrecment that
prevents Ford from epproving the relocation of another Ford dealer or reassigning areas of sales

and serviee responsibility. To the extent Boone attempts to rely on preamble language or other

raiscellaneous provisions of the Agreement, specific provisions of the Agreement, such as § 9(a),

10
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trump general Jenguage. See e.g., United States v. Marietta Mfg. Co., 339 F. Supp. 18, 27
(S.D,W.Va, 1972) (“in view of the settled rule of construction to the effect thar where there is o
repugnency between geveral and specific clauses in & contract, the latter will govern™) (citing
Taylor v. Buffalo Collierias Co., T2 W. Va. 353,356, 79 SE. 27 (1913)); sge also Aetng Cas. &
Sur. Co. v. Holsten, 100 F3d 950, *3 (¢® Cir. 1996) (unpublished) (“when iaterpreting a

contract, a court should follow the interprevive philosophy that specific language trumps genetal

text:” “[b]ecause it is the policy’s only provision that specifically addresses the issue of liability.

for alechol related injuries, the specific, clearly worded liquor lisbility provision coutrols”).

41.  In its Complaint, Boone alleges that Ford approved the relocation of Thornbill
without “good cause” (§ 20) howeves, even if Boone had adduced evidence of‘ lack of good
cause, which it did not, Boone has not identified a “good cauge™ requirement for the approval of
relocations under the Agreement.

42. Boone also complains that its assigned Dealer Locality changed as a result of
Thorohill’s relocation; specifically, undey Ford's star;dard methodology appiied to all dealers,
two Census Tracts were reassigned from Boone {o Thombill,

41, However, the Agreement expressly gives Ford the contractual right to designate
areas of sales and service responsibility (Dealer Localitics) 10 its dealers. The Agreement
provides that “Dealer’s Locality™ js “the locality designated in writing to the Dealer by the
Company from time to time as the aren of the Dealer’s sales and service responsibility for
Compeny Products.,” Agreement, Standard Provisions, p. 2, § 1(). Aeaiv, given this olear
contractual provision, Boone cannot prove a breach. See, e.g, Benson, 226 W.Va, at 175-76,

698 8,E.2d at 648-49.

I

PAGE 12/17

PR Rt g e d et &

N

mvmmm g e A7 E————r—

P

T P

e

P Ay T 7 B .




@8/18/2015 13:89

44.  Accordingly, summary judgment in favor of Ford on the breach of contract claim
is appropriate,

Civil Conspiracy

49.  Under West Virginia law, “a civil conspiracy is a combination to cormmit a fort”™
Durut v. Rockwell, 225 W.Va. 43, 56, 689 S.E.Zd 255, 268 (2009). Notably, “[iJn order for civil
conspiracy to be actionable it must be proved that the defendants have conmitted somo wrongful
act or have commitied a lawful act in an unlawful manner to the injury of the plaintiff” I, at
56-57, 268-69 (quotations omitted). “A civil conspiracy is not a per se, stand-alene cause of
action; it it instead a Jogal doctrine under which Hability for a tort may be imposed on peaple
who did not actually commit a rort thexmselves but who shared a common plan for its commisslon
with the actual perpetrator(s).” Id. at 57, 269.

46.  Under these standards, Boone's claim for civil conspiracy must be dismissed for
at Jeast two reasons. First, there was no underlying wrongful set to suppost e civil consplracy
claim, Boone has admitted that it has no evidence of any unlawful plan or civil conspiracy.
Instead, Boone simply takes issue with the fact that Thombhill made a request ko relocate, and that
Ford approved the request. Howexlrer, & “request” to relocate and an “approvel” of the same are
rnot wrongful acts. The Court previously dismissed Boone’s statutory claim, and Ford's approval
of Thomhili’s request to relocate was the exercise of a contractual d ght. See Dixon v. American
Industrial Leasing Co., 162 W Va. 832, B35, 253 S.E2d 150, 153 (1979) (“There was no
wrongful act to support the alleged conspiracy if the act complained of, termination of the lease,
was the result of an exercise of an absolute right.").

47.  Second, the “law on civil conspiracy recognizes a distinction between a

¢ombination which is motivated by the malicious desire ta destroy another's business and one

12
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motiveted by the simple desire to compete and cngage in business” Politino v. Azzon, Ine., 212
W.Va. 200, 204, 569 S.E.2d 447, 451 (2002). Where two or more parties combine together for
the purpose of engaging in husiness competition and rivalry, and not for the putpose of
destroying another in its business, the combination camnot be considered  civil conspimcy. .

48.  Hexe, there i¢ 110 evidence that Ford and Thomhill combiped together with, the
“malicious desite” to destroy Boone’s busingss, The undisputed eviderice is that Thorahill's
reloontion was motivated by legitimate busincss decisions zelating to the expiration of its cutrent
lease.

49, Accordingly, summary judgment in favor of Defendants on the civil conspiracy
claim is appropriate.

Tortious Interference

50.  Boone alleges that Thomhill “tortiously interfered” with Boons’s contactual
relatjonships with Foxd. To state a prima facic claim of vortous interference with prospective
business relations, Boone must show: (1) the existence of its own comfractual or business
relationship ar expectancy; (2) an iptentional act of Interference by & party outside that
relationship or expectancy; (3) proof that the interference cansed the harm sustained:; and (4)
damages, Precision Plping & Instruments, Inc. v, E.L DuPont De Nomours and Company, 107
F. Supp. 225, 231 ($.D. W. Ve, 1989) (citing Torbett v. Whealing Dollar Savings & Trust Co.,
syl pt. 2, 314 8.E2d 166 (1983)). "'I'orﬁ‘ous interference requires a purposeful wrongful aot
without justification or cxcuse.” Warer Eng’g Consuliants Jne. v. Allied Corp., 674 F. Supp.
1221, 1225 (8.0, W. Va, 1987).

31 “[T]he proximate cause of injury is the supetlor or controlling agency from which

fprings the harm, as contradistinpuished from those caunses which are merely ineldental or

13
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subsidiary to such principal and controlling ¢avnses.” United States v. Davis Mem’'l Hosp., 956
F.2d 1163 (4th Cir. 1992). “Defendants axe not lable for interference . . . if they show defenses
aof legitimate competition between plaintff and themaelves .. . .» C.. Dev, Inc v Struchuras,
Irc. of W. Virginia, 185 W, Va, 462, 465, 408 S.E.2d 41, 44 (1991),

52,  First, the very contractual 'rclaﬁonsh:ip (the Agreement) with which Boope allegos
interference apecifically provides that Ford cap ro-assign PMA, or “Dealer Locality,” and
relgoate new motor vehicle dealers. Agreement, Standard Provisions, p. 2, § 1(). Further, the
Agreement specifically provides that Ford *'rescrves the right to determine, from time 1o time, in
its best judgment, the numbers. locations and sizes of authorized dealers necessary for proper and
satisfactory 2eles and service representation. or COMPANY PRODUCTS within and without the
DEALER'S LOCALITY.” Agreement, Standard Provisions, p. 12, 19(a).

55, Further, in its tesponse to Thomhill’s Request for Admission No. 2, Boone admits
that only Ford can determine the dealer locality.

54,  Consequently, Thornhill canoet be lable for conduct which Thorhill is pernisted
10 do, but also that which Ford fas the legal and contractual right to do.

55.  Further, the notlon that Thombhill somehow tortuously interfered with Boone by
requesting & relacation is further discredited by the West Virginia Dealer Act, as it specifically
confemplates relocations, in §17A-6A-12(1):

¢ uyed i this o, "relocate” and “relo " do pot include
the atio motor yehic within four miie
establisheq nlace of bysinegs or an cxisting new motor vehicle
dealer sells or transfers the dealership to a yiew owner and the
guccessor new motor vehicle dealership owner relocates w a
location within four miles of the seller’s last open new motor

vehlole dealership locauon IELEMM_MLHMM

4= l_.: O (] _T- 2 Y e ay
erb fha man i r ch rd[ b l
within 3i iles of anpther dea the same linenake.

14
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(emphasis added).” Accordingly, Thombill could not have tortiously interfered with Boone by
exercising rights to which Thomhill is entitted by statute,

56.  Last, the law Is clear that businessos that are engaged in legitimate competition do
not tuctiously intetfeve with one another. C W, Dev, Jme v, Stractures, Inc. of W. Virginta, 185
W. Va. 462, 465, 408 SE2d 41, 44 (1981). Clearly, Boone and Thorahill “compete” in the
sense that they sell the same line-make for Ford in a similar geographic area.

57.  Accordingly, summery judgment in favor of Thorghill on the tostious interference
<laim {5 appropriate. |

Conclusfon

The Coun therafore GRANTS summary judgment in Defendants® favor on all remaining,
claime. Now that all claims in the case have been ruled on, pursuant to W, Va, R. Ctv. P. 54 and
38, the Court directs the Clerk to enter FINAL JUDGMENT iu favor of defendant Ford Motor
Company and defendant Thormhill Group, Inc. dfb/a Thernhill Ford Lincoln and against plaintiff

Boone Motor Sales, Tnc. d/b/a Stephens Auto Center as to all claims.

Furthey, at the request of the' Defendant Thombill, the file case will rerain open for a
periad of sixty (60) days fiom the dawe of entry of Final Judgment for the sole purpose of
allowing Defendant Thomhill to file such motions for sanctions and/or costs and expenses as it
may deetn approptiate after which date, in the sbsence of the filing of the same, this action shall
be closed.

Dawdj"'l‘{ln ue %WW Q

‘Honorable James H. Young, Jr.

* Of note, (his Court has already determined i jts prior ruling that nelther Defendant failed 1o comply with the West
Virghia Deoler Aee, :
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Order prepared by:

FLAHERTY SENSABAUGH BONASSOQ PLLC

&

"'

1 fam ). Hanfa (WV $tate Bar #5518 .
Bradley I, Schinslzer (WV Staze Rar #11144) :
Flaherty Sensabaugh Bonasso PLLC -E

Post Office Box 3843 i
Charleston, Wost Virgirda 25338-3843 :
Telephone: (304) 345.0200 '

Fax: (304) 345-0260

Attorneys for Defendant Ford Motor Company

Andrew G, Fusco [WVSB # 1317) "
Dylan C, Lewis [WVSB # 10733) :
7000 Hampton Center :
Morgantown, West Virglnis 26505 '
Phone: 304-285-2500 i
Pax:  304-285-2575 i
Atinrneys for Defandant Thornhdit Groap, Ine. %
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