IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA
BUSINESS COURT DIVISION

WEST VIRGINIA RADIO CORPORATION, CIVIL ACTION NO. 13-C-468
Plalntiff, JION, THOMAS C. EVANS, IIf
V|
WEST VIRGINIA UNIVERSITY BOARD OF
GOVERNORS, WEST VIRGINIA UNIVERSITY
FOUNDATION, INC., WEST VIRGINIA MEDIA
ITOLDINGS, LLC, ANDREW A, PAYNE, 111,
DAVID B, ALVAREZ, ALBERT BRAY CARY, IR,
RALPEH BALLARD, RICHARD BALLARD,
OLIVER LUCK, JAMES I', CLEMENTS, and
IMG COLLEGE, LLC,
Defendants.
STIPULATED E-DISCOVERY PROTOCOL ORDE
Tn accordance with Rule 29 of the West Virginia Rules of Civil Procedure, Plaintiff West
Virginia Radlo Corporation (*Plaintff or “WV Radio”) and Defendants West Virginia
Universlty Board of Governors (“WVU BOG"), West Virginia University Foundation, Inc. (the
“Toundation”), Andrew A, Payne, [il (“Payne™), David B, Alvarez (“Alvarez”), Albert Bray
Cary, Ir, (“Cary"), West Virginia Media Holdings, LLC (“WV Media™), Ralph Ballard, Richard
Ballard, Oliver Luck (“Luck™), James P'. Clements (*Clements”) and IMG College, LLC
(“IMG") (cach, a “Party," and collectively, the “Parties™), by and through the undersigned
counsel, having cxpressed their mutual intent 10 seek the discovery of eleotronically stored

information (“ES1"), hereby stipulate and agree that the following terms and conditions shall

gover the search, retrieval and production of EST in (his matter (hereinafier, the “Protocol™).
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I'T 1S HEREBY ORDERED:

A Genersl Provisions

1. The Parties will identify, collect, review for r@spoﬁsivcixcss, and produce as
required pursuant (v this Protocol certain Blectronioally Stored Infornation (“ESI") that includes,
but is not limited 1a, elecironically stored documents, images, diagrams, ¢-mails, spreadsheets,
databases, and attachments to any of the foregoing, which may be stored on eléctronic media.

2, Each party has served or will serve initial document requests pursuant to Rule 34
of the West Virginia Rules of Civil Procedure on the other party as well as inlerrogatories served
pursuant to Rule 33 of the West Virginia Rules of Civil Procedure to the exient that a Party
intends to respond to such interrogatorics through the production of documents and/or ES]
(“Document Requesls™), For purposes of this Agreement, the party serving Document Requests
is knawn as the *Requesting Party” and the party producing documents {s known as the
“Producing Parly.”

3, This Pratocol will in no way limit each party’s responsibility to search for
physical paper files or tangible items in thelr possession, custody, or conirol that may be
responsive or lhat may contain information responsive to Document Requests and any future
discovery requests, regardless of who possesses those files or items. Furthermure, this Protocol
will in no way extend or alter the time for reaponding in writing lo Document Requests ar fot
producing physical paper files or tangibls {tems in response to Document Requeats.

4, Nothing in this Protocol allers, amends, modifics, supersedes, or replaces any
party's rights or vbligations to seck a prolective order or cost-sharing under Rule 26 of the West

Virginia Rules of Civil Procedure. Nothing in this Protocol shall be construed to waive any




party's rights {0 assc;rt any form of privilege or ather discovery objection permitted by law.
Nothing in this Pratocol alters or replaces any provision of any Protective Order in this case.

5. The Parties may alter thia Protocol by mutual agreement in writing between the
Parties or hy Court npproval, Ay Party may chovse to opt out of this Protocol. If a Party opts
out of this Protocal, that Party shall produce all von-privileged responsive dacuments to which
no other objection is made, including Rlectronically Stored Informatlon, in its possession,
custady, or contral and shall not benefit from the limitations of discovery stated herein.

B. Custodlang

6, Yor the purpose of containing the costs of electronic discovery, the Partics hereby
agree, as set forth herein, to limit the number of custodians whnse ESI must be identified,
colloeted, and reviewed for respansiveness (as well as for confidentialily and privilegoe) in
responsa to Document Requests. Compliance with the terms of this Protocol eliminatcs a Party's
obligation to identify, collect, apply search terms to, and review the RST of custodians other than
those identified hercin (i.e, compliance eliminates any further obligation, absent court Order ot
agreement of (he Parties, to colleet all potentially discoverable ESI of other individuata who have
or are likely 1o have discoverublu information).

7. Upon receipt of Document Requests, the Producing Party shall conduct a
reasonable investigation to determine which custadians under its control are most likely to have
information responsive to the Document Requests {“Custadians”). For purposes of this Protocol,
and all paragraphs contained herein, Custodians include Individuals, such as curront and former
board members, dircelors, officers, employces, volunteers, agenis and/or other representatives,
for whom responsive EST is housed on hardware or contalned within software that is owned of

controlled by a Rosponding Party, and ESI repositorics housed on hardware o contained within




software owned or controlied by a Responding Party if the repositories have no designalcd
individual custodian but otherwise contain responsive BS1, The Responding Parly shall not be
responsible for seeking or soarching R8I that is maintained oo hardware or contained within
software that it does nol own or control,

8. Within seven (7) days' from either the dnte of this Protocol, the lifting of uny stay
of discovery, ar upon its receipt of Document Requests, whichever date is later, sach Producing
Party shall provide each Requesting Party with (i) a list of (he Custodians that the Produoing
Party reasonably determines in pood faith are most 1i‘kely to posscss, cuniral, or have custody of
any non-privileged and non-work product ESI responsive to the Docusent Requests along with |
sach Custodian’s retationship to or title(s) wlthin the Producing Party and a short desoription of
the Custodian’s relevance fo the facts and cireumstances alleged in the Complaint. To satisfy its
obligations pursuant o scelion (i) of this paragtaph, the West Virginia University Board of
Governors shall identify twenty-five (23) Custodians, and WVRC and each remaining defendant
shatl identify cither twenty (20) Custodians or all of its Custodians, whichever is fewer, to serve
as (hat party's Custodians; and (ii) a list of key Custodiuns (*Initial Custodians™) that the
Producing Party reasonably determines in good faith are most likely lo possess, control, or have
custody of non-privileged and non-work procduct ESI responsive io the Document Requests. To
satisfy its obligations pursuant to scction (11) of this paragraph, tho West Virginin University
Board of Governors shall identify twenty (20) Initial Custodians, and WVRC and each remaining
defendant shall identify either ten (10} Custadians or all ol its Custodiang, whichever is fewer, to

serve as (hat party's Initial Custodians. Subjeet to Paragraph 5 above and the following

' |t the last day of any period cslablished by this Protocol 15 a Saturday, Sunday, or legal holiday, the
period continues to rul until the end of the noxt day that is not 8 Saturday, Sunday, or legal holiday. For
purposes of computation of time, Rule 6(e) of the West Virglala Rules of Civil Procedure xhall not apply.
“Recelpl” may include any customary form of physical or eleetronic delivery to counsel for the Parties,
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paragraphs of this Section B, the Producing Party may linit its initial gearch of 81 to the Tnitial
Cuatc;dinns.

9, Al its sole discretion, and no later than five (5) days after reeeipt of the
information about the Custodians and the praposed list of Initial Custodinns, the Requesting
Party may substitute any othet potentlal Custedian’s name {(“Substitute Custodian(s)") for any
name ol an Initinl Cuslodilem by serving a list of substitutions on the Produocing Party, in which
case the Producing Parly will be obligaled to search the ST of the Substitute Custodians in place
of the Initial Custodian who was proposed and rejucted unless the Producing Party believes in
good faith that a search of that Gubstitute Custodian’s TST will be unduly burdensome, unlikely
10 lead to the discovery of velevant inform ation, or otherwise ingppropriate under the West
Virginia Rules of Civil Procedurc. The Producing Party must notify the Requesting Party of any
such objection within five (§) days of receipt of the proposed Substitute Custodian(s), and the
Parlies shall thereatter confer in good faith in an effort (o resolve the objection. 1€ the ebjection
i not resolved within five () days from the recelpt of (he vbjection, then the Producing Party
has six (6) additional days to file a Motjon with the Court and shail bear the burden to prove why
the ESI of the Substitute Custodian(s) should not be searched. 1 no such Motion is filed, then
the Producing Parly must search ESI of the Substitute Custedian(s). If he Requesting Party
raises an objection or files & Motion purswant to this paragraph, the Producing Party is
nonetheless obligated to procecd with identifying, collecting, reviowing for responsivencsy and,
if appropriate, producing responsive BS! ol any agreed-upon Initial Custodiang and Substitute
Custodian(g) pursnant to this Protocol.

10.  No)ater than fourtcon (14) days from receipt of the last ESL of the Tnitial

Custodians and/or Substitute Custodian(s) produced in response to Discovery Requests, each

— —_—

including electronic mail.




Requesting Party may further designate four (4) more additional Custodians (*Additionul
Custodians™) pursuant to this Protoeal. The Producing Party will be abligated to search these
Additional Custodians in {he same manner as it searched the Initial Custodians unless the
Producing Party belicves In good faith that a search of that Additional Custodian’s ESI will be
unduly burdengame, unlikely to Jead to the discovery of relevant information, or otherwise
inappropriate under the West Virginia Rules of Civil Procedure. The Producing Parly must
notify the Requesting Party of any such ohjection within threo (3) days of reccipt of the proposed
Additional Custodian(s), and the Partics shall therealter confer in good faith in an effort to
resulve the objection. If the abjection is not resnived within five (5) days from the receipt ofthe
abjeciion, then the Producing Party has six (6) additional dnyas to file & Motion with the Court
and shall bear the burden to prove why the BSI of ll{c Additional Custodian(g) should not be
searched, If no such Motion is filed, then {he Producing Party must scarch BST of the Additional
Custodian(s). Ifthe Requesting Party raises an abjection or files a Motion pursuant to this
paragraph, the Produeing Party is nanetheless obligated to proceed with identifying, collecting,
reviewing for responsiveness and, if appropriate, producing responsive ESI of any agreed-upon
Additionat Custodian(s) pursuan to this Protocol,

1. Any Requesting Party wishing o recquire the Produging Party to gearch for ESI of
any number of Cuslodians beyond the ahove limits for Tnitial Custodians, Substitute Custodians,
and/or Additlonal Custodians shall either obtain the ngreement of the Producing Party or an
Order from this Court for good cause shown.

12, Any search under this section will necessarily include, without limitation, any and
all email of a Custodian, personal and network folders, network and non-netwotk drives, and

files or fife locations that an Initial Custodiab, Substitute Custodian, and/or Additional Cuglodian




may share with other non-ldentified Custadians, so long as said email, folders, drives, and files
are housed on hardware or contained within software that is owned or controlled by tho
Producing Party, The Jact that a file was created or edited by an non-identificd custodian will
not preclude iis production il itis {ound In the possession (constructive or otherwise) of an Initial
Custodian, Substitute Custodian, or Additional Custodian, or if'it is found in & repository that a
custodian sharcs with one or more non-identified Cnstodians.
C. ESI Repositories
13.  Within scven (7) days from the date of this Protacol, each Party shall prepare and
maintain a list, map or inventory (“Map™) of specific ESJ repositorics, including, without
limitation, email servers, docament servers, samartphones, internal storage drives and external
storage devices and media, that such Party belleves may contain ESi relevant to this litigation
(the “ESI Reposilories”), so long as sald ESI Repositories are housed on hardware or confained
within software thal is owned or controfled by the Producing Party. The list, map or inventory
ahall include the following information:
Q. The computer syslems ugcd by sny of the Party's employees or
ropresentatives, including hardware, operaling syslems, medin devices,
sollware, storage locatians for backup data and networking and

connectlons used by the Custodians {rom remote locations;

b, Computer systens used by the Custodians outside the Party’s network,
such as laptops, tablets, and smart phones;

c. ‘The Party’s cmail system, incl uding the location of the Custodians’ email
flles;
d, The Party’s backup nnd document retention processes and schedules, a3

well ag contact information for individunls responsible for each step;

€. The Party's corporate policies regarding e-mail and internet usage,
monitoring and document retention and litigation hold policies)




f. Any third parties that have modificd or have access to modify any
Custodians® data housed ot hardware or contained within software that is
owned or controlled by the Producing Party; and

A person knowledgeable shout the information set forth in Paragraph
12(a)-(f), above.

id.  The Pacties agreo that the Map ol ES1 Repositories is attorney work product and
<hall not be discoverable or admissible by any Party, However, should a dispute arise between
any Producing Party and any Requesting Parly over the productioli of BSI that cannat be
resolved without Court intervention, the Court may request, and the Producing Party must
produce, the Map of BSI Repositories to the Court for i camerd review as part of resolving the
ESI dispute.

D, Seaveh Terms

15.  'The Partles agree that search terms shall be used to [dentify the EST of the Initial
Custodians, Substitute Custodian(s), and Additional Custadians identified pursuant to Section B
(hat is to be reviewed for responsiveness (as wall as for confidentiality and privilege).

16.  No later than seven {7) duys aler ths later of recelpt of any Document l{cqucr;l,
the lilling of any stay of discovery, or the datc this Protocol 15 entored by Order, each
Producing Party shail propose to the Requeating Party tho search terms/combinations” (“Initial
Senrch Terms”) that the Producing Party reasonably believes will uncover all information that is
in the possession of the Initial Custodians and that is responsive to the Document Reguests. The
Requesting Party may, within five (5) days of receipt of the scarch (erms, augment those Initial

Search Terms with up to ten (10) additional search terms (*Additional Search Terms”) it

2 I developing (he gearoh terms/combinations, the * in the teims is a wildeard indicator in which all
derlvatives of the root word is captured In all RST that contalns the root word. The + in the lerms lea
symbol for the word wand® that is typically used in a Boolean search and will 1ink words together to
ensure that relevany/responaive docuiients are captured in ail B3I containing the root word and any other
- word(s) contained in the parentheses following the + slgn,
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reasonably believes arc necessary to uncover all informafion responsive to its Document
Requests. Any Producing Party objecting to any Additional Scarch Term shall be required to
conduct the search using the Additional Search Tevms unless it obtains the agreement of the
Requesting Parly or an Order from the Court, Tn lleu of doing #0, the Producing Paty may &cek.
agreement of the Requesting Party or an Order from the Court that the eosts related to the
Additional Search Terms be shared in whole or in part by the Reyuesting Partly.

17.  The Partiex lurther agree that it search terms boyond the Additional Search Terms
appear {0 be necessary to obtain discoverable information, tho Partics wil! discuss the running of
further scarch terms (“Supplemental Search ‘Terms”). Tho Parties agree {0 work n good faith to
negofiato and agreg on appropriate Supplemental Search Terms, ifany, To the extent the Parties
reach agreoment on or the Court enters an order requiring Supplemental Search Terms, if any,
18] containing onie or more of these agreed upon Supplemental Search Terms will be eaptured,
prescrved, reviewed for responsivencas (as well as confidentiality and privilege) and produecd, if
approprinte, pursuant to this Prolocol.

18.  Notwithstanding the preceding paragraphs, nothing in this Protoco! shall require
any party to produce ES] not atherwise responsive to Document Requests simply broause B8]
was identified by the application of the Tnitial Search Terms, Additional Scarch Terms, or
Supplemental Search Terms. Hawever, a Producing Party may, at its clection, produce BSI
identificd by the application of the Initial Search Terms, Additional Search Terns, or
Supplemental Search Ternig without & further review lor responsivencss, With regard 1o ESI
repositories identified as Custodians and fo be searched pursuant ta this Prolocol, the partics

agree to produce responsive BS1 from thoso repository Custodians regardicss of whether or nol




responsive ESI may be idontified by the application of Initial Search Terms, Additional Search
Terms, or Supplemental Scarch Terms.

. L}t Count and Document Count Report

19.  In connection with identifying Custodinns and identitying Initial Custodians and
Initial Search Terms as deacribed in above Sections B and 13, respectively, each Producing Patty
shall prepare and maintain a hit and document count report (the «Hit and Count Report™) that
identifics the number of hits and documents identificd by each Initial Search Term,
sepregated by cach Custodian and Initial Cuslodian,

20.  TheParties agree that the Hit and Count Report is attorney work product and shall
not be discoverable o.r admissible by any Parly, However, should a dispute arise between any
Producing Party and any Requesting Party over the production of ES1 that cannot be resolved
without Court intervention, the Court may request, and the Producing Party must produce, the
Hit and Count Report to the Court for in camera review a3 part of resolving the ESI dispute.

) o8 Production

71.  Each Producing Party agrees to produce to the Requesting Party ina timely
fashion any and all reqponsive, non-privileged or olherwige objectiongble BSI, to begin, with
respect to Initial Custodians, no later than ninoteen (19) days after the Initial Custodians of ES1
are [irst identified and, with respect (0 Substitute Custodians, no later than sixteen (16) days after
the time for abjecting to any aamed Substitute Custodian of BSI, assuming no objections are
made to (he Substitute Custodian(s). The production for [nitial Custodians and Subslitute
Custodians is to be completed on a rolling basia within thirty-five (35) days of the date when
such [nitial Custodlons are first identified, unless the Partics oiherwlse agree that additional time

is necessary. Production of ESI for Additional Custedlans shall begin no later than fourteen (14)
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days after receipt of the identity of the Additionsl Custodians and shall be cmnj:.lotcd on a rolling
basis within twenly-five (25) days of the date when such Additional Custodians are first
identificd, unless the Partics otherwise agree that additional time is necessary. This paragraph
cxpressly contemplates & rolling production.

99, If after & Producing Party has fully searched all EST assoctated with its custodlans
using the Additional Scarch Terms and Supplemental Search Terms, if any, and the majority of
the data identified is largely irrclevant and unrelated to the Document Requests, and the review
of such would be unduly burdensome and costly, the Producing Party shall 5o advise the
Requesting Party, The Parties will then negotiate in good faith to further limit the identificd ESI.
The Producing Party retains the right to seck to require the Requesting Party 1o narrow the
Additional Search Terms and/or Supplemental Search Terms in order to reduce the amount of
datn generated or to require the costs of review and production resulting from not narrowing the
Additional Scarch Terms and/ot Supplementul Scarch Terms to bo shared.

23, The Partics will make reasonable effarts to de-duplicate LS across all custodlans.

24 The Partics will produce all ESI in Group IV compressed single-page TIFF imago
format, with associated Opticon and Ipro or Concordance load files, which shall include a .dat
file for native docoments and metadata, and a .opt filo for images. The Parties will also produce
full extracted text (as available) in document-level text files that are appropriately jdentified with
the TIFF images, or for those documents that do not have extracted toxt, OCR will be produced.
The Tartics may make reasonable requests [or ducuinents, such as spreadsheets, dutabases, or
text files larger than 500 pages in size, to be produced in native format, To the best of their
ability and within renson, the Partles will uxchange with thuir_duc\nncnt productions the

follawing ficlds of information or metadata, or gubstantially the equivalent fields or metadata,




within each such load fils (as applicable to the type of document), and reserve the tight 1o make
reasonable requests for additional metadata or the productlot of native copivy of ESI in the
future:

Production BegBates

Produclion EndBates

Attachment Range

(ustodian

Sent Date

Author or From

Recipicnt or To

Copyee (CC or BCC)

Title or Email Subject

Application Create Date

Apptication Date Modificd

Confidentiality

File Path for the native file

File Path for the document-level text file

25, The Parties agree ta exchange wilh thelt document productions information

cleetronically identifying the confidentiality designation given to, and the custodians of, the BSI

pursuant to any Protective Order entered in his case.

G, Disputes

a6, The Partles shall attempt to resolve all of their disputes arising out of this Protocol
promptly and without the necd for Court Intervention. Fxeept as othorwiae provided in this
Protacol, a Party who has a dispute with another Parly or Parties shall 50 inforn the other Farly
{or Partics) protmptly and in writing. Ifthe Dartics are unable to resotve the dispute within
fourteen (14) days afler receipt of such notice, the Party that has given notice of the dispule may,
by letter (copying all counsel), motion, or request {or a status conflerence, seek the Court's

intervention or guidance.
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H. Casts

27.  Notwithstanding anything (o the contrary contained in this Pratacol, no Producing
Party shall be permitied to seek cost-ghifting unless the costs at issue were incurred by that Party
only after it (i) gave notice to the Requesting Parly pf‘ its {ntent to seek cost-shifting and (ii)
provided the Requesting Party with 2 reasonable opportunity to modify its demands or to utilize
the dispute resolution procedures set forth in Paragraph 26 of this Protocal to resolve any disputc
at issuc.

L. Subsequent Document Requests

98, Subject to any limitations imposed by the Court or any other applicable rule, the
Parties may serve additional document rejuests and/or interrogatories ("Subsequent Document
Requests”) subsequent to the inilial Documents Requests described {n Paragraph 2 ahave.
Unless the Parlies mutually agree to dispense with these provisions, ES1 shall be searched,
collected, and produced in response to the Subscquent Document Requests in accordance wiil
Scotions A through H above except that the applicable deadlines related to identification of
custodians, search terns, and production of ESI shall be negotiated by the Parties with
cansideration givon to all the facts and circumstances then existing, including the scope of the
Subsequent Document Requests and the timing of discovery. To effectuate the intent of this
Pratacol and to further contain the costs ol discavery, any Subsequent Documents Requests
served by a party shall not overlap in scope (whether by subject maiter or date ranga) with initial

Nocument Requests ol that party

Entered this __@ day of ///W(/&! 2014,

wﬂm—ﬁc—

The Henorable Thomas C. Evans, Il
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Prepared and submitte

y!
f— — I;ﬁ-""" -
e L
/lfmnk 1. Stmmerman, Jr. (WVSBH 3403)
[ Chad L. Taylor (WVSB#H 10564)
Frank E. Simmerman, III (WVSB# 11589)
SIMMERMAN LAW OFFICE, PLLC
254 East Main Strect
Clarksburg, West Virginla 26301
Phone No, (304) 623-4900

Clifford B, Levine (Admitted Pro Hac Vice)
Morgan J. Hanson (Admitted Pro Hac ¥ice)
Ingrid Bohme (Admitted Pro Hae Vice)
COHEBN & GRIGSBY, I.C.

625 Libuerty Avenue

Pitsburgh, Pennsylvania 15222-3152

(412) 297-4900

Counsel for West Virginia Radio Corparation
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Approved by:

(W, Va. Bar if 6862)
(W. Va. Bar ff 10529)

200 Capitol Street
P.0. Box 3843
Charleston, WV 25338-3843

Counsal For Defendant West Virginic
University Board of Governurs

and
Liaison Counsel for the Defendants




