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Lt = u ?
VIKING VIDEO & MUSIC INC., 201432 j*‘\DP
A West Virginia Corporation, Y 52 ,
hr\ /n'nw LJu L ¥ l C ..,u i u.wt\T
Plaintiff,
V. Civil Action No. 12-C-2134

Judge Stuckey
SUMMIT COMMUNITY BANK, INC.
Defendant.

SUMMIT COMMUNITY BANK, INC.’S RULE 41(b) MOTION TO DISMISS

Defendant, Summit Community Bank, Inc. (“Summit™), by counsel, respectfully
moves this Court to dismiss Plaintiff’s Complaint pursuant to West Virginia Rule of Civil
Procedure 41(b) (“Summit’s Motion™). Simply put, this Court should dismiss Plaintiff’s
Complaint because Plaintiff has failed to take any action in this matter in over a year in violation

of Rule 41(b). Therefore, sufficient grounds exist for this Court to grant Summit’s Motion.
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IN THE CIRCUIT COURT OF KANAWHA, COUNTY! WEST ¥1#dNiA

VIKING VIDEO & MUSIC INC.,
A West Virginia Corporation,

Plaintiff,

v. Civil Action No. 12-C-2134
Judge Stuckey

SUMMIT COMMUNITY BANK, INC.
Defendant.

MEMORANDUM OF LAW IN SUPPORT OF SUMMIT COMMUNITY
BANK, INC.’S RULE 41(b) MOTION TO DISMISS

Defendant, Summit Community Bank, Inc. (“Summit”), by counsel, respectfully
moves this Court to dismiss Plaintiff’s Complaint pursuant to West Virginia Rule of Civil
Procedure 41(b) (“Summit’s Motion”). As set forth more fully below, Plaintiff, Viking Video &
Music, Inc. (“Viking™), failed to take any action in this matter in over a year in violation of the
West Virginia Rules of Civil Procedure. Based on Viking’s prolonged inactivity in this matter,

this Court should grant Summit’s Motion.
PROCEDURAL HISTORY

On October 22, 2012, Viking filed a Complaint against Summit. In this
Complaint, Viking alleged that Summit employees, Jason D. Koontz (“Mr. Koontz”) and his
assistant Tammy Ward (“Ms. Ward”), erroneously prepared Viking’s bid for video lottery
permits, which, ultimately, led to their disqualification by the West Virginia Lottery

Commission.! [Cmpl. at 19 9-15.] Consequently, Viking alleged that this negligence caused it to

' Based on this alleged conduct, Viking’s Complaint stated three (3) causes of action against Summit: (i)
negligence; (ii) special relationship; and (iii) assumption of duty.




suffer damages of at least Four Hundred Nine Thousand Ten Dollars ($409,010.00). [Cmpl. at

33]

On December 3, 2012, Summit answered the Complaint and denied the
allegations. Thereafter, on January 9, 2013, Summit served Plaintiff with its discovery requests.
[Jan. 9, 2013, Certificate of Service to Summit Community Bank, Inc.’s First Set of Regs. for
Admis., Interrogs. and Regs. for Prod. of Docs. to Viking Video & Music, Inc., attached hereto
as Ex. A.] On February 7, 2013, Viking responded to Summit’s discovery requests. [Feb. 7,
2013, Resps. to Summit Community Bank, Inc.’s First Set of Reqgs. for Admis., Interrogs. and
Requests for Prod. of Docs. to Viking Video & Music, Inc., attached hereto as Ex. B.]
Thereafter, on April 10, 2013, Viking served discovery requests on Summit, to which Summit
responded to on May 15, 2013. [Apr. 10, 2013, Certificate of Service to PI.’s First Set of Regs.
for Admis., Interrogs. and Regs. for Prod. of Docs. to Def., attached hereto as Ex. C]; [May 15,
2013, Def. Summit Community Bank, Inc.’s Answers and Resps. to P1.’s First Set of Interrogs.

and Regs. for Prod. of Docs., attached hereto as Ex. D.]

Following Summit’s responses to Viking’s discovery requests, no other activity

has occurred in this matter.

ARGUMENT

A. This Court should dismiss Viking’s Complaint because this civil action
remained inactive for over a year.

Rule 41(b) of the West Virginia Rules of Civil Procedure allows “[a]ny court in
which is pending an action wherein for more than one year there has been no order or proceeding
. in its discretion, order such action be struck from its docket; and it shall thereby be

discontinued.” W. VA. R. C1v. P. 41(b). “This rule functions as a docket-clearing mechanism
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which enables trial courts to purge themselves of stale cases, while prodding dilatory plaintiffs to
proceed to trial.” Franklin D. Cleckley, Robin Jean Davis, Louis J. Palmer, Jr., LITIGATION
HANDBOOK ON WEST VIRGINIA RULES OF CIVIL PROCEDURE, § 41(b), 938 (4th ed. 2012).
Indeed, in recent years, the Supreme Court of Appeals has approved of the decisions by this
Court to dismiss cases pursuant to the inactivity for over a year provision of Rule 41(b). See
Meade v. W. Va. Div. of Corrs., No. 13-0983, 2014 WL 1672938 (W. Va. Apr. 24, 2014)
(memorandum decision); see also Raab v. Marshall, No. 13-0249, 2013 WL 5966372 (W. Va.

Nov. 8, 2013) (memorandum decision).

In Meade, plaintiff, on October 29, 2010, filed a complaint against the West
Virginia Division of Corrections (“Division of Corrections™) and correctional officer Rees?
alleging they committed sexual misconduct against her. 2014 WL 1672938 at *1. Thereafter,
defendants served plaintiff with discovery requests, which plaintiff responded. This exchange of
discovery began on February 22, 2011, with defendant Rees serving requests, and concluded
with plaintiff answering the Division of Corrections’ discovery requests on May 5, 2011. Id
From May 5, 2011 through June 18, 2012, no other activity occurred. Thereafter, the Division of
Corrections moved to dismiss plaintiff’s complaint pursuant to Rule 41(b), which this Court
granted due to lack of activity within the one (1) year time frame set forth in the Rules. /d. at *2.
In upholding this Court’s dismissal, the Supreme Court of Appeals stated:

The record demonstrates that between the time petitioner answered

discovery and the filing of the first motion to dismiss, she took no

action whatsoever to prosecute her case. . .. Clearly, the period of

inactivity exceed one year. As for the personal circumstances that

petitioner belatedly claims constitute good cause for the inactivity,
she was represented by counsel throughout the pendency of her

2 Plaintiff named two (2) additional defendant correctional officers, Crawford and Smithson, but never
served them with her complaint. Ultimately, this Court dismissed officers Crawford and Smithson under Rule 4(k)
of the West Virginia Rules of Civil Procedure. /d at *1 n.1.
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lawsuit, and her counsel had the ability to seek a stay in the case to
protect petitioner’s interests. . . . All that is left by way of
explanation is her counsel’s assertion at the February 26, 2013,
hearing that the case ‘slip[ped] through the cracks’ in his office.
Therefore, we cannot find that the circuit court abused its
discretion in failing to find good cause for the inactivity in the
case.

Id. at *3 (brackets in original).

Additionally, in Raab, the Supreme Court of Appeals upheld this Court’s
dismissal of a complaint for inactivity and failure to prosecute. 2013 WL 5966972 at *2. Raab
involved plaintiftf suing their architect, Paul D. Marshall Architects & Engineers, Inc.
(“Marshall”), for allegedly defective work on plaintiffs’ residence. Id at *1. On January 28,
2008, plaintiffs filed the action against Marshall alleging: (i) breach of contract; (ii) negligence;
(ii1) breach of fiduciary duty; and (iv) misrepresentation. I/d. For over three (3) years, the matter
proceeded to the May 2, 2011, trial date; however, on or around February 17, 2011, plaintiff
requested postponement of their liability expert’s deposition because of an apparent emergency.
Defendant Marshall agreed to the postponement of the expert deposition, with the caveat that the

3 Following this continuance, from April 6, 2011 to

parties seek a continuance of the trial date.
May 6, 2011, no activity occurred. I/d. On May 7, 2011, Marshall moved to dismiss for
inactivity, which this Court granted. /d. at *2. In upholding this dismissal, the Supreme Court of

Appeals found no good cause existed for the inactivity by plaintiffs during the calendar year.*

Id. at *4,

* This Court granted the parties a continuance through entry of an agreed order. /d.

* Plaintiffs argued good cause existed because they moved for a scheduling conference and also paid the
Twenty Dollars ($20.00) active docket fee. /d. at *3. The Supreme Court of Appeals found neither justification
persuasive. First, plaintiffs noticed the scheduling conference after Marshall moved to dismiss for inactivity.
Second, the Supreme Court of Appeals found payment of the docket charge did not count as activity under Rule
41(b) of the West Virginia Rules of Civil Procedure.

4




In this instance, the last activity in this case occurred on May 15, 2013, when
Summit served Viking with Defendant Summit Community Bank, Inc.’s Answers and Responses
to Plaintiff’s First Set of Interrogatories and Requests for Production of Documents. From May
15, 2013, to the filing of this Motion and Memorandum of Law in Support, no activity has
occurred in this civil action. This lack of activity over the one (1) year time period set forth in
Rule 41(b) justifies this Court’s dismissal of Viking’s Complaint. Consequently, this Court

should grant Summit’s Motion.

CONCLUSION

For the reasons stated throughout this Memorandum of Law and for any reasons
that become apparent to this Court during the oral argument, Summit respectfully requests this

Court grant Summit’s Motion.

SUMMIT COMMUNITY BANK, INC.,

Sthart A.-McMillan (WVSB #635%)
Patrick C. Timony (WVSB #11717)
BowLES RICE LLP

600 Quarrier Street

Post Office Box 1386

Charleston, West Virginia 25325-1386
(304) 347-1100

(304) 343-3058 — facsimile
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CERTIFICATE OF SERVICE

The undersigned, counsel for Summit Community Bank, Inc. does hereby certify
that I have served a true and accurate copy of the foregoing Summit Community Bank, Inc.’s
Rule 41(b) Motion to Dismiss and Memorandum of Law in Support of Summit Community
Bank, Inc.’s Rule 41(b) Motion to Dismiss on the 5th day of September, 2014, via United States
First Class Mail, postage pre-paid to:

Michael J. Del Giudice, Esquire
Ciccarello, Del Giudice & LaFon
1219 Virginia Street, East

Suite 100

Charleston, West Virginia 25301
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA/

VIKING VIDEO & MUSIC INC.,,
A West Virginia Corporation,

Plaintiff,

V. CIVIL ACTION NO. 12-C-2134
Judge Stuckey

SUMMIT COMMUNITY BANK, INC.

Defendant.
CERTIFICATE OF SERVICE

The undersigned, counsel for Summit Community Bank, Inc. does hereby certify
that I have served a true and accurate copy of the foregoing Summit Community Bank, Inc.’s
First Set of Requests for Admissions, Interrogatories and Requests for Production of

Documents to Viking Video & Music, Inc., on the 9th day of January, 2013, as follows:

Michael J. Del Giudice, Esquire Via Hand Delivery
Ciccarello, Del Giudice & LaFon

1219 Virginia Street, East

Suite 100

Charleston, West Virginia 25301

Chomdd). N 2E

Edward D. McDevi}( (WHSR#2437)

EXHIBIT
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EXHIBIT

i_B

IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

VIKING VIDEO & MUSIC, INC.,
a West Virginia corporation,

PLAINTIFF,
VS. CIVIL CASE NO. 12-C-2134

SUMMIT COMMUNITY BANK, INC.,
a West Virginia corporation,

DEFENDANT.

RESPONSE TO SUMMIT COMMUNITY BANK, INC.’S FIRST SET OF
REQUESTS FOR ADMISSIONS, INTERROGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS TO VIKING VIDEO & MUSIC, INC.

REQUES'I; FOR ADMISSIONS

1. Admit or deny that Viking submitted a bid of $610,000.00 for 100
video lottery terminals permits to the West Virginia Lottery on or before October
18, 2010.

RESPONSE:

Admitted.

2. Admit or deny that Viking submitted a bid for $56,000.00 for 10
video lottery terminal permits to the West Virginia Lottery on or before October 18,
2010.

RESPONSE:

Admitted.

3. Admit or deny that the West Virginia Lottery disqualified Viking’s
$610,000.00 and $56,000.00 bids on or around October 19, 2010 because Viking

failed to comply with West Virginia Code §§29-22B-1107(j) and 29-22B-1107(k).




RESPONSE:
Plaintiff admits the reason provided by the West Virginia Lottery for
disqualifying its bids was that it violated these two statutes; however, Viking
denies it did violate the statutes and believes the submission of its bids was
appropriate. Viking chose not to challenge it in the Court system due to the
lengthy nature of the proceedings, questionable outcome and its necessity
to obtain licenses for video lottery terminals to continue doing business.

4. Admit or deny that on or around February 11, 2011, Viking requested
Summit provide an irrevocable letter of credit in the fixed amount of $637,420.00
in favor of the State of West Virginia for the use of the State Lottery Commission.

RESPONSE:

Denied.

S. Admit or deny that on or around F¢bruary 11, 2011, Summit did
provide Viking an irrevocable letter of credit in the fixed amount of $637,420.00
in favor of the State of West Virginia for the use of the State Lottery Commission.

RESPONSE:

Admitted.

6. Admit or deny that Viking submitted a bid for $8,160.00 for 13 video
lottery terminal permits to the West Virginia Lottery on or around February 11,
2011.

RESPONSE:

Denied.

7. Admit or deny that the West Virginia Lottery rejected Viking’s bid of




$8,160.00 for 13 video lottery terminal permits on or around February 18, 2011
for failing to exceed the minimum adjusted per-terminal bid.

RESPONSE

Denied.

8. Admit or deny that Dennis Kerns read, reviewed and signed both
February bids entitled Bid for Limited Video Lottery Terminal Permit prior to
submitting the bid to the West Virginia Lottery.

RESPONSE:

Admitted.

9. Admit or deny that on or around March 7, 2011, Viking requested
Summit provide an irrevocable letter of credit in the fixed amount of $750,150.00
in favor of the State of West Virginia for the use of the State Lottery Commission.

RESPONSE:

Admitted.

10. Admit or deny that on or around March 7, 2011, Summit did provide
Viking an irrevocable letter of credit in the fixed amount of $750,150.00 in favor
of the State of West Virginia for the use of the State Lottery Commission.

RESPONSE:

Admitted.




INTERROGATORIES
1. When did Viking first qualify as an operator of video lottery

terminals?
ANSWER:

Viking first qualified as an operator of video lottery terminals in or about
2001.

2. Prior to the 2010-2011 West Virginia Lottery bidding process, please
describe, in detail, the procedures Viking uses in determining a) how many
permits to bid on; b) which round to bid on these permits; ¢) what amount per
permit to bid; and d) how to make sure the bids comply with West Virginia Code
§§29-22B-1101 through 29-22B-1113?

ANSWER:

Viking has no set procedure for submission of the bidding process.
Decisions as to how many permits to bid on is made by Dennis Kerns and
is based upon the number of video lottery terminals he needed to
sufficiently supply its retailers and the money available to finance the
purchases of those licenses and terminals. Viking chose to bid on the first
round in the hopes it would receive terminals for a lesser price and the
same would be true for the second round. As to the third round, Viking
chose the option to purchase the terminals at a set price to ensure it would
obtain the terminals it needed.

As to determine what amount to bid, that was decided by Dennis Kerns
based upon his years of experience in the business. As far as compliance
with West Virginia Code, Dennis Kerns read the documents provided by the
West Virginia Lottery Commission and attempted to comply with those
statutes as best as possible. At all times he believed he was complying with
the West Virginia statutes.

3. For the 2010-2011 West Virginia Lottery bidding process, please




describe, in detail, the procedures Viking uses in determining a) how many
permits to bid on; b) which round to bid on these permits; c) what amount per
permit to bid; and d) how to make sure the bids comply with West Virginia Code
§§29-22B-1101 through 29-22B-1113?

ANSWER:

Interrogatory No. 3 appears to be identical to Interrogatory No. 2. Plaintiff’s
response, therefore, would be the same.

4. Since April 21, 2001 to the present, please list each and every bid
Viking submitted to the West Virginia Lottery Commission. In this answer, please
include: a) the date of the bid; b) the total amount of the bid; c) the price per
terminal; d) whether the West Virginia Lottery Commission accepted, disqualified
or rejected the bid; and e) the method Viking secured its bid pursuant to West
Virginia Code §29-22B-11009.

ANSWER:

Plaintiff does not recall each and every bid submitted to the West Virginia

Lottery since April 21, 2001. All of this information is available through the

West Virginia Lottery Commission. What information is in Plaintiff’s

possession is attached as Exhibit D.

S. Since April 21, 2001 to the present, please list each and every retailer
or fraternal organization Viking has contracted with to supply them with video

lottery terminals. In this answer, please include: a) the date of the contract(s); b)

the name of the retailer(s) or fraternal order(s); c) the total amount of the




contract(s); d) the number of video lottery terminals provided; e) the length of the
contract(s); and f) whether the contract(s) was renewed or renegotiated.
ANSWER:

Plaintiff is not sure whether or not it has retained all of the information
contained in Interrogatory No. 5. Attached hereto as Exhibit A is a list
provided by the West Virginia Lottery which identifies all of the locations
where Viking had contracts over the years and identifies whether they are
active or inactive. Attached hereto as Exhibit B is a form contract Viking
has used for most, if not all, of those years. Once again, if the actual
contracts are needed for each location, this information is available through
the West Virginia Lottery Commission if Defendant wants to seek each and
every contract. As to the total amount of the contracts, Plaintiff is unsure
of what is being requested. There are no amounts in the contracts. As to
the number of video lottery terminals provided, that varies depending on
availability of terminals and whether the terminals are being economically
utilized.

6. Since 2009 to the present, please list each and every retailer or
fraternal organization Viking contacted related to Viking providing the retailer or
fraternal organization with video lottery terminals at a future place and time. In
this answer, please include: a) the date of the contact(s); b) the name of the
retailer(s) or fraternal order(s); c) the number of video lottery terminals discussed;

and d) the amount(s) discussed.
ANSWER:

As to the lengths of the contracts, the standard contract entered into by
Viking was for ten years. Some of them have been renewed, while others
have been terminated. Plaintiff presumes that Defendant is seeking
information with regard to retailer with which it does not have contracts.
Plaintiff has no records of retailers with whom it had contact to provide
video lottery terminals at future places and times. Viking has been in
contact with retailers in efforts to increase its business; however, to identify




any particular location, the Plaintiff has no records of the same. Currently,
Plaintiff is in the process of placing terminals in Iva’s.

7. Since April 21, 2001, please list each and every manufacturer Viking
contracted with to provide Viking with video lottery terminals. In this answer,
please provide a) the name of the manufacturer(s); b) the number of video lottery
terminal(s) provided; c) the amount of the contract(s); and d) the services the
manufacturer(s) agreed to provide in the contract(s).

ANSWER:

Over the years, Viking has contacted the following manufacturers of video
lottery terminals:

Spielo

Summit Games
IGT

Williams
Scientific Games

As to the number of video lottery terminals purchased from each of those,
Plaintiff does not know the exact number, but does assert that most of its
terminals have been purchased through IGT. The amount of the contracts
would vary over the year depending on how many terminals were purchased
at any one time. As to the service the manufacturers agree to provide,
Viking has its own personnel qualified to work on these terminals and the
only service the manufacturers are required to do is to install the machines
and/or take them out of service.

8. Since 2009 to the present, please list each and every manufacturer
Viking contacted with to provide Viking with future video lottery terminals. In this
answer, please provide a) the name of the manufacturer(s); b) the number of video
lottery terminal(s) provided; c) the amount of video lottery terminals discussed;

and d) the total amount(s).




ANSWER:

See Exhibit D attached hereto.

9. Since April 21, 2001 to the present, please describe, in detail, how
Viking “demonstrated the training, education, business ability and experience
necessary to establish, operate and maintain . . .” Viking’s business as set forth
in West Virginia Code §29-22B-503(a)(2).

ANSWER:

Viking has been in operation since 1984. Dennis Kerns started the
business as providing vending machines and amusement machines. The
business has been successful over 29 years and to various businesses that
demonstrates Viking’s ability, experience to operate video lottery terminals.
In addition, Dennis Kerns has attended seminars, training and in-house
classes provided by various manufacturers. IGT is where most of his
training and knowledge is derived.

In addition, Viking has three employees. All three employees have also
received training, education and classes from various manufacturers, with
IGT being the predominant one. Furthermore, all three of Viking’s
employees are certified by the State of West Virginia to work on video lottery
i terminals.

10. Please describe, in detail, Viking’s banking relationship with Summit.
In this answer, please include: a) the date the banking relationship began; b) the
services Summit provided Viking; and c) the date that Summit provided its
services to Viking.

ANSWER:

To the best of Plaintiff’'s recollection, Viking’s relationship with Summit

Community Bank originated in or around 2000-2001. Plaintiff does not

recall all of the services provided by Summit, but asserts they have varied
over the years. Plaintiff does not recall the exact dates the services were
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provided to Summit, but that information should be of record with Summit.

Summit agreed to provide sufficient funding for Viking to obtain the lottery
terminals bid in February, 2011. Dennis Kerns gave Summit’s employees
the amount of video lottery terminals he wanted to bid and the amount he
wanted each machine to bid at. Employees at Summit then took those two
pieces of information and performed the calculation for the total.
Unfortunately, one or more of the employees at Summit transposed the
amount per bid when calculating the total amount of the line of credit
needed to back the bid submitted by Viking. Plaintiff acknowledges he
missed the error prior to submission to the Video Lottery Commission,
which then rejected it.

11. Please describe, in detail, what specific provisions of the lending
contract Viking is alleging Summit breached as set forth in Viking’s Complaint
paragraphs 18 through 22.

ANSWER:

Summit Community Bank put the incorrect number on the bed Letter of
Credit.

12. Please describe, in detail, why Viking believes it is possessed a
“special relationship” with Summit. In this answer, please include: a) the source
of the relationship; and b) the specific events that gave rise to that relationship.

ANSWER:

Plaintiff’s “special relationship” evolved over the years. In many, if not all,
of the dealings between Summit and Viking, Summit oversaw the process
and provided assistance to Viking. This assistance not only included
lending money, but also in preparing documents on behalf of Viking.

On this particular occasion, the documents to be submitted to the Video
Lottery Commission were provided to Summit by Viking in blank form.
Summit then created the documents due to the “special relationship” that
had been formed.




Furthermore, it was clearly foreseeable by the bank that these numbers had
to be consistent or otherwise Viking would not obtain the licenses sought
in the bidding process. Dennis Kerns advised the employees at Summit as
to how particular the process was and explained to them how the first time
around, the Lottery Commission accused him of failing to comply with the
proper procedure because his bid envelope was dropped off at the wrong
office in State Government. Summit had reason to know of the potential
consequences of any errors because of Viking’s conveying that to Summit
employees. Therefore, it was eminently foreseeable to Summit that any
errors could cause great loss to Viking.

Furthermore, the bank was significantly involved in the bid submitted by
Viking. It physically prepared all of the documents that were submitted,
calculated the math on those documents and provided assurance to Viking
that the documents were correct.

Because of the “special relationship” that had formed over the years, Viking
relied on the good services Summit had provided in the past and believed
those good services would continue and would be without error. The
services provided by Summit were better and more personal than those
provided by other banks with which Viking had dealt. Finally, Summit
possessed information of no interest to society in general, but of great
interest to Viking.

10




REQUEST FOR PRODUCTION OF DOCUMENTS
1. Please provide Summit with each and every bid Viking submitted
which the West Virginia Lottery disqualified since April 21, 2001.
RESPONSE:

Viking is not in possession of all of these bids. A search by Viking has
found documents related to this response and is attached as Exhibit C.

2. Please provide Summit with each and every bid Viking submitted
which the West Virginia Lottery rejected since April 21, 2001.
RESPONSE:

Viking is not in possession of all of these bids. A search by Viking has
found documents related to this response and is attached as Exhibit C.

3. Please provide Summit with each and every bid Viking submitted
which the West Virginia Lottery accepted since April 21, 2001.
RESPONSE:

Viking is not in possession of all of these bids. A search by Viking has
found documents related to this response and is attached as Exhibit C.

4. Please provide Summit a copy of each and every permit Viking has
received from the West Virginia Lottery since April 21, 2001.

RESPONSE:

Attached hereto as Exhibit A is a list of the retailers with whom Viking has

had contracts and a standard contract is attached as Exhibit B. Viking is

not sure whether or not it has maintained all of the past contracts which

have expired.

S. Please provide Summit a copy of each and every contract which

11




Viking entered into with a license video lottery realtor or fraternal organization
pursuant to West Virginia Code §29-22B-1110(c) since April 21, 2001.
RESPONSE:

See response to Request No. 4.

6. Please provide a copy of Viking’s tax returns from 2001 to the
present.
RESPONSE:

Plaintiff will provide this information upon entry of a satisfactory Protective
Order entered by the Court.

7. Please provide any and all documents and communications which
relate to any bid Viking made during the 2010-2011 West Virginia Lottery bidding
process.

RESPONSE:

Other than the documents submitted to the West Virginia Lottery, Plaintiff
is unaware of any other such documents.

8. Please provide any and all documents and communications related
to any contract negotiations Viking entered into with any retailer of fraternal order
after October 8, 2011.

RESPONSE:

Plaintiff is unaware of any such documents.

9. Please provide any and all documents and communications related

12




to any preliminary discussions with any retailer or fraternal order about future
video lottery terminals.

RESPONSE:

Plaintiff is unaware of any such documents.

10. Since April 21, 2001 to the present, please provide any and all
documents and communications which demonstrate that the Chief Executive
Officer of Viking and a majority of its officers, directors, members or partners are
citizens of the United States and resided in West Virginia for the four-year period
immediately preceding Viking’s application.

RESPONSE:

The only owner of Viking is Dennis Kerns. He has been a lifelong resident

of West Virginia and has numerous documents to prove that, but it would

be burdensome for him to present all of the various utility bills and other
filings with the Court. Notwithstanding all of that, attached hereto as

Exhibit F is his birth certificate and available at the West Virginia Lottery

Commission are Affidavits submitted by him of residency in West Virginia.

11. Since April 21, 2001 to the present, please provide any and all
documents and communications related to Vikings’ demonstration to the West
Virginia Lottery that Viking processed the training, education, business ability and
experience necessary to operate video lottery terminals as provided in West
Virginia Code §29-22B-503(a)(2).

RESPONSE:

Plaintiff has no records of the various training, education and seminars that
the employees attended; however, the West Virginia Lottery Commission has

13




documentation to show that its employees have been certified to work on
video lottery terminals.

12. Since April 21, 2001 to the present, please provide any and all
financing or refinancing agreements related to the lease or other acquisition of
video lottery terminals and associated equipment as provided in West Virginia
Code §29-22B-503(a)(4).

RESPONSE:

Plaintiff is not in possession of any such documents.

13. Since April 21, 2001 to the present, please provide any and all
current or proposed agreements between Viking and any video lottery terminal
manufacturer as provided in West Virginia Code §29-22B-503(a)(5).

RESPONSE:

The most current purchase by Viking of video lottery machines occurred in

December, 2012 and the documentation associated therewith is attached

as Exhibit D.

14. Please produce any and all documents and communications you
relied on in answering these Request for Admissions, Interrogatories and Request
for Production.

RESPONSE:

Attached hereto as Exhibit G are miscellaneous documents generated by
Summit and provided to Plaintiff.

DENNIS O. KERNS

By Counsel,
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Attorney for Plaintiff
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VERIFICATION
STATE OF WEST VIRGINIA,
COUNTY OF KANAWHA, to-wit:

I, Dennis Kerns, as the owner of Viking Video & Music, Inc., named in
the foregoing “Response to Summit Community Bank, Inc.’s First Set of
Requests for Admissions, Interrogatories and Requests for Production of
Documents to Viking Video & Music, Inc.” being first duly sworn, says that the
facts and allegations contained therein are true, except insofar as they are therein

stated to be upon information and belief, and that insofar as they are therein

V%

DENNIS KERNS, as the owner of Viking
Video & Music, Inc.

stated, he believes them to be true.

Taken, subscribed, and sworn to before me this /z\‘b day of

EQJO( U@l\/(\ , 2013.
My commission expires: A%\f&l’ } \ 5 &O [ q

= " OFFICIAL SEAL {
""" STATE OF WEST VIRGINIA )
§ B > NOTARY PUBLIC )
} SARAH B. B(:\DEE‘F'!: {
8 Ciccarello, DelGiudice on :
§ ?'2?9 Virginia St. East, Ste. 100 " Notary Pu blic
Charleston, WY 25301
My commission sxpires. August 11, 2019
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

VIKING VIDEO & MUSIC, INC.,
a West Virginia corporation,

PLAINTIFF,
VS. CIVIL CASE NO. 12-C-2134

SUMMIT COMMUNITY BANK, INC.,
a West Virginia corporation,

DEFENDANT.
CERTIFICATE OF SERVICE
I, Michael J. Del Giudice, do hereby certify that the foregoing “Response to
Summit Community Bank, Inc.’s First Set of Requests for Admissions,
Interrogatories and Requests for Production of Documents to Viking Video

& Music, Inc.” has been served upon counsel of record by placing a _\zwe copy

thereof in the United States mail, postage prepaid, on the 7 day of

@‘%W , 2013, addressed as follows:

Edward D. McDevitt, Esq.

P.O. Box 1386

Charleston, West Virginia 25325-1386
Attorney for Defendant

CICCARELLO, DEL GIUDICE & LAFON

Michael J. Del Giudice (WV#982)
" Attorney for Plaintiff

By:
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

VIKING VIDEO & MUSIC INC.,
a West Virginia corporation,

PLAINTIFFS,
VS. CIVIL ACTION NO. 12-C-2134

SUMMIT COMMUNITY BANK, INC.,
a West Virginia corporation,

 DEFENDANT.

CERTIFICATE OF SERVICE

I, Michael J. Del Giudice, do hereby certify that the foregoing “Plaintiff’s
First Set of Interrogatories and Request for Production of Documents to
Defendant” have been served upon all parties by depositing a true and exact
copy thereof in the Unitjed States Mail, postage pre-paid, addressed as follows

on thisll day of _# | ﬂ’u/ , 2013:

Edward D. McDevit, Esq.

600 Quarrier Street

P.O. Box 1386

Charleston, West Virginia 25325-1386
Attorney for Defendant

CICCARELLO, DEL GIUDICE & LAFON

Michael ,/#. Pel Giudice (WV #982)
1219 inia Street, East, Suite 100
Charleston, West Virginia 25301

Phone: (304) 343-4440
Attorney for Plaintiff

EXHIBIT




IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

VIKING VIDEO & MUSIC INC.,
a West Virginia Corporation,

Plaintiff,

V. CIVIL ACTION NO. 12-C-2134
Judge Stuckey

SUMMIT COMMUNITY BANK, INC.
Defendant.
DEFENDANT SUMMIT COMMUNITY BANK, INC.”S ANSWERS AND
RESPONSES TO PLAINTIFF’S FIRST SET OF INTERROGATORIES
AND REQUEST FOR PRODUCTION OF DOCUMENTS
Pursuant to Rules 26, 33 and 34 of the West Virginia Rules of Civil Procedure,
Defendant, Summit Community Bank, Inc. (hereafter “Summit”), by counsel, provides its
answers and responses to Plaintiff’s First Set of Interrogatories and Request for Production of
Documents to Defendant. In so responding, Defendant does not waive, but expressly reserves,
all privileges, including, but not limited to, those arising out of the attorney-client relationship,
and under the work product and self-critical analysis doctrines. By responding to the following
discovery requests, Defendant does not concede the relevance of any matter at issue in the

discovery requests and Defendant expressly reserves the right to amend or supplement these

answers and responses to reflect information acquired through discovery or other means.

INTERROGATORIES

1. Please state the full name and current title of all person(s) involved in

providing information to respond to this Discovery.

ANSWER: Brad Richie, President of Summit; Michele Dillon, assistant to

Brad Richie. Both may be contracted by and through counsel at counsel’s address.

EXHIBIT
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2. If Summit has have ever been a party to a civil lawsuit since January 1,
2000, state the parties, the civil action number and the name of the Court where each proceeding

was filed.

ANSWER: OBJECTION. As drafted, this Interrogatory is not limited in time
or subject matter to the allegations raised in the Complaint nor does it otherwise seek
information that is relevant to the claims and defenses asserted. Therefore, this Interrogatory is
not “reasonably calculated to lead to the discovery of admissible evidence” as required by Rule

26 of the West Virginia Rules of Civil Procedure and, therefore, not discoverable.

3. If any investigation was conducted concerning the incident referred to in
the Complaint, please state the name, address and title of the person(s) who conducted such

investigation.

ANSWER: Summit hired Bowles Rice LLP' to investigate Plaintiff’s “Notice

of Claim” letter submitted to Summit on May 23, 2011.

4, Please state the full name of the assistant to the Senior Vice President, J.D.

Koontz, her job title and job duties.

ANSWER: Tammy Ward was a loan officer for J.D. Koontz. Ms. Ward
helped with the processing of loans and other clerical responsibilities, such as printing loan

documents for Mr. Koontz’s review.

5. State the full name and last known address and telephone number of every

person or witness known to you or your attorney, who has or may have, any knowledge

' On August 7, 2012, Bowles Rice McDavid Graff and Love, LLP changed its name to Bowles Rice LLP.
2
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regarding the facts, circumstances or alleged damages surrounding the incident referred to in the

Complaint.

ANSWER: OBJECTION. This Interrogatory seeks information prematurely.
As of the filing of these responses, the Circuit Court in this litigation as yet to enter in a
Scheduling Order. This Scheduling Order will provide a date certain for Summit to provide
Plaintiff with the names of individuals with knowledge of the facts and defenses in this litigation.
Pursuant to Rule 26(e) of the West Virginia Rules of Civil Procedure, Summit will provide this
information pursuant to the Circuit Court’s Scheduling Order. Without waiving this objection,
the following individuals may possess personal knowledge regarding the facts of this case: (1)

Dennis O. Kemns; (2) J.D. Koontz; and (3) Tammy Ward

6. If you intend to have any individual testify in the capacity as an expert

during the trial of this matter, please state:
(a) The name(s) and address(es) of each expert;

(b)v The information required by Rule 26(b)(4) (A)(i) of the
West Virginia Rules of Civil Procedure (the subject matter on
which the expert(s) is expected to testify, the substance of the facts
and opinions to which the expert(s) is expected to testify, and a

summary of the grounds for each opinion).

ANSWER: OBJECTION. This Interrogatory seeks information prematurely.
As of the filing of these responses, the Circuit Court as yet to enter in a Scheduling Order. This

Scheduling Order will provide a date certain for Summit to provide Plaintiff with the names of
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its experts. Pursuant to Rule 26(e) of the West Virginia Rules of Civil Procedure, Summit will

provide this information pursuant to the Circuit Court’s Scheduling Order.

7. If you, your attorney, agents or representatives have knowledge of,
possession or custody of any statement(s), or memorandum of statements, either oral or written,
made or allegedly made by Dennis Kemns or any other agent, employee or representative of
Viking, state the name of the person making the statement, the name and address of the person

who took or received each statement and the date of each statement.

ANSWER: OBJECTION. This Interrogatory seeks attorney client privilege
and work product information. Summit’s attorneys previously interviewed employees of
Summit and recorded their statements, thoughts and impressions. A summary of this

information has been documented in the attached privilege log.

8. Please state the name, address and telephone number of each and every
person you intend to call as a witness at the trial of this action and a brief summary of each

witness’ proposed testimony.

ANSWER: OBJECTION. This Interrogatory seeks attorney work product
information. Moreover, this Interrogatory requests information prematurely. As of the filing of
these responses, the Circuit Court as yet to enter in a Scheduling Order. This Scheduling Order
will provide a date certain for Summit to provide Plaintiff with the names of individuals with
knowledge of the facts and defenses in this litigation. Pursuant to Rule 26(e) of the West
Virginia Rules of Civil Procedure, Summit will provide this information pursuant to the Circuit

Court’s Scheduling Order.
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REQUEST FOR PRODUCTION OF DOCUMENTS

1. Please produce copies of all internal emails regarding Viking or its owner

Dennis O. Kerns (“Kern”) from January 1, 2001 until the present.

RESPONSE: OBJECTION. As drafted this Request for Production seeks
information not “reasonably calculated to lead to the discovery of admissible evidence” as
required by Rule 26 of the West Virginia Rules of Civil Procedure. This Request for Production
is unreasonably burdensome because to provide every email related to Viking Video or Dennis
0. Kerns would require the production of tens of thousands of pages. Many of the attachments
to these emails also contain other individuals personal financial information, which 12 U.S.C. §
3401 et al. expressly prohibits Summit from disclosing. As drafted, this Request for Production
pursues email communications unrelated to the claims and defenses at issue and also requests

emails exchanges protected under the attorney client privilege.

2. Please produce copies of any reports, statements, recordings, memoranda,
or testimony, whether signed or not, by any witnesses or purported witnesses or persons believed
to be or understood by you to have knowledge of the events which is the subject matter of this

case, which is in the possession, custody or control of the defendant or the defendant’s attorney.

RESPONSE: OBJECTION. As drafted this Request for Production seeks
confidential communications between Summit and its attorneys in violation of the attorney client
privilege and also impermissibly seeks attorney work product. A summary of the privilege

content and the privilege asserted can be found in the attached privilege log.
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3. Please produce copies of all notes including hand-written notes with

calculations relating to the subject matter of this litigation.

RESPONSE: Any notes and calculations have been produce in response to

Request for Production 5. Please see documents Bates Numbered Summit 0001 - 334.

4. Please produce the personnel files of J.D. Koontz and his assistant.
Plaintiff agrees to execute reasonable Confidentiality Order and not use said files for any purpose

other than this litigation.

RESPONSE: OBJECTION. This litigation involves the alleged negligence of
Summit in executing a letter of credit for Plaintiff’s bid with the lottery commission. Therefore,
the contents of Mr. Kootz and Ms. Ward’s personnel folders have no bearing, whatsoever, on
any claim or defense in this litigation. Furthermore, this Request for Production is not limited in

time or to the subject matter of this action and, instead, seeks information indefinitely.

5. Please produce loan documents, letters of credit and all files that Summit

has with regard to all dealings between it and Viking from July 1, 2001 until the present.
RESPONSE: Please see documents Bates Numbered Summit 0001 - 334.

6. Please produce any and all other documents and communications you

relied on in answering these Interrogatories and Requests for Production of Documents.

RESPONSE: Please see documents Bates Numbered Summit 0001 - 441.
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7. Please provide all manuals and/or documents provided to employees of
Summit which provide said employees guidance and/or instruction on issuing loans and/or lines

of credit to its customers.

RESPONSE: OBJECTION. This litigation involves the alleged negligence of
Summit in executing a letter of credit for Plaintiff’s bid with the lottery commission. Therefore,
the personnel manuals have no bearing, whatsoever, on any claim or defense in this litigation.
Moreover, this Request for Production fails to specify a time period and, thus, seeks information
indefinitely. This Request for Production is unduly burdensome based on the needs of the case.
Summit’s loan processing manual is voluminous. Because Plaintiff merely alleges that Summit,
thorough its employees, miscalculate the amount necessary for its letter of credit, the producing

of Summit’s loan processing manual will not lead “to the discovery of admissible evidence.”

8. Please provide a copy of the Declarations Page for insurance issued to

Summit for errors and omissions, including any deductibles and/or self-insured portions thereof.

RESPONSE: Please see the Zurich Insurance Policy bates numbered Summit

000335-435.

SUMMIT COMMUNITY BANK, INC,,

By Counsel,

Edward D. McDevitt (WVSB #2(3/7)
Patrick C. Timony (WVSB #117Y7)
BowLES RICE LLP

600 Quarrier Street

Post Office Box 1386

Charleston, West Virginia 25325-1386
(304) 347-1100

(304) 343-3058 — facsimile
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Privilege Log

Date Subject Bates Number Privilege Asserted

06/08/2011 Attorney notes from conversation Summit 000439-441 | Attorney Client
with J.D. Koontz regarding the Communications/
allegations in Viking Video’s Notice Attorney Work Product
of Claim

06/20/2011 Statement from Tammy Ward Summit 000438 Attorney Client
replying to Attorney inquiry Communications/
regarding the allegations in Viking Attorney Work Product
Video’s Notice of Claim

06/21/2011 Attorney notes from conversation Summit 000436-437 | Attorney Client

with J.D. Koontz regarding Dennis
Kearns subsequent visit to Summit
seeking financing for his third bid
with the Lottery Commission

Communications/
Attorney Work Product
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Filel
IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

VIKING VIDEO & MUSIC INC., 2014 SEP -8 PH 2: 0

A West Virginia Corporation N o
, KAt ATHA COUNTY CIRCUIT COURT

Plaintiff,

V. CIVIL ACTION NO. 12-C-2134
Judge Stuckey

SUMMIT COMMUNITY BANK, INC.
Defendant.

CERTIFICATE OF SERVICE

The undersigned, counsel for Summit Community Bank, Inc. does hereby certify
that I have served a true and accurate copy of the foregoing Defendant Summit Community
Bank, Inc.’s Answers and Responses to Plaintiff’s First Set of Interrogatories and Request for
Production of Documents on the 15th day of May, 2013, by depositing the same in the United

States mail, postage prepaid:

Michael J. Del Giudice, Esquire
Ciccarello, Del Giudice & LaFon
1219 Virginia Street, East

Suite 100

Charleston, West Virginia 25301

M

Patrick C. Timony (WVSB #1171
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