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INTRODUCTION

Pursuant to Rule 12(b)(6) of the West Virginia Rules of Civil Procedure, United
Bank, Inc. (“United”) respectfully moves to dismiss Count One, Count Two, and Count Five from
Pray’s Counterclaim.! Count One seeks a declaration that the Loan Agreement between United and
Woods Development Company, LLC (“Woods”) is in “default.”? Count Two alleges a “lender
liability” claim—purportedly on behalf of Vandalia Capital I, LLC (“Vandalia”)—premised on the
allegation that United’s “first appraisal was inaccurate and overvalued the Property.” Lastly, Count
Five alleges a “set-off or recoupment” claim, individually and derivatively. |

Al three claims should be dismissed because the pleadings (and documents
incorporated into them) show that Pray can prove no set of facts that would allow him to prevail.

* Count One—Pray’s declaratory judgment claim-——fails because it seeks a
construction of an agreement to which Pray is not a party, the record
demonstrates that there is no entitlement to the declaration sought, and there
is no “justciable controversy.”

e Count Two-—Pray’s “lender DBability” claitn—cannot succeed given that
neither Pray nor Vandalia were parties to any appraisal contracts, United
owed neither Pray nor Vandalia any duties with respect to the appraisal, and
any claim based upon the appraisal is time-barred.

* Count Five—Pray’s “set-off ot recoupment” claim—cannot succeed because
it {s expressly premised on the validity of Pray’s other claims. Because Pray’s

other claims against United fail as a matter of law, so must his set-off claim.

In surn, Count One, Count Two, and Count Five should be dismissed as 2 matter of law,

STATEMENT OF THE CASE

This case began with the filing of the original Complaint on March 26, 2013. Almost

one yeat later, Vandalia and United filed their Amended Complaint on March 21, 2014, which added

! Herein, “Pray” refers collectively to David P. Pray in his individual capacity and to David P. Pray as trustee of
the David P. Pray Revocable Trust (the “Trust”), which is consistent with the Amended Complaint, which generally
alleges that the Trust is no more than an “zlter ego™ of David P, Pray, See Am. Compl. § 19. Similatly, “Counterclaitn”
refers to the “Counterclaims and Third-Party Complaint” filed by Pray.

2 Woods and IB Development, LLC are one and the same. .fes Counterclaim | 4 at 12,

1
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various individuals as party plaintiffs, provided additional factual allegations, and added one claim.
The Complaint, Amended Complaint, and Coﬁntcrclaim all radiate from a single Loan Agteement
executed on October 30, 2006 by two parties: (i) United and (2) Woods. [See Loan Agreement,
Am. Compl, Ex. 3] Under the Loan Agrecment, United agreed to loan Woods $28,212,594 at an
interest rate of 7.80 percent, while Woods agreed to pay United intetest on a quattetly basis until
May 1, 2008 when Woods agreed to repay “the entire outstanding ptincipal balance . . . and all
accrued and unpaid interest.” The loan facilitated Woods’s plan to develop a 275-acte plot of land,
located in North Carolina, into a residential development comprising approximately 202 individual
‘home lots. [Préy Consulting Agreement at 1-2, Am, Compl,, Ex. 6.]

Although they are not parties to the Loan Agreement, the individual Plaintiffs and
fray (co]lccﬂvely, “Guarantors”) induced United to execute the agreement. Each Guarantor also
agreed to “irrevocably and unconditionally guarantee the Loan in such amounts as . . . set forth in
the respective Guaranty Agreements . . . which amounts shall remain a fized dollar amount duting
the term of the Loan.” [Loan Agreement at 1, Am. Compl, Ex. 3] The Guatantors provided
partial sccurity for the Loan through their “Guaranties” and their Lettets of Credit. [Id, at 3.]
Execution and delivery of the Guaranties and the Letters of Credit were express conditions
precedent to United’s duty to close the Loan.?

'Al'rhough the extension of the maturity date was not expressly addressed in Loan
Agreement, nothing in the contract prohibited extensions and the contract expressly ptovided that it

could be modified or amended at any time. [Loan Agreement at 19, Am. Compl, Ex. 3.] Through

3 See Loan Agreement at 12, Am. Compl, Ex. 3 (“The Bank shall have received the duly executed Letters of
Credit in a form and substance, and from & bank or banks, satisfactory to the Bank and its counsel.™; /. at 13 (“The
Bank shalt have received the Guaranties and of the Guarantors in a form and substance satisfactory to the Bank and its
counsel. Further, Bank shalt have received each Guarantor’s financial information satisfactory to Bank and its counsel (a
minimum of 2 years of recent tax returns (at least 2004)).”), Similarly, a post-closing condition required the provision to
United of “updated personal financial information of each Guarantor satisfactory to Bank and its counsel dated not less
than one (1) year from October 19, 2006.”" See id. at 13.
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various agreements, the J.oan Agreement’s maturity date has been extended various times.
Nevertheless, the Loan’s maturity date can be accclerated upon the occurrence of certain
contractually-prescribed “events of default.” In patticular, the Loan Agreement provides as follows:

5. Events of Default: Remedies.

(a) Events of Default. If any of the following events . . .
shall occur, then the Bank may . . . accelerate the Loan and
thereupon the Loan shall become immediately due and payable

(except that the Loan shall become automatically due _and

payable upon the occutrence of an event described in Sections
5(a) (viil) and (a)(ix) below):

(i) [Woods] does not pay the Bank any interest or principal . .
. within 10 days after the date due . .. o

(i) There shall have occurred any other event of default . . .
or breach of any covenant, agreement or condition contained herein
ot in any other Loan Document which has not been cured ... or

(i} [Woods] does not pay when due or prior to the
expiration of the applicable cure period, if any, any principal or
interest on any other indebtedness . ,

(iv) [Woods] does not perform its obligations under any
agreement material to its business, the other party to such agreement
declates such agreement in default, and such default creates a
reasonable likelihood of material adverse effect. .. or

(v) Any representation or warranty . . . shall be false in any
material respect when made; ot

(vi) The Borrower is generally not paying its debts as they
become due; or

(vii) The Borrower makes an assignment of any material part
of its assets for the benefit of creditors; or

(viii) The Borrower applies for the appointment of a trustee
or receiver . . . or commences any proceedings relating to the
Borrower under any bankruptey . . . or other liquidation law . . . . or

(ix) Any order is entered in any proceedings against the
Botrower decteeing the dissolution of the Borrower; or -

% % k
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[Loan Agreement at 13-15 (emphasis added), Am. Compl, Fx. 3,] Thus, except for the bankruptcy
ot the dissolution of Woods, United has no absolute duty to declare a default and accelerate the
Loan. Moreovet, the Loan Agreement expressly provides that whenever United “exetcises any right
given to it to approve ot disapprove, ot any arrangement or term is to be satisfactory to [it}, the
decision of [United] . . . shall be in the sole but reasonable discretion of [United] and shall be final
and conclusive, except as may be otherwise specifically provided.” [I4 at 20] Similatly, the Loan
Agreement provides that it “shall not be deemed to be for the benefit of any third party[ and that a]ll
‘requitements, restrictions and conditions that are or may be imposed by [United] are solely for the
benefit and protection of [United] and may be Waived by [it] for any reason.” [ld at 19.]
| Although Pray is not a party to the Loan Agreement and United has no express
obligations to him under that agreement, he and United ate parties to Pray’s Guatanty. [See § 1,
Guatanty of David P. Pray, Am. Compl,, Ex. 5.] Ptay’s Guatanty provides that it was supported by
“valuable consideral‘ion’; and that it was made “to induce” United to make the Loan. [Sezid § 2 at
1.] Pray represented and warranted that he executed his Guaranty at the request of Woods and that
he was satisfied with respect to Woods's financial condition and its “use and intended use of all
[Loan] proceeds” [I4 § 12 at 2,] Pray also represented and warranted that he had not relied on any
information provided by United. [I4]
Pray’s Guaranty “absolutely and unconditionally” guaranteed Woods’s obligations to
United, [Se¢ i4] Under the Guaranty, United has the express right to apply the Guaranty to the
Loan in any manner it “may select.” [Id] Similatly, United also has the right to hold-Pray
“unconditionally lizble” under the terms of his Guaranty, even if it declines to pursue any of its
remedies against Woods. [Jee § 4 at 1, Guam.nty of David P.. Pray, Am. Compl, Ex. 5] With respect
to the maturity date of the Woods Loan, United has the right to extend it “upon such terms and

conditions as [it] may see fit” without notice to Pray and “without limitation as to the number of
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renewals, extensions, [of] modifications.” [ld. § 3 at 1] Similarly, Pray expressly waived any
defenses premised upon renewals or extensions of the Loan, [ld § 9.A.1. at 2] Likewise, Pray
waived, until the Loan is repaid in full, “any right of subrogation, coniribution, reimbursement,
indemnification, cxoneration, and any other right [he] may have to enforce any remedy which
[United Bank] now ha[s] or in the future may have against [Woods] ot another guarantot or as to
any Property.” [§ eer§ 9.A.9. at 2, Guaranty of David P. Pray, Am, Compl,, Ex. 5

Membership in Vandalia is the glue that binds Pray and the other Guarantors
together. That is, all of the puatantors ate either members of Vandalia or they ate closely related to
ot affiliated with a member of Vandalia.* -\X/oods and Vandalia are linked by an agreement between
them that is known as the “Fee Agreement.” [Counterclaim § 15 at 14.] Under the Fee Agreement,
Woods agreed to pay Vandalia a “fee” in exchange for Vandalia’s agteement to “facilitate” the
making of the Loan and “in consideration fot the members of Vandalia (the ‘Guatantoss’) executing
Guatanty Agreements in fivor of United . . . to enable [Woods] to obtain such financing from
United” [Fee Agteement at 1, Counterclaim, Bx. A] According to Pray, the Fee Agrecment
required Woods to pay “a fee of not less than $12 million” no later than May 1, 2008,
[Countetclaim 9§ 14-15 at 14-15] The Fee Agreement also indicates that Vandalia’s total potential
“fee” could reach $24 million or more. [Fee Agreement at 2-3, Counterclaim, Bx. A.]

Vandalia and Woods—and Pray specifically—asre further linked by a second
agreement referred to in the Amended Complaint as the “Consulting Agpteement.” [Fee Consulting
Agreement, Am. Compl,, Bx. 6] The Consulting Agreement was executed on July 14, 2008 and it
was between Vandalia and PrayWorks, LLC (“Pray\?{l'érks”). PrayWorks is 2 West Virginia limited

Jiability company managed by Pray that “Is in the business, in past, of providing consulting and

4 Por example, although Pray, individually, is a Guarantor of the Loan Apreement, he is not a member of
Vandalia in an individual sense. Rather, Pray's affiliation with Vandalia arises {rom the fact that his revocable trust is a
member of Vandalia,
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project management setvices with regard to real estate developments.” [I4 at 1] According to the
Consulting Agreement, Woods was “putsuing the comprehensive development . . . of approximately
275 acres of real property including the construction of approximately 202 home sites for sale and
related facilities,” but that “[t]he Project has experienced delays and difficulties with respect to site
development and other operational issues,” [ld. at 1-2] Based on these delays and difficultics,
Vandaliz retained PrayWorks to provide comsulting and project management services to it and
Woods. [Seeid at 2] In particular, the Consulting Agreement provided that;

a. PrayWorks shall assist in the preparation, reconstruction,
monitoring and/or management of a developet’s pro forma for the
- Project. ...

b. PrayWorks shall occasionally monitor and inspect wotk at the
Project, and maintain a reasonable understanding of the Project’s
design criteria;

c. PrayWorks shall consult with [Woods] and Vandalia in the
development and selection of a Project delivery system for the design
and consttuction of the Project, and in the development and
execution of an inspection/quality control programs [sic] in
connection with the Project;

d. PtayWotks shall assist [Woods] and Vandalia in retaining the
setvices of such professionals as may be required for development of
the Project . . .

e. PrayWorks shall assist in facilitating communications between
[Woods] (in its role as marketers and promoters of the Project) and
Vandalia in an effort to avoid unreasonable delays with regard to the
marketing and sale of the Project;

£. PrayWorks shall periodically review and monitor the work of those
providing sexvices in connection with the development of the Project
. . to reasonably assure that all such setvice providers are satisfying
their contractual obligations to [Woods] and Vandalia . . . PrayWorks
shall to the extent it detetmines necessary in the exercise of its
reasonable discretion regulatly attend or otherwise participate in
meetings relating to the development of the Project;

* ok ok
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L. PrayWotks shall consult with Vandalia and {Woods] in connection
with crisis and risk management assistance for the Project.

[Consulting Agreement at 2-4, Am. Compl,, Ex. 6] In addition to being the managet of PrayWorks,
the Consulting Agreement contemplated that Pray would perform all of the professional services
contemplated by the agreement. [§ee id. at 5] Notably, Pray and PrayWorks assisted Woods “on
vatious development issues including the installation of the sewer t.o service the Project”” [Am.
Compl. 39,

As noted in the Amended Complaint, “adverse market conditions and other
development issues” prevented Woods fLom repaying the Loan by its original maturity date of May
1,2008. [Am. Compl. § 30.] Consequently, United and Woods have entered several agreements to
extend the Loan’s matwity date. [See 7d] Nevertheless, by the fall of ‘2009, Woods was unable to
male the interest payments required by the extended Loan Agreement. [Se id  34] To avoid 2 _
default under the Loan Agreement and ““to keep the Project afloat until the economj/ and real estate
matkets recovered[,]’ Vandalia’s membets agreed to make interest payments to United that,
combined with the payment of property taxes, exceed $1.3 million per year. [Id § 35, 37] Pray
agreed to this strategy and contributed his pro-rata share of such payments. [See id. 1 36, 40-41.]
Pray, however, stopped contributing to these payments in April of 2011, [Am. Compl. §41.] Asa
result of Pray’s actions, Vandalia’s other members were forced to inctease the amounts of their
individual payments. [See 24} Pray al&;o allowed his Letter of Credit to lapse. At the same general
time, the services Pray provided to Vandalia and Woods, through PrayWorks, ended. [See 7. §39.]

On April 21, 2014, Pray moved o dismiss the Amended Complaint. [Ser Mot. to
Dismiss Pis.” Am. Compl. (04/21/2014)] With respect to United’s contract-based claims, Pray
argued that they must be dismissed because the Loan Agreement “is not in default and all required

intetest payments relating to [it] have been paid in full.” [I4 at 2] Thereafter, on June 6, 2014, the
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Coutt denied Pray’s motion to dismiss. [See O, Den. Defs” Motions to Dismiss (06/06/2014).)
Then, on June 30, 2014, Pray filed his Answer, Counterclaims and Third-Party Complaint.

With respect to United, Pray’s Counterclaim asserts three claims, Count One secks a
declaratory judgment that Woods is in default of the Loan Agreement, [Counterclaim Yl 34-36 at
18-19.] C.ount Two asserts a “lender liability” claim-—purpostedly on behalf of Vandalia,
derivatively—Dbased on the allegation that United’s “first appraisal was inaccurate and overvalued the
Property.” [Countetclaim f 37-40 at 19-20.] Count Five asserts a set-off claim, “[tJo the extent any
ditect of dlte;:ﬁve [sic] claims are time barred.” [Counterclaim Y 53-54 at 21-22.]

LEGAL STANDARDS

Under Rule 12(b)(6} of the West Virginia Rules of Civil Procedure, a “trial court may
dismiss a pleading for failure to state a claim upon which relief can be granted.” Fass v, Nowsco Well
Serv,, Lad,, 177 W. Va. 50, 51, 350 S.E.2d 562, 563 (1986). A Rule 12(b){6) motion “test[s] the formal
sufficiency of the complaint.” Id,; see also Franklin D. Cleckley, Robin Jean Davis & Louis ]. Palmer
Jr., Litigation Handbook on West Virginia Rules of Civil Procedure § 12(b)(6)[2] at 384 (4th ed.
2012) (“Cleckley Handbook™). A Rule 12(b)(6) motion should be granted where “it is clear that no
telief could be granted under any set of facts that could be proved consistent with the allegations.”
Forshey v. Jackson, 222 W. Va. 743, 749, 671 S5.15.2d 748, 7547 (2008). Although 2 court must “view|]
all the facts in a light most favorable to the nonmoving party[,]” id., a motion to dismiss should be
granted where a complaint merely “fumble[s] around searching for a meritorious claim . . .’ or where
the claim is not authorized by the laws of West Virginia[,]”State ex rel. MeGraw v. Seott Runyan Pontiac-
Buick, Inc., 194 W. Va. 770, 776, 461 S.E.2d 516, 522 (1995). “[A] tuial court is free to ignore Jegal
conclusions, unsupported conclusions, unwarranted inferences and sweeping legal conclusions cast

in the form of factual allegations.” Cleckley Flandbook § 12(b)(6)[2] at 386.
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Similatly, “if a plaintiff does not plead all of the essential elements of his ot her legal
claim, a [trial] coutt is required to dismiss the complaint putsuant to Rule 12(b)(6).” Cleckley
Handbook § 12(b)(6)[2] at 385 {(brackets in original) (quoting Edgar . Avaya, Inc., 503 T.3d 340 (3d
Cir. 2007)); see alse Fass, 177 W, Va. 50, 350 S.E.2d 562 (“The complaint must set forth enough
information to outline the elements of 2 claim of permit inferences to be drawn that these elements
exist”). Although the West Vitginia Rules of Civil Procedure liberalized pleading, “[slimplicity and
informality of pleading do not permit carelessness and sloth: the plaintiffs attorney must know
every essential element of his cause of action and must state it in the complaint.” Steklen v Kittl,
168 W. Va, 147, 157-58, 287 S.E.2d 148, 164 (1981) (quoting Lugar & Silverstein, West Virginia
Rules of Civil Procedure 75 (1960)). Dismissal is apptroptiate whete the patty secking dismissal
proves “that the a]legaﬁoné contained in the f.omplaint taken in the light most favérable to the
plaintiff ate patently meritless and beyond all hope of redemption.” Cleckley Handbook §
12(0)(6)[2) at 385 (citing Marsines-Rivera v. Sanchex Ramos, 498 F.3d 3 (1st Ci. 2007)).

ARGﬁMENT

L Pray’s claim seeking a declaration that the Loan Agreement is in “default” must be
dismissed because there is 1o justiciable controversy, he can prove no entitlement to
a declaration under any set of facts, and he fails to allege necessaty elements.

As explained below, Count One, which seeks a declaration that the Loan Agreement
is in default, must be dismissed for two independent reasons. First, this Coutt should find that Pray
cannot obtain the ldeclaration he seeks as a maiter of law based upon principles of. law governing
declaratory relief-‘and contracts. Second, this Court should further find that Count One should be

dismissed because Pray fails to allege facts in support of elements necessary to lis claim.
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A, Pray's declaratory judgment claim should be dismissed because there is no.
justiciable controversy and, even if there is, the Court should dismiss the
claim in the exercise of its discretion.

Before a citcuit court may grant a declaratory judgment, it must find that there is “an
actual, existing controversy.” Hustead v, Ashland Od, Ine, 197 W. Va. 55, 61, 475 S.E.2d 55, 61
(1996). “[I]f there is no ‘case’ in the constitutional sense of the word, then a circuit court lacks the
power to issue a declaratory judgment.” Id. (quoting Cox ». . Amick, 195 W, Va 608, 618, 466 S.E.2d
459, 469 (1996)) The Supreme Coutt of Appeals of West Vitginia has prescribed the following
standard to determine whether a “justiciable controversy” exists:

In deciding whether a-justiciable controversy exists sufficient to

confer jurisdiction for purposes of the Uniform Declaratory

Judgment Act, West Virginia Code §§ 55-13-1 to -16 (1994), a circuit

court should consider the following four factors in ascertaining

whether a declaratory judgment action should be heard: (1) whether

the claim involves uncertain and contingent events that may not

occut at 2ll; (2) whether the claim is dependent upon the facts; (3)

whether there is adverseness among the parties; and (4) whether the

sought after declaration would be of practical assistance in setting the

undetlying coniroversy to rest.

Syl. Pt. 4, Hustead, 197 W. Va. 55, 475 S.E.2d 55 (1996). As applied to the specific facts of this case
and the declaration Pray seeks, this Court should find that there is no justiciable controversy.

At the outset, this Court should find that thete is no “an actual, existing controversy”
with respect to whether the Loan Agreement is in default. The Amended Complaint does not allege
that the Loan Agreement is in default and its allegations. Impoztantly, Pray admitted that the Loan
Agreement is not in default and that all payments have been made in secking the dismissal of
United’s contract-based claims. Indeed, Pray argued that these facts requited dismissal of United’s
claims against him, Given the Amended Complaint’s allegations and Pray’s admissions, the Court
should find that there is no actual controversy with respect to the status of the Loan Agreement.

In addition, the Court should find that there is no justiciable controversy given Pray’s

non-party status under the Loan Agreement, the nature of the declaration he seeks, and the

10
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uselessness of the declaration in settling the controversy alleged in this case. To begin, Pray is not a
patty to the Loan Agreement, and the only two parties to the Loan Agreement are United and
Woods. Although Pray is a party to his Guaranty, he is not a party to the Loan Agreement. It is

well-established that a guarantor is “one who makes a contract, which is distinct from the principal

obligation, to be collaterally liable to the creditor if the principal debtor fails to perform”  Grand '

Valley Ridge, LLC v. Metopolitan Nat'l Bank, 388 S.W.3d 24, 31 (Ark. 2012) (quoting First Commercial
Bank, N.A. v, Walker, 969 S.W.2d 146, 152 (1998)). As a result, Pray has no standing as a matter of
law to assert any rights under the Loan Agrecment, See 24, (“The only document that Terminella
signed in his individual capacity was a commercial guatanty, which is a separate contract between
MNDB and Term.ipe]la. As a guarantor, he had no standing to assert an individual breach-of-contract
action against MNB on the loan documents.”). In sum, Pray lacks standing to assert Count One
because he is not 2 party to the Loan Agreement.

With respect to the specific declaration that Pray seeks and the impact it would have
on thé undetlying controversy, the Court should find that Pray’s declaration would settle nothing
and, if granted, would immeasurably magnify the complexity of this case. Seze Charles Alan Wright,
Arthur R. Miller, & Mary Kay Kane, 10B Fed. Prac. & Proc. Civ. § 2759 (3d ed. updated April 2014)
(“One of the most important considerations that imay induce a court to deny declaratory relief is that
the judgment sought would not settle the controversy between the parties.”). As to the claims
alleged by United in the Amended Complaint, Pray’s declaration would do nothing to settle those
claims because United’s claims are solely based upon Pray’s obligations under his Guasanty.
Unsurprisingly, Pray’s Counterclaim fails to explain or allege how the declaration he seeks “would be
of practical assistance in setting the undetlying controversy.”

In fact, Pray’s declaration would have the opposite effect because it would potentially

force United to accelerate the Loan, foteclose on the real propetty, execute on the Guarantors’
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Letters of Credit, and potentially pursue claims against all of the .Guarantors to tecover any
deficiencies. If this were to occut, the claims cusrently pending against Pray would likely continue
and additional claims would likely be added. Moteover, there would be a real possibility of
additional litigation among the Plaintiffs arising out of any foreclosure and potential effoits to
collect on the individual Plaintiffs’ guaranties to United. In sum, there is no reason to believe that
the declaration Pray seeks “would be of practical assistance in setting the undetlying controversy.”

Fina]iy, this Court should recognize that circuit coutts have significant discretion
with respect to the exetcise of jutisdiction over declaratory judgment claims. See Hall v, Haiﬂsy, 146
W. Va. 328, 119 SE.2d 759 (1961) (noting that “[i]t is generally .W.'[t[‘]jl] the disctetion of the court as
to whether it will take jurisdiction to enter or decline to enter a declarafoqr judgment . .. .”); Franklin
D. Cleckley, Robin Jean Davis & Louis J. Palmet Jr., Litigation Handbook on West Virginia Rules of
Civil Procedute § 57[6] at 1252 (4th ed. 2012) (noting that the “Uniform Declaratory Judgments Act
does not mandate that trial courts entertain declaratory jndgments. Trial courts retain substantial
discretion in deciding whethet to grant declatatory relief.”). In determining whether a court should
exercise its discretion, it should consider “any inequitable conduct on the part of the party seeking
the declaration,” Charles Alan Wright, Arthur R. Miller, & Mary Kay Kane, 10B Fed. Prac. & Proc.
Civ, § 2759 (3d ed. updated April 2014).

As applied here, the Coutt should find that Pray’s conduct is inequitable. As noted,
Pray admitted in his prior Motion to Dismiss that no default under the Loan Agteement has
occurted and that all sequired interest payments have been made. Moscover, Pray argued that these
facts required dismissal of United’s contractual claims. The declatation that Pray now secks is
irreconci]a;ble with the record and his priot admissions. Further evidence of inequitable conduct can
be found in the lack of benefit Pray would obtain from the declaration he seeks—and the hardship

that would be imposed on United, Woods, Vandalia, and the individual party plaintiffs by the

12
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declaration Pray seeks. In fact, on this record, Pray’s request for & declaration appears to be nothing
more than an extortionate tactic designed to pressute the Plaintiffs to drop their claims against him.
As a result, the Court should exetcise its discretion and find that it will not exercise jurisdiction over
- Count One.

In sum, this Coutt should find that there is no justiciable controversy sufficient to
assett jutisdiction ovet Pray’s declaratory judgment claim and that the claim should be dismissed.

B. Pray’s declatatory judgment claim should be dismissed because he can prove
- no sct of facts that would allow him to prevail.

This Court should dismiss Pray’s declaratory judgment claim for at least three
reasons. Fitst, Pray lacks standing to seek a declaration as to the Loan Agreement because he is not
a party to it. Second, Pray’s dcclatato@ judgment claim should be dismissed because the relief he
seeks is barted by his Guaranty. Third, Pray’s claim should be dismissed because the record
demonsirates that Pray cannot prove an entitlement to the declaration he seeks because the Loan
Agreement is not inldefault and all payments have been made.

1. Pray is not a party to the Loan Agreement and he lacks standing to
seek a declaration with respect to its tetms and conditions.

Under West Vitpinia law, a declaratory judgment is only available to those persons
who possess a legal interest in, or rights stemming from, a contract ot other document. See W. Va.
Code § 55—13;2. The declasatory judgment device is not an exception to the rule that a plaintiff
must have standing to bring his or her claims. See Haustead v. Ashland O, Inc., 197 W, Va. 55, 61, 475
S.E.2d 55, 61 (1996); see alse Franklin D, Cleckley, R-obin Jean Davis & Louis J. Palmer Jr., Litipation
Handbook on West Virginia Rules of Civil Procedure § 57[6] at 1249-1250 (4th ed. 2012) {(noting
that normal legal principles governing standing apply in the declaratory judgment context). As noted
above, although Pray is a patty to his Guaranty, he is not a party to the Loan Agreement. As a
result, Pray lacks standing to seck a construction of the Loan Agreement. See Grand Valley Ridge,
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LIC v Metropokitan Nat'l Bank, 388 SW.3d 24, 31 (Ark. 2012) (“The only document that Terminella
signed in his individual capacity was a commercial guaranty, which is a separate contract between
MNB and Terminella. As a guarantor, he had no standing to assert an individual breach-of-contract
action against MNB on the loan documents.”).

In sum, the Court should dismiss Count One because Pray lacks standing to seck a
judicial construction of an agreement to which he is not a party.

2, Even if Pray wete a party to the Loan Agreement, he is nevertheless

bound by the terms of his Guaranty, which prohibits him from seeldng
the declaratory relief he sceks through Count One.

This Court should find that the dec}atatm}; judgment relief that Pray seeks in Count
One is barted by the express terms of his Guaranty. Pray agteed to waive various defenses when he
executed his Guaranty. In fact, Pray’s Guaranty expressly acknowledges, until the Loan is repaid in

full his waiver of any right Pray “may have to enforce anv remedy which [United] now ha[s] ot
) y g ¥ 3 \ 3 |

in the future may have against [Woods] or another guarantor” [See § 9.A.9. at 2, Guaranty of

David P. Pray, Am. Compl,, Ex. 5.] Ptay’s declaratory judgment claim is an attempt to enforce a
“remedy” belonging to United vis-i-vis Woods and, as a result, it has been waived by Pray’s
Guaranty as a matter of law. In sum, Count One should be dismissed because it has been waived by
Pray thr-o;,lgh his Guaranty.,

3 The Court should find that even if Pray is entitled to seek his

declaration, that his claim must be dismissed because he cannot prove
that the Loan Agreement is in default,

The Court should further find that the Loan Agreement is not in default-for at least
two reasofis, 'First, under the Loan Agreement, United possesses broad discretion with respect to
any declaration of default. In fact, the Loan Agreement cleatly provides that United “may” declare a
default vpon the occuttence of various events. [See Loan Agreement at 13, Am, Compl,, Ex. 3]
Moreovet, there are only two events with respect to which a default is automatically deemed to
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occut—telating to bankruptcy and corporate dissolution—and neithet event has been alleged. In
addition, the Loan Agreement expressly provides United with broad discretion by providing that:
“any right given to it to approve ot disapprove, ot any arrangement ot tetin s to be satisfactory to
[if], the decision of [United] . . . shall be in the sole but reasonable discretion of [United] and shall be
final and conclusive, except as_may be otherwise specifically provided.” [I4, at 20 (emphasis
added).] As applied here, thete are two events of default that are not within United’s discretion to
declate and neither are applicable,

Second, the record demonstrates that there is no basis to declare a default. There is
nothing within the Loan Agreement tha): explicitly or implicitly requires Woaods to pay interest
payments from its own funds. Morcovet, the broad duties imposed by the Guarantors’ Guaranties
belie any notion that Woods is entitled to no assistance in satisfying its obligations under the Loan
Agreement. In addition, Pray has admitted that the Loan Agreemerit is not in default and that all
payments have been made. " Thus, the Coutt should find that the record delnonstratés that there is
basis to find the Loan Agreement in default.

L Pray’s “lender liability” claim must be dismissed because he can prove no

entitlement to damages under any set of facts and because he fails to allege facts
necessary to the elements of any claim.

Pray’s Count Two is alleged derivatively, on behalf of Vandalia, and it assetts that
Vandalia incutred damages based upon an allegedly etroncous appraisal of the teal property. In
particulat, Pray alleges the following:

38. As described herein, United Bank knew ot should have known
that its fitst appraigal was inaccurate and over the Propetty. . ..

39. The Property was later appraised at a value much lower than $26
million after the full scope of the water and sewet problems and
other issues were tecognized.

40. Vandalia would not have agieed to the transaction is [sic] they
lknew that the Propgrt}r was worth less than $26 million.
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[Counterclaim T 38-40 (emphasis added).] Pray’s “lender liability” claim must be dismissed because
no set of facts can be proven in support of it and because the Counterclaim lacks factual allegations
that would establish every element of a claim.

Neither Pray nor Vandalia can recover damages on the basis of the lender liability
claim for at leﬁst three independent reasons. First, to the extent Pray’s claim is based upon an
alleged breach of contract, it fails because neither Pray nor Vandalia wete ever parties to any
contract with United regarding any appraisal of the real property. Second, to the extent Pray’s claim
is based upon the alleged ViOlE;.t.lOﬂ of a duty imposed by the law of torts, his claim fails because
United owed no duties to Vandalia or Pray with respect to appraisals in general or the particular
apptaisal alleged in the Countesclaim, Third, Pray’s claim fails because it precluded by the statute of
limitations.

A, Pray can obtain no contract damages because neither he not Vandalia wete
evet patties to any contract for the appraisal of any real ptoperty.

To the extent Count Two sounds in contract, it must be dismisse& because thete was
never any contract with respect to the appraisal of the real property between either Vandalia or Pray.
The fitst element of a breach of contract claim is the existence of a valid contract between the
patties. See Executive Risk Indem., Inc. v. Charleston Area Med, Cir., Inc., 681 F. Supp. 2d 694, 714 V(S.D.
W. Va. 2009) (applying West Virginia law). Here, there was never any contract pertaining to the
appraisal of the teal property between United and Vandalia or Pray. In fact, any contract for the
apptaisal would have been between the appraiset, Fred H. Beck & Associates, L.LLC, and Wachovia
Corporation. [See Ex. 1, Letter of October 27, 20Q6 from Douglas S. Butcher to Julie R, Gurtis at 1
(“It is noted that this appraisal ieport is address [sic] to Wachovia Corporation but I am teviewing it
for use by United Bank.”); see also Ex. 2, Appraisal Report (06/27/2006).] In sum, to the extent
Count Two sounds iﬁ contract, it fails because there was no contract fos the appraisal of the real
property between United and Vandalia or Pray.
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B. Pray can obtain no damages because he cannot prove that United
owed Vandalia or him any duties as to any appraisal.

To the extent Count Two sounds in tort, the Court should find that Pray’s lender
liability claim fails becausc United owed neither Vandalia nor Pray any duty of care with tespect to
the appraisal of the teal property. As noted above, any appraisal contraét was between the appraiscr
and Wachovia Corporation, tather than United. To the extent United did not order the appraisal,
United could not have had any duties to Vandalia or Pray arising out of it.

Moteovet, even if United had ordered the appraisal, it would have had no duties to
Vandalia or Pray in general or under the citcumstances of this case. The Supreme Coutt of Appeals
has held that its rulings:

should not be taken to mean that a traditional lender is in any way the

insurer of the property that is the subject of the loan. Nor is the

lender an insurer of the work performed or of an inspection or
appraisal conducted on its behalf.

Glasscock v. City Nat’l Bank of West Virginia, 213 W. Va. 61, 67, 576 S.E.2d 540, 546 (2002). 'Thus, the
imposition of a tort duty requires far mote than a normal lender/bortower/guarantor relationship.
In patticular, there must be circumstances that give rise to a “special selationship” between the
lender and its borrower (and by extension, any guarantors of the botrower’s obligation). Ses i4° In
addition, there are no allegations that would establish that United or anyone else had any reason to
know that Vandalia ot Pray would be receiving and relying upon any appraisal report. (f. Syl. Pt. 1,
First Nat’l Banfk of Bluefield v. Cmuﬁm’, 182 W. Va. 107, 386‘S.E.2d 310 (1989) (“In the absence of
ptivity of contract, an accountant is liable for the negligent prepatation of a financial report only to

those he knows will be teceiving and relying on the report.”).

5 With respect to Glasscock, many of the functions exescised by the bank in that case that gave sise to a special
relationship were exercised in this case by Pray, as an agent of Vandalia, in connection with the services he performed
under his Consulting Agreement with Vandalia, See Glassoorke, 213 W. Va, at 66, 576 S.E.2d at 545 (“The facts before us
show that the bank was significantly involved in the construction of the Glasscock home, The Glasscocks did not
receive a lump sum, but had to present receipts or bills to the bank before the bank would disburse the funds. The bank
iiself requested the first inspection repost ., .. .").
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Finally, any notion that United owed Vandalia or Pray any duties or that Vandalia ot
any of its members detrimentally relied upon United is inconsistent with-—and barred by—the

Guaranties executed by Pray and the other Guatantors. As noted previously, Pray represented and

warranted that: (1) he executed his Guaranty at Woods’s request; (2) he was satisfied with Woods’s

financial condition; and (3) he was satisfied with Woods’s “use anrd intended use of all {Loan]
proceeds,” [See § 12 at 2, Guaranty of David P. Pray, Am. Compl,, Ex. 5] Most importantly, Pray
represented and warranted that he had not relied on any statements or other information providcci
by United in executing his Guaranty. [I[4] Significantly, Pray’s Guaranty is identical to the
Guatanties executed by Vandalia’s other membets and copies of the other Guarantoss” Guaranties
can be provided to the Court upon request.

In sum, Pray cannot state a tort claim based upon lender liability as a matter of law,

C. Pray can obtain no damages under any set of facts because his lender
liability claim is barted by the statute of limitations,

Count Two must also be dismissed because it is barred by the applicable two-year
statute of limitations prescribed by West Virginia Code § 55-2-12. A claim should be dismissed
pussnant to Rule712(b)(6), where the pleading indicates that a claim is barred by the applicable
statute of limitations and the pleadiné fails to raise a basis for tolling. See, e.g,, Porshey v. Jackson, 222
W, Va, 743, 746 n. 7, 671 S.15.2d 748, 751 n. 7 (2008)-. Here, any tort-based cause of action would
have accrued on October 30, 2006 when the Loan Agreement and Pray’s Guaranty were executed,
This case, however, was not filed until more than six years later on March 26, 2013, As a result, lany
tort claim predicated upon the Loan or the Guaranty lapsed well before this case was filed.

Moreovet, there is no Basis for tolling given that Pray either learned or should have
leatned of any alleged defects in the otiginal appraisal through his intimate involvement—through
PrayWorks—in the development of the Project as an agent of Vandalia. As noted above, between
2008 and 2011, Pray was extensively involved in the supervision and monitoring of the Project.
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Indeed, as noted in the Amended Complaint, Pray’s work performed on behalf of_' Vandalia and
Woods included “the installation of the sewer to service the Project.” [Am. Compl. § 39.] Thus,
Pray—and Vandalia through him—swould have been well aware of any alleged defects in the original
appsaisal more than two yeats before this case was filed.

In sum, any lender Hability claim that might be asserted by Pray or V andalia is basred
by the statute of limitations,

IIL  Pray’s “set-off ot recoupment” claim must be dismissed because it is predicated
upon the validity of other claims that must be dismissed as a matter of law.

Pray’s set-off or tecoupment claim against should be dismissed because it is
* premised entitely on his other claims against United. Because Pray’s other claims fail, so must his
set-off claim, Count Five metrely alleges that “[t]o the extent that any [of Pray’s other] direct or
directive [sic] claims [against United) are time batred, Pray and the Trust assert those claims as a set-
off or tecoupment against any amounts claimed by and actually awarded to United Bank or
Vandalia.” [Counterclaim ¢ 53] Because Pray’s other claims fail for reasons indépendent of the
statutes of limitations, his set-off or recoupment claim must also fail. Accordingly, Count Five fails

as a matter of law and should be dismissed.
CONCLUSION

Based on the grounds set forth above, this Court should find that Pray’s claims

against United fail as a matter of law and must be dismissed.

WHEREFORE, United Bank, Inc. respectfully moves to dismiss David P. Pray’s

and David P. Piay Revocable Trust’s Counterclaim agzinst it.
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Chatleston, West Virginia 25325-1386
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INTHE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

VANDALIA CAPITAL II, LLC, UNITED
BANK, INC., RALPH BALLARD, III,
STEPHEN B. - FARMER, DAVID P,
FERRETTI, SHAWN P. GEORGE, MARK A.
GRIMMETT, ROBERT HUGGINS, | Civil Action No. 13-C-570

ANDREW B. JORDAN, R. SCOTT LONG, | The Honorable Louis H. Bloom, Circuit Judge
ANDREW A. PAYNE, ITI, ROOKE ASSET
PARTNERS, LP, ANDREW K. ROOKE and
TIMOTHY K. WILCOX,

Plaintiffs,
V.
DAVID P. PRAY, Individually and as Trustee of

the DAVID P, PRAY REVOCABLE TRUST,
DAVID P. PRAY REVOCABLE TRUST, and

JOHN/JANE DOE,
| Defendants.
V.
THE WOODS DEVELOPMENT

COMPANY, LLC,

Third-Party Defendant.

CERTIFICATE OF SERVICE

I, Floyd E. Boone Jt., hereby certify that on this 4th day of August 2014, the

foregoing United Bank, Inc.’s Motion to Disiniss David P. Pray’s and the David P. Pray Revocable

Trust’s Counterclaim and Incorporated Memorandum of Law was setved on the following via First

Class United States Mail:

Brian A. Glasser

Thanos Basdekis

BAILEY & GLASSER, LLP
209 Capitol Street
Chatleston, WV 25301

Flogd £, EW/

Floyd E. Boone Jr. (WVSB 87‘8

21
6290636.2




Real Property Solutions
aConsulting, Valuation and Appraisal Managenent Services”

October 27, 2006

Julie R. Gurfis

- United Bank

500 Virginla Street, East
Charleston, WV 25301

RE: Appraisal Review
Dear Julie:

A the behest of Jeff Edman, | have reviewed the appralsal you sent me for the
proposed Spyglass subdivision on Waddington Road in Weddington, Union County,
North Carolina. This review only applies fo thé “as is” market value of the raw fand not
 the Prospactive Market Value of the subdivision. It is noted that this appraisal report is
address to Wachovia Corporation but | am reviewing It for use by United Bank, What
follows is a summary of the salient points | have uncovered in my review process.

The review is written in an outline format to highlight the pertinent points-of the
appraisal. if you have questions about spedific issues or yeu wish more detait about an
indivictual point, please let me know.

In compliance with Standard 3 of the Uniforin Standards of Professional Appraisal
Practice (USPAP), the appraisers have supported their “as Is" markat value conclusion
and that | can recommend that a ioan be made on the basis of the Fred H. Beck &
Associates June 27, 2006 appraisal. The accompanying discussion supports this
apinion,

Please let me know should you have any questions or comments.

Sincerely,

—

Dougias S. Butcher, MAI
WV Gertified General
Real Estate Appraiser #126
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Ms. Gurtis
Page 2

October 27, 2006

Review Appraiser Information

Review Appraiser.
Date of Review;

Douglas S, Butcher, MA!
October 17, 2006

The property subject of the appraisal was not physically inspected as part of this review,

Scope of Appraisal Review as Requested by Client

The client requested a "desk review” for a potential loan. As part of this assignment,
the reviewer is to confirm the following:

_1'

2

~N o

The appralsal resulted In a reasonabie market value assigned to the real
gstate

The appraisal provided reasonable and recognizable approaches to the
market value

The appraisal supported current valuation of the real estate. (All
assumptions and projections made were documented and conformed 1o
the current market conditions)

The appraisal expiains the selectlon of the discount and capitalization
rates used in the valuation. )

The appralsal made provisions for all appropriate dedtlctions and
dlscounts for Its Intended use.

The appraisal conforms to all USPAP standards.

Develop my own opinion of value if it is different from that of the work

under review.

Basic Report and Property Identification

Property Address:

Property Name;
Current Qwner:

Type of Property:

‘Land area:

Buildings:

Appraiser's Value:
Effectlve Date of Value:
Date of Report:
Purpose of Appraisal:

Intended Use of the Report:

Type of Appraisal:
Typs of Report:

Weddington Road across from Cox Road,
Weddington, Union County, North Carolina
Proposed Spyglass Subdivision

Various awnerships

Unimproved vacant land

284.9 acres

None

$22 286,000 — "as is” (raw land) /

June 23, 2006

Junie 27, 2008

Opinion of market value

Underwriting, loan classification, and/or disposition of
asset

Complete

Self-contalned
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Ms. Gurtis
Page 3
October 27, 2006

information Obtained from Lender and/or Client
" L.ender/Cllent Name & Address:
Julle R. Gurtis
United Bank
500 Virginia Street, East
Charleston, WV 25301

Was there a formal engagement letter with the appraiser?
Yes (Wachovia Cotporation)

Were there any specific instructions to the appraiser?
Yes

Does the lender/cllent have any supplemental standards?
Unknown .

Appraiser [nformation

Appralsers’ Name: Fred H. Beck, Jr., MAl, CCIM

Appraiser's Company: Fred H. Beck & Assoclates, LLC

Address: 8924 Blakeney Professional Drive, Charlofte, NC
28277

Appraiser's Phone #: 704-544-4884

Email Address: astout@fredbeck.com

Was the appralser contacted or interviewed as part of the review?
No

Other Background information That May Be important Top This Review
None

Form and Content of the Report
{s the report writter. Yes, the report is identified as a Self-contained Report
Approximate length: 150 pages Including Addenda
Does the report appear to
be professlonaily
prepared: Yes
Are there significant
Editing, Misspelling, or
Language probiems in
the report: No
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Ms. Guriis
Page 4
Qctober 27, 2006

USPAP issues
USPAP identifies fourteen (14) items that must be included in every appraisal report
and this appraisal overalt complies with USPAP reguirements.

Descriptive Sectlons of the Appraisal Report
The report provides sufficient information (area, market area, and property data)
Including the physical and economic property characteristics.

Analvtical Sections of the Appraisal

‘In the highest and best use, the appraisers have conciuded that Single-Family
Residential Subdivision use meets the four tests of highest and best use. Thus,
concluded to be the Highest and Best Use of the site.

The Sales Comparison Approach was developed to value the raw [and and relied upon
four (4) sales which were all smallerin land area than the subject, Largest sale was
152.710 acres. Sale Numbers 1 and 2 were ad)usted 25 percent for size which jooks
like a subjective adjustment while Sale Numbers 3 and 4 did not recelve a size
adjustment, When there is no adjustment it means the comparables are simiar to the
subject that Is what the appraiser states and is supported by the price per acre of Sales
3 and 4 at $86,001 and $85,000 per acre, respactively. Second adjustment made by the
appratser is for Topography and 2 percent applied to all four comps. This adjustment is
for some of the subject's land being In the flood plan. My suggestion would have been
to calculate the area in the flood plain and subtract it from the total land area and
applisd the unit rate to the adjusted land area. Third adjustment is for Utilities which
were applled to Sale Numbers 1 and 2 at b percent. Agaln, this seems to be a
subjective adjustment without any market evidence.

| was able to get some additional Jand sales in Unlon County that indicated unit rates
from $75,001 to $93,308 per acre with the mean at $83.620 per acre, However, all of
these sales are smaller {land area) than the subject ranging In size from 19 fo 43 acres,
These sales bracket the unit rates shown by Sales Number 3 and 4 at $85,000 per acre.
Some additional anecdotal evidence was provided, newspaper article that indicated a
farm that would be close to the subject property recently sold off 118 acres at $103,000
per acre, However, it is unknown whether thls property would be comparable to the

- subject but it does support unit rates shown by the comparable sales.

The appraiser did not rely upon any specific comparable but the average unit rate of the
adjusted comparables in estimating the value for the subject, The praperty ts under
contract for $22,286,000 or $78,224 per acre which is $15,776 per acre less than the
estimated the value so what this fells me is that the prospective purchaser(s) are getting
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Certification -
| cerlify that, to the best of my knowledge and betief:

2

the facts and data reported by the reviewér-and used in the review process are frue
and correct.

the analyses, opinlons, and conclusions Ii this review report are limited only by the
assumptions and fimiting conditions stated in this review report, and are my
personal, impartial, and unblased professional analyses, opinions and conclusions.

| have no present or prospective interest in the property that Is the subject of this
report and no personal Interest with respect to the parties involved.

| have no blas with respect to the properiy that is the subject of this report or o the
parties Involved with this assignment.

my engagement in this assignment was not contingent upon developing or reporting
predetermined results. '

my compensation Is not contlngent on an action or event resulting from the
analyses, opinions or conclusions in, or the use of, this review.

my analyses, opinions, and conclusions were developed and this review report was
prepared in conformity with the Uniform Standards of Professional Appraisal
Practice, :

| did not personally inspect the subject property of the report under review.

no ohe provided significant professional assistance fo the person sfgning this review
report.

VT S

Dolghas S. Biitcher, MAI
WV Shrtified General
Real Estate Ap_praiser #126
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APPRAISAL REPORY
Proposed Spyglass al Weddington Subdivision
weddinglon Road
weddingion. Unlor County, Norih Caroling 28104
Property ID# 10154687

" PREPARED FOR
Wachovia Corporalion
Al Danny Johnson, MAl
301 S, Tryon Street, TL-8”
. Charlolte, North Carcling 28288-0665

DATE OF REFORT
June 27, 2006

EFFECTIVE DATES OF AFPRAISAL
"As 5" ~ ane 23, 2006
ypon Completion — Aprl 1, 2007

APPRAISED BY
Fred H. Back & Assoclates, LLC
Fred H, Bock, Jr. MAl, CCIM
Wilbour J, Wells
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June 27,2006

Wachovla Corpordlion
Al Denny Johnson, MA
301 8. Tryon Slreed, TL-8
Chaorlotie, NC 282880465

REFERENCE: Proposed Spyotass ol Weddinglen Subdivislon
Weddinglon Read
weddington, Unlon County, North Carolina 28104
Properly 104 10154687 .

Daar Mr. Johnson:

Az requested, we heve Inspecied iha above-mentioned property for ihe purpose of giving on oplnion of value
was ' and “prospective fulure marked value upon compleflon.” Based on our inspection and andlysts of the
Informalion obtaned, i is our opinlon that the "as " and *prospective fulure market velue upor cormpletion”

for ihe subject property ls!
' Market Value “As Is4 - 284.9.aere fract of land (n Weddinglon, NC - June 23, 2004 527,150,000

Prospechive Future Value “At Cornplefion of Spyglass ot Woddinglon® 200 SF Lots - Aprl 1, 2007 546,000,000

These value estimates are supporied by the dafa and reasoring sef forh I the alfached namdalive, Your

- aitenflon I Invited fo the Assumptions and Limitihg Conditions aftached ond made a pari of 1his teport. We
cerlify that we have no present or contempialed future interest In he propery appralsed ond that our fee fof
ihls asstgntment Is In no way conlingent upon the value eslimaie supplied, .

The following Teport complles with the standards and regulctions oullined in Titie X! of the Federadl Financlal
insfitutions Reform, Recovery, and Enforcament Act of 1989 {FIRREA). In uddtilon, the repor conforms o ihe
Oftice ot the Complroler of ihe Curency's (OCC} appralsal sianclerds. This Includes compllance with fhe
Uniform Standards of Frolessional Abpralsal Practice (USPAP) of the Appralsal Institute as promulgated by the
Appralsal Standards Board of ihe Appralsal Foundation; complicnce wilh USPAP Includes The efhics ond
compatency provisions, but excludes the depariure provision,

2924 Blskensy Professlonal Drive, Churlotte, North Cerolina 28277
Phano: 704.544.4884 / Faxt 704.544.6520 / Webshe: v, fredhbeck.com
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SUMMARY OF IMPORTANT FACTS AND CONCLUSIONS

Property Location | Proposed Spygiass at Weddington, Waddinglon Road
across from Cox road, Weddingfon; Unioh County, Norltt
“Ciiding 28104
Property Owner Numerous properly owners - see History $ection of repor
Date of Report Junie 27, 2006
Effeciive Dales of Appralscl Asls June 23, 2004
“Upon Compistion Apil 1, 2007
Purpose of Appratsal e "I Maikél Vs "As i and "Prospective Fulure Market |
Value Upon Compietion of infrasiucture™
Prapery Rights Appralsed Fee Simple , , '
loning RCD, Raddeniial Consarvatlon Dislic
Tex Map Reference 06150071, 06-126-010A, 06126001, 06-126010, 06126~

004, 04126002 06-126-0034, 05-126-0068, 06-126-008A,
08-126-008

Land Area with Proposed Subdivision

[ ZnigAemEs:

Brcess L_ond

None

Improvernents

None of vave os of the inspeclion dals: proposed
Improyements to Include asphalipaved roads, enfrance,
gate, landscaping, and.comiman area.

Present Use ) Vdcani land
Highes! dnd Best Use Single-farnily Reslidenial Subdivision
Appralsal Procetiures Cost Appiouch
| Discounted Sefiout Analysis
Prospeciive Yalue by Cost Approach 1 $37,780,000
Prospacilve Vove by
Disgounted Sellout Anclysls $53,500,000
Moarkel Yalue "As 8" ~ 284.9-acre trael of land In Weddingloh, NC - June 23, 2006 327,150,000
$46,000,000

Frospeclive Future Value "Al Completion ol $pyglass ot Woddinglon®™ 200 §F Lots — April 1, 2007

E924 Blakeney Professional Drlve, Charlotic, North Carollnn 26277
Phone: 704.844.4884 / Faxs 7065446520 / Webslte: poow fredfiheck.oont
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The undersigned hereby acknowledges considerabls Input, investigation, and analysis by Wilbur J. Wel, who

contibuted o the Informallon set forh In the atfached naralive. Thank you for the eppertunity io be of service
and please lai me know If you have any guesilons,

Sincerely yours,

o

Fred H, Beck, Jr., MAl CCIM

’ WEDbur J, Wells
Store-Cerlified General Real Estote Appralser State-Cerlifled General Real Esiote Appraiser
N.C. Certificate No, A1329

M.C. Reglsiration No. A3?71

8924 Biakenoy Professional Drive, Charloite, Notth Carollun 28277
Flione: T04.544.4586 / Brxs 704.544,6520 / Webslie: wpinfredlibeck.conm
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CERTIRICATE OF THE APPRAISER

| cerlfy that, to the best of my knowledge and befef:

The stotements of fac contalned In1his repori are frue and corect.

The repotted analyses, opinions, and conclusions are imiied only by lhe reporfed assumplions and lmlfing
condifions, and s my personal, Imparilal, and unblased professtonal analyses, oplnlors, and concluslons.

| have ho present of prospeclive Interest In The-property that ks he subject of this reporl, ond no personal
inferest wilhtespec! to he porfies Involved.

| have no blas with respect to the property Jhat Is the subject of fhls report or 10 Ihe perties MVolzzed with
this cssighmant,

My angagemeant in ihis ossignménf was nol confingent upon developing' or reperiing predetermined
results,

Wy compensation for complefing this assignment is nof contingen! upon the developrment or reporling of
a predeternined value or direction In value that favors Ihe cause of the clignt, the amount of ihe value
opinion, the alfeinment of o siipulated result, o the occurencs of a subsequent event directly relaled fo
the Infended use of this appraisal,

My cnolyses, opirions, and concltsions were developed, and ihk report has been propared, In conformity
with Jhe Uniforn Slandards of Professionol Appralsal Practee of the Appraisol Foundation ond the Code of
Professional Elhics and the Standords of Professional Appralsal Praciice of the Appralsal Insfitute.

I have made a personal Inspection of the property inat is the subject of ihis report,

No ane providad significant recl properly appralscd asslstance fo fhe person signing fhis report-oftier than
Wilbur J; Wells,

. The use ol itls repott Is subject 16 the requiremnents of the Appralsal Instiute relallng to feview by lis duly

aulhorized repraseniaiives.

. As of the date of this report, Apprcﬂsdl nstiule continuing education for fred H. Beck, Jdr, MAl, CCIM Is
curent, .

FRED H. BECK, JR., MAI, CCIM

Siate-Cerliled General Real Eslale Appralser
N.C. Cerlificole Mo, A1329

924 Diakoney I'rofosslonal Drive, Charlotte, North Carolina 28277
Phaoe: 704.544.4884 / Fax; 14.544.6520 / Websiie: prav fredhibeck conr

Exhibit 2




CERTIFICATE OF THE APPRAISER

| cerllfy hal, 1o Ihe besl of my knowledge and belief:

Tha stalemenis of tact contained In this repor are frue ond comact,

The reportad analyses, opinlons, and conclusions are fimited ony by the reporied assumplions and Hmiling
condifions, and Is my personal, Imparticl, and unbiased professional analyses, opinlans, and conclusions,

! have no present or prospective interest In the property thort is ihe sublac! of this report, ard no parsonal
inieresi with respect to the parligs Involved, '

| have no blos wiih respect to the propsrly that Is the sublect of his teport or to the parties involved with
thls assighment,

My engagement in s assignment was not confingent upon developing or reporting predelemined
rasulls, '

My compaensalion for compleling fhis assignment s not contingent upon the developrnent of réporting of
a predetemmined value or direcllon In value that favos ihe cause of the client, The omount of the value
opinton, he attainment of a stipuiaied resull, o the occurence of o subssquent event direclly related fo
theIntended use of this appralsal.

My analyses, oplntons, and conclusions were developed, and this ieport has been prepared, conforfnlty
with ihe Unfform Standards of Professlona] Appralsal Praclice of the Appralsal Foundafion and the Code of
Prolessional Eitdes and the Siandards of Frofessional Approlsal Praciice of the Approlsat insiiuie.

i{have maode o personat Inspection of tha properiy fhat is the subject of this repoit.

No one provided significont real property appreisat asslstance 1o the person signing this report,

WILBUR J, WELLS

Sicle-Corlliiad General Regl Estale Appraler
N.C. Cerlificole No. AS?¢t

8924 Blokeney Professional Drive, Charlotie, Notrdh Carolinn 28277
Phones T04.544 4864 / Faxs 704 544.6520 / WebsHe: waw fredhibeck.col
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PROPOSED SPYGLASS AT WEDDINGTON SUBDIVISION, WEDDINGTON, N.C.

IDENTIFICATION OF THE SUBJECT PROPERTY \Dﬂ/

The property being appralsed in this report Is a proposed }091/ t smgle—fam}ly residential
subdivision o be known as Spyglass af Weddington and to be located on the
southwesterly margin of NC Highway 84 (Weddington Road), across frorn Cox Road, in
Weaddingion, Union County, North Carolina 28104, The subject fract Is calculated. ol 284.9-
acres by the developers, A site plan prepared by The kadcs Group, 8720 Red Pak
Boulevard Sulte 420, Charlotte, NC, indicates the subject to be 283.92-acres In size. The site
plan as drawn shows o fotal of 181-lols; however, the developer Indicaled that o new sile
plan Ts belng drawn thai would have a total of 200 single famlly-family lots, We make the
assumption that the proposed subdivision s 284.9-acres In size and will have 200-lots;
~ however, If ihe property size changes or a 200-lo1 sife plan Is not possible under the curent
zoning ordinance, we reserve the fight to amend the oppralsol. The subject tract 15
|deniified as fax parcel numbers 08-150-071, 06-126-010A, 06~124-011, 06-126-010, 06-126-
004, 06-126-002, 06-126-003A, 04-126-006B, 06-126-00BA, and 06-126-008 Inthe office of the
Tax Assessor, Union County, North Carolina. A legal descriplion of ihe properfy and o slte
plan are included in the Addenda, More detalled informartion conceming the properly is
Included within this repor.

APPRAISER COMPETENCY

Fred H. Beck, Jt.. MAL, CCIM, a North Garofino Certifled General Appralser, has bean
appraising subdivision properfies for 15 years, In fhe past two years, Mr, Beck and Fred H.
Beck & Associates, LLC, have appraised numerous vacant fond properfies In North
Carollna and South Carofing. Therefore, we have imet the requirements of the USPAP
Competency Provision, '

PURPOSE OF THE APPRAISAL
The purpose of this appraisal Is to provide an opinion of market value of the subject

property '@ s Qs otune. 23; 200¢: and “the prospective future market value upon
comple‘rion of mfraslruciure" as of Apr]l 1, 2007,

FRED H, BECK 8 ASSOCIATES, LLC 1
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PROPOSED SPYGLASS AT WEDDINGTGN SUBDIVISION, WEDDINGTON, N.C.

TYPE OF APPRAISAL

This appralsal was performed as a Complete Appraisal, which is in compllance with
Unfform Siandards of Professional Appraisal Practice (USPAF), as promulgated by the
Appraisal Sfandards Board of The Apprdisal Foundation, without depariure,

TYPE OF REPORT

According to fhe Unlform Standards of Professional Appralsal Praciice, Standards Rule 2-2,
an appralsal report must be prepared under ahe of the following three oplions: Self
Conidined Appralsal Reports, Summary Appraisal Reports, or Restricted Apprdisat Reporis,
These three report types are described as follows:

.SELF CONTAINED APPRAISAL REPORY

should contein all information significant fo the solufion of ihe appralsal problem, "Describe®Is
the disiinguishing temm related 1o the Self-Contained Approbal Repod.

- SUMMARY APPRAISAL REFORT

shouid contaln a summary of ot information significant fo he soullon of the apprakal
problem. "Summarize” s the dislingulshing term related 10 the Summary Appralsal Report,

RESTRICTED APPRAISAL REPORT

should contain a brief statement of Informallon signlicant to the solutlon If the appralsal
problem. "State" Is the distinguishing term rslatad to the Resticted Appralsol Report.

This report Is prepared as o Seif-Contalned Appraisal Report.

FUNCTION OF THE APPRAISAL

t Is our understanding Wachovia Corporation wil ulilize s report for purposes including,
but not necessanty limited to underwrting, loan classtfication, and/or disposliion of the
assel.

FRED M. BECK & ASSOCIATES, LLC 2
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PROPOSED SPYGLASS AT WEDDINGTON SUBDIVISION, WEDDINGTON, N.C,

DEPARTURE PROVISION

Per the Unlform Standards of Professlonat Appraisal Practice (USPAP), "This provision
permits limifed departure from sections of the Unlform Standards that are classified as
specific guldefines rather than binding requirerenis. The burden of proof Is on the
appraiser to decide before accepling an assignment and Invoking that provislon that the
result will not confuse or mislead, The burden of disclosure Is also on the appralser fo report
any departure from specific guldelines,”

Standard | of the USPAP provides for two appralsal development formats: 1) Complete
Appraisal, and 2} Limited Apprdisal, each of which s defined below, Also, Standard 2-2 of
"the USPAP provides for three appralsal options: 1} $eli-=Contained Appraisal Report, 2)
" summary Appralsal report, and 3) Restricted Appraisal Report, each of which Is defined
below. As such, these sfandards dllow for & combination of up fo six development and
reporiing opflons. Furthermore, Standard 2-2 of the USPAP requires that each wiilten
appraisal report must prominently state which reporting option Is used. A summary of
applicable defintfions is provided below:

Compete Appralsal - The acl of process of eslimaiing volue or an esfimate of value
performad without invoking the Depariure Provision,

Limbed Appralsal - The act or process of estimating velue or an esiimate of value
psrformed under and fesuliing from Invoking the Departure
Pravislon,.

Self-CbnfulnedApprdlsal Repoit- A wiiten report prepared ynder Standard Rule 2-2[0) of o

Complets or Limited Appralsal performed under Standard i,

Summary Appratsal Report - A wiltlen report prepored under Stondord Rule 2-2(b) of a
: ' Complefe of Umited Appralsal perforrned under Standard L

Restricted Appralsal Report - A wiiten repori propared under Stondard Rule 2-2(c) of @
Complete or Umited Appralsal perfomned under Standard 1

This cpp'rqisal consists of  "COMPLETE APPRAISAL" prepared In accordance with Sfandard |
. of the USPAP and is a “$ELF-CONTAINED APPRAISAL REPORT" prepared In accordance with
Standard 2-2 of the USPAP, without departure. -

FRED H. BECK & ASSOCIATES. LLC 3
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PROPOSED SPYGLASS AT WEDDINGTON SUBDIVISION, WEDDINGTON, N.C.

DEFINITION OF MARKET VALUE

The following definlflon of market value is approved by the Office of the Compfrolier of
the Cunency of the United States of Amerlca, Chapter 12, Code of Federal Regulation,
Part 34.42 {f). Markel Value Is deflned as: '

“The most probable price which a property sheuld biing in o competiive and open ket
under all canditlons requisite 1o o falr sale, the buyer ond sefler, sach acling prudenily and
knowledgeably, and assuming the price s nol affected by undue sfirmutus, Impliclt tn this
definition k the corsummation of o sale os of a spachiad date and the possing of lite from
seller fo buyar undar conciflons whereby:

1. Buyer and seller are typlcally mollvated;

2. hoth ponies are well Informed or woll advised and acfing in whal they consider thelr own
besl Interests; ) '

3. aregsonable lime Is cllowed for exposure In the open maeket:

4, poyment Is made in ferns of cash in US, dollars or In terms of financlal amongaments
comparable inereto; and '

5, ihe price represents the nomol considsration for ihe property sold unaifected by special
of creative finanging or sales concesslons granted by anyone associated wilh the sale.”

PROPERTY RIGHTS APPRAISED

There are three primary fypes of properly rights, which may be appraised. They are Fee
Simple Esiate, Leased Fee Estate, and Leasehold Estate, They are defined as follows!

FEE SIMPLE ESTATE

Absolute ownershio unencumbered by any ofher Inferest or estate, subject only 1o the
fimiitaiions Imposed by the govemment powers of taxafion, eminent domain, police power,
and escheal,

LEASED FEE ESTATE

An ownenstip Inferest held by a landlord wiih the ighis of use and occupancy conveyed by
lsase fa othars, The Aghts of the lessor (the [sosed lee owner) and Ihe ledsed fee are speciiied
by contiact terms contalned wiliin the lease.

LEASEHOLD ESTATE

The Inleresl held by the lessee [Ihe fenant or renter] ihrough o lease conveylng Ihe dghts of
use and oeeupancy for ¢ states fem under certain condiions,

In this report, we have been asked o provide an oplnion of value of the Fee Simiple Estale
in the subject property.

FRED H, BECK & ASSOCIATES, LLC ' 4
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PROPOSED SPYGLASS AT.WEDDINGTON SUBDIVISION, WEDDINGTON, H.C.

VALUE ESTIMATED
Values are lypically estimated on the basls of one or more of he following slivation.

Maiks] Vilie "AsTs" on the Abprolsil Oale: Marke) Value-“As. 5" on the appraisal date s an
esimate of ihs morket velus of-a propedy i the onkiiop olsisned Upon injieciion-and ds
W physicaly Gid bgally Bids wilfioul hypothetical condifions, eisurnistiars orcualiiicdtionsas
- olHihe dale the opprolsalls prepared, o

%) lue. U ~ornplafion of tpuction; Frospeciive future value "upon
completion” of corisiuction s The: prospeciive future valve of a properly on {he dole thal
construclion, conversion or reboblifalion Js completed, based upon masket condlions
forecast to exlst o of tha!l completion dofe. The value estimete at Inls slage of vaive should
b slated in curend dollars as of a eurant date. .

Prospective Fylure Value Upon Reaching Stabtized Ogoupancy, Prospeciive fulure value
" ypon reaching stablized eccuponey” is the prospective fulure volue of a property when off
impxovemenis have been physicolly consirucied and ihe propety has been letsad to iis
oplimum level of longdeim occupancy at ihe market rent level, Tha valye estimate at this
siage of value should be stated in curent dollas os of @ cuner dale.

In this report, 1he epinion of value for the subject property s appraised on the bosls of "as
5" and the "prospective future value upon completlon of infrasfructure,”

LEGAL CONSTRAINTS

The subject property is located wilhin the Town Limifs of Wagidingion and Is subject 1o the
Weddingfon Zoning Ordinance. The site Is cunently zoned R-CD, Residential Conservation
District, We are not aware of any encumbrances, encroachments, or easements, which
would adversely affect the ullity or marketability of the subject property.

INSPECHON OFTHE PROPERTY
The subject property was Inspected on June 23, 2006, The photographs were faken on
that date, '

DATE OF REPORT

The date of this report is June 27, 2006,

FRED.H, BECK & ASSOCIATES, LLC ' 5
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PROPOSED SPYGLASS AT WEDIINGTON SUBDIVISION, WEDDINGTON, M.C.

EFFECTIVE DATES OF THE APPRAISAL

The effective date of this appraisal "as Is" is June 23, 2006, The effeclive dole “upon
complelion of Infrastructure” Is April 1, 2007,

STATEMENT OF OWNERSHIP

According to the Unlén. Colnly ftix records; the property mentfloned in this report Is
curently held In the ownership names on the followlng page.

Ownarshlp Deed BookiPate Date Parcel No. _ SlzelAcros _Asgessed Value
_Emily Pisrce Whitt, Trustee 10487603 11511896 06~160-071 23.804 § 1,082,180
Mary M. Mackey 0206/089 0181966  0B-126-010A 1010 § 66,240
Mary B. Mackey 0847618 6/26/1963 05120011 1000 § 69,600
Rachel M, Malthows 0068/ 016 11411928 06-126-010 20.310 § 1,249,460
Gary D. Bolan & Linda M. 087917388 10/6/1978  06-126-004 i0.640 § 600,380
Charles-Allen Deal . 01037339 /2611964 08-126-002 80670 & 2,608,130
Charles Allen Deal, et =l 169 1343 . 731981 06-126-003A jos.420 § 3,668,620
Gharles Allen Deal, et al 0393/ 760 B/B/ios6  06-126-006B 6813 § 298,780
Chartes A. Deal & Palricla 0314 7254 9/20/1978  06-128.008A 1,840 % 93,260
Chiaries Allen Deal 01931338 9/26/1964 _ 05-126-008 1372 & 78,390
Total _ 261.669 % £,805,030

FRED H, BECK & ASSOCIATES, LLC 6

Exhibit 2




PROPOSED SPYGLASS AT WEDDINGTON SUBDIVISION, WEDDINGTON, N.C.

HISTORY OF THE PROPERTY

According to Dsed Book 1048, page 503 In the Office of the Reglster of Deeds for Union
County, recorded January 1, 1998, the sublect properly wos deeded as o giff from
Charles Russell Whith and wife, Emily Piorce Whitt jo Emily Plerce Whitt, Trustee.

According to Deed Book 206, page 89 in the Office of the Regisier of Deeds for Unlon
County. recorded September 12, 1964, the subject property was fransferred from Richord
stitt Madthews and wife, Rachel M. Matthews to C. Ray Mackey and wife, Mary M.
Mackey.

According fo Deed Book 148, page 618 in the Office of the Reglster of Deeds for Unlon
County, recorded June 26, 1963, the subject properly was fransterred from Richard Siltt
Mafihews and wife, Rachet M. Matthews o C. Ray Mackey and wife, Mary M. Mackey,

According fo Deed Book 44, page 15 in the Office of the Reglster of Deeds for Union
County, recorded January 4, 1928, the sublect properly was transferred from John Walker
Matthews to Margarei Aviona Matthews.

According fo Deed Book 314, page 727 in the Office of the Register of Deeds for Union
Counly, recorded October 5, 1978, the subject properly was transfered from William
Arnold Shaw and wife, Mary $. Shaw Gary Denzl Bolen and wite, Linda M. Boler .

According {o Deed Book 193, page 339 In the Office of the Register of Deeds for Unlon
County, recorded Sepiember 25, 1964, the subject property was iransferred from C. A.
Deal and wife, Mable G. Deal{o Chatles A. Deal,

According fo Deed Book 169, page 343 In the Office of the Reglster of Deeds for Unloh
County, recorded July 13, 1941, the subject property wos transferred from C, A. Deal and
wife, Mable G. Deal to Charles Allen Deal and Andrew Dedl,

According fo Deed Book 393, page 750 in the Office of the Register of Deeds for Union
Counly, recorded August 8, 1985, the subject property was ronsferved from Joyce Price,
Executrx io Charles A. Deal and Edward Dedall,

According fo Deed Book 314, page 254 In the Office of the Reylster of Deeds for Unlon
County, recorded Seplember 20, 1978, the subject property was transferred from Edward
A. Daal to Charles A Deal and wife, Pairicla 8. Deal.

FRED H. BECK & ASSOCIATES, LLC 7
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PROPOSED SPYGLASS AT WEDDINGTON SUBDIVISION, WEDDINGTON, N.C.

According to Desd Book 193, page 340 in the Office of the Reglster of Deads for Unlon
Counly, tecorged September 25, 1964, 1he subject property was fransferred from C. M.
Dedl and wife, Annie W, Dedal 1o C. A, Dedl and wite, Mable Deal,

wWe e awars ol-dhe-eliférence Betwaen the Tax oifice fotal of 261.669-aeres for the
sepamie fraet-of iond aiid the 284.9-acres surveyed. We: will-use 284 9-acres of total fand

for he subjeci propetly in Ihisreport, There qre severalJand purehase confracts between . .-

1he developer and the above-mentioried pariies. The ol of. the contracts Is §22,286,000
or. and average of $78,22393 per acte, Azcarding 1o the’ lund"compaﬁsan anglygls. inthe .-
Cost. Approoch; it is ouf c:puﬂon that the ’ ¢ :

P atkets Velogiand
according 1o our récord search ihers hiave not be soiles 1ranscicﬂ@m on the subjsct
parcels In the pasifive years.
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PROPOSED SPYGLASS AT WEDDHINGTOM SUBDMSION, WEDDINGTOM, M.C.

SCQOPE OF THE APPRAISAL

As parl of ihis appraisal, a number of Independent investigations and analyses. were.
conducted. In addlfion to daia comiplled by Fred H. Beck & Associales, LLC, on a regular
basls, the investigations underiaken and major data sources used are listed below:

AREA AND NEIGHBORROOD SUMMARY

The neighborhood and portions of Union County were inspecied, Severdal local real estate
firms wore conlacted fo discuss recent land sales.

SITE SUMMARY

The site was physically Inspecied ot which fime we walked a large portion of the tract.
Photographs ware taken during our inspection. We recslved a slte plan prepdred by The
isaacs Group, 8720 Red Pak Boulevard Sulfe 420, Charlotte, NC. The site plan, Union
County tax Information, and FEMA flood maps are ullized In the appraisal.

IMPROVEMENT SUMMARY
The developers provided us with an Improvement summary and development
specifications. A site developrent budget was also provided. These reports are included '
in the addenda of {his appr‘cﬂsdi report.

COST APPROACH

An Investigafion of land soles of similar type properigs throughout the subject
neighborhood was conducied. Land sales were ohtained from several sources fo Include
the Uriion County Tax Department, the Carelina Muitiple Listing Services, Inc.. and our own
flles. Budgeted subdivision development costs were provided by the developer of the
subject property and compared fo development cosls absiracted from  simllar
developments,

DEVELOPMENT VALUATION MODEL

" We researched the Northwes! Union County and Southeast-Mecklenburg Counly market
area for lol absorpiion from davelopels to. hormebuliclers; it 1o that proposed for 1he
subjec‘r An average retuil ot valije was asfablshsd by fharket comparsonE.ot saleswe
esﬂmated on g quarlerly bBasis” over the projecied: sellgutpeiicd: Appropriate currymg
cosls such as marketing, closing cosfs, commissions, Interim faxes, insurance, and
developer's profit were deducied to defermine the net cash fiows. The quarterly cash
flows were then discounted to a present value.
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PROPOSED SPYGLASS AT WEDDINGTCON SUBDIVISION, WEDDINGTON, N.C,

METROPOUITAN FROFILE
THE GREATER CHARLOTTE AREA

INTRODUCTION

The valve of real property is directly relafed o historle, economic, demographic, and
political forces within its metropolitan area. Those forces are analyzed by the appraiser
and used in defermining oppreclatlon [or depreclation), highest and best use,
reconciiction to the three approaches, and the final value estimate, The following
narative is provided to lluskrate the metropolitan components of the market, which
Inflience property values, '

LOCATION

The subject property Is located 2.5-miles southeast of Mecklenburg County in Weddington,
Norih Caroling. The Clty of Charlotte is located in the Piedmont Region of the Carolinas, in
the southwestern porfion of the state, By car, Charlotte is approximately 2 hours east of the
Appakachian Mountains and 3 1/2 hours west of the Aflantic Ocean,

-
hl1

A

Chariofe Is located 89 miles north of Columbia, South Caroling; 256 milles northeast of
Atlanta; 397 miles southwest of Washinglon, DC; and 631 miles to the southwest of New
York City. The area east of the Mississipp! represents only 29% of the coniiguous land of the
US. Yet this area accounts for 60% of fhe population, 61% of ail monufacturing
establishments and 66% of all manufactuing employment. Of the nation's new business
starts, 0% occurred In this area. Also, 51% of all exports come from the eastern United
" staiés. Specifically, 34 of the nation's 58 metropoliian markets with populations greater
than 1 milion are whthin these eastem states. 32 of these markets lis within a 650-mile
radius of Charlotte, which can easily be reached by 24-hour truck delivery or within Just
overt two hours jel lime,
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PROPOSED SPYGLASS AT WEDDINGTON SUBCIVISION, WEDDINGTON, H.C.

POPULATION

The following statistics af the cliy and counly levels are avalioble through Claritcs, Inc.
Projeclions are based upon the 2000 census and are applied fo an urban growth
smulation model. Historical & projecied population shafistics are summadrized as follows:

AREA FOFULATION STATISTICS
Censws Censs  Annwdl Ghg tsllmate - Annual Chg | Projeclion  Annual Chg
Arag 1990 2000 1990-2000 2005 2000-2005 200 20052010
Clly of Chalolie 428,283 540,828 2.4% 578,420 1.4% 621,314 4%
tAecklanburg Counly 511,083 695454 3% 777,688 2.5% 843,543 2%
Chodolle-Goslonla el al CBSA 1,024,331 1,330,448 24% 1484570 2.2% 1,4645.841 21%

Sowee: Chiflos, Inc,

The fable exhibits the trend in population for the region from 1990 fo 2005 and projections
tor the five-year periad between 2005 and 2010. Between 1990 and 2000, the local
population Increased 2.4% within the City of Charotte, 3.1% within Mecklenburg Couniy,
and 2.6% wiihin the Charlotie-Gastonla ef al CBSA. The United States experienced a 1.2%
annual Increase between 1990 and 2000, which was one-half of the Charlotte rate of
Increase. Between 2000 and 2005, each area experienced continved Increases in
population, although at slightly fower rates than during the previous decade, The area
populations are projecied fo increase further over the next five years af rates simllar fo the
previous four yedis, C

HOUSEHOQLDS

Again, the following housing statlstics are avaliable through Claritas, Inc, Projections are
based upon the 2000 census and are applied to an urban growth simulation mods!,
Historical household statlstles for the area are summarzed os follows:

AREA HOUSEHOLD STATISHCS

Census Cansus  Annual Chg Eslimate  Abrual Chg | Prejeclion  Annuol Chg
Area 1920 2000 1§90-2000 2005 2000-2005 2010 2005-2010
Clly of Chorolle 169,703 215,449 24% 231,07 14% 248,934 1.5%
Meckenburg Counly 200,104 273.416 32% 306,463 2:3% 340,885 22%
Chatlelle-Gaslonla el al CBSA 387.788 510,516 2.6% 571,954 2.3% £35.581 2.Y%

Sourca) Cladlos, inz.

The previous discussion of ared popuiation tronds Is clso applicable to ihe historical and
projected household frends. Historically, housshold increases were reported within the City
of Chariotle, Mecklenburg County, and the Charlofte CBSA at annual rates of 2.4%, 3.2%,
and 2.8%, respectively, The highest rate of incredse was within Mecklenburg County, The
rate of annual housshold increased slowed between 2000 and 2005 to between 15% and
" 30% of the rafe of increase during the 1990s, Clartias projects household increcses over the
next five years to be similar to the 1ate of Increase between 2000 and 2005,
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PROPOSED SPYGLASS AT WEDDINGTON SUBDIVISION, WEDDINGTON, N.C.

RETAIL SALES

Using the North Carolina Depariment of Revenue, we obtained gross retall sales data for
the Clty of Charlotte and Mecklenburg County. This information is shown in the following
table:

RETAIL SALES: MECKLENBURG COUNTY

Argoffscal Yeor i 99P-2000 2000-21 2001-2002 2002-2003 2003-2004  Syeor change
Clty of Charlofle 13,992,245.557  13,471,025,519  12227,084,221  12.242,002.373  12.819,442,74] -B.4%
fhecklenburg Counly  14807.017.536  14,483,708,324 _ 15.872,032,677 __ 15,6¢8.247,703 14,757,122,950 -0.8%

Sounce: NG Depl of Ravenua

INCOME
Historical income siatistics for the areq are summarized In the following chatt, Including
median household Income, average househeld Incorne, and per capilg Incorme:

[HGOME STATISTICS :
Averocre Household Income Medion Household income Por Cuplta income
. Cersus  Esdfimole  Annual Cansus  Bslimole  Annval Censys  Bsilmole  Annual
Aren 2000 2005 Change 2000 2005 __Change 2000 2005 Change
Cliy of Chaorlolle 366,521 $75,45¢ 2% $46.975  §53,314 3.2% $24,825 430,454 32%
" Mecklenburg Counly $48,732 379,148 3.6% $50,679  $56,230 AR $27,352  §31,455 3%

Sources: Clarllas, Inz./US Census Biieou

incomes In the reglon have increased significantly over the past five years within each of
the selected areas, Growlh rates have been above the annual rales of Inflation during this
fima. The highest rate of growth within all income categories was within Mecklenburg
County, folowed closely by the Charlotie CBSA, and fhen ihe Clty of Charlotte. Fuiure
Income growih Is not projected by the Clarifas report; however, based on previous years,
should conlinue to be signlficant. :

EMPLOYMENT

Over the past 70 years, the US economy has undergone a major shift from a
manuiaciving-focused sconomy 1o d service-oriented one. As d result of ihls change, the
Bureau of Labor Statistics (BLS) of the US Depardment of Labor has mandated the
nationwide implementation of a new Industry classificafion system, the North Ametican
. Industry Classtiication System [NAICS), to replace the old system, the Standard Industrial
Classification [SIC) systern. The following fable detalls the 2005 (lafest data avaliable)
employment by industry within Mecklenburg County, divided info each MNAICS
employmeni secior,
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FROPOSED SPYGLASS AT WEDDINGTON SUBDIVISION, WEDDINGTON, N.C,

INDUSIRY STATISTICS: CHARLOTIE CBSA (2005)

Indusiry Toldl % Tolal
Management, Business, and Financlal Operalion 124,323 14.8%
Profasslonal and Related Qccupations 142,544 16.9%
Service 20,489 10.7%
Sates and Office : 214,725 25.5%
Farming, Fishing, and Forestry 2,100 0.2%
Construction, Bxtracilon and Malnlainance 74,824 B.9%
Production, Transporiation and Material Moving 115,799 13.8%
Total Private 764,804 90.8%
Fegerat Government 7413 1.1%
sfate Governmesni 30,903 7%
Local Government 37,013 4.4%
Total Employment 842,133 100.0%

Source: Claritos, inc.

LABOR FORCE

" The US Bureau of Labor Statlstics provided the following labor force statistics:
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The unemployment rate in Mecklenburg County was 4.9% for the year 2605, which is lower
than the average rate experenced over the last three years, Over the last ten years, the
highest unemployment rate within the Mecklenburg County was 59%, teported in fthe
year 2002. The current unemployment rate s 20.4% less than the previous high and should
decreass further as the national and local economies condinue fo sirengthen.
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PROPOSED SPYGLASS AT WEDDINGYO SUSDIVISION, WEDDINGTON, M.C.

MAJOR EMPLOYERS
The largest employers in Mecklenburg County are detalled In the following table:

LARGEST EMPLOYERS: MECKLENBURG COUNTY

Company Produci/Sernvice Employaas
Wachovla Corporation Financlal 17,000
Charlplie-Meckienburg Schools Educaiion 13,483
Bank of America Hnancict 12,770
Carollnas Healthcare System Healthcare , 11,100
Duke Energy Corpordtion Ulilitles 7.042
US Alrwdys Transportaflon 7,000
Siale of Norih Caroling Governmen 6,418
City of Charlofte Governmeni 5,855
U.S. Govearnment , Govarnment _ 5,038
Mecklenburg County Government 4,825
Presbytaerian Hedlthcare/Novant Health  Healthcare : 3,866
Ruddick/Hartds Tesler, Inc, . Retall : 3,290
Winn-Dixle Charlotte Retcill 3,000
V.5, Postal Service Governman? 2951

Belk, Inc. Retall 2,500
BellSouth Telecommunications Comrnunicailons 2,300
Compdass Group Food Sarvice 2,100
UNC ai Charlotie Educatlon — 2,099
[BM Charlotte Technology 2,000
Food Lon Retall 1,280

Source: Meckenburg County Chamber of Commerce

TRANSPORTATION

Due fo its remarkable access 1o air, rall, and highway, the Charlotte metropolitan area is
the largest fransperiation hub in the Southeast. The accessiblity of the area creates an
atiractive environment for business travel and for the distribution of products and services,
The cornarsione of the fransporiafion hub Is the southeastern headquarters of US Alrways,
which Is based In the Charotie-Douglas Iternational Alrport, Owned and operated by
the City of Charlotte, the dlrport averages 534 dailly departures and over 25 million
passengers annually. According o the latest reports by Alrports Councll International, in
2003 Chariotte-Douglas ranked 13h natlonwlde in operaitons, 17 in passengers and 30k In
cargo. Chariofte-Douglas 1s consistenfly ranked among the nation's fop dlmports and
serves commerclal, cargo, corporate, private, military and frucking operailons.

Two malor raiload lines, Norfoilk Southem and CSX Transpartation, service Charlotte by
inking 44,880 riles of rall through 23 states. With more than 300 tralns weekly, Charolte's
ralroad knes can offer passenger service s well as piggyback services with the frucking
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industry. Amirak In Cherlofte provides passenger lines traveling north and south which can
connect to east/west Ines 1o access most of the Unlted Stafes. The excelient rall access
makes Charfotte a major international fransfer center as Cherlotte gains inland port status,

where cargo can be shipped by train fo pors such as Charleston, South Carolfina or

Norfolk, Virginia,

A convenlent, but somewhat overused, highway system services the needs of the
Charloffe-Mecklenburg area. According to the Chardotte Chamber of Commerce,
sntersiates F77 and 185 joln the urban centers and manulactuling bells In the Northeast,
southwest, and Midwest. 140 offers an Important ecist/west link."  Additlonatlly, the belt
loops of 1-277 and 1-4B5 serve s connectors between the City of Charlotie and Interstaies
77 and 85, This elaborate highway system aliows Chayrlotie to access 56 percent of the
nation within 24 howrs, Charlotte's immedlate access to two mdjor highway systems has
made I the P largest trucking center in the US. The ared Is home to 279 frucking
companles and 31,252 fransportation employees. As nofed by the Charlotte Chomber of
Commerce, “Ovei 46% of the nallon's top 100 frucking companies are In Charlotte,
. Including nine of the top ten firms."

SUMMARY

it appears that the Charlotte meiropolifan area provides an atmosphere of both strength
and growth, The economy has proven lis abilily to support its population and incustry, The
economic and demographic forces working fo influence Charlotte's real estale values
are favorable, and should contlnue fo Interact in a fashion consistant with the economic
well being of ihe community, Charlotte has achieved a posilon of regional and national
signliicance, pimatily through Its emergencs as a major center of flnance, franspertation,
and trade. The emphasis on higher-denstly growth should Increase the ax base and
resources necessary to maintain o heaithy and growing economy. Thus, Charlotie should
remain o focus for investment of caplfal and human resources Info the next century,
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PROPOSED SPYGLASS AT WEDDINGTON SUBGIVISION, WEDDINGTON, N.C.

NEIGHBORHOOD SUMMARY

Within a communlly, there s a marked tendency toward the grouping of land uses, The
creas devoted fo these various uses are termad “physical nelghborhoods.” Neighborhood
use In this context ks furiher defined as follows!

"4 porllon-of a kirger community, or on enfire communily, in'which there s a homogenous
grauping of Inhabltants, bulldings or business enterprises. Infickliants of & neightigrhood
usualy have & more than casual commuity of inferests and.a Hmilarlly of economie level or
culfuial background. Nelghborhood boundgrigs may comsist of well defined, noturgl of
man-mads baners or they may be, more or less, well defined by distinct change infand use
or In the characier of the Inhablianis,” '

_ LOCATION/BOUNDARIES

The sublect nelghberhood s located In fhe Jown of Weddlngion, In:Unlti-Courty North
Caroling with the mdin crossroads being Providence Road and NC Highway 84
(Weddinglon Road). Ths Tows: of Wetidingiui:is ppfoximately T4:iles sovtheqst of
Uptown Charlotte and 7-mlles northwest of Menroe, Union County, North Caralina. The
nelghborhood can generally be desciibed as the ared surreunding Providence Road and
NC Highway 84 {Weddington Road), The neighborhood Is roughly bounded by the Unlon-
Mecklenburg County line on the northwest, Waxhaw-Indian Trall Road on the east; New
Town Road on the south, and the Community of Marvin on the west.

LAND USE PATIERNS

Duing the past 15 yeors, 1his aied of Weddington and-Union County has gxperenced o
: '_siér:ﬁﬁi.-_pp_ﬁulgﬂszifgféﬁWfﬁsi? The populailon growlh has resulted in pﬁmufily residenilal
subdivision growth, Weddingion & a bedroom community of Charlotie, The Town of
Weddinglon has imited commerclat expansion and has carefully considered residenticl
subdivision growth with regard to ol size and preservailon natural arecs. There Is @
nelghborhood shopping center and professional bulldings af the northeast corner
Providence Road and Weddinglon Road. The nelghborhood center 1s anchored with
Horrs Teelér grocery siore. Newer residential development In ihe nelghborhood includes
HighGate, Waybridge ol Weddington, Lake Forest Raserve, and Stratford Hall,

TRAFFIC ARTERIES/TRANSPORTATION

Access 1o the areéa I considered average. Providence Road, running norih — south
ihrough the Town of Weddlington, Is a iwodane asphalt-paved roadway.2ihls ‘Toad s
scheduled fro-widening: 1o fourlangs. NC Highway 84 (Weddington Road) Is a two-lane
road conneciing Weddington with Wesley Chapel and Monroe to the southeast. Other
two-lane roads within the nelghborhood include Weddingfon-Mdithews Road, Hemby
Road, Beulah Church Road, Cox Road, Twelve Mile. Cresk Road, and Wehaw-Indian Trail
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Road. All of the rouds are adequate for commuting fo Charloite, Monroe, Waxhaw,
Indian Trall, and other fowns.

UTILITIES

The sublec neighborhaud 1§ adequately served ‘for eviting development by, munfcipa)
waller and sewst provided by ihe:Unfon County, as well as electriclly, hatural gas, and
felephone service. The: hwelva: ille -Saritary: Sewer: Plunt Jocaled. In: Unlon .Couniy s
operating o capaclly. Ud o Tiew sewer. pErmifs granted:ynil -an expansion-
planfied for 2008, All new residentlal development riust-be approved or septic systerms or

must fle Tnto sewer ines Yo Meckenburg County or fo Lancaster County; Sobth Garolna.

i the case-of he prqp:;_:‘ﬁéﬁ.spslglqsml weddingtor, 8 pungsigtion wil be built and an”
" ofisite forcsd sewet.rridin Wiltle irle’ o sewer e geing Yo Meckienburg County.

IONING

Zoning in ihe immediate nelghborhood is primarly confined fo residentlal; retall, and
office. Zoning Wil be discussed more In depth later in the repart. Land use patterns-wiihin
the immediate neighborhood are homogenous,

ENVIRONMENTAL CHARACTERISTICS

The primary environmental characteristics to be considered are any nulsances or hazards
as o result from the land uses within the subject nelghborhood. Affer Inspecting the
nelghborhood, we assurrie fhat there are no environmental concerns or any adverse
nulsances or hazards that would Impact property vaives In a negative way, We' are not
irained in ihe scierice of environmental hazard defection and ‘recommend that ¢
licensed professional make an Inspection of the subject site, We were not provided with
any envirohmental data such as a Phase | Environmental Site Repart.

PERCENT BUILT UP

we find that the subject nelghborhood Is 60% developed. As previously mentioned, this
deveglopmeni Is.a mixture of mainly residential, retall, with some office use.

CONCLUSION

The nelghborhood appears stable wilh @ good mix of commercial-and residential uses
stuated In o compatible land use patiern. The area Is sarved by all municipal ulilities
(semitary sewer: hook-up An- Unidn. Golirity s on-hold - unill-2008) and @ adequale
transportafion network. land uses n the area are compafible with existing zoning
regulations, and there appeated to be no environmentat hazards that would negatively
impact value. Al Indications sugges that development In the neighborhood should
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confinue at o steady pace. In considering the four lfe cycles that nelghborhoods
generdlly experience, such as growth, siablify, decline and revilclization, the area Is
consldered to be In the growih cycle.
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SITE SUMPMARY

LOCATION

"The subject site is located on 1he southwesterly margin of NC Highway 84 {Weddington
Road), across from Cox Road, in Weddington, Union County, North Carolina 28104,

SIZE{SHAPE

The subject tract Is calculated at 284.9-ccres by the developers, A slie plan prepared by
The lsaacs Group, 8720 Red Pak Boulevard Sulle 420, Charlotte; NC, indicdtes the subject
to be 283.92-acres in size. The slte lan .as drawn shows:aziotal of 18T Jotsihowever, the
developer Indicaied that a new slte plan s being drawn thot would have a total of 200
sngle famlly-famlly lofs, We make the assumplion that the proposed subdivision Is 284.9-
acres in size and will have 200-lofs; however, If the property &ize changes or a 200-lot slfe
pian Is not possibie under the éurrent zohing ordinance, we resarve the righi to amend the
approisal. The subject tract Is Identfified os tax parcel numbaers 06-150-071, 06-126-010A, 06~
126-011, 06-126-010, 046-126-004, 06-126-002, 06-126-003A, 06-126-006B, 06-126-008A, and
06-126-008 In the office of the Tax Assessor, Union County, North Caroling. The total size of
the tax records for the above-mentioned parcels is 261.66%, As staded earlier, we are using
a fotal of 284.9-acres for the subject properly. The shape. of the slte, while ireguiar, (.
conducive to development. The site has adeguaie fiontage on NC Highway 84
{(Weddington Road). Tax maps and a.site pian are In itie Addenda.

TOPOGRAPHY .
The fopography of the sife can be characterized as Mo TGIing: Our review of FEMA
Flood Map No, 37179C 0060 T effeclive July 5, 1994 and FEMA Fiood Map No, 37179C
0070 C effective July 5, 1994 show mos! of the site Is In Zone X, an area outside the 500-
-year flood plain, However, there is approximately-5%:of i ilié logttecrn Zorie A whigh s:
tn -.%lei_e,c'i"WIH"{inA.ihe-'iﬁﬁ-—'}?édriflbigﬁ'i_"pfcﬁrj}?Copl'es of the FEMA flood maps are includéd In
ihe Addenda.

SO ANALYSIS

No soll or subsall analyses were provided, therefore, ho waranty Is lmphed as to the
suitabtlﬂy of the solt for developmeni. The value concluslons presented herein are
predicated on the assumption That no adverse sofl condillans exist. '

ENVIRONMENTAL AND SOIL ANALYSIS

The primary environmental characteristics to be considered are any nuisances of hozards
as o result from the land usés within the sublect site, Affer inspeciing the site, we assurrie
{hal there are no environmental concerns or any adverse nuisances or hazards that would
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impact property values In ¢ negative way. We are not tralned in the sclence of
environmenidl hazard defection and recommend that a licensed professional make an
Inspection of the subject site. We were not provided with any environmenial daia such as
a Phease 1 Environmental Site Report,

EASEMENTS/ENCROACHMENTS AND RIGHTS OF WAY

No encroachments, sosements, or rfights of way were hoted in our inspection process
other than exsting road fights of way and standdrd utility easements. The reader s referred
to the sife plan In the Addenda. We make 1hé assumption thot thére aré no adverse
conditions, which anse from any unknown encroachments, easements or rights-of-way.

LEGAL CONSTRAINTS

The subject properiy s subject to the Town of Weddington Planning and Zohing Board.
There are no apparent zoning constralnts or encumbrances on the subject propery that
would-adversely Impact the utliity or marketablity of the site. '

ACCESS / FRONTAGE

The subject will be aceessed via NC Highway 4% (Weddington Road). According to the
sife plan, there & adequate road fronfage atong this readway. Assess and frontage for the
site is consldered {o be good for development.

UTILITIES
Basic. wiilifiss Include slecticily, felephone: natural gos: ond water: Sarliary sewsrcan be -
brought fo the site by meansof & reglonal pump:station cmd ¢-10" forced mials along NG
Highway 84 fo fie info o sewer: e on Providense Road; YHUts 40 crsewer regtment =
planfin Me;cHenburg Ceuniy The Twelve Mile Creek Wasiewalér Treaiment Plant in Unlon '
Coundy [s iunning af full capaclty and will not be expanded unfit 2008.

If:ls naiéd fhat.£1 2879~acte’ portion of the sife s being-dbfictedto Unlon County for an
lemen’rory school. In return e unton County School System will pay for the sewer lines to
the subject site.

SUMMARY

It Is our oplnlon that the site does not have any characleristics that would Impede its
development potential. Based on our physical inspection, the sites appsar funcilonally
adequate In each of the categories discussed above.,
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PROPOSED SPYGLASS AT WEDDIMGTOM SUBDIVISION, WEDDHGTON, M.C.

PROPOSED SITE IMPROVEMENTS

The proposed site improvements will include asphali-paved roads as shown on the slte
plan. Additionally, there will be underground uillities 1o Include glecticlly ines, water and
sewer lines, and telephona nes. There will be a gated enirance and common or opsnh
areds throughout the development. See site plan In the Addenda for a further indication
of the proposed property layout.

ASSESSMENTS AND TAXES

The subleci property is the plotiage of the following parcels.

Ownership bDegd Book/Paae Date Pargel Ho, _ SlzolAcres  Assessed Value

Emfly Plerce Whill, Trustes 1048 { 503 116/1998  06-150-071 23,894 § 1,082,180
Mary M. Mackey 0208/ 089 8/10/1966  06-126-010A 1.010 § 56,240
Mary B. Mackey 0184/618 B/26He63  06-126-011 1.000 § 69,600
Rachel M. Matthews 0068/ 016 1141928 06-126-010 28,310 % 1,249,460
Gary D. Bolen & Linda td. 08731/ 388 10/6/1678  0G-126-004 10.840 § 600,360
Charles Allen Deal 0193/338 9/26/1964  06-126-002 80.670 § 2,608,130
Charles Allen Doal, et al 1601343 7H3/1861  06-126-003A 106420 3 3,669,620
Charles Allen Deal, etal | D393/ 760 Bisf{os6  06-126-006B G.o13 § 209,780
" Charlas A Deal & Patricla 0314/ 264 9/20/1978 06-126-008A 1.340 § 93,260
Charles Allan Deal 0193 £330 9/25/1964 _ 06-126-508 1972 8 76,580
“Tote| 261.66% § 8,805,030

The subject property has o combined appraised value of $9,805,030. The subject property
s located inside the. Town of Weddington and «s such Ts subject fo county and fown
taxes. The fax rate for Unlon County per $100 of assessed vaive for 2005-2006 [s $0.6300,
The tax rate for the Town of Weddinglon Is $0.3000 per $100 assessed value. The total tax
rale for the sublect property Is 0.6600 per $100 of assessed value. The redl estate fax for the
subject Is computed as follows:

Assessment Ralio 100%
Assessed Value $9.805,030
Toix Raie 0006600
Esfimated Tax $64.71 9_

The subject property will be developed with single famlly fots and will be reassessed with
individual ot assessments. it is commen fo utiize the lot prices for the assessed values;
however, since the last revaluation was January 1, 2004, we wiil be eslimaiing the lof
prices al 90% of thelr sules price. As seen {aler, the developed lofs are o be sold af an

~ average price of $363,875, Therefore, we have estimated the average per lot assessment
015307 4B8 (343 875 X Q%) Assuming.an average assessen valua of $327 488 periaf.and
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a 2005-2006 millage rate of 0.006600, the real estate tax burden amounts 1o $2.161 perlot
($327.488 X .006600). Thus, the average tax per lof is $2,161 or $540 per lot per quarter,
roundad, The quarterly tax burden estimate of $540 is used in the Development Vaiuation
Andalysis, fater In this report.

ESTIMATED TAX BURDEN
5540 pet lof per quarier

ZONING/LAND USE CONTROL

The subject properly Is located within the Town of Weddington. Accarding 1o the zoning
depariment, the properiy Is curently zoned R-CD, Resldential Conservalion District, This
zoning clossificalion Is basically a residantlal use ordinance allowing | dwelliing unli per
40,000 square feet, The R-CD distict according fo fhe ordinance Is "“.to promote
‘conservation subdivisions' and encourage the preservation of open space and unigue
environmeniat features In the Town Including, but not limited o viewsheds, foresfland,
farmiand, histotic sites, steep slopes, rock formations, and land adjocent to parks.
Incentives are included In the R-CD District o encouruge conversation subdivisions in the
fuiure by allowing residential lols sizes smaller than hose found In other zoning districts in
Weddinglon."

Areq, yard, and bulk regulafions are as follows:

Regulallons R-CD
Minimum lof area ~ Single farmlly 40,000 5.5,
Minimum selback 50 feet
T Minimum side yaret 15 foet
Mnimum rear yard 40 feel
Minlimum open space {%) 10%

The subject property as proposed for a 200+t single-famlly residential subdivision falls
within the zoning regulatlons for R-CD, Resldenticl Conservation Distict.
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FROPOSED SPYGLASS AT WEDDINGTON SUBDLVISION, WEDDINGTOM, N.C.

MARKETABILITY /EXPOSURE PERIOD

We consulted soles agents and developers aclive in the development and marketing of
projects dmilar fo ihe subject. Our research and past experience indicates hat
subdivisians such as the subject property are seidom constructed on o purely speculafive
basis thal s to be offered for sale "in bulk" immediately upon completion of ihe
improvements. Mosl projects are developed undér one of two comman scenarlos, or
some combinaflon of the two; eliher they are developed by a land developer who more
offen than not, has pre-sold a large portlon of the lofs on a “fake-down" schedule, 1o one
or more home bullders befare construction begins; or they are developed by one or more
home bullders for the purpose of providing an inventory of lots on which fo offer their
product. Fuly developed subdlvision properiles of which we are aware, and have been
offered for sale in bulk on the open markei, are lyplcally falled projects offered by lending
instiiutlons or agericles such as the FDIC, due to foreclosure.

In the case of the subject property, The Peerless Group; ihe developer Is developing ihe
stte and seling the 200-residentlal lots fo custom buliders. The eslimation of & reasonable
markefing fime of a propeny, which is not typleally placed on the market, becomes very
subleciive, Further, once o residentlal subdivision Is developed and lot sales begin to
oceur, a moraentum s crealed and the project's deslrabliily Is enhanced by the presence
of sales and buliding activity. If this-mementum lsInterrupted, the salabliity of the individual
lots, as well as the bulk sale of the project becomes Increasingly more difficult as the
peitod of any ull confinues.

The subjact property is located I Weddingionywhich is In Norihwes’r Union County. There
appeors fo be demand for living in this area as evidenced by the growth of ofher upscale
residential subdivisions Wit Hornes I thé: $800,60018:$1,500,0001¢rige: The functional uliity
of the completed property, as deslgned, is considered {o be adequate In relation 1o
consumer preferences. There does riof appear-ft: be 4 farge - inveniory of campeting::
subdivistondots onihe market or lols belng currenily developed ef the SUbIBEYs pro;ecied
pilce poltt endt the kilhood of finding a-purchaset seent good:.

CONCLUSION OF MARKETING TIME & EXPOSURE PERIOD

Our marketabliity anglysis will focus on the estimated fime the improved subjec! property
would be on the markef fo secure a sales contract, We are dlso required fo identify the
exposure petiod associoted: with the. value conclusloiis tedched: herein. Unike the
markellng fime, the expesure period 15 considered to Immedlately precede the dale of
the appralsdi,
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Exposure fime may be defined as follows:

"The esiimated tengih of ime the properly inferes] being appralsed would have been offered
on ihe maikel prior 1o ihe hypolhefical consummation of o sule market vdlue on ine
sffeciive dale of ihe appralsal; o retrospeclive estimale besed upoen an analysis of past
avents asuming o compelilive and open market,"

Il is our opinlon based on cuen! market condlifons: that, a purchaser who Is capable of
continuing the development anc/or markefing of ihe subject project could be localed
within-cs jpériod. of six. to-twelve months, assuming professional and aggressive marketing
by a qualified Individucl or company famiiar with this property type and market. It Is our
ophion that the exposure Period fsalso shxiotwelve monfhs:: .

Wniform Stondards of Professlonal Appratsol Pracfice {Washinglon D.C.! The Approlsal Foundalion, 1996). D75,
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HIGHEST AND BEST USE

The highest and best use for real prapeity can be defined as follows:

"Ihe recsonoble ond probable use thai supporls the Highest present value, as defined, as of
the date of ihe appraisal.”

Allernatively, highest and best use is . . .

"fhe use, from amang reasonably probable and legal dismalive uses, found 1o be physically
- possible, appropiiately supported, finunclaly feosible, and that rasulls In ihe highest present
land vaiue,”

The fitst type of highest and best use, highest and best use of land or a slie as though
vacant, assumes that a parcel of land Is vacant or thot it can be made vacant through
the demaliion of any Improvements, The question to be answered in this type of analysis Is
'"what use should be rade of 18" that Is, what type of buliding or other Improvement {if
any) should be consfructed on the land? - '

The second type of highest and best use, highest and best use of g property as improved,

-periains to the use that should be made of the property, as it exists, Should the existing
improvements be malntalned, renovated, expanded, partially demoalished or should 1f be
replaced with a different- type use¢ The purpose of highest and best use analysis s
different for sach type of highest and best use examined, For each type of highest and
hest use, the citerdon in a highest and best use study are that the highest and best use
rust be 1) legally permissible, 2) physically possible, 3} financlally feaslble, and 4)
maximally producilve, According 1o THE REAL ESTATE APPRAISAL TERMINOLOGY book,
published by the Ameirican Institute of Real Estate Appraisers, *..ihe concept of highesi
and best use represents the premise upon which value is based.”
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AS YACANT

LEGALLY PERMISSIBLE

~ The first step In the highest and best use analysls considers what uses are legally
permissible. The slie is zoned R-CD, which allows for single-famlly resldential development.

PRYSICALLY POSSIBLE

The second criferion considers which uses are physically possible, Some uses may be
inappropriate due fo certain physical characteristics of the site. These considerations are
usually concermed with size, shape, ullifies, soft candilons and topography. The subject
site confains 284.9-acres, This is beleved an adequate size to dallow residential
development, The topography s roling, which Is common in the arsa. Soil or subsoll
condiflons have not been tested, but are assumed to adequate for the proposed
Improvements. Public ufiities of eleciricity, felephone, and water will be avdliable to the
sie. The developer is providing offsite sewer fo the site.

FINANCIALLY FEASIBLE

The next guldeline for determining the highest and best use for the subject property as
vacant is what use would bring o posttive cash flow fo the Investor. In other words, which
uses would be financially feasible? We have researched the surounding area in order fo
determine demand for addiflonal single-family residential development. It has been our
expaience that the demand for addifional housing unlts can best be determined by d
study of absorption of simliar propertles In the compeling market area, The theory behind
the study of population growth Is that as long os population in an ared is expanding, there
will be demand for alther addifional housing space. The theory behind employment
growth is that if jobs are belng created in or near o community, people will move Info the
community fo fill the Jobs and will need housing. Based on conversations wiih Town of
Weddington and Unlon County officials, cnd area brokers and developers, there Is o
demand for upscale housing In the Weddington area. We were given plans by The
Pestless Group, the property developer, for @ 20040t residentlal subdivision, with minirmum
40,000 square foot lots, to be developed on NC Highway 84 In Weddington. Based on
these development plans and existing sngle-famlly residential development, d single-
famlly residential subdivision could be developed on the slie.

MAXIMALLY PRORUCTIVE

Based on the locatlon of proposed subject development, belng located In weddington
and near the Southeast Mecklenburg area, i is our inttial opinion that upscale singlefamily
developrent on 40,000 square foot lofs Is the maximally productive use. An Investigation
of residentiat ot and ract sales in the sumounding ared revedled that single-family,
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resideniial development would return the greotest profit on the subject stte. In considerting

“produciive uses, a single-famlly residentlal development appeaars to be ihe maximally
produciive use. In concluslon, It Is our opinion that-the highest and best use of the subject
site "as vacanl”is for a single ~family residentlal subdivision.

‘AS PROPOSED

As proposed, the same considerafions for legally permissible, physically possible, financlally
fecsible apply 1o the subjeizi tite, Ay for moximally productive, an Invesfigatlon of
residentlal lof and fract sales In the sumounding area revedled thal a slngle-fomliy,
residertict developmant (with end product pricing. belwsen 31, 000,000 and- L7 000,000)
would retum the greaiest prDﬂT o he subject sﬂe In considering the maximally
producilive use, a single-famlly resideniai development consis’rlng of 200 residlential lofs, as
proposed by the developer, appears 1o be the maximally produciive use, In conclusion, If
_is our opinlon that the highest and best use of the-subject site “a$ proposed" is for & 2000
single-farmlly residential development, As shown later In the report, the proposed
development Is feasible, based on the fact that the Development Valuation Anialysis [s
greater than the Cost Approach.
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METHOD OF VALUATION

The appralsal process lypically involves three approaches In determining valve, which
consists of the Cost Approaich, Ihcome Approach and Sales Comparison Approach, A
brief description of each technique, along with the Development Yaluation Analysis, is as
follows:

THE COST APPROACH

AN appiclial procedure using  deprecialed replacement  or reproduciion costs  of
improvements plus fand volue as a bosis for esiimating rmarkel value. The undellying
assumption s 1hat an informed purchaser wit pay no more than the cosl of preducing o
substiiule property with the same ulifly as the subjsc! properly. '

THEINCOME APPROACH

An appralsol procedure wing capliaiization of expecied fulure Incoms a3 & basls for
sstimating market value. The underying assumption is That an inforned purchaser witl pay no
mote for the sublect property than would have to be peid for anofher properly with an
Incorne slream of comparable amount, duration and quality.

THE SALES COMPARISON APPROACH

An oppraisal procedure using sole prices of properties simillar o the subleci property os o basls
for estimating market value, The underylng assumplion is that an Informed purchaser wit pay
no mere for o property fhan would have fo be poid for a similar properly of comparable
uiility. .

DEVELOPMENT VALUATION ANALYSIS

The development valuation analysis of development method os defined In the appralsol
process s @ comblnofion of the market and Income approaches. In the Inflial step, fhe morkel
approach Is used in order jo eslimate the wholgsale value of the Individual units being
considered. Absorplion Is then esfimated and sales revenue Is project, In addilion, camying
costs and expenses are deducted and The nel Income Is discounted.

APPRAISAL PROCEDURES

The cost approach and development valuation analysls wil be used In determining the
value of the proposed improvements, The income approach has been omifted because
of a lack of adequate rental data. The development vaiuation analysls includes the sales
comparison approach and deducts camylng costs over the selfout pefiod. Mos! emphasls
wil be given to this method to determine the discounted market value.
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THE COST APPROACH

The Cost Approach provides a value indication that Is the sum of the estimated land
value and the depreciated cost of the Improvements. The Cost Approach is based upon
the principle of substitution. This principle assumes that a rational, informed purchaser wil
pay no more for a property than the cost of acquinng an acceplable substiute wiih like
ulility assuming thal no costly delay will be encountered In making the substitutlon. The
steps in the Cost Approach are as follows:

1, Estimate lond valus as though vacani and avalable to be developed fo its highest and best use. )

2, Estimaie reproduction or replacement cost of the Improvernents, which Includes direct cost, indirect cost,
and enfreprenewilal profif,

3, Estimafe the amount of accrued depraciaiion.

4. Deduc! aceruad deprecialion from total reproduction or replacemsnt cost.

5. Adddaprecialed cost of Improvements o land valus,

These steps will be discussed on the following pages.

LAND VALUATION

we have conducied regional research with respect to properties having simliar potential
for development and have found several of recent sales of comparable properties
located within Northwesf Union County and South Mecklenburg County, North Caroling.
These sales are belleved to provide the most rellable Indication of value for the subject
property, and data sheels on each of 1he sales uiiized are provided on the following
pages. An adjustment chart follows the data sheefs and reflects our analysis of the
similarities and dissimilarifies relalive fo the subject property with an explanation of
- adjustments enclosed for the reader's reference. The chart ilustrates an analysls of the
differences between the sales and subject properly, with percentage adjusiments used to
reflect buyer reactions to the differenf physical characterisfics. Althocugh each adjustment
is not absolute, the primary objective of the chart 5 fo share cur ihought process with The
reader, The price paid per acre has been selscted as the most applicable unif of
comparison for the subject property in compatison to other acredge tracts,
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COMPARABLE LAND SALES
SALE ONE ' ' T
LOCATION Soulhiedy morgin of Ennis Road, ecsl of Frovidence
Road, Waddinglon, Union County, NC
GRANTOR T " Naney Corvdn
GRANTEE { Petlus Properiles
DEED REFERENCE 8746/ 227
[VAXCODE 1 06-153.028A
DATE OF SALE LA
SlZe s (i
FRONIAGE r Adequc:fe aiong #nnis Road
TOPOGRAPHY Gently rofing
UTILIFIES Bechicity, water, and {elephone
IONING RCD
IMPROVEMENTS Single-fomily dwelling-lhat was saved
PRESENT USE | Restdeniiol subdivislon under coristruction.
HIGHEST AND BEST USE Residentlat development
SALES PRICE $2,050,000
ADJUSTED SALES PRICE . $1,750,000 {$300,000 s cltocaled 10 the. dweling)
TERMS OF SALE | Cashio seller
ADJUSTEDFRICE PER ACRE; = — = B N | Lo e _
COMMENTS The sile Included a residentiol dweling ihat
. contribuled $300,600 1o the land,
SALETWO T _
LOCATION TEasfelly margin of Providsnce Road, north of
| Cuthbertson Road, Weddington, Unlon Courily, NC
GRANIOR "Elizabeth andjohn Vaughn
GRANTEE Cisthberison Read 1, LLC.
DEED REFERENCE 4142 1 004
TAX CODE 06-162:021
DATE OF SALE APl 27, 006 1+
SIZE 12288 Altest
FRONTAGE Adequote oh Providence Rocxd
TOPOGRAPHY Gonlly roiing
UTILITIES Elsciiclly, lelephong, ond waler
ZONING RCD
4 IMPROVEMENTS None ¢t the time of sale
PRESENT USE vacant land
HIGHEST AND BEST USE Resldenticl development
SALES PRICE - $2,631,500
TERMS OF SALE cashtd seltar
PRICE PER ACRE T
COMMENTS The sita ls ncnrrow and long; however, It conduchve 1o

tefidenflal development,

FRED H. BECK & ASSOCIATES, LLC

30

Exhlbit 2




PROPOSED SPYGLASS AT WEDGINGTON SUBDIVISION, WEDDINGTON, N.C.

SALE THREE
LOTATION Easiey miargin of Tom Shod Rood, befwsen
| Inesstale-485 ahd  Ardiey Kell Rood, Charlofte,.
; Mecrienburg, County, NC
GRANTOR . WCF, LP.
GRANTEE Centex Homes, G.P.
DEED REFERENCE 17691 /321
TAX CODE 229<112:01, pari of 299-152-37, 2291 1-04, 229-161-0]
DAJEOF SALE g T ,
SIZE 121524 ZR
FRONTAGE Agiecjuate olong Tom Short Road
TOPOGRAFHY Gerily roling
UTILITIES All Muniélpa)
ZONING MX-3, Mixed Use Residanllal
| IWMPROVEMENTS Nong of valug 1o he land
PRESENT USE Mixed Use Residentic Subdivision
HIGHEST AND BEST USE " Residentfal
SALES PRIGE 512,980,500
TERMS OF SALE Coshioseller
PRICEPERACRE * "= CTRE5001 ' ;
Comments THis sile was part of an assemblage of properly for a
rrixed-use resldentiol subdivision by Ceniex Hames.
SALEFOUR ) — . :
LOCATION Easterty margin of Tom Shod Road, boehween
Intersicie-485 and Arcdiey Kell Road, Chadotfie,
Mecklenburg, Courty, NC
GRANTOR Loughrea, LP, _
GRANTEE Contex Homes, G.F.
DEED REFERENCE 17691 # 382
TAX CODE 229-14 107, 229-141-02, 229-141-50 oind 229-142-01
- DATEOF SALE. <AUgOSH1 200437
B 19250 Acrest .
FRONTAGE Adequole algng Tam Short Ro
TOPOGRAPHY Genlly roling
UTILITIES 1 Al Munielpad
ZONING MX-1, MiKed Use Residenfial
IMPROVEMENTS Nori¢ ot vatue o The land
PRESENTUSE | Mixed Use Residential Subdlvlsion
HIGHEST AND BEST USE Residentiol
SALES PRICE $7.862,500
TERMS OF SALE Cash 1o seler
PRICE PER ACRE - B85R00
Comments This sife was port of an assemblage. of property Tor a

mixed-use residentiol subdivision by Ceniex Homes. (t
closed af ihe same itme as Sale Thyee,
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COMPARABLE LAND SALES GRID

SALE NUMBER Subject 1 2 3 4

DESCRIPTION NC Highway B4{- Ennks Road  |Providence Road| Tom Shotl Road | Tom Short Road
wWaddington, NC| Waddinglon, NC| Weddington, NC|  Charlolie, NC Charlofie, NC

IONING R-CD R-CD R-CD MX-1 MX-1

DATE OF SALE , Apr-05 Apr-0é Aug-04 Aug-04

SIZE {ACREES) 284,900 16,260 22,830 152,710 92,500

SALES PRICE 2,050,000 2,631,500 12,980,500 7862500

PRICE PER ACRE 126,076 115013 85,001 85,000

PROPERTY RIGETS

FINANMCING

CONDIIONS OF SALE

TIVIE 40% 40% 8.0% B.0%

ADJUSTED PRICE 13,119 119,614 91,801 71,800

LOCATION

SHE : ~25% ~25%

SHAPE

IMPROVEMENTS i

TOFOGRAFHY -2% -2% 2% - 2%

TONING

UTILEIES 5% 5%

ACCESS/FRONTAGE :

UTILITY EASEMENTS

TOTAL ADJUSTMENTS -22,0% -20% 2% 2%

ADJUSTED VALDE 102,273 93,299 89,9465 8§9.¥64

EXPLANATION OF ADJUSTMENTS

The following are generally accepled adjustment categories. The first four categories -
real property rights appraised, financing, conditions of sale, and market condifions {time)
are cumuldtive, Normally, a sale should be adjusted for the cumulailve odlustment where
the remaining adjusiments such as focation and other physical characierisfics are
applied. Location, physical characteristics and other adjustments are addlfive, and may
be In any order. A explanation of each adjustment category is as follovs:

PROPERTY RIGHTS APPRAISED

The real propery rghts conveyed Is the fist adjusiment because the appraisal of the
subject property Hghts can only be compared fo simllar property rights. All comparable
sales are consiclered fee simple property fights, requiing no adjusiments,

FINANCING ]
A financing adjustment Is actually a specific molivation adjusiment and often Is not
capable of being accuraisly derived from he mathematical discounting process. The
mast reliable financing adjusiment Is from paired sates, which are generally notf avaliable
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fhrough sales informailon. Cash equivalency Is the adjustment of a sales price to an
equivalent price If sold for cash absen! the coniract terms of the loan. The adjustment
moy be negalive fo refieci favorable terms to postiive fo reflect untavorable terrms, All the
sales are considerad cash or cash equivaient fransactions, requiring no adjustmenis.

CONDITIONS OF SALE (MOTIVATION)

Typleal adjustments under this cafegory include adjustmems for plotiage, purchasing
addilional fand for expansion, or other typically molivated sales. All sales are consiclered
arms length transactlons, requiring no adjustments.

" MARKET CONDITIONS (TIME)
It 1s market condifions and not the passage of fime that cause prices 1o change. This Is an
example of the prnclple of chunge. A markef condillons adjustment is o cumulative
adjustment within the sales comparison approach. The comparable sales occured
beiween August 2004 and April 2006, Based on our discusslons with real esiate brokers In
{he area and the examination of our land sale files, we believe that an appreciatlon of
appro¥imately 3% per year has occurred from tho date of the sales to the present,
Therefore, positive adjustments are made, :

LOCATION

The locations of the comparable sales used in this report are compared fo the subject.
Faciors directly related 1o location such as populdfion, labor supply, transportation and
existing fand uses are consldered, The subject sife Is located in the Town of Weddingion on
NC Highway 84, Comparable sales one and two are also located within the Town of
weddington and no adustments are applied, Cornparable sales three and four dre
located on Tom Short Road in Southeast Charlotte, 3.5-miles northwest of the subject site.
The location of the comparable sates Is similar o the subjact site and no adjustments are
deemed necessary,

SIZE{SHAPE .

Adjustments are considerad based -on oplimum size, shaps, and overall utlily of the
comparahle sales as compared fo the subject. Econormles of scale are ofien consldered
in hts adjustment when markel proof supports the premise that the larger the properly
size, the lower the unit price and vice versa, The subject contains o fotal of 284.9-acres,
Compuarcble sales one and iwo are much smaller than the subject site and negalive
adiustments are applied. Comparable sales three and four are simiiar enough io the
subject site In regard fo size thal no adjusiments are necessary. with regard fo shape no
adjustments were deemed necessary.
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IMPROVEMENTS
Al the sales and subject are unlmproved or were purchased as unimproved sites and no
adjustmenls are required.

TOPOGRAPHY

The effects of topography are considered in this adjustment and the relafive differences
between the comparable and the subject are considered. The fopography ¢f the sublect
dte is rolling; however, there Is some low area thal lies wiihin the flood plain, All of The
comparable sales are rolling in lopography. but do not have flood plain areas. Therefore,
- negdilve adjustments are applied to the sales. -

ZIONING -

This adjusiment is considered when different classlficalions of zoning are analyzed,
Potential government restrictions are considered In thls adjustment. The subject property
has an R-CD, Residential Conversaflon District classification. Comparable sales one and
two have the same R-CD zoning clossification and no adjustments are regulred.
Comparable sales three and four have o M¥-1, Mized Use Disirict zonlng classificafion in
Meckienburg County, which is simifar enough to the subject's zoning classification that no
adjustrentis are applied fo these sales, '

UTILITIES

This adjustment considers the approximate cost and avdliability of municlpal and private
utilities as these costs relate to valuing the subject land. The subject property will have
access 1o electiicity, telephone, waler, and sewer service, The developers of the subject
site will Incur offslte sewer cosls, but these costs will eventually be offset by the Unlon
County School System In return for a 28.79-ucre tract donated to the school system.
- Comparable sales three and four have simllar municipal ufilifies and no adjustiments dre
required. Comparable scales one and two are inferior to the subject properly In regard o
uiliitles and posltive adjustments cre applied.

ACCESS/FRONTAGE

Adjustmenis were made for differences In accessibilify and road frontage as a whole,
Typlcdlly, the more road fronfage, the more favorable Tt Is considered; hawever, with
residential construction this Is less Important with privacy being a key fucior, Access to the
roadway is also considered. The access and frontage of the subject ste and the
comparable sales was simllar enough that no adjusiments were desmed necessary.
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RECONCILIATION AND FINAL ESTIMATE OF LAND VALUE

Before adjusiments, the comparable land sales ranged from $85,000 to $126,074 per dcre,
After making the indicated adjustments, the sales range from 89,264 1o $102,273 per
acre. As a measure of central tendency, the overage of the indications was $93,875 per
acre, Adjustments were made for slze, topography. and ulllifles. All of the comparable
sales were considerad to be good Indicators of value and about welght was placed on
the sales. As sfated earlier in the report, the subject sife Is under conlract for purchase and
sale in the amount of $22,286,000 or $78,224 per acre,

bosed upbn the above andlysis, we have sumimaiized our opinlon of value for the subject

site "as vacani” In the iable below.

tand Value “As 15" {Rounded)

Size [ACRE) Value Per Acre Vaiue
Sublect Properly “As Vacant” 284.7 594,600 526,780,400
Engineering/Professional Fees | $370.000
iond Value "As Is" 527,150,400
327,150,000

OPINION OF LAND VALUE — SALES COMPARISON APPROACH ~ AS 15 ~ JUNE 23, 2006

$27,150,000
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IMPROVEMENT VALUATION

The reptacement cost of the subjec! propery haos been examined in the following
analysis. A description of the hard cosfs {roads and utlliffes) as well os the soft costs (leged,
archliectural, and financial} used are provided below. These estimates are foken fror the
developer's construciion budget. We alse hod discussions with area experts, which were
used in defermining the recsonablenass of the consfruction budget. '

HARD COSTS

We consulted with devebpers concerning hard costs of different subdivisions throughout
the ared. For example, costs for curbing, guttering, storm drainage, grading and clectring,
fandscaping, eroslon conirol, and entranceways are dll included and are often analyzed
based on the piice per lol or price per acre, We have andlyzed hard costs for 1
subdivisions or subdivision phases throughoui Mecklenburg Counly and adjelning
~ counties. Factors considered In this analysls Include the number of lots, number of units per
acre, and the focation of the subdivision. A summary of these costs Is shown below.

SUBDIVISION COST COMPARABLES

Subdivisfon #Lols Size-Acre Units/Acre Per Acre Per Lot
Shrawbeny lane GLS 24,593 220 $33,035 24,409
Village af Briledield Tragt D - 87 2698 3.22 42,357 13,1346
Mlrabella subdtviston 134 104.0 1.2¢ 53,104 42,007
Shanamanra | 149 72.8 205 28,255 13,029
Key Harbour 212 4250 200 11,765 23,585
Carmei Crasgent [ 24,18 285 86,936 30,465
Coveniry Subdivision 223 68.373 3.26 3,459 2,645
MacAulay Farim Ph, 1 89 70.433 248 38,71¢ 14,470
MacAulay Form Ph, 2 173 64,354 268 40,406 15,101
MachAulay Farm Ph, 3 208 71734 268 24,823 9,277
Pallsades Iracl 3« Phase ) 180 89.53 201 $40,5429 330,116

As can bs seen from the cost compcrables, the higher density subdivisions tend to have a
higher cost per acre. These subdivisions olso have a lower per fot cost in comparison fo the
lower density subdivisions, The comparables are Included In this report as a gauge to show
« general range for costs within the area, The 11 cost comparables reflected o density
ranglng from 1.26 to 3.26 unlis per acre, The hard cosis pet acre ranged from $11,765 fo
$86,936 per acre. The hard costs per lot ranged from $9,277 to $42,007. A detalled
breakdown of the budgeted hard costs Is included In the Addenda. A summary of ihe
developer's budgeted hard costs for the subject property, which we have amended
upward, is shown on the following page:
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- Hard Cost Summdry.,” =" . v
Tolal

Streats/Inlrastructure /Genercd Cosfs | $ 3,500,000
Bridges L] 550,000
Enfrance $ 250,000
Tralls ¥ 100,000
Landscapling $ 250,000
Water/Sewer $ 1,300,000
Contingencles ) 500,000
Subtolal $ 4,450,000

The above hard costs of $32,250 per lot and $22.640 per acre foll within the range of the
subdivision hard cost data. It s our oplnion that the subject’s hard costs, as amended, are
reasonable for hard costs assoclated with this type of development.

SOFT COSTS

Soft costs Include such ftems as architeciural and englneeting fees, legal fees, appraisal
fees, developer's overhead, and construchion loan interest, Accorcling to the estimate
provided by the developer, soit costs are broken down below.

. SaftCost SUmmany- v T
_ Total
Englneering/Survey/Consultants [ 320,000
Legal/Professional . 3 50,000
Developer's Overhedd. $ 460,000
Construchion Loan Inferest 3 550,000
Subtolal $ 1,580,000

A defdlied copy of the developer's breakdown of the costs by ffemn is included in the
Addenda. A per lol soft cost of $7,900 ($1,580.000 / 200 lots) Is hear the upper end of our
soft cost data, bui is reasonable. Subdivision soft costs on recent appralsals have jypically
ranged from $5,000 to $8,500 per lot. As a comparison, Robinwood Subdivision, a 200-lot
residenilal development In Gastonla, NC had a per loi soft cost of $7,08%.

DEVELOPER'S PROFIY

Though not Included In the developer's cosl pro forma we believe it necessary fo apply
developers profil. This is a common fine ifem In subdivision development and Is Infended
io reflect the inherent risk incumed In the development of a project simiiar fo the subject.
Developer's profit I the market typleally ranges from 10.0% to 20.0%, but can be higher if
there is percelved risk in the markel. The developer's profit is projected at 15.0%.
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COST SUMMARY

The value of the pre~sold lols in Quarier 01s added In the Cost Summary. The difference In
fhe enfreprensurial profit in Quarler 1 and Quarter 0 is 10% {15% - 5% = 10%). 10% of the
toial revenues for Quarter 0, Is §1,762,500 {$17,625,000 tofal revenue X 10%). The cosi
summary of the proposed Spyglass at Weddingion Is shown below,

. Cogt stmmary’ T

Toial .

Hard Costs 3 4,450,000
Soft Cosis 3 1,580,000
Sublotal - Hard Costs & Soft Cosis $ 8,030,000
Profit | 15% % 1,204,500
Total $ 9,234,500
Land @ $94,000 per Acre $ 26,780,600
Valua of Qfr, 0 Lot Sales $ 1762500
Total ¥ 37,777,600
Rounded to $ 37,780,000

PROSPECTIVE MARKET VALUE ~ SPYGLASS AT WEDDINGTON

A8 QF APRIL 1, 2007

BY COST AFPROACH

$37,780,000 (R}
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DEVELOPMENT VALUATION ANALYSIS — SPYGLASS AT WEDDINGTON

The development valuation analysts or development method as defined in the apprafsal
process Is @ combtnation of the market and Income approaches. In the inttial step, the
markel approach Is used In order to estimate the retall value of the Individuat units being
considered. Refall value s described as the lot price paid fo subdivision developers by
homebuliders. Market Information s usad 1o document the absorption of the lots in the
mcrketplac_e. Subiracted from sales revenue based on the estimated absorption of the
fots are appropriate canying charges of expenses involyad in the development of the
project. The resulting net incomes are discounted Info a presant worlh in order to estimate
the value of the property by ihe development valuation analysis, We must distingulsh
. between gross ssllout, which s the aggregate of the individuci retall lot pnces, and the
discounted or wholesale value, which Is market value,

A value concluston Is rendered as of a specific point In ime, When a significant period of
fime has elapsed since the originat valuation, the opinion of value previously rendered
may no longer be appropriate In fight of exisiing market condttions. The development
valtuation analysis Is an imporfant, and sometimes, controverstal part of modemn appralsal
practice. This meihod should be used where the supported highest and best use for the
site Is for subdivision use. This fype of analysis is typically used since comparable market
Information I seldom avallabie for single fransactions involving subdivided property. The
subdivision method Is a useful fool when comparable market data is not avallable. The
concepl of a development model Is typlcally thought of In reference 1o residentic]
development: however, I may have application to Industial and office subdivisions or
- other staged development.

Computer models are offen used fo analyze the projecied Income, absorption and
expehses Involved In such a development and have faclifaied the mathematical
processes that utlize the market dafa necessary for the development valuation anclysis,
For purposes of this report, we have analyzed similar single-famlly residentiat subdivisions in
the Weddington and Northwest Unlon County area. These subdivisions include HighGale,
Waybrldge at Weddington, Lake Forest Reserve, and Stratford Hall, We were dble io
obtain lot pricing and absorption data from these subdivisions. This informafion Is used to
determine value of single-famlly los In the proposed Spyglass at Weddingfon Sulbdivision.
* Once the retall lof values have been delermined, the current grass sellout vadue will be
the sum of the value of euch individua! lot, The cumrent gross sellout value is not fo be
consirued to be the same as the discounted market value. The discounted market value,
which Is the same as market value, is derived by subtracting from the sales revenues,
expenses that are predicted to occur duing the projected absorpiion period. These

FRED H. BECK & ASSOCIATES, LLC i

Exhibit 2




PROPOSED SPYGLASS AT WEDDHNGTON SUBDIVISION, WEIDINGTON, N.C.

expenses are considered appropriate camying cosls for development of the project. The
resuliing net Incomes are discounted info a present vaolue estimate,

RETAIL LOT VALUE AND ABSORPTION

NEWLY DEVELOPED SUBDIVISIONS IN WEDDINGTON

We inspecited o number of new subdivisions In Weddington. Waybridge at Weddington is
o newly opened 45-lof subdivision belng developed by John Wisland Company. The lots
- are a minimum of 40,000 square feet and the price range will be from $750,000 to
$1,000,000 plus, The development Is located on the northerdy margin of Beulah Church
Road, east of Weddington-Matthews Road in Weddingfon. Three hormes have sold In the
past 2-months,

Laks Forest Preserve opened in November 2005 with 207-lots. The development Is [ocated
on the easterly marging of Cox Road and Weddington Road, in Weddingion, This
subdivision is localed directly across Weddington Road from the proposed subject sile.
The lofs averoge 0.50-acre and the end-point priclng for completed homes Is from
$450,000 to $700,000 plus, The development has sold 19-homes since opening, which
indicates an absomplion rate of 8-ols per quarter, '

RECONCILIATION OF RETAIL LOT VALUE
In estimating the lots pricing for the proposed Spyglass at Weddington, we compared the
“subject's lots with bois In HighGate and Stratford Subdivisions.

HIGHGATE SUBDIVISION

HighGate is o 2350t subdivision locaied on the westerly maorgin of Providence Road iIn
the Town of Weddington, The nonherly boundary of the development is on the Union -
Mecklenburg County Line. The development Is in the final phase with only six bullding tofs
left, Lot 56, Phase | Is priced af $324,000 and Lot 62, Phase 1 is priced at $355,000, Both of
these lots are 40,000 square feet In stze. Lot 181,'Phose 2 Is priced at $325,000, Lot 184,
Phase 2 is priced at $350,000, Lot 200, Phase 2 Is priced at $270,000, and tot 211, Phase 2is
priced at $325,000. These lots are less than 40,000 square feet. Since the development
opened about 4.5-year ago, 229-lots have been sold. The iof sales Indlcate an absorption
rate of 50.89-lots per year or 12.72 per guarter,

STRATFORD HALL SUBDIVISION .
Stratford Hall s o newly opened subdlvislon located at the southwest comer of
weddington-Matthews Road and THley Monis Road, in Weddington, The development has

FRED H. BECK 8. ASSOCIATES, LLC ' 40

Exhibit 2




PROPOSED SPYGLASS AT WEDDINGTON SUDDIVISION, WEDDINGTON, N.C.

34-lots, which range In size from 0.34-acre to 0.71-acre. The curent lot pricing rarges from
$172,000 to $235,000 per lol,

LOT PRICING — SPYGLASS. AT WEDDINGTON

The proposed 2004ct Spyglass af Weddington subdivision will have 163-iots with @
minimum of 40,000 square feet and 37-estate lots, which are larger fhan 40,000 square
feetl. Many of the estate lols will have privafe enfrance drives.

The final ot frices in HighGate range from about $325,000 10 $350,000. These are probably

the lewst desirable lots in the development because they will be the last to sell. The. -

Shafford Hall development has 34ots ranging In slze from 0.34- -ogra 1o Q.7 1-gore with
- gument fot prices ranging from: $172000 1o $235,000.per Iot, Based on iiese lots prices, itls
o opision that 40,000 separe: foat lutsdn the proposed Spyglass of Weddingion begin
$350,000 .per lot, .Tha estate: lols, which- are larger than 40,000 squaie teet, sorme with
private. enirances, will_have.a beglnning: prica of $425.000 per-lof, Thess. baginning Iots
prices were. set hy the developarand If-is-our opinton that théy e Tetssrakle dhd at %ha -
market.

ABSORPTION

In addressing absorpitan, we will look primdrily at HighGate Subdivision. This development
has been ihe standard for an upscale mulli-bullder subdivision, HighGate has averaged
approximately 13-ots per quarter since It was opened. In projecting overdll absorption for
the proposed Spydlass af Weddington; we have projecied 45 pre-sales belweeh July 1,
2006 and January 1, 2007, This Is Quarfer 0 In Develepment Valuation Analysts, In Quarter 1
and Quarter 2 we hdve projecied 19-lot sales. In Quarters 3 through 11 we have projected
13-lols each. We believe these projections to be reasonable based. on past market daia
dnd the planned marketing of the development by ihe developer.

APPRECIATION

The iof prices In Spyglass ot Weddington will have an escalition of 1% per quarer starfing
In Quarter 2 In the Development Valuation Analysis. We belleve thls is market escalation
for fhis type of development, Expenses will be escdlated by o rale of 3% annudlly, We
bellsve that the expense escalation rate Is representative of the market.
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EXPENSES

In order fo amve af o wholesale or market value of the subdivision, appropriate carying
costs mus! be deducted from the anficlpated cash flow realized from the sellout of the
tots. The following information has been included in the cash flow model In order to anive
at achlevable net Incomes from the development of the éub]ect property. The purposs of
this cash flow model Is 1o anficlpate gross sell ouf, deduct appropriate charges during the
development and discount the cash flows into a present value,

REAL ESTATE SALES COMMISSIONS/MARKETING

Real estate sales commissions are typically paid on o portion of all real estate transactions

Ihvolved., However, In the subject's case fhe lols are being marketed to both

~ homebullders and Individuals, where there may or may not be commissions. There will be
a marketing budget. Therefore, we will vfilize o commisslon/marketing expense of 7.00

percent,

LEGAL/ADMINISTRATIVE

After discussions with local aftorneys, we Included an allocation of 0.325% of sales for
closing costs. These costs could range significantiy, based on the amount of background
work, title searches, and legal documeniation filed with the sale.

REAL ESTATE TAXES

As a new subdivision, It will be necessary for the Union Couniy Tax Deparfment o
deferming the perlot assessed velue. Ecrlier In this report, we estimated our per lot tax
value, Qur analysis projects a tax burden of $540 per lof, per quarter, applied o the
remaining unsold lots stariing In Quarer 0, .

INSURANCE
Liahllity insurance Is estimated to ba $10 per lof per quenter.

COMMON AREA MAINTENANCE

An allowance Is made for the costs to be Incured for common area malntenance. This
includes the costs 1o clean the proposed subdivislon during construction. An allowance of
$20 per lot per quarter is believed reasonable. This Is applied fo the number of lots in
Inventory for the quarter.

DEVELOPER'S PROFIT _
Wa Included an dllocaiion for developer's profit, This Is infended to reflect the Inherent risk
incurred in the development of o project similar 1o the subject. When determining o profif -
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aliocalion fo deduct from anilcipated cash flow, we analyzed the varying degrees of
profit that may be necessary in order fo attract o purchaser 1o a development projeci of
this fype. It s our opinlon that some profit motive would be necessary if the project were
sold as one fransaction. Many developers have different crileria, and aithough projections
are set forth, the actudl profit reallzed is often difficull o measure. Developer's profit has
ranged between 10 and 20 percent In the past. We have estimuated developer’s profit af
15.0 percent, This profit estimate is In no way offered, as o targetod profit motive to a
typical developer, as profils of these fypes are often are greater, Developer's profit In
Quarier 0ls estimated ot 5%,

DISCOUNT RATE

The final step In the subdivision analysis Is an allocation for discouniing the anficipated
cash flows. For example, when one considers the gross Income potential; less expanses
the resulting cash flows have a direct relationship to value, The rafe at which these cash
flows are discounted to a present worth affects the value of the subject property. In thls
analysis, we have used an 11.00% discount rate In order to discount the projecied cash
flows info a present worth, ' -

We consulted the Korpacz Reaf Estate investors Survey (4th Quarter 2005) regarding land
development and the forecast assumptions {land development datd are printed semi-
annudlly). Dlscount rates for free and clear projects {including developer's profit) range
from 12.0% to 25.00% with an average of 18.15%, According to Kerpacz, "some of the best
development opportunities over the near ferm Include infilt housing and mixed-use
projects, age-reshicted communities, and resort/second-home bullding."

In consideratlon of the abova Information, It Is our opinion that a discount rate 11.00
percent Is reasonable, Based on this information, & computer analysls of the wholesale
land éind Improvement vdlue of the proposed 200-residential ot Spyglass at Weddingion

is on the folowing page, Therefore, the final value of the proposed subdivision by Ther

Development Yaluation Andlysis is §53,500,000 (R).

PROSPECTIVE VALUE - SPYGLASS ATWEDDINGTON
BY DEVELOPMENT VALUATION ANALYSIS = APRIL 1, 2007
353,500,000
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