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June 30, 2014

Via Hand Delivery

Cathy S. Gatson, Clerk
Kanawha County Circuit Court
Judicial Annex

111 Court Street

Charleston, WV 25301

Re: Vandalia Capital I, LLC, et al. V. David P. Pray and
David P. Pray Revocable Trust
Civil Action No. 13-¢-570 (Cir. Ct. Kanawha Co. W.Va.)

Dear Ms. Gatson:

Enclosed for filing please find David P. Pray and the David P. Pray Revocable Trust’s
Answer, Counterclaims and Third-Party Complaint in the above-referenced matter. Counsel
was served as indicated on the Certificate of Service.

Thank you for your assistance in this regard. If you have any questions, please do not
hesitate to call.

Sincerely,
>

5
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TB/paw
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cc: Scott S. Segal/Victor S. Woods (via hand-delivery}

Mark R. Staun (via email)
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SUMMONS

IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

VANDALIA CAPITAL II, LLC,

UNITED BANK, INC., RALPH BALLARD, Il
STEPHEN B. FARMER, DAVID P. FERRETTI,
SHAWN P. GEORGE, MARK A, GRIMMETT,
ROBERT HUGGINS, ANDREW B. JORDAN, R.
SCOTT LONG, ANDREW A. PAYNE, Il
ROOKE ASSET PARTNERS, LP, ANDREW K.
ROOKE and TIMOTHY K. WILCOX,

Plaintiffs, : Civil Action No. 13-C-570

v, The Honorahie Louis H. Bloom

DAVID P. PRAY, individually and as Trustee
of the DAVID P. PRAY REVOCABLE TRUST,

DAVID P. PRAY REVOCABLE TRUST,
and JOHN/JANE DOE,
Defendants,

V.

THE WOODS DEVELOPMENT COMPANY,

LLC,

| Third-Party Defendant.
TO THE ABOVE NAMED The Woods Development Company, LLC
THIRD-PARTY DEFENDANT: c/o Michael Sealy

2901 Blythe Road
Waxhaw, North Caroiina 28173

IN THE NAME OF THE STATE OF WEST VIRGINIA, you are hereby summoned and required to serve
upon Plaintiffs’ counsel, Thanos Basdekis, Bailey & Glasser LLP, 209 Capitol Street, Charleston,
West Virginia 25301, an Answer you may have to the Third-Party Complaint filed against you in the
above-styled civil action, a true copy of which is herewith delivered o you. You are required to serve
your Answer within thirty (30) days after service of this summons upon you, exclusive of the date of
service. If you fail to do so, judgment by default will be taken for the relief demanded in the Complaint
and you will thereafter be barred from asserting in another action any claim you may have which may be

asserted in the above-styled action.

DATED: CLERK OF COURT:




CIVIL CASE INFORMATION STATEMENT
CIViL CASES

In the Circuit Court of Wayne County, West Virginia

b CASE STYLE:

VANDALIA CAPITAL I, LLC, )

UNITED BANK, INC., RALPH BALLARD, Ill,
STEPHEN B. FARMER, DAVID P. FERRETTI,

SHAWN P. GEORGE, MARK A. GRINMMETT,

ROBERT HUGGINS, ANDREW B. JORDAN,

R. SCOTT LONG, ANDREW A. PAYNE, lli,

ROOKE ASSET PARTNERS, LP, ANDREW K. ROOKE
and TIMOTHY K. WILCOX,

Plaintiffs,
Case # 13-C-570
V.
Judge Louis H. Bloom
DAVID P. PRAY, Individually and as Trustiee
of the DAVID P. PRAY REVOCABLE TRUST, DAVID P.
PRAY REVOCABLE TRUST, and JOHN/JANE DOE,
V.
THE WOODS DEVELOPMENT COMPANY, LLC,
Third-Party Defendant,
Days to
Answer Type of Service
The Weoods Development Company, LLC 30 Sec of State

c/o Michael Sealy

2901 Blythe Road
Street

Waxhaw, North Carolina 28173
City, State, Zip

Original and copies of complaint furnished herewith.




Vandalia Capital, et al. v. David P. Pray, et al. v.

The Woods Development Company LLC

CASE NUMBER:

13-C-570
fl. TYPE OF CASE!
TORTS OTHER CIVIL
O Asbestos m| Adoption ] Appeal from Magistrate
~ Court

m] Professional ] Contract m] Petition for Modification

Malpractice Of Magistrate Sentence
O Personal Injury 0 Real Property O Miscellaneous Civil
O Product Liability O Mental Health O Family Court Petition
= Other Tort O Appeal of Administrative

' Agency

1. JURY DEMAND: 0O YesO No

CASE WILL BE READY FOR TRIAL BY (MONTH/YEAR):

V. DO YOU OR ANY OF YOUR CLIENTS OR WITNESSES IN THIS CASE REQUIRE SPECIAL

ACCOMMODATIONS DUE TO A DISABILITY OR AGE?

IF YES, PLEASE SPECIFY:

O YES = NO

| Wheelchair accessible hearing room and other facilities

O interpreter or other auxifiary aid for the hearing impaired

O Reader or other auxiliary aid for the visually impaired

O Spokesperson or other auxiliary aid for the speech impaired

O Other:
Atforney Name: Thanos Basdekis (wvSB #9832) Representing:
Firm: Bailey & Glasser, LLP O Plaintiff
Address: 209 Capitol Street O Defendant

Charleston, WV 25301 O Cross-Plaintiff

Telephone: (304) 345-6555 O Cross-Defendant
Facsimile: (304) 342-1110

Ot /@

e/Je/JDILI

Dated:

Slgnatur




IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

VANDALIA CAPITAL I, LLC,

UNITED BANK, [INC., RALPH

BALLARD, I1II, STEPHEN B. FARMER,

DAVID P. FERRETTI, SHAWN P.

GEORGE, MARK A. GRIMMETT,

ROBERT HUGGINS, ANDREW B.

JORDAN, R. SCOTT LONG, ANDREW

A. PAYNE, III, ROOKE ASSET

PARTNERS, LP, ANDREW K. ROOKE :

and TIMOTHY K. WILCOX, : Civil Action No. 13-C-570

Plaintiffs, : The Honorable Louis H. Bloom
.

DAVID P. PRAY, Individually and as
Trustee of the DAVID P, PRAY
REVOCABLE TRUST, DAVID P, PRAY
REVOCABLE TRUST, and JOHN/JANE
DOE,

Defendants,
v.

THE WOODS DEVELOPMENT
COMPANY, LLC,

Thivd-Party Defendant,

DAVID P. PRAY AND THE DAVID P. PRAY REVOCABLE TRUST’S
ANSWER, COUNTERCILAIMS AND THIRD-PARTY COMPLAINT

Defendants David P. Pray (“Pray”) and the David P. Pray Revocable Trust (the “Trust”)
file their Answer, Counterclaims and Third-Party Complaint in response to Plaintiffs Vandalia
Capital II, LLC (“Vandalia”), United Bank, Inc. (“United Bank™), Ralph Ballard, III, Stephen B.
Farmer, David P. Ferretti, Shawn P. George, Mark A. Grimmett, Robert Huggins, Andrew B.

Jordan, R. Scott Long, Andrew A. Payne, III, Rooke Asset Partners, LP, Andrew K. Rooke and




Timothy K. Wilcox’s Amended Complaint. In support of their Answer, Affirmative Defenses,

Counterclaims and Third-Party Complaint, Defendants assert the following:

Parties and Jurisdiction

1. Admitted.

2. Admitted.

3. Upon information and belief, admitted.
4, Upon information and belief, admitted.
5. . Upon information aﬁd belief, admitted.
6. Upon information and belief, admitted.
7. ﬁpon information and belief, admitted.
8. Upon information and belief, admitted.
9. Upon information and belief, admitted.

10. Upon information and belief, admitted.
11.  Upon information and belief, admitted.
12.  Upon information and belief, admitted.
13.  Upon information and belief, admitted.
14.  Upon information and belief, admitted.
15.  Upon information and belief, admitted.

16.  Upon information and belief, admitted.

17. Admitted.
18. Admitted.
19. Denied.




20. . The allegations contained in paragraph 20 do not require a response. To the
extent any response is required, the allegations are denied.

21.  The allegations contained in paragraph 21 do not require a response. To the
extent any response is required, it is denied that all parties to this action are domiciled in

Kanawha County, West Virginia.

[Alleged] Operative Facts

22. Defendants incorporate by reference their preceding responses as if fully set forth
herein.
23, Admitted.

24, Uponinformation and belief, admitted. -

25.  The allegations contained in paragraph 25 are directed at a written document. The
contents of the written document speak for themselves. Any summary or characterization of the
written document is denied. To the extent any response is required, the allegations are denied.

26.  The allegations contained in paragraph 26 are directed at a written document. The
contents of the written document speak for themselves. Any summary or characterization of the
written document is denied. To the extent any response is required, the allegations are denied.

27.  The allegations contained in paragraph 27 are directed at a written document. The
contents of the written document speak for themselves. Any summary or characterization of the
written document is denied. To the extent any response is required, the allegations are denied.

28.  The allegations contained in paragraph 28 are directed at a written document. The
contents of the written document speak for themselves. Any summary or characterization of the

written document is denied. To the extent any response is required, the allegations are denied.




29.  The allegations contained in paragraph 29 are directed at a written document. The
contents of the written document speak for themselves. Any summary or characterization of the
written document is denied. To the extent any response is required, the allegations are denied. It
is specifically denied that the Guarantors, including Pray and the Trust, agreed amongst
themselves and with IB Development, LLC (n/k/a The Woods Development Company, LLC
(“Woods™)) that they would each post Letters of Credit for United Bank’s benefit.

30.  The allegations contained in the first sentence of paragraph 30 are directed at a
written document. The contents of the written document speak for themselves. Any summary or’
characterization of the written document is denied. To the extent any response is required, the
allegations are denied. Pray and the Trust lack sufficient information to cither admit or deny the
remainder of the allégations contained in paragraph 30.

3].  The allegations contained in paragraph 31 are directed at a written document. The
contents of the written document speak for themselves. Any summary or characterization of the
written document is denied. To the extent any response is required, the allegations are denied.

32, Denied.

33, The allegations contained in paragraph 33 are directed at a written document. The
contents of the written document speak for themselves. Any summary or characterization of the
written document is denied. To the extent any response is required, the allegations are denied.

34,  Pray and the Trust lack sufficient information to cither admit or deny the
allegations contained in paragraph 34.

35 Denjed. The Trust admits that a discussion was held at a November 2009 meeting

whereby the Vandalia members considered the option of Vandalia making voluntary interest




payments to United Bank on Woods’ behalf for a short period of time and that Vandalia would
have the right to stop payment of the interest at any time.

36.  The Trust admits that Pray represented it at the November meeting and that Pray
considered the option of Vandalia making voluntary interest payments to United Bank on
Woods® behalf for a short period of time and that Vandalia would have the right to stop payment
of the interest at any time. All other allegations are denied.

37.  Denied.

38.  The Trust admits that pay.ments were made to United Bank on Woods’ behalf
following the November 2009 meeting. All other allegations are denied.

39.  Denied.

40.  Admitted that Pray informed certain individuals that the Trust was no longer
going to fund Vandalia’s vbluntary payments to United Bank on Woods’ behalf.

41.  The Trust admits that it stopped funding Vandalia’s voluntary payments to United
Bank on Woods’ behalf in the spring of 2011. Al other allegations are denied.

42. 1t is admitted that the parties engaged in settlement discussions. All other
allegations are denied.

43.  Pray and the Trust lack sufficient informétion to either admit or deny the first
sentence of paragraph 43. Pray and the Trust admit the facts alleged in the second sentence.

44,  Pray and the Trust Iack_ sufficient information to either admit or deny the
allegations contained in paragraph 44.

45.  Pray and the Trust lack sufficient information to either admit or deny the
allegations contained in paragraph 43,

46.  Admitted.




47.  Admitted.

48.  Admitted.

49,  Pray and the Trust lack s.ufﬁcient information to either admit or deny the
allegations contained in the first clause of paragraph 49. It is admitted that the parties engaged in
settlement discussions. All other allegations are denied.

50, Tt is admitted that the parties engaged in scttlement discussions. All other

allegations are denied.

51. Tt is admitted that the parties engaged in settlement discussions. All other

allegations are denied.

52. It is admitted that the parties engaged in settlement discussions. All other
allegations are denied.

53.  Pray and the Trust lack sufficient information to either admit or deny the first

sentence of paragraph 53 and what United Bank “determined.” All other allegations are denied.

54, Denied.

55.  Denied.

56.  Denied.

57.  Admitted.

58.  Admitted.

59.  Denied.

60. Pray and the Trust lack sufficient information to either admit or deny the

allegations contained in the first clause of paragraph 60. It is admitted that the neither Pray nor

the Trust have maintained a letter of credit since December 2011, All other allegations are

denied.




61.  The allegations contained in paragraph 61 are directed at a written document. The
contents of the written document speak for themselves. Any summary or characterization of the
written document is denied. To the extent any response is required, the allegations are denied.

Claims for Relief

Count [
(Declaratory Judgment Request by Vandalia and Vandalia Member Against Defendants)

62.  Defendants incorporate by reference their preceding responses as if fully set forth
herein.

63.  The allegations contained in paragraph 63 state legal conclusions to which no
response is required. To the extent any response is required, the allegations are denied.

64.  The allegations contained in paragraph 64 are directed at a written documnent. The
contents of the written document speak for themselves. Any summary or characterization of the
written document is denied. To the extent any response is required, the allegations are denied.

65.  Denied.

66.  Denied that the Plaintiffs are entitled to the relief requested.

67.  Denied that the Plaintiffs are entitled to the relief requested.

Count IT
(Claim for Breach of Contract Against Defendants by Vandalia and the Vandalia Members)

68.  Defendants incorporate by reference their preceding responses as if fully set forth
herein.
69.  Denied.

70. Denied.




Count II1
(Claim for Breach of the Implied Covenant of Good Faith and Fair Dealing
Against Defendants by Vandalia and the Vandalia Members)

71.  Defendants incorporate by reference their preceding responses as if fully set forth
herein.

72.  Denied.

73. Denied.

Count IV
(Declaratory Judgment Request by United Bank Apainst Defendants)

74.  Defendants incorporate by reference their preceding responses as if fully set forfh

herein.

75.  The allegations contained in paragraph 75 state ‘legal conclusions to which no
response is required. To the extent any response is required, the allegations are denied.

76.  The allegations contained in paragraph 76 are directed at a written document. The
contents of the written document speak for themselves. Any summary or characterization of the
written document is denied. To the extent any response is required, the al-legations are denied.

77.  The allegations contained in paragraph 77 are directed at a written document. The
contents of the written document speak for themselves. Any summary or characterization of the
written document is denied. To the extent any response is required, the allegations are denied.

78.  Denied that the Plaintiffs are entitied to the relief requested.

79.  Denied that the Plaintiffs are entitled to the relief requested.

Count V
(Breach of Contract/Third-Party Beneficiary Asserted by United Bank Against Defendants)

80.  Defendants incorporate by reference their preceding responses as if fully set forth

herein.




81.

82.

83.

34.

85.

herein.

86.

87.

88.

89.

herein.

90,
91,
92,
93,

94,

Denied.
Denied,
Denied.

Denied.

Count VI
(Malicious Conduct and Common Law Bad Faith)

Defendants incorporate by reference their preceding responses as if fully set forth

Denied.
Denied.

Denied.

Count VII
(Fraudulent Transfers Involving David Pray and ] ane/John Doe)

Defendants incorporate by reference their preceding responses as if fully set forth

Admitted.
Denied.
Denied.
Denied.

Denied.

Count VIII

(Equitable Contribution Against Defendants Asserted by the Vandalia Co-Guarantors)

95.

herein.

- 96.

Defendants incorporate by reference their preceding responses as if fully set forth

Denied.




Q7. Denied.
98. Denied.

99, Denied.

Affirmative Defenses

First Affirmative Defense

Plaintiff’s Complaint fails to state a claim upon which relief can be granted.

Second Affirmative Defense

Plaintiffs’ claims are batred, in whole or part, by the express terms of the underlying

contracts.

“Third Affirmative Defense
Plaintiffs’ claims are barred, in whole or part, by prior material breaches of contract.

Fourth Affirmative Defense

Plaintiffs’ claims are barred, in whole or part, by the Statute of Frauds.

Fifth Affirmative Defense

Plaintiffs’ claims are barred, in whole or part, by the economic loss docirine.
Sixth Affirmative Defense
Plaintiffs’ clajms are barred, in whole or part, by the absence of a condition precedent.

Seventh Affirmative Defense

Plaintiffs’ claims are not ripe.

Eighth Affirmative Defense

Plaintiffs’ claims are barred, in whole or part, by failure of consideration.

Ninth Affirmative Defense

Plaintiffs’ claims are barred, in whole or part, by an accord and satisfaction.

10




Tenth Affirmative Defense

Plaintiffs’ claims must be dismissed given their failure to join a necessary and
indispensable party.

Eleventh Affirmative Defense

Plaintiffs’ alleged damages are barred, in whole or part, by the doctrines of set-off or

recoupment.

Twelfth Affirmative Defense

The Co-Guarantors’ equitable claim is barred because they have an adequate remedy at

law.
Thirteenth Affirmative Defense
Plaintiffs’ claims are barred, in whole or part, given a prior waiver.

Fourteenth Affirmative Defense

Plaintiffs’ claims are barred, in whole or part, given a prior merger of interests.

Reservation of Rights

Defendants hereby give notice that they intend to rely on such other affirmative defenses
as may become available or apparent during the course of discovery and, therefore, they reserve

their right to amend their Answer to assert such defenses.

WHEREFORE, Defendants David P. Pray and the David P. Pray Revocable Trust
respectfully request that judgment be entered in their favor and against Plaintiffs as follows:

A. That Plaintiffs’ claims be dismissed Wiﬂl prejudice;

B. That Defendants be awarded their attorneys’ fees, costs and expenses associated

with this litigation; and

11




C. That Defendants be awarded such additional or further relief as the Court deems

just and reasonable.

COUNTERCLAIMS AND THIRD-PARTY COMPLAINT

Defendants, Counterclaim-Plaintiffs and Third-Party Plaintiffs David P. Pray (“Pray”)
and the David P. Pray Revocable Trust (the “Trust™), by and through their undersigned counsel,
hereby assert their Counterclaims and Third-Party Complaint against United Bank, Inc. and The
Woods Development Company, LLC. In support of their Counterclaims and Third-Party

Complaint, Pray and the Trust allege the following:

Parties
1. Pray is an adult residing in Kanawha County, West Virginia,
2. The Trust is a trust formed by Pray. Pray is the Trust’s trustee. The Trust is a

member of Vandalia Capital II, LLC (“Vandalia”).

3. United Bank, Inc. (“United Bank™) is a banking institution formed under the laws
of the State of West Virginia.

4. The Woods Development Company, LLC (“Woods”) is a limited liability
company organized and existing under the laws of the State of North Carolina. Prior to a name
change on July 24, 2009, Woods was previously known as IB Development, LL.C. Woods’
registered agent and registered address in North Carolina is Michael Sealy, 2901 Blythe Road,

Waxhaw, North Carolina 28173.

Jurisdiction and Venue

5. Pursuant to West Virginia Code § 51-2-2, this Court has original and general

jurisdiction over the Counterclaims and Third-Party Complaint.

12




6. United Bank is subject to personal jurisdiction m this State because it 1s a West
Virginia corporation.

7. Pursuant to West Virginia Code § 56-3-33, Woods is subject to personal
jurisdiction in this State because it transacted business in this State. In addition, Woods
contractually agreed to submit to personal jurisdiction in this county.

8. Pursuant to West Virginia Code § 56-1-1, venue is proper in this county because
United Bank does business in this county and the claims arose in this county.

Facts

9. On or about October 27, 2006, the Vandalia members entered into an operating

agreement (the “Operating Agreement”). (Attached as Exhibit 2 to the Amended Complaint).

" The Vandalia members include: the Trust, Ralph Ballard, III, Stephen B. Farmer, David P.
Ferretti, Shawn P. George, Mark A. Grimmett, Robert Huggins, Andrew B. Jordan, R. Scott
Long, Andrew A. Payne, III, Rooke Asset Partners, LP and Timothy K. Wilcox (the “Vandalia
Members”).

10,  Woods is a real estate development company that purchased real property in
Weddington, North Carolina (the “Property”) in 2006 for the purpose of developing a residential
housing community (the “Project”). It was anticipated that the Project would include at least 190
lots, with lots delivering an average gross sales price of $312,000 once lot development was
complete.

11. On or about October 30, 2006, Woods and United Bank entered into a Loan
Agreement pursuant to which United Bank loaned Woods in excess of $28 million (the “Loan

Agreement”). (Attached as Exhibit 3 to the Amended Complaint). The loan proceeds were used

13




to: (i) provide approximately $23 million to purchase the Property; (i) create an interest reserve
of more than $2.9 million; and (iii) pay more than $560,000 to United Bank as a loan fee.

12.  On or about October 30, 2006, Woods executed a Promissory Note and Security
Agreement in United Bank’s favor (the “Note”). (Attached as Exhibit 4 to the Amended
Complaint). Pursuant to the Note, Woods is required o make all loan payments, including
intérest payments, to United Bank.

13. ~ On or about October 30, 2006, Pray together with co-guarantors Ralph Ballard,
111, Stephen B. Farmer, David P. Ferretti, Shawn P. George, Mark A. Grimmett, Robert Huggins,
Andrew B. Jordan, R. Scott Long, Andrew A. Payne, III, Andrew K. Roocke and Timothy K.
Wilcox (the “Co-Guarantors™) executed separate Guaranties in United Bank’s favor in support of
Woods’ Loan Agreement anleote (the “Guaranties” or, individually, a “Guaranty”).

14. On or. about October 30, 2006, Woods and Vandalia entered into a Fee
Agreemcnt. (Attached as Exhibit A). Pursuant to the Fee Agreement, Woods was required to
péy Vandalia a fee of not less than $12 million from the sale of the finished lots on the Property.
Woods® agreement to pay Vandalia a fee of not less than $12 million was to be memorialized in
$12 million Promissory Note issued to Vandalia (the “Fee Note™).

15.  Pursuant to the Fee Agreement, Woods agreed to several other responsibilities
that were material to the Vandalia Members’ consideration of the entire transaction. These
included, but are not limited to, Woods: (i) paying Vandalié the $12 million fee no later than
May 1, 2008; (ii) covenanting to pay and discharge all of its indebtedness and obligations when
due; (iii) covenanting to comply in a timely manner with all terms, conditions and provisions set
forth in the Fee Agreement; and (iii) indemnifying Vandalja and the Guarantors for all losses

(including attorneys’ fees) they suffer as a result of Woods® breach of the Fee Agreement.

14




(Exhibit A at §§ 2.2(a)(v), 8.1(g), 8.1(h) and 10.6). The parties agreed that time was of the

essence under the Fee Agreement.

16.  Amongst other causes, Woods would be in default under the Fee Agreement when
it: (i) “neglects, fails, or refuses to keep in full force and effect any permit or approval needed for
the construction of the Project Improvements or the sale or closing of Lots” and (ii) breached a

covenant under the Fee Agreement.  (Exhibit A at 1 10.1(e) and 10.1(g)).

17.  Following an event of default and at any time thereafter, Vandalia can accelerate
the unpaid balance of the $12 million fee to “hecome immediately due and payable without

notice to Woods or any other person.” (Exhibit A at 110.2).

18.  Prior to entering into the Loan Agreement, United Bank appraised the Property.
United Bank informed the Vandalia Members that the Property’s value was in excess of $26
million. This valuation was inaccurate because, amongst other reasons, there werc water and

sewer problems associated with the Project.

19.  United Bank knew or should have known that this first appraisal was inaccurate
and overvalued the Property. Nonetheless, United Bank permitted the Loan Agreement to close
because it stood to earn more than $560,000 from the loan fee and negotiated an interest rate of

7.8% and an interest reserve of more than $2.9 million.

20.  The Property was later appraised at a value much lower than $26 million after the

full scope of the water and sewer problems and other issues were recognized.

21.  Pray and the Trust and presumably the other Vandalia Members and Co-
Guarantors would not have agreed to the transaction if they knew that the Property was worth

less than $26 million.
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99 The balance due under the Loan Agrecment and Note was to be fully repaid by
May 1, 2008. In spite of the fact that the economic downturn was just beginning to surface in the
spring of 2008, Woods failed to make substantial progress in paying down the loan by that time.
The interest reserve set aside from the proceeds from the Loan Agreement was completely
exhausted by the fall of 2009. Ultimately, Woods was unable to service the interest payments as
they came due under the Loan Agreement and Note.

93 The balance due under the Fee Agreement and Fee Note was to be fully repaid by
May 1, 2008. Woods is in default under the Fee Agreement and, as al result, the Fee Note.

24.  Prior to executing the agreements comprising this transaction, David Ferretti —
acting on Vandalia’s behalf — understqod that Pray would not participate in the transaction unless
Woods or an individual affiliated witﬁ Woods would also post similar secutity for the loan
United Bank was extending to Woods. This conversation took place over the telephone
approximately 10-14 days prior to the transaction closing, wherein Pray specifically advised
Ferreﬁi that he and the Trust would not participate in the transaction absent this condition.

25.  Both Pray and Ferretti understood that Ferretti and/or Vandalia would advise Pray
(or the Trust) if Woods or an individual affiliated with Woods was not going to post similar
security for the loan. No such notification occurred despite the fact that the transaction was
consummated without Woods or an individual affiliated with Woods posting similar security for
the loan. Pray and the Trust would not have agreed to this transaction if it was known to them
that Woods or an individual affiliated with Woods was not going to post similar security for the
loan.

26. Ferretti was and is a Vandalia member. Ferretti is also an attorney. Ferretti, and

his law firm Spilman Thomas & Battle, PLLC (the “Spilman Firm”), represented Vandalia in this
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transaction as its counsel, Ferretti and the Spilman Firm negotiated the terms of the operative
agreements and the transaction generally for Vandalia, its members and the Guarantors. Prior to
this transaction, the Spilman Firm was also counsel to the Trust and, as a result, had routine
communications with Pray as the Trust’s trustee. Based on this dual representation, Pray and the
Trust had a right to and did in fact rely on Ferretti’s understanding of Pray and tﬁe Trust's
conditions. Upon information and belief, Ferretti and the Spilman Firm also served as counsel
for other Vandalia Members with respect to this transaction.

27.  The Vandalia Members met in N(-)vember 2009 to discuss Woods® financial
position, During this meeting, the members “discussed the fact that the [Woods] Note with
United [Bank] is and remains the obligation of [Woods] and not Vandalia; that Vandalia is

merely volunteering to pay the interest on [Woods’] Note to keep the project alive in the absence

of payment by [Woods]; and that Vandalia has the right to stop payment of the interesi at any

time.” (Meeting Minutes attached as Exhibit 7 to the Amended Complaint) (emphasis added).
In addition, the Vandalia Members recognized that Woods *remains in default on its obligations
to United [Bank] and to Vandalia.” (Id.).

28.  There was never any agreement amongst the Vandalia Members: (i) to require
additional capital contributions to the Vandalia or (ii) that the individual members would be
responsible for Vandalia’s voluntary interest payments to United Bank on Woods® behalf —
payments that could be stopped at any time.

29. Sometime after November 2009, the individual Vandalia Members made
Vandalia’s payments to United Bank. United Bank accepted these payments in place of Woods’
interest payments. Upon information and belief, Vandalia accounts for the Vandalia Members’

payments as its own expenses and accounts for them as additional capital contributions.
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30.  In the spring of 2011, the Trust no longer wished to fund Vandalia’s voluntary
intel_'est payments to United Bank on Woods’ behalf. Upon information and belief, Vandalia is
still funding (through other Vandalia Members’ contributions) interest payments to United Bank
on Woods’ behalf.

31.  Through this litigation, United Bank is claiming that Pray is in default of his
Guaranty. Pray and the Co-Guarantors® Guaranties are defined as “Loan Documents” unc_ier the

Loan Agreemenf.

Demand Futility Allegations

32. With respect to the derivate cléims the Trust is pursuing on Vandalia’s behalf,
demand is excused because Andrew A. Payne, IIl and Stephen B. Farmer, as the Vandalia
managers, are hopelessly conflicted as to considering or accepting a demand made by the Trust.
This is true because Payne and Farmer: (i) are suing the Trust in this litigation; (ii) are aligned
with United Bank and Woods; and (iii) may be subject to contingent liability if Woods is unable

to discharge its obligations under the Loan Agreement.

33. A special committee of the Vandalia Members would not be a viable alternative
because the other Vandalia Members: (i) are suing the Trust in this litigation; (ii) are aligned
with United Bank and Woods; and (iii) may be subject to contingent liability if Woods is unable

to discharge its obligations under the Loan Agreement.

Causes of Action

Count One — Declaratory Judgment
{Against United Bank and Woods)

The Trust repeats and re-alleges the preceding allegations as if fully set forth herein.
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34.  Pursuant to West Virginia Code § 55-13-1, ef seq., a ripe and justiciable dispute
exists as to the status of the Loan Agreement between United Bank and Woods.
35.  The Trust requests that the Court declare Woods in default of the Loan
Agreement.
36.  Woods’ default of the Loan Agreement is evidenced by:
(i)  Woods’ failure to pay United Bank the interest payments it owes since at
least November 2009;
(i)  across default under the Loan Documents given United Bank’s contention
that Pray is presently in default of his Guaranty; and

(ili) Woods being unable to pay its debts as they become due.

(Amended Complaint at Exhibit 3, 1 5(a)(i), 5(a)(ii) and 5(a)(vi)).

Count Two — Lender Liability
{Against United Bank)

The Trust repeats and re-alleges the preceding allegations as if fully set forth herein,

37.  The Trust asserts this Count derivatively, on Vandalia’s behalf.

38. As described herein, United Bank knew or should have known that its first
appraisal was inaccurate and overvalued the Property. Nonetheless, United Bank permitted the
Loan Agreement to close because it stood to earn more than $560,000 from the loan fee, a
negotiated interest rate of 7.8% and an interest reserve of more than $2.9 million.

39.  The Property was later appraised at a value much lower than $26 million afier the
full scope of the water and sewer problems and other issues were recognized.

40.  Vandalia would not have agreed to the transaction is fhey knew that the Property

was worth less than $26 million.
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41. As a result of United Bank’s actions, Vandalia was caused to suffer damages in an

amount to be determined at trial.

Count Three — Fraud
(Against Vandalia)

Pray and the Trust repeat and re-allege the preceding allegations as if fully set forth
herein.

42. As described herein, Vandalia — through David Ferretti — knew and understood
that Pray and the Trust would only enter into the transaction if Woods or an individual affiliated
with Woods would be posting similar security for the loan United Bank was extending to Woods.

43, Pray and the Trust reasonably relied on Vandalia’s understanding of their
conditions when they agreed to move forward with the transaction.

| 44,  Vandalia, through Ferretti or its managers, had an obligation to inform Pray and
the Trust that Woods or an individual affiliated with Woods failed or was relieved of posting
similar security for the loan.

45. At the time Pray and the Trust executed the Guaranty and Operating Agreement
(respectively) no one from Vandalia or any one on Vandalia’s behalf informed Pray or the Trust
that Woods or an individual affiliated with Woods failed or was relieved of posting simitar
security for the loan.

46. As a result of Vandalia and Ferretti’s material omissions, Pray and the Trust were
fraudulently induced into executing the Guaranty and Operating Agreement (respectively) and

caused to suffer damages in an amount to be determined at trial.
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Count Four — Indemnification/Contribution
{Against Woods)

Pray and the Trust repeat and re-allege the precedihg allegations as if fully set forth

herein.

47.  The Fee Agreement is a valid and enforceable contract.

48.  Woods breached the Fee Agreement by not paying amounts owed under the Loan
Agreement.

49, The Trust made certain payments on Woods’ behalf to United Bank.

50.  Pray and the Trust have in the past and are currently incurring lpsses as a result of
Woods’ breach of the Fee Agreement.

51.  As a result of Woods’ breach of the Fee Agreement and the losses Pray and the
Trust have and are incurring, Pray and the Trust are entitled to indemnification of their losses by
Woods under the express terms of the Fee Agreement.

52.  In addition, Pray and the Trust are entitled to common law indemnification and
contribution against Woods based on its failure to discharge its responsibilities to United Bank

that are primary to Pray and the Trust’s alleged responsibilities to United Bank.-

Count Five — Set-off or Recoupment
(Against United Bank and Vandalia)

Pray and thé Trust repeat and re-allege the preceding aﬂcgations as if fully set forth
herein.

53.  To the extent that any direct or directive claims are time barred, Pray and the
- Trust assert those claims as a set-off or recoupment against any amounts claimed by and actually

awarded to United Bank or Vandalia.
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54.  This claim is being asserted in a direct or derivate capacity, as appropriate.

WHEREFORE, Pray and the Trust, individually and derivatively on Vandalia’s behalf,
respectfully request that the Court enter judgment in their favor and against the Counterclaim
Defendant and Third-Party Defendant as follows:

A, Declaring the Loan Agreezﬁent in default;

B. Issuing a mandatory injunction requiring United Bank to first liquidate its claims
against Woods and the Property;

C. Rescinding the Guaranty and Operating Agreement for Pray and the Trust,
respectively;

D. Awarding Pray and the Trust compensatory or rescissory damages in an amount
to be determined at trial;

E.  Awarding Vandalia compensatory damages in an amount fo be determined at
trial;

F. Awarding Pray, the Trust and Vandalia attorneys’ fees, costs and expenses;

G. Awarding Pray, the Trust and Vandalia both pre- and post-judgment inferest; and

H. Awarding Pray, the Trust and Vandalia such additional or further relief as the

Court deems just and reasonable.
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Dated: June 30, 2014
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Respectfully submitted,

BAILEY & GLASSER, LLP

\{(«r—\@ <

Brian A. Glasser (WVSB #6597)
Thanos Basdekis (WwvsB #9832)
209 Capitol Street
Charleston, WV 25301

(304) 345-6555

(304) 342-1110 (facsimile)
belasser@baileyglasser.com
tbasdekis{@baileyglasser.com

Counsel for Defendants




FEE AGREEMENT

THIS FEE AGREEMENT (this “Agreement™), made and entered into as of the
3™ day of October, 2006, by and between 1B DEVELOPMENT LLC, a limited lability
company organized under the laws of the State of North Carolina (“IB™), and VANDALIA
CAPITAL II, LLC, a limited liability company organized under the laws of the State of West
Virginia (“Vandalia”}.

WHEREAS, 1B has entered into one or more agreements to purchase
approximately 274 acres of real property, located near North Carolina Highway 84 in or near the
Town of Weddington, Union County, North Carolina, mere particularly described in Exhibit A
attached hereto and made a part hereof (the “Real Property™); and

WHEREAS, IB proposé,s to take all actions mecessary to subdivide the Real
Property into approximately 190 separate subdivided lots (“Lots™) for sale to the public and to

construct infrastructure and improvements as are necessary and appropriate for the sale of the: .

Lots (collectively, the “Project”) to the public, and to sell and close the sale of such Lots as soon
as possible; and

WHEREAS, 1B desires to borrow from United Bank, Inc., a West Virginia
‘banking corporation located in Charleston, West Virginia (“United”), and United is willing to
loan to IB, subject to the terms and conditions of a Loan Agreement of even date herewith
among United and IB (the “Loan Agreement”), the amount of Twenty-Eight Million Two
Hundred Twelve Thousand and Five Hundred Ninety-Four Dollars ($28,212,594.00) (the
“Loan") for the purposes hereinafter set forth, in accordance with the terms and conditions of the
Loan Agreement and the other Loan Documents (as defined in the Loan Agreement) (the “Loan
Documents”); and

WHEREAS, Vandalia has agreed to facilitate the above-described financing from
United to IB, and in consideration for the members of Vandalia (the “Guarantors™) executing
Guaranty Agreements in favor of United (the “Guaranty Apreements™) to enable IB to obtain
such financing from United, IB has agreed to pay 1o Vandalia a fee as hereinafter set forth;

NOW, THEREFORE, in consideration of the foregoing premises, which are an
integral part of this Agreement, and in consideration of the mutual covenants and promises of the
parties contained herein and in the Loan Agreement and the other Loan Documents, and in
further consideration for Vandalia facilitating the Loan for B and the signing and delivering of
the Guaranty Agreements, the parties hereto agree as follows:

ARTICLE 1
THE LOAN

1.1 Loan. Vandalia agrees to facilitate and accommodate a loan from United to IB in
 the original principal amount of Twenty-Eight Million Two Hundred Twelve Thousand and Five
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Hundred Ninety-Four Dollars ($28,212,594.00) (the “Loan™) as financing for the purposes set
forth in the Loan Agreement.

1.2  Terms and Conditions of Loan, The Loan shall be made upon the terms and
conditions set forth in the Loan Agreement.

ARTICLE 2
THE FEE

2.1  The Fee. For the consideration and benefits provided by Vandalia and the
Guarantors to IB relating to the Loan as set forth herein and in the Loan Agreement and the other
Loan Documents, IB shall pay to Vandalia a fce as morg particularly described in Section 2.2
hereof (the “Fee”), subject to the terms and conditions set, forth herein.

2.2 Terms and Cohditions of the Fee. The Fee shall be paid by IB to Vandalia upon
the following terms and conditions:

8. The Fee shall be evidenced by a negotiable promissory note (the-“Eeer -
Note”) made by IB and payable to the order of Vandalia with a term of eighteen (18) months.
The Fee Note will have the following terms!

A The Fee Note shall be entitled to the benefits of this
Agreement and the other Fee Documents (as hereinafier defined), shall be dated
as of the date hereof, shall be payable to the order of Vandalia, and shall be in the
principal amount of Twelve Million Dollars ($12,000,000.00), subject 1o increase
in the event that the “Net Profit” (as defined herein) of the Project exceeds
$24,000,000, as set forth in (iii)}(C) below.

(i)  The Pee Note shall not bear interest.

(iii)  IB shall make principal reduction payments first to United
as set forth in the Loan Agreement until the Loan and all sums due in connection
therewith are paid in full. Thereafier, IB shall make principal reduction payments
on the Fee Note to Vandalia upon the closing of cach sale of a Lot unfil the Fee
and all sums due in connection therewith are paid in full. - Each such payment
shall be made within seven (7) business days after the sale of a Lof. Such
payments shalt be made from the “Net Proceeds from Sales” of each Lot, which
shall be defined for purposes of this Agreement as the Closed Gross Sales Price of
the Lot, less Buyer’s Interest Carry, Closing Costs and Sales Commission, as such

_terms are used in the Budget (as hereinafier defined in Section 5.1). The amount
of each such payment by IB to Vandalia shall be as follows:

(A) B shall pay to Vandalia 75% of the Net Proceeds
from Sales of each Lot, with IB retaining the other 25%; provided,
however, that if at any time before the Fee Note is paid in full, the Project
is not progressing, in the sole judgment and discretion of Vandalia, in
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substantial compliance with the financial terms and timetable set forth n
the Budget (as hercinafter defined in Section 5.1), then Vandalia shall be
paid 100% of the Net Proceeds from Sales of each Lot as described above
until such time as Vandalia is satisfied that the Project is progressing in
substantial compliance with the Budget, Such payments shall continue
until Vandalia has received the total. sum of $12,000,000 from such
payments (the “Initial Fec™). .

(B) After Vandalia has received 812,000,000 in Net
Procecds from Sales of Lots as set forth in (A) above, IB shall retain the
entire Net Proceeds of Sales of Lots until IB has received a total of
$12,000,000 in Net Proceeds from Sales of Lots, including the 25% of Net
Proceeds from Sales retained by it while the Initial Fee was being paid to
Vandalia.

(C) After 1B has received $12,000,000 in Net Proceeds
from Sales of Lots as set forth in (B) above and Vandalia has received
$12,000,000 in Net Proceeds from Sales of Lots as set forth in (A) above, -
thereafter Vandalia and 1B each shall receive 50% of the Net Profit of the
Project. “Net Profit” shall be calculated as such term is calculated on the
Budget (as hereinafter defined in Section 3.1), Such payments of Net
Profit shall be made to Vandalia on the 15™ day afier the end of each
calendar quarter with respect to the preceding calendar quarter, with a
true-up to be done between the parties at the end of the Project.

(iv) The average Gross Sales Price for all Lots sold by IB shall be

not less than Three Hundred Twelve Thousand Dollars ($312,000) per Lot (as
shown on the Budget),

(v) Al outstanding and unpaid amounts owing on the Fee and

the Fee Note shall be paid to Vandalia by IB on May 1, 2008 (the “Maturity

Date™).

(vi) The Fee Note titled “Promissory Note” shall have such

other terms and provisions as are set forth in the Fee Nole, a copy of which is
attached hereto marked Exhibit 2.2(a)(v) and by this reference made a part

hereof.

Capitol Street,

3l
“Collateral™): '

442148

b. The payment of the Fee shall be made at Vandalia's offices located at 300
Suite 1503, Charleston, West Virginia 25301, in immediately available funds,

ARTICLE 3
SECURITY FOR THE FEE

Security. 1B shall provide the following security for the Fee (collectively, the




a. IB shall execute a credit line deed of trust, security agreement and fixture
filing in proper form (the “Vandalia Deed of Trust”) whereby I8 shall grant a deed of trust lien
to Vandalia encumbering the Real Property described in Exhibit A attached hereto, together with
all improvements, buildings, appurtenances and fixtures now or hereafter located thereon and
together with all easements and cross-use rights as are appurtenant thereto and encumbering al!
equipment, materials, supplies and other property of every kind or nature, whether now or
hereafter owned by IB or in which it has or shell have an interest, procured for incorporation by
IB in or io be used in connection with the Project or the operation of the Project, to secure all
principal, accrued interest and other sums due and owing to Vandalia for the Fee. The Vandalia
Deed of Trust shall include a “due on sale or encumbrance, absent prior writlen consent by’
Vandalia” clause (excluding Lot sales as permitted hereunder).

b. IB shall execute a collateral assignincnt of the inferest of IB in and to each
and every contract entered into, and each and every right or imerest possessed, by IB pertaining
to (i) the Real Property, (ii) the Project, (iii) the construction of the Project Improvements on the
Real Property and all work related thereto, (iv) the sales of the Lots, and (v) all of IB’s rights

under any declaration establishing a homeowner’s association with respect to the Real Property.

or any portion thereof, to be recorded by IB prior to or upon completion of the Project (the
“Vandalia Omnibus Assignment”), including without limitation alt assignable licenses, permits,
certificates of occupancy, approvals, dedications, subdivision maps or plats and entiflements
issued, approved or granted by any governmental authority or otherwise, in connection with the
Real Properly and/or any part thereof, any and all assignable development rights and other
intengible rights, titles, interests, privileges and eppurtenances owned by Assignor and in any
way related to or used in connection with the Real Property and/or any part thereof and its
renovation, construction, use, maintenance, repair, leasing and operation, and all “essignable
licenses, consents, easements, rights of way and approvals obtained or required from private
parties to make use of utilities and to insure vehicular and pedestrian ingress and egress to or
development of the Property and/or any part thereof.

32 Priority of the Liens.

. a. The Vandalia Deed of Trust, and the Vandalin Omnibus Assignmentl
granted to Vandalia by IB to secure the Fee (which together with this Agreement, the Fee Note,
that certain intercreditor agreement between United and Vandalia of even date herewith (the
“Intergreditor Agreement”), any documents creating and/or perfecting a lien and all other
documents, assignments, financing statements, affidavits, instruments, certificates, agreements,
contracts or other writings executed to evidence the Fee or in connection with this Agreement, as
the same may be modified, amended, restated, substituted for, replaced, consolidated, renewed or
extended from time 1o time, are referred to herein as the “Fee Documents™) shall each create
second in priority liens in favor of Vandalia, which shall be junior to no liens other than the first
in priority liens granted by IB to United in connection with the Loan.

b Without the prior written consent of United and Vandalia, IB shall not

create, permit to be created or suffer to exist any Iien upon any of the collateral for the Fee except
for (i) United's first licns which securc IB’s obligations to United under the Loan Documents,
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and (ii) Vandalia’s second liens which secure IB’s obligations to Vandalia under this Agreement
(which shall be junior only to United’s first lien and no others).

33 Subordinations, Releases.

a. Upon receipt by United or Vandalia of a principal reduction payment in an
amount described in Section 2.2 (a)(iii) above for a sold Lot, Vandalia shall provide to B a
recordable release releasing such sold Lot and the improvements located thereon from the liens
of its Deed of Trust and other security documents and from any other lien it has or might claim
against such Lot and the improvements located thereon. In the event that Vandalia receives a
principa! reduction payment before IB’s obligations under the Loan Documenis have been
satisfied in full, Vandalia shall hold such payment in_ trust for the benefit of United and
immediately shall remit such payment to United. :

b. Vandalia shall execute such documents as are appropriate to fully
subordinate its liens on the Real Property and related to the Real Property 1o the following
documents, and the rights and benefits existing pursuant thereto, to the same extent as if such
documents had been recorded prior in time to the recording of the Vandalia Deed of Trust and- ..
the Assignment: any declaration establishing a homeowner's association with respect to the Real
Property or any portion thereof, and which has been approved by Vandalia, or any other
amendment thereto approved by Vandalia.

c. Vandalia agrees that so long as IB is not in default hereunder, it will fully
cooperate with IB in IB's efforts to develop and improve the Real Property as sct forth hergin.

ARTICLE 4
GUARANTIES

4.1 Loan to be Guaranteed, The Loan shall be guaranteed by the Guarantors, all of
whorn are listed on the form of Guaranty Agreement attached Exhibit 4.1 and by this reference
made a part hereof,

4.2 Guaranty Agreement. The Guaranty Agreement shall be (i) an absolute,
irevocable, and unconditional guarantee; (ii) not joint and several, but only several, and, with
respect to the Individual Guarantors, in a maximum amount of one hundred percent (100%) of
each Individual Guarantor's percentage of direct, indirect or beneficial equity ownership of
Vandalia times the Loan amount, ¢.g., if member A holds 8.33% of the equity in Vandalia,
member A's guarantee would be for 8.33% of the total Obligations as defined in the Guaranty
Agreement existing &t the time of United’s demand under the Guaranty Agreement; and Gil)
upon such other terms and provisions as are set forth in the form Guaranty Aprecment attached
hereto as Exhibit 4.1 and by this reference made a part hereof.
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ARTICLE 5
CONSTRUCTION OF IMPROVEMENTS

5.1. Construction. I8 shall cause the construction of the Project Iprovements to be
prosecuted with diligence and continuity, in a good and workmanlike manner, and in ail material
respects in accordance with the pro-foima budget and timeline attached hereto and made a part
hereof as Exhibit 5.1, as modified and amended from time to time as acceptable lo Vandalia (the
“Budget”). 1B shall deliver 1o Vandalia and United a revised and updated pro-forma budget
within 7 days of the Closing of the Loan thal incorporates the aciual costs to purchase the
Property, including all Bank fees and costs and other closing fees and costs associated with the
Loan Transaction or the Fee Transaction, which pro-forma budget shall replace Exhibit 5.1 and
become the “Budpel,” until modified or amended as permitted herein.

5.2, Compliance With Applicable Laws, Alb’lwork on the Project shall be performed
in strict compliance with all applicable laws, ordinances, rules and regulations of federal, state,
county, or municipal governments or agencies now in force or that may be enacted hereafter, and
with all directions, rules and regulations of the fire marshal, health officer, building inspector or

other officers of every governmental agency now having or hereafter acquiring jurisdietion, - - = -

53. .Inspections, Vandalia, hrough its officers, agents or employees, shall have the
right at all reasonable times:

a. To enter upon the Real Property and inspect the work of construction to
determine that the same is in conformity with the Pro-Forma and all the requirements hereof.

b.  Subject to the limitation hereinafter set forth, to examine the books,

records, accounting data and other docurnents {and to make extracts therefrom or copies thereaf) -

of IB and all contractors and their subcontractors supplying goods and/or services in connection
with the work of constructing the Project Improvements, The books, records and documents
“shall be made available to Vandalia promptly upon written demand therefor.

54. Protection Apainst Lien Claims, IB agrees o pay fully and discharge all claims
for labor done, material and services furnished in connection with the construction of the Project
Improvements, and to take all other reasonable steps to forestall and prectude the assertion of
claims of lien relative to the Real Property, the other Collateral or the Project Improvements;
provided, however, that if IB has in good faith commenced efforts 10 resolve such claims and the
claims cannot reasonably be resolved within thirty (30) days after the assertion of such claims,

then as long as IB proceeds in good faith to resolve the claims and Vandalia’s Collateral is not al

risk, IB shall have a reasonable amount of time to resolve the claims.

ARTICLE 6
CONDITIONS PRECEDENT TO GUARANTY AGREEMENTS

4.1 Conditions to be Satisfied by 1B. ‘Vandalia and the Guaranfors shall have no

obligation to execute and deliver the Guaranty Apgreements until TB has fully and completely
satisfied each and every one of the following conditions precedent;
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8. The Manager or members of IB shall have duly adopted resolutions
approving the execution, delivery and performance of this Agreement and all transactions and
documentation contemplated herein,

b. The Secretary (or a Manager) of IB shali have provided to Vandalia a
certificate (i) setiing forth the resolutions required by Section 6.1(a) above and certifying that the
resolutions are true and correct, have not been altered or repealed, are binding on the IB and are
in full force and effect; (if) identifying the validly designated Manager(s) of IB authorized to
- execute and deliver the Fee Documents on behalf of IB; (iii) identifying and providing copies of
the IB's Articles of Organization and the Operating Agrecment and all amendments thereto
(collectively, the “Orgenizational Documents”); and (i) identifying the validly designated
person to act as IB's Project Manager and/or IB's Project Representative, together with a
description of his/her authority as such Project Manager/Project Representative,

c. All documentation required by this Agrecment shall have been duly
executed by the necessary parties, including, but not limited to, the Fee Note, the Yandalia Deed

of Trust, the Vandalin Omnibus Assignment and the Intercrediior Agreement; and all Feg ..

Documents required to be filed for public record shall have been properly filed.
d. IB and United shall have executed and delivered the Loan Agreement.

e 1B shall have procured and provided to Vandalia such insurance policies
as are specified in the Vandalia Deed of Trust. The policy or policies of public liability
insurance shall list Vandalia as en additional named insured and have coverage comparable to a
broad form comprehensive general liability endorsement.

f 1B shall have procured and provided to United a commitment for and
thereafter timely issuance of a policy of title irisurance issued by a title insurance company
acceptable to Vandalia in the American Land Title As sociation (ALTA) form insuring that the IB
possesses a good and marketable title to the Real Property and insuring that Vandalia, in the
appropriate insurable amount never 1o exceed the principal amount of the Fee, possesses a
sccond lien on the Real Property, free and clear of all liens, encumbrances, easements,
encroachments, and other interest of any kind, except the first lien of United relating to the Loan
and such other exceptions to title as shall be satisfactory to Vandalia or Vandalia's counsel. The
policy of title insurance must insure Vandalia that the Fee as secured by the Vandalia Deed of
Trust will have priority over any and all liens that could be filed in connection with the
construction of the Project Improvements, except the first lien of United relating to the Loan,

E. The Budget shall have been prepared accuraely by IB and provided to
Vandalia. The Budget also shall show a timeline reflecting the projected time of expenditure of
all such costs,

h. IB shall have provided to Vandalia an opinion by counsel to IB that

addresses all appropriate matters required by Vandalia or by Vandalia’s counsel with respect to
the Fee and the documentation for the Fee, including, but not limiled to, an opinion that the loan
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documentation has been duly authorized and constitutes valid, enforceable and legally binding
obligations of IB. '

i. All financing statements and the Vandalia Deed of Trust shall be duly
recorded and/or filed in such manner and in such places as is required by law to establish,
preserve, protect and perfect the interests and rights created by the Fee Documents and all taxes,
fees and other charges in connection with the execution, delivery or filing of the same shall be
timely and duly paid by IB. '

j Vandalin shall have received from IB such information and other
documents as may be reasonably requested by Vandalia to carry out the terms of this Agreement
and the other Loan Documents, .

ARTICLE7 *
REPRESENTATIONS AND WARRANTIES

7.1  Representations and Warranties of IB. IB hereby represents, warrants and

covenants to Vandalia as follows: SRV

a. IBisa dulj organized and validly existing limited liability company under
the laws of the State of North Carolina, all limited liability company fees and taxes have been
timely paid by IB, and IB is in good standing under the laws of the State of North Carolina.

b. The execution, delivery and performance of this Agrecment and all other
Fee Documents and writings referred to herein to which IB is a party (i) are within IB’s limited
liability company powers, (i) have been duly authorized by IB, (iii} are not in contravention of
the law, the terms of its Organizational Documents or other entity documents, or of any
indenture or agreement to which IB is a party or by which it is bound, (iv) do not require
additional consent or approval of any person, and (v) do not ceuse Borrower to be in defaull or
breach under any law or any indenture, agreement, coniract, lease or instrument to which the
Borrower is a party or by which its property is bound. All of Borrower’s Organizational
Documents are in full force and effect and have not been amended or modified.

c. IB's exact legal name is as set forth in this Agrecment, and IB has not,
during the preceding five (5) years, been known as or used any other name, nor has it been the
surviving entity of a mexger or consolidation of another entity.

d. IB is a newly formed entity and therefore does not have any historical
financial statements. IP does not have any material contingent liebilities required to be disclosed
under GAAP which have not been disclosed in writing to Vandalia.

e. The Budget is materially true and correct as of its date and fairly discloses

the costs of the Project. IB shall not vary materially from the Budget without the express writien
consent of Vandalia.
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f. This Apreement and the other Fee Documents constitute, and any

document required to bé given by IB hereunder will, when executed and delivered, constitute the

legal, valid and binding obligation of IB enforceable against IB in accordance with their
respective terms.

g No litigation or other claim or demand is pending or threatened against IB,
the Real Property, the other Collateral, the Project, or any portion thereof, and no other event has
occurred which may materially, adversely affect IB's financial condition or assets or the Project.
Moreover, no material fact exists that has not been disclosed to Vandalia that would have a
material, adverse affect on the respective properties, business prospects or financial conditions of
IB, the Real Property, the other Collateral, the Project, or eny portion thereof.

h. 1B has no actual or constructive ki}éwlcdge that any condition, activity or
conduct exists on or in connection with the Real Property that constitutes a violation of any
“Environmental Law” (as defined in Section 8.1(k)(i)(a) below).

i, IB has obtained, or will obtain in a timely fashion, all necessary federal,
state and local permits, licenses, authorizations and approvals for its present and intended use.ef .
the Real Property and the construction of the Project Improvements. '

Je IB shall perform, construct and complete the Project and the Project
Improvements substantially in accordance with the financial information and the timetable set
forth in the Budget,

k. There are no brokers, consultants or finders involved with the Real
Property or the Project or any part of the transactions contemplated in this Fee Agreement, and
no fees, commissions or similar payments are due with respect to the Real Property or the Project
or any part of the transactions conteraplated in this Fee Agreement, except that 1B discloses that
the IP Fee, K-Ted Fee and the Base Fee are to be paid as set forth in the Budget.

ARTICLE 8
AFFIRMATIVE COVENANTS

8.1 Affirmative Covenants of IB. TB covenants and agrees that while any part of the
Tee is outstanding, TB shall:

a. Promptly inform Vandalia in writing of (i) all material, adverse changes in
jts financial condition, and (i) alt litigation and claims, either pending or threatened, relating to
IB that could have a materially adverse effect on its financial condition or the Real Property or
the timely completion of the Project Improvements or the Project.

b. Within sixty (60) days after the close of each quarterly fiscal period,

provide Vandalia with a copy of the unaudited or internal financial statements of IB with respect
to the Project.
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, < Within thirty (30) days afier receipt of a written request from Vandalia,
fumish to Vandalia and United such additionat financial information with respect to the Projcet
as Vandalia may request, such as lists of assets and liabilities, budgets, forecasis and other
reports with respect to the Project.

d. With regard to insurance:

i Maintain in full force and effect the insurance required by
Section 6.1(h) above and such other insurance as Vandalia may reasonably
require with respect 1o the Real Property, in form, amounts, coverages and with
insurance companies reasonably acceptable to Vandalia with Vandalia named as a
loss payee;

ii. Maintain in full force and éffect the title insurance required
- by this Agreement,
ili,  Maintain proper worker's compensation coverage and other
insurance against other risks as are commonly insured against by companies in - = ..

similer types of business, all in a manner satisfactory to Vandalia.

Upon request of Vandelia, 1B shall deliver to Vandalia from time to time the policies or
certificates of insurance in a form satisfactory to Vandalia, including stipulations that coverage
will not be canceled or diminished without at least thirty (30} days prior written notice to
Vandalia, .

‘ e. Use all proceeds from the Loan solely for the purposes set forth in Section
1.1 of this Agreement.

L Comply with all terms and provisions of the Loan Agreement and all other
agreements and documents relating thereio. IB ghall not modify or amend the Loan Agreement
with United without the prior written consent of Vandalia. .

g. - Pay and discharge when due all of IB's indebtedness and obligations,
including, without limitation, all assessments, taxes, governmental charges, levies and liens of
every kind and nature, imposed upon the Real Property prior to the date on which penalties
would attach, and ell lawful claims that, if unpaid, might become a Iien or charge upon the Real
Property; provided, however, that IB will not be required to pay end discharge any such
assessment, tax, charge, levy, lien or claim so long as: (i) the legality of the same shall be
contested in good faith by appropriate proceedings, and (ii) IB shall have established on its books
adequate reserves with respect to such contested assessment, tax, charge, levy, lien, or claim in
accordance with generally accepted accounting practices. Where applicable, upon demand of
Vandalia, B will furnish to Vandalia evidence of payment of the assessments, taxes, charges,
Jevies, liens and claims and will authorize the appropriae governmental official to deliver to
Vandalia at any time a written statement of any assessments, taxes, charges, levies, liens and
claims against any equipment and machinery of IB.
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h. Perform and comply in & timely manner with all terms, conditions and
provisions set forth in this Agreement and in all other Fee Documents mentioned herein and in
the Loan Agreement and in ali other agreements and documents relating thereto,

i Conduct its business affairs in a reasonable and prudent manner and in
compliance with all applicable federal, state and municipal laws, ordinances, rules and
regulations respecting its properties, leases, charters, businesses and operations.

j- Permit Vandalia, or its designees, at any reasonable time during regular
business hours to inspect any and all Collateral, examine and audit IB’s books, accounts and
records and make copies and memoranda of its books, accounts, and records. IfIB now or at any
time hereafter maintains any financial records (including without fimitation computer generated
records and computer programs for the generation of sugh records) in the possession of a third
party, then it shall, upon request of Vandalia, notify  such party to permit Vandalia, or its
designees, free access to such records not subject to privilege at all reasonable times during
regular business hours, and to provide Vandalia, or its designees, with copies of any records it
may request. '

k. With regard to environmental compliance:

(i) The following definitions shall apply for purposes of this
Apgreement:

_ (a)  "Environmental Law" shall mean any federal, state
or local statute, regulation or ordinance or any judicial or administrative
decree or decision now or hereafter promulgated with respect to any
"Hazardous Subsiance” (as hereinafier defined), drinking water, ground
water, landfills, open dumps, storage tanks, underground storage fanks,
solid waste, waste water, storm water runoff, waste emissions, or wells,

(b)  "Release" shall mean any spilling, leaking,
pumping, emitting, emptying, discharging, injecting, storing, escaping,
leaching, dumping, or discharging, burying, abandoning, or disposing into
the environment by IB or any predecessor in interest of IB on, under or in
any way involving or affecting the Real Property.

(¢) "Hazardous Substance" shall mean each and every
element, compound, chemical mixture, petrolewm and gas product,
substance, contaminant, pollutant, including, without limitation,
substances which are toxie, carcinogenic, ignitable, corrosive or otherwise
dangerous to human, plant or animal health or well-being, and any other
substance defined as a "hazardous substance,” "hazardous waste,"
"hazardous material," "toxic material," "toxic waste," or "special waste"
under any Environmental Law and any other substance which by law
requires special handling in ils collection, storage, treatment or disposal.
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(i) Comply with ail Environmental Laws and shall obtain all
necessary environmental authorizations and ‘approvals from the appropriate
governmental agencies for its present and intended uses of the Real Property.

(i)  Indemnify, defend and hold Vandalia harmless from and
against any and all claims, demands, losses, fiabilities, strict liabilities,.damages,
sanctions, penalties, fines, injuries, expenses, costs (including reasonable and
necessary atiorney's fees), setilements, or judgments of any and every Kind
whatsoever paid incurred or suffered by, or asserted against Vandalia, by any
person, entity or governmental agency arising out of, in connection with or related
in any way to any act, omission, condition, conduct, transaction or occuUTence
with regard to the Real Property in violation of any Environmental Law,
regardless of whether or not caused by or within the control of IB, or the breach
by United of any of the representations or warranties of 1B contained herein or
any Release of Hazardous Substance at, upon, under or within the Real Property.
The foregoing indemnification will survive payment of the Fee Note.

(iv) Permit Vandalia and its designees to inspect the Real - =
Property and to perform tests thereupon and take samples therefrom during
reasonable business hours to determine whether environmental hazards exist with
regard to the Real Property and whether IB is in compliance with all applicable
Environmental Laws; provided, however, that Vandalia shall be under no
obligation to make any such inspections or to perform any such tests.

i Notify Vandalia in writing st least twenty (20} days prior to any change in
IB's exact legal name or any change in its business location.

m.  Make, execute and deliver to Vandalia such promissory motes, security
agreements, priority agreements, instraments, documents and other agreements as Vandalia or its
counsel may reasonably request to evidence and secure the payment of the Fee and to create and
perfect all liens described herein. Moreover, at the request of Vandalia, IB shall promptly and
duly execute and deliver such additiona} documents and assurances and take such additional
actions as may be necessary or desirable in order to correcl any defect, error or omission which
may af any lime be discovered or fo more effectively carry out the interest and purpose of this
Agreement.

n Construct the Project Improvements in a good and workmanlike manner,
in accordance with the Budget and in compliance with all applicable legal requirements.

0. If any proceedings are filed seeking to enjoin or otherwise prevent or
declare unlawful the construction or the occupancy, maintenance or operation of the Project, the
Project Improvements, or any portion thereof, give immediate notice thereof to Vandalia and, at
its sole expense (i) cause such proceedings to be vigorously contested in good faith, and (if) in
the event of an adverse ruling or decision, prosecute all ailowable appeals therefrom. Without
limiting the generality of the foregoing, 1B shall resist the entry or scek the stay of any temporary
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or permanent injunction that may be entered and act in good faith to bring about a favorable and
speedy disposition of all such proceedings.

p- Take all necessary steps to subdivide the Real Property into approximately
190 separate Lots and to prepare such Lots for sale to the public and to close the sale of such
Lots to members of the public in accordance with the timetable set forth in the Budget.

q. Perform all of its material obligations under applicable covenants,
conditions and easements and restrictions affecting the Project and all other Permitted
Encumbrances (as defined in the Vandalia Deed of Trust) and enforce the obligations of all other
parties to such applicable covenants, conditions and easements and restrictions affecting the
Project and all other Permitted Encumbrances. Upon the breach by IB of any such undertakings,
Vandalia, prior to payment in full of the Fee Note, shall have the right, but not the obligaion, to

- perform such obligations or enforce such obligations as-with respect to such other parties to the

extent necessary to effect the conversion of all Reservation Agreements to Sales Contracts and
closing under the Sales Contracts. All costs and expenses incurred by Vandalia in connection
with the foregoing shall be secured by the Fee Documents.

T All future management and leasing agreements, if any, shall be subject io
the prior review and approval by Vandalia, which shall not be unreasonably withheld, and, if
required by Vandalia, shall provide that Vandalia shall have the right to terminate such
agreements in the event Vandalia acquires fitle to the Real Property.

5. In all matters perté.iriing to this Agreement, time is of the essence.

ARTICLE ¢
NEGATIVE COVENANTS

-9,1  Negative Covenants of IB. IB covenants and aprees thal while any part of the

" Fee is outstanding, TB shall not:

a, Without the prior written consent of Yandalia, create, permit to be created
or suffer fo exist any lien upon any of the Collateral, except for the first in priority liens to United
which secure IB’s obligations respecting the Loan Agreement and the Note, subject, however, to
Section 5.3 of this Agreement. :

b. Except as otherwise permitted herein, sell, assign, exchange, transfer,
hypothecate, convey or otherwise dispose of. any of the Collateral without Vendalia's prior
writlen consent. :

c. Furnish Vandalia any certificate or other document containing any untrue
statement of material fact or omitting a material fact necessary to make it not misleading in light
of the circumstances under which it was furnished.
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d. Enter into any lease for a Lot or all or any portion of the Real Property
without the prior written consent of Vandalia.

ARTICLE 10
DEFAULT AND REMEDIES

10.1 Events of Default. The following events shall constitute events of default
(“Events of Default”) hereunder:

a. Any material deviations in the work of consiruction from the Budget
without the prior written approval of Vandalia, or the appearance of defective worlananship or
materials, which said material deviations or defects are,not corrected within fifteen (13) days
after written notice thereof; provided, however, that if 1B has in good faith commenced efforts to
oure the default within the fifteen (15) day period and the default cannot reasonably be cured
before the end of such period, then as long as IB proceeds in good faith to cure the default and
Vandalia’s Collateral is not at risk, IB shall have a reasonable amount of time to cure the default,

b. The filing of any claim or fien against the Real Property, the Project
Improvements or any part thereof, or any interest or right made appurienant thereto, and the
continued maintenance of said claim of lien for a period of thirty (30) days without discharge or
satisfaction thereof or provision therefor satisfactory to Vandalia in accordance with the terms

- hereof.

C. Any representation or warranty contained herein or in the ofher Fee -
Documents or any representation to Vandalia concerning the Budget, the financial condition or
credit standing of TB proves to be materially false or misleading.

d. Any person obtains. an order or decree in sny court of competent
jurisdiction enjoining the construction of the Project Improvements or the sale or closing of Lots
or enjoining or prohibiting IB or Vandalia or either of them from performing this Agreement,
and such proceedings are not discontinued and such decree is not vacated within thirty (30) days
after the granting thereof,

e. IB neglects, fails, or refuses to keep in full force and effect any permit or
approval needed for the construction of the Project Improvements or the sale or closing of Lots.

f, Except as permitted herein, any sale, assignment, exchange, transfer,
hypothecation, conveyance or other disposal by 1B of any of the Collateral or any interest in the
Collateral without Vandalia's prior writien consent,

g The breach by IB of any other covenant, wamanly, promise, oOf
representation herein contained and the continuance of such breach for a period of fifteen {15)
days nfter written notice thereof to Vandalia; provided, however, that if 1B has in good faith
commenced efforts to cure the default within the fiftcen (15) day period and the default cannot
reasonably be cured before the end of such period, then as long as 1B proceeds in good faith to
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cure the default and Vandalia’s Colleteral is not at risk, IB shall have a reasonable amount of
time to cure the default. )

h. The failure after the expiration of the cure period, if any, to pay any sum
or make any payment due or the occurrence of any other default or event of default under the
Vandalis Note, Vandalia Deed of Trust, Vandalia Omnibus Assignment, or any other Fee
Document. '

10.2  Acceleration. Upon the happening of an Event of Default and at any time
- thereafter, the entire unpaid balance of the Fee, and all other summs owing by IB under the Fee
Documents, shall, at the option of Vandalia, become immediately due and payable without notice
{o IB or any other person. ’

10.3 Right to Complete Construetion., Upon the happening of an Event of Default,
Vandalia shall have the right, in addition 1o all other rights and remedies available to Vandalia
hereunder or under the Note, Deed of Trust or other documents pertaining to the Loan, to enter
into possession of the Real Property and perform any and all work and labor necessary to
complete the Project Improvements, and employ watchmen to protect the Real Property-from:. ...
injury. All sums so expended by Vandalia shall be deemed to have been paid to IB and secured
by the Vandalia Deed of Trust and other security for the Fee. Effective upon such a defauit, IB
hereby assigns to Vandalia all of [B's interest in contracts relating to the consiruction of the
Project Improvements, but this assignment shall not, in the absence of affirmative ratification of
such contracts by Vandalis, be deemed to impose upon Vandalia any of IB's obligations under
any such contracts. IB hereby constitutes and appoints Vandalia its true and lawful attomey-in-
fact, with full power of substitution in the premises, to complete the Project Improvements in the
name of [B. It is further understood and agreed that this power of attorney, which shall be
deemed to be a power coupled with an interest, cannot be revoked.

10.4 Other Remedies. Upon an Event of Default and at any time thereafter, Vandalia
may do any one or more of the following in addition to the other rights and remedies set forth
herein:

()] Exercise any or all of the rights of Vandalia under the Fee
Documents, and/or Vandalia's rights as a secured party under the West Virginia
Uniform Commercial Code and-applicable laws upon default by a debtor/obligor,
and/or otherwise available to Vandalia at law or in equity.

(i)  Sell, foreclose upon or otherwise dispose of the Collateral.
Vandalia shall have no obligation to preserve rights to the Collateral against prior
parties or to marshal any Collateral for the benefit of any person.

(i)  Seek to have IB specifically perform its obligations under this
Agreement and/or the other Fee Documents.

(i\;) Enter into and/or take possession of and/or collect and receive the
Collateral and take all appropriate steps to secure and protect the Collateral. All
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sums expended by Vandalia for such purpose shall be deemed to have been paid
to IB and shall be secured by the Collateral.

(v)  Vandalia is under no obligation to invoke any remedy provided
herein or in the other Fee Documents, and Vandalia may avail itself of any one or
more or all of the remedies described above and any or all other remedies
available to it at law or in equity or hereunder, and all such remedics shall be
cumulative and none shall be deemed exclusive of any other. No delay or
omission of Vandalia to exercise any right or power oceurring upon any Event of
Default shall impair the future exercise of such right or power in respect of such
or any other Event of Defaull, present o future, or impair any rights or remedies
consequently thereto. In addition, IB, at the request of Vandalia, will make such
further assignments and transfers to Vandalia; by appropriate document or
instrument, of all of Yandalia’s right, title and isterest in and 1o any contracls or
agreements as Vandalia may require. IB does hercby constitute Vandalia its
attorney in fact (coupled with an interest and irrevocable) with full power of
substitution, to act in IB's name, lo exccule assignments and contracts and to
realize upon IB’s right, title and interest therein and 1o negotiate, receive and - - -
receipt for all goods, funds or credits which may be owing IB, and to such end to
initiate legal action and prosecuie or compromise all claims relating thereto.

10.5 Cross-Default. An Event of Defeult under any of the Loan Documents or any of
the Fee Documents will constitute an Event of Default under this Agreement, and an Event of
Default under any other agreements with or in favor of Vandalia related to the Fee and under any
evidence of obligations held by Vandalia, whether or not such is specified therein,

10.6 Todemnification for Breach. 1B agrees to forever fully and promptly indemnify,
protect, defend, discharge, and hold Vandalia and the Guarantors harmless from and against all
losses, costs, damages (including without limitation consequential and punitive damages),
attorneys' fees, court costs, expert witness fees, settlements, judgments, and expenses of every
kind and nature which Vendalia or the Guarantors or any of their respective members, owners,
managers, contraciors, agents, employees, attorneys, Successors and assigns (collectively,
“Indemnified Persons,” and individually, an “ndemnified Person”), may suffer, expend or incur,
directly or indirectly, under, or by reason of, or in conscquence of, ot in relation to, any breach
by 1B of any represenfation, ‘wamanty, covenant or obligation contained in this Agreement,
including without limitation all costs and expenses incurred by Vandalia or any Guarantor or any
other Indemnified Person in connection with the enforcement of this Agreement with respect o
any such breach {collectively, the “Obligations™). In the event Vandalia or any Guarantor or any
other Indemnified Person is made a party to any lawsuil or adminisirative action or other
proceeding that requires legal representation relating in any way to any of the Obligations,
Vandalia and the Guarantors and all other Indemnified Persons shall have the right to select legal
counsel acceptable to them or 10 their successors or assigns 1o represent them, and to have the
fees, costs and expenses of such legal counsel paid by IB in accordance with the requirements of
this section.

107 Remedies Are Cumulative. All remedies of Vandalia provided for in this
Agreement are cumulative and shall be in addition to any and all other rights and remedies
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provided by law and by the provisions of the Fee Note, the Vandalia Deed of Trust, the Vandalia
Omnibus Assignment, and the other Fes Documents. The exercise of any right or remedy by
Vandalia hereunder shall not in any way constitute a cure or waiver of default hereunder or under
the Vandalia Deed of Trust or the other Fee Documents, or invalidate any act done pursuant to
any notice of defaull, or prejudice Vandalia in the exercise of any of iis rights hereunder or under
the Fee Note, Vandalia Deed of Trust, Vandalia Omnibus Assignment, or the other Fee
Documents, unless, in the exercise of said rights, Vandalin realizes all amounts owed to it under
the Fee Note, the Vandalia Deed of Trust and the other Fee Documents.

ARTICLE 11
MISCELLANEOUS

11.1 Headings. The Article and Section heqt’iings used in this Agreement are for
convenience of reference only and shall not enter into the interpretation or construction of this

Agreement.

i1.2  No Waiver. No waiver of any default or breach by 1B hereunder shall be implied

from any omission by Vandalia to teke action on account of such default if such defauit persists.-.

or is repeated, and no express waiver shall affect any default other than the default specified in
the waiver and it shall be operative only for the time and to the extent therein stated. Waivers of
any covenent, term, or condition contained hercin shall not be construed as a waiver of any
subsequent breach of the same covenant, term, or condition. The consent or approval by
Vandalia to or of any act by IB requiring further consent or approval shall not be deemed to
waive or render unnecessary the consent or approval to or of any subsequent similar act,

113 Third Parties. This Agreement is made and entered into for the sole protection
and benefit of Vandalia and IB and their respective successors and-assigns, and no other person
or persons other than Vandalia and 1B shall have any right to action hereon and no person-or
persons other than IB and Vandalia shall have any rights hereunder at any time, gxcept that each
of the Guarantors expressly shall be entiticd to the proteciion and the benefit of the rights set
forth herein for its benefit and shall have all rights to action hereon to enforce such rights,

11.4 Notices. All notices required to be given hereunder shall be in writing and shall
be deemed served twenty-four (24) hours after deposit in the United States mail, postage prepaid,
certified with return receipt requested, and addressed to the parties as follows:

a. IB:
IB Development LLC
13850 Ballantyne Corporate Place
Suite 150
Charlotie, North Carolina 28277
Attention: C. Ashley Campbell
Telephone: (704) 927-5202
Facsimile: (704) 887-49501
E-mail: Ashley.Campbeli@infinityPartners.com
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With a copy to:

The Law Offices of Paul H. Bass, PLLC
15720 John J. Delaney Drive

Suite 203

Charlotte, North Carolina 28277
Attention: Paul Bass, Esq.

Telephone: (704) 644-1855

Facsimile: (704) 644-1856

E-mail:

b. Vandalia:

Vandalia Capital I1, LLC :
300 Capitol Street, Suite 1503
Charleston, West Virginia 25301
Attn;  Andrew A, Payne, II1

‘Telephone: (304) 344-9203 -z

Facsimile: (304) 343-9240
E-Mail: drewpayne(@charter.net

With a copy lo:

Spilman Thomas & Battle, PLLC
300 Kanawha Boulevard, East
Charleston, West Virginia 2530]
Attention: David P. Ferretti
Telephone: (304) 340-3859
Facsimile: (304) 340-3801
B-Mail: dferretti@spilmanlaw.com

Such addresses may be changed by notice to the other parties given in the same manner as above
provided. IB agrees to forward to Vandalia, without delay, any notices, letters or other
communications delivered to the Property or to IB naming Vandalia as addressee.

115 Applicable Law. This Agreement shall be povemned by and construed in
accordance with the laws of the Stale of West Virginia. Any action, suit or proceeding in
connection with this Agreement and all other Loan Documents, may be brought against IB or
Vandalia in the Circuit Court of Kanawha County, West Virginia, or of the United States District
Court for the Southern District of West Virginia; IB and Vandalia hereby consenting and
submitting fo the jurisdiction thereof. Nothing herein shall affect the right of Vandalia to
commence legal proceedings or otherwise to proceed against IB in any other jurisdiction or 10
serve process in any manner permitted by applicable law. Nothing in this section shall affect the
-"right of Vandalia to serve process in any manner permitted by lew or limit eny right that
Vandelia may have to enforce in any lawful manner 2 judgment obtained in one jurisdiction in
any other jurisdiction.
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11.6 Successors and Assigns. The terms hereof shall be binding upon and inure to the
bensfit of the successors and assigns of the parties hereto; provided, however, that IB shall not
assign its rights hereunder in whole or in part without the prior written consent of Vandalia and
that any such assigninents without said consent shall be void.

11.7 Entire Agreement; Amendments. This Agreement and the other Fee
Documents referred 1o herein and therein constitute the entire agreement between and among the
parties hereto relating to the subject matter héreof,. incorporate or rescind all prior agreements
and understandings between and among the parties hereto relating to the subject matter hereof,
and cannot be changed or terminated orally and shall be deemed effective as of the date they are
accepted by Vandalia, No amendment or waiver of any provision of this Agreement or the other
Fee Documents shall be effective unless the same shall be in writing and signed by Vandalia and
IB and then such waiver and consent shall be effective-only in the specific instance and for the
specific purpose for which given.

IN WITNESS WHEREOF, IB and Vandalia have caused this Agreement to be executed
by their respective duly authorized officers as of the date first above written: -

IB DEVELOPMENT, LLC
by its Manager, INFINITY PARTNERS LL.C
Yo = #
Member of Infinity Partners LLC

VANDALIA CAPITAL II, LLC

QL2 (S

Its:  Manager
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EXHIBIT &
Description of Real Property
GRANTOR:! THE EMILY PIERCE WHITT TRUST
GRANTEE: IB DEVELOPMENT LLC

BRIEF DESCRIPTION: 23.645 ACRES, MORE OR LESS, HWY 84 WEDDINGTON

LYING AND BEING IN SANDY RIDGE TOWNSHIP, UNION COUNTY, NORTH CAROLINA,
AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT FOUND IN THE CENTERLINE OF HWY 84 WEDDINGTON ROAD (ASSUMED
100’ R/W), SAID POINT BEING THE NORTH WEST CORNER OF MARY B. MACKEY PROPERTY (DEED
BOOK 184 AT PAGE 618) AND BEGING LOCATED N27°2623"E 50.22' FROM A #4 REBAR FOUND ON
THE SOUTHLERY MARGIN OF THE RIGHT OF WAY OF HWY 84 ; THENCE WITH THE MACKEY

PROPERTY THE FOLLOWING FOUR COURSES: e

1) §27°26723"W 5022 TO A #4 REBAR FOUND ON THE SOUTHERN EDGE OF THE
AFORMENTIONED R/W. :

2) $27°2623"W 269.93' TO AN ANGLE IRON FOUND (MARKING THE COMMON CORNER OF THE
AFORESAID MACKEY PROPERTY AND THE MARY B, MACKEY PROPERTY (DEED BOOK 206
AT PAGE 89), SATD ANGLE IRON BEING N61°39'28"W 122.24' FROM A #4 BAR FOUND.

3) 527°2623"W 153.94' TO AN ANGLE JRON FOUND (MARKING THE COMMON CORNER OF THE
AFORESAID MACKEY PROPERTY AND THE MARGARAT AYLONA MATTHEWS PROPERTY
(DEED BOOK 66 AT PAGE 15), SAID ANGLE IRON BEING N60°49'42"W 284.05' FROM A TIE
POINT FOURND.

4) S27°2623"W 562.47' TO A IRON PIN SET. A COMMON CORNER OF CLAUDE A DEAL, HEIRS
PROPERTY (DEED BOOX 63 AT PAGE 449).

THENCE TURNING AND RUNNING WITH THE DEAL PROPERTY N62°57'14"W 703.52' TO A 12" PIPE
_ FOUND, A COMMON CORMER OF LOT 13 ABELLA ESTATES PHASE Il (MAP BOOK H AT PAGE 964)
AND PIPE FOUND BEING N14°55'42"E 95.25' FROM A #4 BAR FOUND; THENCE WITH LOT 13
N62°46'56"W 289.92' TO A STONE FOUND. A COMMON CORNER OF MARY BOARD MATTHEWS
PROPERTY (DEED BOOK 104 AT PAGE 556); THENCE WITH MARY BOARD MATTHEWS PROPERTY
NI14"2426"E 309.95' TO A STONE FOUND AT THE COMMON CORNER OF CHARLES E. PLYLER
PROPERTY (DEED BOOK 296 AT PAGE 124 AND BOOK 345, PAGE 851); THENCE WITH THE PLYLER
PROPERTY THE FOLLOWING FOUR COURSES:

1) N44°38'13"E 374.92' TO A #4 BAR FOUND.

2) N44°18'I13"E 431.21" TO AN IRON PIN SET.

3) N44°3%'13"E 24.25' TO A 1" IRON PIFE FOUND I THE SOUTHERLY MARGIN OF THE RIGHT OF
WAY OF HWY B4,

4) N44°38'13"E 25.82' TO A POINT IN THE CENTERLINE OF SAID HWY 84,

THENCE TURNING AND RUNNING WITH THE CENTERLINE THE FOLLOWING THREE COURSES:
1) WITH THE ARC OF A CIRCULAR CURVE TO THE LEFT HAVING A RADIUS OF 224425 A
LENGTH OF 465.93' AND A CHORD OF 854°25'46"E 465.09' TO A POINT COMPUTED.

2) §60°22'36"E 186.53' TO A POINT COMPUTED
3} S61°03'27"E 163.42' TC THE POINT OF BEGINNING.
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CONTAINING 23.645 ACRES, MORE OR LESS

The above-described property was conveyed to EMILY PIERCE WHITT Trustee U/A Emily Pierce
Whitt, dated December 1, 2997, from Charles Russell Whitt and wife, Emily Pierce Whitt as morse

* partioularly set forth in that Deed of Gift recorded in Deed Book 1048 at Page 503

All as more particularly shown on that “Boundary Survey of Whitt Property,” prepared by Stephen S. Dyet,
N.C.P.L.S. (L-3509) of the ISAACS GROUP and dated March 31, 2005.

All Deed Book, Map Book and Page references are found in the Union County, North Carolina Public
Registry unless otherwise noted. _
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EXHIBIT 2,2(a)(y)

NON-REVOLVING PROMISSORY NOTE
{“Fee Note™)

$12,000,000.00 Charlotie, North Carolina
(subject to increase Qctober 30, 2006
as described herein)

¥OR VALUE RECEIVED, IB DEVELOPMENT LLC, a North Carclina limited
liability company (the *Borrower”), does hereby promise to pay to the order of VANDALIA
CAPITAL H, LLC, a West Virginia limited liability company (the “Lender™), at its main office
and place of business at 300 Capito}l Street, Suite 1503, Charleston, West Virginia 25301, the
principal sum of $12,000,000.00, subject 1o increase as described herein, together with interest in
the event of default as provided below on the unpaid principal balances outstanding from time to
time on this “Fee Note,” compuied on the basis of a 360 day year, payable for the actual number
of days in the payment period, and together with the additional amounts described herein. Terms
used in this Fee Note that are not defined herein shall be defined as provided in that certain Fee-. ..
Agreement between Borrower and Lender of even date herewith (“Fee Agreement™) to which
reference is made and incorporated herein.

1. Payments. The principal of this Note shall be payable as follows:

a. Borrower shall make principal reduction payments first to United
Bank, Inc. (*Bank”) pursuant to that promissory note of even daie herewith
* (“Bank Loan™) and as set forth in the Loan Agreement between Borrower and
Bank of even date herewith (“Bank Loan Agreement”) until the Bank Loan and
all sums due in connection therewith are paid in full. Thereafter, IB shall make
principal reduction payments on this Fee Note to Lender upon the closing of each
sale of a Lot until the Fee and all sums due in connection therewith are paid in
full. Each such payment shall be made within seven (7) business days after the
sale of a Lot. Such payments shall be made from the ‘Net Proceeds from Sales”
of each Lot, which shall be defincd as the Closed Gross Sales Price of the Lot,
less Buyer's Interest Carry, Closing Costs and Sales Commission, as such terms
are used in the Budget (as defined in Section 5.1 of the Fee Agreement). The
amount of each such payment by Borrower to Lender shall be as follows:

() Borrower shall pay-to Lender 75% of the Net Proceeds
from Sales of cach Lot, with Borrower rotaining the other 25%; provided,
however, that if at any time before this Fee Note is paid in full, the Project
is not progressing, in the sole judgment and discretion of Lender, in
substantial compliance with the financial terms and timetable set forth in
the Budget (as defined in Section 5.1 of the Fee Agreement), then Lender
shall be paid 100% of the Net Proceeds from Sales of each Lot as
described above until such time as Lender is satisfied that the Project is
progressing in substantial compliance with the Budget. Such payments
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shall continue until Lender has received the totat sum of $12,000,000 from
such payments (the “Base Fee”).

(i) After Lender has reccived $12,000,000 in Net Proceeds
from Sales of Lots as set forth above, Borrower shail retain the entire Net
Proceeds of Sales of Lots until Borrower hes received a total of
$12,000,000 in Net Proceeds from Sales of Lots, including the 25% of Net
Proceeds from Sales retained by it while the Base Fee was being paid to
Lender.

b, No interest shall be payable except in the event of a Default as defined in
the Fee Documents (as defined in the Fee Agreement).

c. On May 1, 2008, the entire priri'cipal sum, and the additional amount
described in Paragraph 2 of this Note, and all other amounts outstanding shall be due and
payable.

d The loan evidenced by this Note is non-revolving in nature and principal ...

repaid will not be available for reborrowing.

2. Additional Fee Payment Obligation — After Borrower has received $12,000,000 in
Net Proceeds from Sales of Lots as set forth in la.(ii) above end Lender has received
$12,000,000 in Net Proceeds from Sales of Lots as set forth in 1.a.(i) above, thereafier Lender
and Borrower each shall receive 50% of the Net Profit of the Project. *Net Profit” shall be
calculated as such term is calculated on the Budget (as defined in Section 5.1 of the Fee
Agreement). Such payments of Net Profit shall be made to Lender on the 15" day after the end
. of each calendar quarter with respect to the preceding calendar quarter, with & true-up to be done
between the parties at the end of the Project. Such additional amounts shall not be considered
interest on the principal sum, but rather is part of the principal and an integral component of the
Fee owed under the Fee Agreement and represents part of the compensation for the consideration
and benefits provided by Lender and the Guarantors (as defined in the Fee Apreement) (the
“Guarantors”) to Borrower relating to that certain loen from Bank to Borrower in the principal
amount of $28,212,594.00, which has been facilitated and made possible by Lender and the
Guarantors as more particularly set forth in the Fee Agreement and the other Fee Documents (as
defined in the Fee Agreement) and in the Bank Loan Agreemeni and the other Loan Documents
(as defined in the Bank Loan Agreement). For all purposes of this Note and the other Fee
Documents, such additional amount shall be included in eand shall be considered an integral
component and part of the Pee and the amount due under this Note.

3 Prepayment. This Note may be prepaid at any time without penalty.

4. Interest Rate. No interest shall apply to this Nole, except for a Default Interest
Rate in the event of a Default as described below.

5. Evidence and Security. This Note is fully issued and the proceeds are fully
advanced and disbursed as of the date hereof pursuant to, in accordance with and for the
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consideration set forth in the Fee Agreement, the receipt and adequacy of which consideration
and proceeds are hereby acknowledged by Borrower. Repayment of this Note is secured as
provided for in the Fee Agreement, in the Vandalia Mortgage (as defined in the Fee Agreement),
and in the Fee Documents (as defined in the Fee Agreement),

6. Remedies. If Borrower shall fail to pay any installment of principal as and when
the same is due and payable hereunder or on any other indebtedness of Borrower due and owing
to Lender, or if there shall have occurred and be continuing an Event of Default under the Fee
Agreement, then the entire unpaid principal balance of this Note shall, at the option of the holder
hereof, without notice, immediately become due and paynble for all purposes, and the holder
may exercise the rights and remedies provided for in the Fee Documents and wnder applicable
law,

7. Default Interest. Should any payment ofiinterest or principal remain outstanding
at any time after its due date, then the entire principal balance with accrued interest shall, at the
election of the Lender, become immediately due and payable, Such outstanding amounts shall
bear a default rate of interest equal to the prite lending rate, as published by The Wall Street

Journal, plus 2.00 percentage points (the “Default InterestRaie”) o

8. Applicable Law. This Note shall be governed by the laws of the State of West
Virginia,

9. Waiver. Each party to this Note, whether as principal, endorser, guarantor, surely
or otherwise, jointly and severally, waives presentment, demand, protest and notice of dishonor
and agrees that an extension or extensions of time of payment of this Note or any instaliment
hereof may be made before, at or after maturity by agreement with any one or more of the parties
hereto without notice to and without releasing the liability of any other party.

IN WITNESS WHEREOF, the undersigned has caused this Note to be executed as of
the date first set forth above.

1B DEVELOPMENT LLC
By Infinity Pertners LLC, as Manager

By:

Brian Hilbrant
Its: Member
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EXHIBIT 4.1

Form of Guaranty Agreement
GUARANTY
{Specific Debt - Limiled)

DATE AND PARTIES. The date of this Guaranty is October 30, 2006, The pariies and their addresses are:

LENDER:
UNITED BANK, INC,
500 Virginie Sireet - Easl
GCharleston, Wast Virginia 25301
Telephone: {304) 348-8400

BORROWER: -
1B DEVELCPMENT, LLC :
a North Carolina Limited Liabllity Company !
13850 Ballantyne Corporate Place
Suite 150
Charlalig, North Carolina 28277

GUARANTOR:

1. DEFINITIONS, As used in this Guaranty, Ihe terms heve the foliowing meanings: -
- A. Pronouns, The pronouns "I", me” and “my" refer to all persons or entities signing this Guaranty, Individually
and together. "You" and “your" refer ‘o the Lender.
B. Note. "Note™ refers 1o the document thal evidences the Borrower's indebledness, and any extensions,
renawais, modiications end subslilutions of the Nole,
€. Proporly. "Property” means any property, real, personal or intangible, thal eecures performance of the
obligations of the Note, Debl, or this Guaranty, '

2. SPECIFIC DEBT GUARANTY, For good and valuable consideration, the recelpl end sufficiency of which Is
hereby acknowledged, and fo induce you, at your oplion, to make loans or engage [n any olher ransaclions with
the Borrower from time to (ime, | absolulely and unconditionally agres lo all lerms of and guaranty to you the
payment and performance of lhe following described Dubi(s) of the Borrower including without limitation, all
pringlpal, accruad interes!, attorneys’ fees and collection costs, when allowed by law, lhal may becoms due from
the Borrowoer to you In collecling and enforcing the Debl and all olher agreements with respect 1o he Bormower.

.A promissory nole or olher agreement, No. 3026837-8001, daled Oclober 30, 2006, from 1B Development, LLC
{Borrower) lo you, In the amounl of $28,212,594.00, which has a malurlty date of May 1, 2003 ’

My liabliity will nol exceed the sum of 8.340 percent of the original principal amount of the Debt, plus accrued
Interest, atiorneys' fees and collection costs, when allowed by law, and all other costs, fees and expenses agreed
to be pald under ell agreements. evidencing the Debl and securing the payment of the Debt. You may, withoul
niotice, apply this Guaranty to such Debt of the Bomower as you may select from time 1o time.

3. EXTENSIONS. | conssnt to )l renewals, extensions, modificalions and substilulions of the Debt which may be
made by you upon such terms and condilions as you may see it from time to time without further notice to me and
without limitation as to lhe number of renewals, extensions, modifications or subetilutions.

4. UNCONDITIONAL LIABILITY. | am unconditionally linble under 1his Guaranty, regardiass of whether or not you
pursue any of your remedies against the Berrower, sgainst any olher maker, surety, guarantor or endorser of the
Debi or agalnst eny Properly. You may sue me alone, or anyane else who is obligaled on thls Guaranfy, or any
number of us together, 1o collecl the Debl. My liability is not condilioned on the signing of this Guaranly by any
other person and further 1s not subject to-any condition not expressly set forth in this Guaranty or any Instrument
executed In connection with the Debt. My obligation to pay according to the terms of this Guarenty shell nol be
affected by the Wlegality, invalidity or unenforceabliity of any noles or agreements evidencing the Dobt, the violation
of any applicable usury laws, forgery, or any other clrcumstances which make the indebledness unenforceable
against the Borrower. | will remain obligated to pay on this Guaranty even Il any other person who is obligated 1o
pay the Debt, including the Borrower, has such obligation discherged in bankruptey, Toreclosure, or olherwise
discharged by law.

5. BANKRUPTCY. If a bankruptcy pelition should at any lime be filed by or against the Borrower, the maturity of
the Dabt, so far as my liabliity s concerned, ahall be accelerated and the Debl shall be immedialely payabla by me.
| acknowladge and agree that thls Guaranty, and the Debt secured hereby, wil remaln In full force and effect af all
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imas, notwithstanding any action or underiakings by, or against, you or against any Property, in conneclion with
any obligation In any proceeding In the United States Bankruptcy Courls, Such action or undertaklng includes,
without limitalion, valuation of Property, elaction of remedies or imposiion of secured or unsecured claim stalus
upon claims by you, pursuant o the Unlted States Bankruplcy Code, as amended, In ihe event thal any paymant
of principal or interest recelved and paid by any other guarantor, borrower, surety, endorser or co-maker is
desmed, by final order of a court of compselen! Jurisdiclion, to have been s voidable prefarence under the
bankrupicy or insolvency laws of the Unlted States or otherwise, lhen my obligation will remain as an obligation 1o
you and will nol be considered as having been extinguished.

6. REVOCATION. 1agree that this Is an absolute and unconditlonal Guaranty. Thls Guaranty cannot bae revoked
and will remain in effect until the Debi is pald In full,

7. PROPERTY, | agree that any Property may be assigned, exchanged, released In whole or In pan or substtuted
without notice 1o me and wilhoul defeating, discharging or diminishing my llablltty. My cbligation is absolule and
your fafiure to perfecl any security Interest or any act or omisslon by you which Impalrs the Property will nol relieve
me or my liabllity under thls Guaranty. You are under no duty to preserve or protect any Preperty untll you are In
aclual or conslruclive possession. For purposas of this paragraph, you will enly be In “aciual® possesslon when
you have physical, iImmediate and exclueive conlrol over the Property and have acceptad such control in wiriting.
Further, you will only be deemed 1o be in "construclive” possasalou when you have bolh the power and Intent lo
exercise controi over the Property.
8. DEFALILT, 1 will be In defaull If any of the following occur:

A. Payments, 1fail to make a payment In full when due.

B. Insolvency or Bankruptcy. The dissolulion or insolvency of, appoiniment of & receiver by or on behalf of,

application of any debtor rellaf law, tha assignment for the bensfit of credilors by or on behalf of, the voluntary or

involuntary tarmination of existence by, or the commencemant of any proceeding under any present or TulGre™. -

federal or state insolvency, benkruplcy, reorganization, composition or deblor relief law by or agalnst me or
Bomower.
C. Death or Incompetency. | die or am declared legally incompetent.
D. Fallure to Perform. 1 {all to parform any condition or to kesp any promise or covenan! of this Guaranty.
E. Other Documents. A default occurs under the lerms of any other document refating to the Debt.
F. Other Agreemenls. 1 am In default on any other. debl or agreement | have with you.
G. Misrepresentation. | make any verbal or writlen stalement or provide any financial mlormallun that is
unirue, inaccurate, or conceals a materal fact al the tme It is made or provided,
H. Judgment. | fall to sallsfy or appeal any judgmenl againsl me.
|. Forfelture. The Proparty is used In a manner or for a purpese that threalens confiscation by a legal autherity.
J. Name Change. Ichange my name or assume an addilionsl name witheut nolifying you before making such
a change.
K. Property Transfer. | transfer all or a subsianllal part of my money or propery.
L. Property Value, You determing in good falth that the value of the Property hes declined or Is impaired. .
M, Insecurlty, You determine In good {alth lhet & malerizl adverse chenge has occurred in my financlal
condilion from 1he conditions sef forth In my most recent financlal statement bafore the dalo of this Guaranty or
that the prospect for payment or performance of the Debi Is impaired for any reason.
9, WAIVERS AND CONSENT, To the extent nol prohibited by law, | walve protest, presentment for paymaent,
demand, nolice of acceleralion, notice of intant to accelerate and notice of dishonor.
A. Additional Walvers. [n addilion, lo he extenl permiiled by law, | consent lo certain aclions you may take,
and generally walve defenses thel may be evallable basad on lhese aclions or based on lhe status of a party lo
the Debt or this Guaranty.
(1) You may renew or extend paymsnts on the Debl, regardless of the number of such renewals or
exlenslons.
{2} You may release eny Borrower, endorser, guaranior, surety, accommodalion meker or eny olher co-
signer.
(3} You may release, substilule or impalr any Property.
{4} You, or any institution participating in the Debl, may invoke your 7ighl of sel-off.
{5) You may enter inlo any sales, repurchases or paricipations of the Dabt to any person in any emounts
and | walve nolice of such sales, repurchases or parliclpations.
(8) 1 agree lhat the Borrower |s authorized lo modify the terms of the Debt or any instrument securing,
guaraniying or relating 1o the Debt,
{7) You may undertake a valuation of any Property in connection with any proceedings under the United
Sleles Bankruplcy Code concerning the Borrower or me, regerdiess of any such valation, or actual
amounis received by you arising from the sale of such Property.
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(8) | agres to consent [o any waiver granied the Borrower, and agree that any delay or lack of diligence In
the enforcement of the Debt, or any faliure to file a claim or otherwise protecl any of the Debl, in no way
affects or impairs my liability.
(9} | agree o waive reliance on any anll-deficisncy statutes, through subrogation or olherwise, and such
- . slalules in no way affect or impalr my liabliity. In addition, until the obligations of tha Borrower to Lender
have been pald In full, | waive eny rght of subrogation, conbibuiion, reimbursement, indemnification,
exoneraflon, and any other right | may have to enforce any ramedy which you now have or in the future
. may heve agalnst the Borrower or another guaranlor or as 1o any Properly.
Any Guarantor who Is an "inslder,” as conlemplated by the United States Bankrupicy Code, 11 U.8.C. 104,
os amended, makes these walvers permanently. (An insider includes, among olhers, a direclor, officer,
partner, or other person In controf of the Borrower, a person or an enlity lhat is a co-pariner with the
Borrower, an enllty in which (he Borrower Is a general pariner, direclor, officer or olher person In conirol or
a close relalive of any of these other persons.) Any Guaranior who is nol an Insider makes these waivers
- unill all Debt s fully repald. .
B. No Walver By Lender. Your course of dealing, or your forbearance from, ar delay in, he exerclse of any of
your rights, remedies, privileges or righl 1o inslsl upon my strict perfermance of eny provisions contained in the
Debt instruments, shall not be construed as a walver by you, unlgss any such waiver Is in writing and is sighed
by you. :
C: Walver of Clalms. } walve all claims for loss or damage caused by your acls or omisslons where you acted
reasanably and in good falth.

10, REMEDIES, Afier the Borrower or 1 default, and after you glve any legally required nolice and oppotunity 1o
cure the default, you may at your option do any one or more of the following.
A. Acceleration. You may make all or any part of the amount owing by the terms of thls Guaranty iImmedlately=. - .
due.
B. Sources, You may use any and all remadies you have under siate or federal law or In any documenis
relating lo the Debl.
C. Insurance Benefits. You may make e claim for any and alf insurance banefits or refunds thal may be
availablg on default,
D, Payments Made on the Borrower's Behalf. Amounts advenced on lhe Borrower's behell will be
immediately due and may be added to the balance owlng under the Debt.
E. Termination. You mey terminale my right to oblaln advences and may refuse to make any furher
exiensions of credi.
F. Attachment. You may afiach or garnlsh my wages or earnings.
G. Sol-Off. You may use the right of sel-off. Thls means you may sel-off any amount due and payable under
the terms of this Guaranty agalnst any right | have o recelve money from you.
My right to recetve monay from you Includes any deposit or share account balancs | have wilh you; any money
owed ta me on an llem presented 1o you or in your possession for collectlon or exchange; and any repurchase
agreement or other non-depost obligation. "Any amount due and payable under ihe terms of this Guaranty®
means the lotal amount o which you era entilled to demand payment under the lerms of Ihis Guaranty at the
time you gel-off, ]
Subject to any other writlen contract, If my righl to recelve money from you is also owned by someons whe has
not agread lo pay lhe Debl, your right of sel-off will apply to my Intarest in the obligation and 1o any other
amounts | could withdraw on my sole request or endorsement,
Your right of sel-off does no! apply lo an accounl or other obligalion whare my rights arlse only In a
representalive cepaclty. It elso does not apply to any Individual Refiremeni Account or other tax-defarred {
retirement account. :
You will not be liable for the dishonor of any check whan the dishonor occurs because you sel-off against any of
my accounts, | agres 1o hold you henmless from any such claims ansing as a resufl of your exerclse of your
right of set-off,
H, Waiver. Excepl as otherwise required by law, by choosing any one or more of these remadles you do not
give up your righl to use eny olher remedy, You do nol waive a default if you choose nol 1o use a remedy. By
elpcting not to use any remedy, you do not walve your right to laler consider lhe evenl a defaulf and 1o use any 3
remedies If the defaull continues or occurs again. ’
11. COLLEGTION EXPENSES AND ATTORNEYS' FEES. On or afier Defaull, 10 the exient permitied by law, |
agree 10 pay all expenses of colleclion, enforcement or prolection of your rights and remedies under this Guaranty
or any other documeni relating 1o the Debt. To lhe extent permitied by law, expenses Include, but are not limlled
to, ressonable attorneys’ fees, courl costs and other lagal expenses. All faes and expenses will be secured by the
Property | have granted o you, If any. in addltion, to the extent pormitted by the United States Bankiuptey Code, |

120933 28




agree 1o pay the jeasonable aliomeys' fees Incured by you lo protect your rights and Interests in connecllon with

any bankruplcy praceedings initiated by or egainst me.

12. WARRANTIES AND REPRESENTATIONS. | have e right and suthority to enter inlo ihis Guaranty. The

axecution and delivery of this Guaranty will not violats any agreement governing me or o which | am a parly,

In addlion, | represent and warrant that Ihis Guaranty was entered into al the requesl of the Borrower, and thal |

am satisfied regarding the Borrower’s financial condilion and exisling indebtedness, authority lo borrow and the use
. and intendad vee of all Dabt proceeds. | further represenl and warrant that | have nol retied on any represeniations

or omissions from you or any Information provided by you respecting the Bomower, the Borrower's financial

condition and existing indebledness, the Bomower's autharity to borfow or-the Borrower's use and intended use of

all Debl proceeds.,

13. RELIANCE. 1 acknowiedge Ihat you are relying on thls Gueranty In exiending credil to the Borrower, and |
have signed this Guaranty to induce you lo extend such credit. 1 represent and warrant to you thal | have a diracl
and substantial economic Interest in the Borrower and expect to derlve substantial benafils from any loans and
financial accommodations resulting in lhe crealion of indebledness guarantied hereby.

14. APPLICABLE LAW. This Guaranty is governed by the laws of West Virginla, the Unlted Stales of Amerlca,
and 10 the extent required, by the laws of the junisdiclion where the‘Property Is located, except to the extent such
state Iaws are preempted by federal law. !
15. AMENDMENT, INTEGRATION AND SEVERABILITY. This Guaranty may nol be amended of modified by oral
agresmant. No amendmenl or modification of this Guaranty ls effective unlass made in wiiling end execuled by
you and me. This Guaranty is Ine complele and final expression of the agreement. If any provision of this
Guaranty Is unenforceable, then the unenforceable provision will be severed and the remaining provislons will slill
be enforceable. -

16. ASSIGNMENT. If you assign any of the Debls, you may assign all or any parl of this Guaranty without notice 16~

me or my consent, and this Guaranty will inure to the benefit of your assignes 10 the exlent of such assignment.
You will conlinus to have the unimpalred right 1o enforce ihis Guaranfy as tp any of the Debts thal are not assigned.
This Guaranty shall inure to the benefit of and bo enforceable by you and your successofs and asslgns and any
other persen to whom you may grant an Interest in the Debls and shall be binding upon and enforceable agalnst
me and my personal representativas, successors, hoirs and assigns. :

17. INTERPRETATION. Whenever used, the singular Includes the plural and the plural includes the singular. The
seclion headings are for convenience only and are not lo be used Lo Interpret or define lhe terms of ihis Gueranty.

18. NOTICE, FINANCIAL REPORTS AND ADDITIONAL DOCUMENTS. Unless olherwise required by law, any
notice will be glven by dellvering It or malling It by first class mall to the approprlate pary’s address listed In the
DATE AND PARTIES seclion, or to any olher address designaled In writing. Nolice to one Guaranior will be
deemed to be notice to all Guaranlors. 1 will inform you in wriing of any change In my nams, address or other
applicalion fnformation, | will provide you any financlal slatement or Information you requast. All finencial
slatements and informallon | give you will be corect and complela. | agree Yo sign, deliver, and file any addlfional
documents or cerlifications that you may consider necessary lo perfect, continue, and preserve my obligalions
under this Guaranty and 1o confirm your lien status on any Property. Time is of Ihe essence.

19. CREDIT INFORMATION. | agree thai from Ume lo time you may obtain credit Information about me from
others, Including other lenders and credii reporting agencies, and repor to others (such 8s a credit reporting
agency) your credil experence with me. 1 agree that you will not be liable for eny clalm arising from the use of
informaticn provided to you by others or for providing such Informatien to others.

20, SIGNATURES. By slgning under seal, | agree lo the terms conisined In this Guarsnty. | also acknowledge
receipl of a copy of Ihis Guaranty end acknowledged that | have read the Note and all related Loan Documants,

21, CONTRIBUTION AMDNG MEMBER GUARANTORS. As among the Guarantors who are Members of
Vandalia Capilal Jl, LLC, or who have any interest In an enlity thal is a Member of Vandalla Capftal, i1, LLC or who
have any Interest In an entlty that Is a Member of Vandalia Capital lI, LLC {the *Member Guaraniors™), and withoul
affecting the righl of the Beneficiary te proceed severally agalnst each of the Member Guaraniors as set forlh
harein, {t is agreed by and among the Member Guarentors that:

(a} Each Member Guarantor shall promplly contribute his 100% proportion of any and all Debt due
hereunder to Beneficlary and shall deal with all other Membar Guaranlors In good faith, In order to
ensure thal all liabllity for Debl hereunder shall be shared equally afmong the Member Guarantors.

(b} This Section of the Guaranty provides to Member Guaraniors the benefits and obligations of
contrectual conirbution and restilution as to all future payments made by Member Guarantors, of
any of them, to Beneficiary by reason of this Guaranty, and each Member Guaranior shall have a
cause of aclion agalnst every clher Member Guarantor to enforce his or its righls hereunder.
Member Guarantors hereby walve any right lo asserl in eny manner against the other Member
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Guarantors any claim, defense, counterclaim and off-sal of any kind or nalure, whether legal or
equitable, that the Member Guaranlors, or any of them, may now or al any lime hereafter have

againsl one or more of ihe other Member Guaraniors.

() Each of the Member Guaranlors agrees {o pay, forthwith and on demand made afier the Debl has
been complelaly and finally salisfied, all amounts rightfully owing pursuant o the lerms hareof {o

lhe demanding Member Guarantors.

GUARANTOR:
(Seal)

Individually

LENDER;
Unlted Bank, Inc.

Y
Julie R Gurtis, Senior Vice Presldent
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

VANDALIA CAPITAL II, LLC,
UNITED BANK, INC., RALPH
BALLARD, TII, STEPHEN B, FARMER,
DAVID P. FERRETTI, SHAWN P.
GEORGE, MARK A. GRIMMETT,
ROBERT HUGGINS, ANDREW B,
JORDAN, R. SCOTT LONG, ANDREW
A. PAYNE, III, ROOKE ASSET
PARTNERS, LP, ANDREW K. ROOKE
and TIMOTHY K. WILCOX,

Plaintiffs,
v
DAVID P, PRAY, Individually and as
Trustee of the DAVID P, PRAY
REVOCABLE TRUST, DAVID P. PRAY

REVOCABLE TRUST, and JOHN/JANE
DOE,

Defendants,

V.

THE WOODS DEYELOPMENT
COMPANY, LLC,

Third-Party Defendants.

Civil Action No. 13-C-570

The Honorabie Louis H. Bloom

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing David P. Pray and the

David P. Pray Revocable Trust’s Answer, Counterclaims and Third-Party Complaint was

served, as indicated, on this 30™ day of June, 2014, on the following counsel of record in this

casc.




By Hand Delivery

Scott 5. Segal, Esq.

The Segal Law Firm, L.C.
810 Kanawha Boulevard, East
Charleston, WV 25301

By Email

Mark R. Staun, Esq.
Hartley & O’Brien, PLLC
2001 Main Street, Suite 600

Wheeling, WV 26003
=<

Counsel for Plaintiffs
Thanos Basdckié\MSB’ #9832)




