IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA
(BUSINESS COURT DIVISION)

VANDALIA CAPITAL TI, LLC, UNITED
BANK, INC., RALPH BALLARD, III,
STEPHEN B. FARMER, DAVID P.
FERRETTIL, SHAWN P. GEORGE, MARK A. |.
GRIMMETT, ROBERT HUGGINS,
ANDREW B. JORDAN, R. SCOTT LONG,
ANDREW A. PAYNE, III, ROOKE ASSET
PARTNERS, LP, ANDREW K. ROOKE and
TIMOTHY K. WILCOX,

Plaintiffs,

v,
Case No.
DAVID P. PRAY, Individually and as Trustee of Kanawha COUH[’)’ Civil Action No. 13-C-570
the DAVID P. PRAY REVOCABLE TRUST, (The Honorable Louis H. Bloom)

DAVID P, PRAY REVOCABLE TRUST, and
JOHN/JANE DOE,

Defendants.

V.

THE WOODS DEVELOPMENT
COMPANY, LLC,

Third-Party Defendant.

VANDALIA CAPITALII LLC’S, UNITED BANK INC.’S, THE NON-BREACHING
VANDALIA AFFILIATES’, AND THE WOODS DEVELOPMENT COMPANY LLC’S
MOTION TO REFER CIVIL ACTION TO THE BUSINESS COURT DIVISION

EXHIBIT A

Amended Complaint (March 21, 2014)
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA
VANDALIA CAPITAL II, LLC; aan e oy £ 21
UNITED BANK, INC.; RALPH BALLARD, III; o
STEPHEN B. FARMER; DAVID P. FERRETTI; o
SHAWN P. GEORGE; MARK A. GRIMMETT;
ROBERT HUGGINS; ANDREW B. JORDON;
R. SCOTT LONG; ANDREW A. PAYNE, I1I;
ROOKE ASSET PARTNERS, LP; ANDREW K. ROOKE;
and TIMOTHY K. WILCOX,

Plaintiffs,

V. Civil Action No. 13-C-570
(Judge Bloom)
DAVID P. PRAY, Individually and o
as Trustee of the DAVID P. PRAY
REVOCABLE TRUST; DAVID P.
PRAY REVOCABLE TRUST; and
JOHN/JANE DOE,

Defendants.

AMENDED COMPLAINT

NOW CdME Plaintiffs, Vandalia Capital, II, LLC, United Bank, Inc., Ralph Béllard, 111,
Stephen B. Farmer, David P. Ferretti, Shawn P. George, Mark A. Grimmett, Robert Huggins,
Andrew B. Jordon, R. Scott Long, Andrew A. Pay;m, IIT, Rooke Asset Partners, LP, Andrew K.
Rooke, and Timothy K. Wilcox, by counsel, Scott S. Segal and The Segal Law Firm, LC, and Mark
R. Staun and Hartley & O’Bﬁen, PLLC, and for their Complaiﬁt against Defendants, David P. Pray,
individually anci as trustee of the David P. Pray Revocable Trust; the David P. Pray Revocable Trust

and JYohn/Jane Doe, and state as follows:




PARTIES AND JURISDICTION

1. Plaintiff, Vandalia Capital II, LLC (“Vandalia™), is a West Virginia limited Liability
company organized under the laws of the State of West Virginia on or about October 26, 2006
(Secretary of State documents attached hereto as Exhibit 1). |

2. Plaintiff United Bank, Inc. (“United Bank”) is a banking instituﬁon formed under the
laws of the State of West Virginia.

3. Plaintiff Ralph Ballard, I1I is a citizen and resident of Charleston, Kanawha County,
West Virgix_u'a.

4 Plaintiff Stephen B. Farmer is a citizen and resident of Charleston, Kanawha County,

West Virginia.

5. Plaintiff David P. Ferretti is a citizen and resident of Charleston, Kanawha County,
West Virginia.

6. Plaintiff Shawn P. George is a citizen and resident of Charleston, Kanawha County,
West Virginia.

7. Plaintiff Mark A. Grimmett is a citizen and resident of Charleston, Kanawha County,
West Vi:ghﬁa.

8. Plaintiff Robert Huggins is a citizen and resident of Morgantown, Monongalia
County, West Virginia. |

9. Plaintiff Andrew B. Jordonisa ci.tizen aﬁd resident of Charleston, Kanawha County,
West Virginia.

10. Plaintiff R. Scott Long is a citizen and resident Qf Charleston, Kanawha County, West




PLAINTIFFS: VANDALIA CAPITAL I, LLC; and UNITED | CASE NUMBER:
BANK, INC. 13-C-570

DEFENDANTS: DAVID P, PRAY, Individually and as Trustee of
' the DAVID P. PRAY REVOCABLE TRUST;
DAVID P. PRAY REVOCABLE TRUST; and

JOHN/JANE DOE
1. TYPE OF CASE:
A General Civil o Adoption
a Mass Litigation 0 Administrative Agency Appeal
) Asbestos w Civil Appeal from Magistrate Court
o Carpal Tunnel Syndrome O Miscellaneous Civil Petition
0 Diet Drugs o Mental Hygiene
o Environmental o Guardianship
0 Industrial Hearing Loss o Medical Malpractice
o Silicone implants
o Other:

O Habeas Corpus/Other Extraordinary Writ

O Other:

.  JURYDEMAND ®YES 0ONO
CASE WILL BE READY FOR TRIAL BY (MONTH/YEAR):  04/2015

Iv. DO YOU OR ANY OF YOUR CLIENTS OR WITNESSES IN THIS CASE REQUIRE

SPECIAL ACCOMMODATIONS DUE TO A DISABILITY ORAGE? O YES NO
IF YES, PLEASE SPECIFY:

O  Wheslchair accessible hearing room and other facilities

O Interpreter or other auxiliary aid for the hearing impaired
O Reader or other auxiliary aid for the visually impaired
a Spokesperson or other auxifiary aid for the speech impaired
O oOther - : R
Attorney Name: Scott 8. Segal (WV Bar#4717)  Representing:
Firm: THE SEGAL LAW FIRM, L.C. & Plaintiff o Defendant
Address; 810 Kanawha Boulevard, East 0 Cross-Complainant 0 Cross- Defendant
Charleston, WV 25301
- Telephone: (304) 344-9100
Facsimile: (304) 344-9105
E-mail: scott.segal@segal-law.com

-~
#7
Date: March 21, 2014 Signature: ///.«;/




Virginia.

11. Plaintiff Andrew A. Payne, I1I, is a citizen and resident of Charleston, Kanawha
County, West Virginia.

12. Rooke Asset Partners, LP is and at all times relevant was a limited partnership
organized under the laws of the State of Georgia, with its principle place of business located at Fort
Washington, Pennsylvania.

13. Plaintiff Andrew K. Rooke is a citizen and resident of the State of Peansylvania.

14. Plaintiff Timothy K. Wilcox is a citizen and resident of Charleston, Kanawha County,
West Virginia. -

15. Plainﬁffs Ralph Ballard, 11, Stephen B. Farmer, David P. Ferretti, Shawn P. George,
Mark A.. Grimmett, Robert Huggins, Andrew B. Jordon, R. Scott Long, Andrew A. Payne, III, Rooke
Asset Partners, LP, and Timothy K. Wilcox were at all times and presently members of Vandalia, and
are collectively referred to herein as the “Vandalia Members.”

16. Plaintiffs Ralph Ballard, ITI, Stephen B. Farmer, David P. Ferretti, Shawn P. George,
Mark A. Grim;nett, Robert Huggins, Andrew B. Jordon, R. Scott Long, Andrew A. Payne, I,
Andrew K. Rooke, and Timothy K. Wilcox afc collectively referred to herein as the “Vandalia Co-
Guarantors.”

7. Defendant David P. Pray (“David Pray”) is a citizen and resident of Charleston,
Kanawha County, West Virginia, and the Trustee of the David P. Pray Revocable Trust.

18. The David P. Pray Revocable Trus_t (the “Pray Trust” and together with David Pray, |
the “Pray Defendants”) is a trust formed by Defendant David Pray. The Pray Trust is a member of

Vandalia.




19. Plaintiffs allege, .upon information and belief, that at all times relevant David Pray and
the Pray trust wére and are the alter egos of each other. David Pray has, at all times relevant, used and
continues to use the Pray Trust and its assets for his own purposes such that any separateness has
ceased to exist between them. The exercise of complete dominance and control by David Pray over
the Pray Trust has rendered the latter entity a mere shell, conduit, and instrument of David Pray, such
that no legal distinction should be deemed to exist between them. |

20. John/Jane Doe are individuals whose identity is not yet known to the Plaintiffs, whom
Plaintiffs belicve were and are involved in activities directed to divest David Pray of assets.

21 Jurisdiction of this matter is vested with the Circuit Court of Kanawha County, West
Virginia, as all parties to this action are domiciled in Kanawha County, West Virginia, and all
relevant and material acts and/or failures to act on behalf of the Defendarits occurred in Kanawha
County, West Virginia.

OPERATIVE FACTS

22. Plaintiffs incorporate all allegations above the same as if fully restated and re-alleged
and Plaintiffs further complain and say as follows:

23, In connection with the formation of Vandalia, on or about October 26, 200_6, the
members of Vandalia entered into an operating agreement on or about October 27, 2006 (the
.”‘-‘Ollnlerating Agreemeﬁt”). (A copy df thé Operating Agreémeﬁt attached aé Exiu'bit 2.)

24, IB Development, LLC (“IB Development”) is a real estate developer that wanted to
purchase certain tracts of real property (the “Property”) in furtherance of a housing de.velopment
project to be located in Weddington, North Carolina (the *“Project”).

25. On or about October 30, 2006 IB Development and United Bank entered into a Loan




Agreement (together with all amendments and-addenda thereto, the “Loan Agreement”) pursuant to
which United Bank agreed to, inter alia; loan the principal amount of $28,212,594.00 to IB
Development (the “Loan”), the proceeds of which Loan were to be used by 1B Development to, inter
alia, (a) purchase the Property, and (b) create a principal reserve in the amount of $2,953,833.00 (the
“Loan Reserve™) to be used to pay interest accruing on the Note until such funds were depleted. (A
copy of the Loan Agreement attached hereto as Exhibit 3).

26.  Onor about October 30, 2006, IB Development executed and delivered the Promissory
Note and Security Agreement payable to United Bank in the principal amount of $28,212,594.00
(together will all amendments and allonges thereto, the “Note™) as evidence of the Loan, A copy of
the Note is attached hereto as Exhibit 4. 1B Deve'lopment is required by the terms of the Note to
make payments of all interest accruing on the principal Balance of the Note until the Note matures.

27.  Onorabout October 30, 2006, the Vandalia Co-Guarantors together with David Pray
(collectively, the “Guarantors” or individually, a “Guarantor™) executed and delivered Guaranties in
favor of United Bank, which provided, inter alia, tlla;t each Guarantor’s liability would not exceed
8.34% of the original principal amount of the Loan, plus accrued interest, attorney’s fees and
collection costé, and all other costs, fees and expenses agreed to be paid under all agreements
evidencing the Loan and securing payment of the Loan. (A copy of David Pray’s Guaianty (the “Pray
Guaranty;’) is ;elttached hereto ﬁs Exhibit.S.) .. | | |

28. Pursuant to the Loan Agreement and the Note, the Guarantors were also required to
obtain letters of credit for the benefit of United Bank in the total amount of $13,065,974.00 from a
bank satisfactory to United Bank and its counsel to meet United Bank’s collateral requirements.

29.  Inaccordance with the Loan Agreement and Note, twelve (12) letters of credit, each in




the axhount of $1,088,831.17 and together totaling $13,065,974.00 (collectively, the “Letters of
Credit”), were issued by Centra Bank in Morgantown, West Virginia, for the benefit of United Bank
upon the application of the Guarantors, including David Pray. The Guarantors, including the Pray
Defendants, agreed among themselves, and with 1B Development, that they would each post the
Letteré of Credit for the benefit of United Bank.

30.  The entire outstanding balance of the Loan, including all principal and accrued but
unpaid interest, was due and payable in full by IB Development on May 1, 2008. Due to adverse
market conditions and other development issues, IB Development was unable to comply with the
repayment provisions and United Bank and IB Development have entered into several allonges to the
| Note extending the time in which full payment of the Note would be due.

31.  On July 14, 2008, Vandalia entered into a Consulting Agreement with Prayworks,
LLC. (A copy of the Consulting Agreemient attached herefo as Exhibit 6.) |

32. On information and belief, Prayworks, LLC, a limited liability company formed, -
owned, controlled and managed by David Pray and which acts as his alter ego to provide consulting
and management services with regard to real estate developments. Prayworks solicited 1B
Development and/or Vandalia to provide services to the Project as more fully set forth below.

33.  Prayworks, LLC agreeﬁ to provide a number of services for Vandalia as specified in
| the Consﬁlting Agreement, regarding .the Proj"ec-t-,r includihg .But hot linﬁted to:

2. Services. The scope of the consulting and project management
services to be provided by PrayWorks under this, Agreement
(collectively the “Services™) shall include: (i) the following work and
services; and (ii) such additional work and services as may be later

agreed in writing between PrayWorks and Vandalia:

a. PrayWorks shall assist in the preparation, reconstruction, monitoring




and/or management of a developer’s pro forma for the Project. When
completed, the pro forma budget shall be presented to Vandalia’s
representatives appointed hereunder for final review and acceptance in
writing;

b. PrayWorks shall occasionally monitor and inspect work at the
Project, and maintain a reasonable understanding of the Project’s
design criteria;

.¢. PrayWorks shall consult with IB [Development] and Vandalia in the

development and selection of a Project delivery system for the design
and construction of the Project, and in the development and execution
of an inspection/quality control programs in connection with the
Project;

d. PrayWorks shall assist IB [Development] and Vandalia in retaining
the services of such professionals as may be required for development
of the Project including, but not limited to, attomeys, surveyors,
geotechnical engineers, design/builders, contractors and various
vendors required for the Project; provided, however, IB
[Development] and Vandalia shall at all times be the contracting party
with such professionals;

¢. PrayWorks shall assist in facilitating communications between 1B
[Development] (in its role as marketers and promoters of the Project)
and Vandalia in an effort to avoid unreasonable delays with regard to
the marketing and sale of the Project;

f. PrayWorks shall periodically review and monitor the work of those

- providing services in connection with the development of the Project
(including, but not limited to the aforesaid professionals retained by 1B
[Development] and Vandalia) to reasonably assure that all such service
providers are satisfying their contractual obligations with respect to
others providing services in connection with the Project. PrayWorks
shall to the extent it determines necessary in the exercise of its
reasonable discretion regularly attend or otherwise participate in
meetings related to the development of the Project;

g. PrayWorks shall assist Vandalia and IB [Development] with the
procurement of insurance products for the Project;

h. PrayWorks shall perform certain bookkeeping and administrative
services for Vandalia with regard to the Project, which shall include




without limitation maintenance of books of account for Vandalia in
order to keep Vandalia advised of expenditures made with regard to
the Project. All such records shall be available to Vandalia or
Vandalia’s designated representatives upon reasonable notice during
normal business hours for examination, audit or inspection, all the sole
cost and expense of Vandalia. Upon any termination of this
Agreement, copies of all such books and records shall be provided to
Vandalia;

i. PrayWorks shall assist Vandalia and IB [Development] with
facilitation of communications with lenders for the Project;

j. PrayWorks shall, through and with the assistance of certified public
accountants and legal counsel engaged by Vandalia and IB
[Development], assist Vandalia and IB [Development] with
preparation and filing of all federal, state and local tax returns and with
tax planning for the Project;

k. PrayWorks shall and may, as it deems reasonably necessary,
communicate with one or more of the members of Vandalia as to the
status of the Project and other ongoing issues, and

1. PrayWorks shall consult with Vandalia and IB [Development] and in
connection with crisis and risk management assistance for the Project.

34,  The Loan Reserve was depleted by the fall of 2009,

35.  Inameeting of the members of Vandalia, which occurred on November 13, 2009 (the
“November 2009 Meeting”), the members discussed and resolved, without a dissenting vote, that the
. .members of Vandalia would pay the interest accruing on the Note fo avoid a payment default on the
Loan, and to keep the Project afloat until the economy and real estate markets recovered.

36.  During the November 2009 Meeting, David Pray agreed with this approach and the

resolution, and suggested that Vandalia’s accountants clarify the nature and character of the interest

payments to be paid to United Bank for tax purposes. (A copy of the minutes of this November 13,




2009 meeting is attached hereto as Exhibit 7.)

37.  The annual interest accruing on the Loan was approximately $1,200,000.00. Along
with property taxes, each member or their guarantors was required to fund annually over
31 ,300,000.00 to prevent a payment default on the Loan.

38.  Thereafter, each- member of Vandalia and/or Guarantor began making semi-annual
interest payments of $55,000 to avoid ﬁpayment default on the Loan.

39.  From Vandalia’s inception until April of 2011, David Pray, individually, or by and
through his solely owned and controlied alter ego, Prayworks, was actively involved with Vandalia
and the Project in North Carolina, working with 1B Developmen_t on various development issues
including the installation of the sewer to service the Project.

40.  Inthespring of 2011, David Pray advised Vandalia’s managing members, on separate
occasions, that he did not intend to make any more semi-annual $55,000 interest payments on the
Loan. |

41, David Préy stopped making his semi-annual interest payments in April of2011. As a
result of David Pray’s failure to make his payments, the other Vandalia members increased their
payments in order to keep.the Loan from being declared in a payment default, which would, in turn,
resulf in thle Guarantors’ respective letters of credit and individual guaranties being called by United
Bank.

42.  David Pray, through his then-counsel Kent George, offered to make a $330,000 cash
payment to Vandalia and/or one or more of its members in exchange for the Trust’s interest in
Vandalia and a release of the Trust and David Pray personally from and indemnification of any and all

obligations and liabilities to United Bank and to the members of Vandalia.
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43.  David Pray’s overture was discussed at a meeting of the members of Vandalia on June
15, 2011 (the “June 2011 Meeting”). David Pray .did not attend the June 2011 Meeting.

44. No individual member or group of members was willing to accept the Trust’s interest
in exchange for the payment by David Pray of $330,000, nor was any individual member or group of
members willing to release and/or to indemnify the Trust or David Pray from their individual or
| collective obligations and liabilities.

45. | fn 2011, United Bank acquired Centra Bank, the issuer of the letters of credit.

46.  United Bank notified the Guarantors that, because of its acquisition ,Of Centra Bank,
the Letters of Credit or other equivalent security needed to be obtained.

47.  After receiving such notification, David Pray telephoned Randy Williams at Centra
Bank requesting an extension of one year on his current Letter of Credit. Mr. Williams advised David
Pray that because of Centra Bank’s merger with United Bank, Centra would be unable to extend the
Lettfsr of Credit for an additional year.

48.  Up to this point, Cenfra Bank had extended the termination dates of the Lc;tters of
Credit it issued for the benefit of United Bank because of the extensions of the maturity date of the
Loan. The Letters of Credit were, at this point, set to expire on December 15, 2011.

49. United Bank, Inc. permitted some members of Vandalia Capital, II, LLC, to open lines
| of credlt .ba;cke.d in their IIJersronalraslsété irjlllieu ot: ré_lnlaceméﬁt Letters 6f Crédit totaling an amount.
equal to the Letters of Credit and had discussions with David Pray’s counsel about his posting of a
‘new Letter of Credit or equivalent security prior to the expiration of David Pray’s Centra Bank Letter
of Credit, which was set to expire December 15, 2011.

50,  Onorabout December 13,2011, counsel for United Bank met with David Pray’s then
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counsel, Kent George and David Higgins of Robinson & McElwee, PLLC for thaf purpose.

51.  Prior to the December 13, 2011, meeting, David Pray’s counsel had provided United
Bank with what was represented to be Mr. Pray’s current financial statement.

52. United Bank was prepafed at the meeting and so advised David Pray’s counsel that
United Bank would be receptive to the idea of David Pray opening a line of credit for the benefit of
. United Bank secured by David Pray’s personal assets in lieu of a replacement Letter of Credit. United
Bank also made it clear to David Pray’s counsel in prior conversations that Uﬁted Bank would call
David Pray’s Letter of Credit before it expir;ed, 1if David Pray did not agree to supply United Bank
with a new Letter of Credit in the same amount, or equivalent security.

53.  Upon review of David Pray’s financial statement, United Bank had a number of
questions concerning his stated assets that required further explanation,_ which request went
unanswered. As such, Unifed Bank detennined and advised David Pray’s counsel before the
expiration pf David Pray’s Letter of Credit, that United Bank could not open a line of credit in an
amount to replace David Pray’s soon-to-expire letter of credit because David Pray’s financial
statement lacked sufficient assets to collateralize and back such a line of credit.

54.  Prior to the expiration of his current letter of credit, Defendant David Pray’s counsel
stated that David Pray was attempting to obtain a replacement Letter of Credit with another bank in
favor of United Bank; but that he rnﬁy be unable to do so prior to the expiratibn of the current Letter
of Credit on December 15, 2011. |

55.  Centra Bank agreed orally to extend David Pray’s current Letter of Credit until
December 23, 2011, to allow David Pray to replace his existing Letter of Credit, without defaulting

under his Guaranty. United Bank had previously instructed Centra Bank to draw on David Pray’s
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Letter of Credit immediately prior to its expiration, if David Pray had not secured and posted a
suitable replacement Letter of Credit, or equivalent. United Bank withdrew that instruction to Centra
Bank based upon the representation that David Pray intended to secme an equivalent Letter of Credit
or security. |

56.  Defendant David Pray’s lawyer acknowledged the extension to keep the current letter
of credit in place until December 23, 2011.

57.  Ultimately, due to the Christmas holiday, Centra Bank agreed to extend the Letters of
Credit until December 28, 2011.

58.  On December 16, 2011, without the knowledge or prior agreement of United Bank,
David_Pray called Randy Williams at Centra Bank a.ﬁd told him that David Pray’s Letter of Credit had
expired, confinmed it could not be called by United Bank. David Pray made it clear then that he had
no intention of replacing his Letter of Credit. |

59. A teview of David Pray’s purported most recent financial statement as of December
2011, as presented to United Bank and reviewed at the meeting of December 13, 2011 revealed a
depletion of assets and/or transfer of assets such that any default by him under the Guaranty or Loan '
and judgment thereon, would jeopardize United Bank, Iﬂc.’s position as David Pray had substantially
diminished assets to satisfy his portion of the debt.

7607. N Wiﬁle every othér V.a.ndf‘a,l‘ié member has continuéd to present to have aletter of credit
or equivalent collateral and security in place in favor of United Bank in an amount at least equal to the
original $1;088,000 and to post each an additional $137,000 letter of credit for the benefit of United
Bank under declaration of default by United Bank, Exhibit 8 (United Bank Lettgr to IB Development

and all Vandalia Members dated November 6, 2013), David P. Pray, Individually, has had no Letter of
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Credit in place since the éxpiration of his Centra Bank Letter of Credit in December, 2011, and he has
failed and refused to provide a similar Letter of Credit or equivalent security for United Bank as of the
filing of this Complaint, bringing the amc_)ml:lt of his deficit letter of credit to $1,225,000.

61.  Byletter dated December 3, 2013, United Bank gave notice to David Pray that he was

in default under the terms of the Pray Guarantee. (A copy of this letter is attached as Exhibit9.)

CLAIMS FOR RELIEE

Count I (Declafatnry Judgment Request by Vandalia and
Vandalia Members Against the Pray Defendants)

62.  Plaintiffs incorporate all allegations above the same as if fully restated and re-alleged

and Plaintiffs further complain and say as follows:
63. Vandalia and the Vandalia Members request that this Court detenmine the rights, status
and legal relations arising out of the Vandalia Operating Agreement, pursuant to the West Virginia

Uniform and Declaratory Judgment Act, W. Va. Code §§ 55-13-1, et seq.

64.  Article X of the Operating Agreement, titled “Dissociation of Members”, provides in

relevant part;

9.1 Events of Dissociation. No Member has the power at any time fo
disassociate from the company by voluntary withdraw, A Member is
only disassociated from the company upon the occurrence of any of the
following events:

(c) Upon application by the company or another member, the
member’s expulsion by judicial determination because the member:
(1) engaged in wrongful conduct that adversely and materiaily affected
the company’s business; (2) willfully or persistently committed a
material breach of this agreement or of'a duty owed to the company or
the other members under Section 7.1 of this agreement or engaged in
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65.
Bank, as agreed to, voted on, and ratified by the members of Vandalia on November 13, 2009, now
totaling $330,000.00, and their failure to keep in place the required letter of credit, or equivalent
facility, are material breaches of the duties owed to Vandalia and the Vandalia Members.

66.

conduct relating to the company’s business which makes it not
reasonably practical to carry on the business with the member.

9.2 Wrongful Dissociation. A member’s dissociation from the
company shall be wrongful if: (a) it is in breach of an express
provision of this agreement . . .

9,3 Conscquences of Wrongful Dissociation. A member who
wrongfully dissociates from the company is liable to the company and
to other members for damages caused by the dissociation. The liability
is in addition to any other obligation of the wrongfully dissociated
member to the company or to the other members. If the company does
not dissolve and wind up its business as a result of the member’s
wrongful dissociation as defined under Section 9.2 of this agreement,
damages sustained by the company for the wrongful dissociation must
be offset against distributions otherwise due for the wrongfully
dissociating member after the dissociation,

The Pray Defendants’ failure to make semi-annual $55,000 interest payments to United

Vandalia and the Vandalia Members therefore, request that this Court enter an Order

determining and declaring as follows:

That the Pray Defendants are in breach of the Operating Agreement by failing to make
semi-ahnual in.terest- payﬁicnts to United Bahk, as voted on and ratified by the

membership on November 13, 2009 and by failing to keep in place his required letter

of credit, or the equivalent;

That the Pray Defendants engaged in wrongful conduct that adversely and materially

affected Vandalia’s business;
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67.

declaring:

68.

That the Pray Defendants willfully and persistently committed a material breach-of
this agreement and of the duty owed to the company or other members under Section .
7.1 of the Operating Agreement by failing to make semi-annual interest payments to
United Bank; and

That the Pray Defendants have engaged in conduct which makes it not reasonably
practicable to carry on the business with the member.

Vandalia and the Vandalia Members further request that this Court enter an Order

Upon a finding of the factors set forth in Section 9.1 of the Operating Agreement, that
the Pray Trust is expelled as a member of Vandalia,
That this Court, after finding that the Pray Trust has met the requirements for
ﬁongful dissociation under Section 9.2 of the Operating Agreement, award ciamages
for such wrongful dissociation under Section 9.3 of the Operating Agreement,
including, but not limited to payment for past interest payments due and owing from
2009 until the present; and
That this Court award and order further relief that it may deem just and proper,
including an award of pre-judgment interest, attorney’s fees and costs.
Count II (Claim for Breach of Contract Against the
Pray Defendants by Vandalia and the Vandalia Members)

Plaintiffs incorporate all allegations above the same as if fully restated and re-alleged

and Plaintiffs further complain and say as follows:

69.

The Pray Defendants breached their agreement and/or contract with Vandalia and/or

15




the Vandalia Members, by failing to pay semi-annual interest payments (o United Bank, as agreed to,
voted on, and ratified by the members of Vandalia (including the Pray Defendants) on November 13,
2009, by failing to keep in place the required letter of credit, or equivalent, as well as by refusing to
provide services to Vandalia, under the Consulting Agreement.

70.  As a direct and proximate result of the acts allcgéd in this Count of the Complaint,
Vandalia and/or the Vandalia Members have been and continue to be damaged and injured as herein
described.

Count I1I (Claim for Breach of Implied Covenant of Good Faith and
Fair Dealing Against the Pray Defendants by Vandalia and the Vandalia Members)

71.  Plaintiffs incorporate all allegations above the same as if fully restated and re-alleged
and Plaintiffs further complain and say as follows:

72.  The Pray Defendants breachefi the implied covenant of good faith and fair dealing
implicit by and between the members of Vandalia, in that, without limitation, David Pray has failed to
keep in place the required letter of credit, or equivalent, or to make semi-annual interest payments to
United Bank, wlﬁch has caused the other members to increase their payments in order to keep the
Loan from being declared in a payment default, which, in mﬁ, could result in, inter alia, United Bank
drawing on the Letters of Credit and other facilities, and demanding payment of the Loan pursuant to
 the Guaranties. |
73.  As a direct and proximate result of the acts alleged in this Count of the Complaint,
| Vandalia and the Vandalia Members have been and continué to be damaged and injured as herein

described.
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Count IV (Declaratory Judgment Request by United Bank
Against the Pray Defendants)

74.  Plaintiffs incorporate all allegations above the same as if fully restated and re-alleged
and Plaintiff further complains and says as follows:

75.  United Bank requests that this Court determine the rights, status and legal relations
arising out of the Loan Agreement, the Note, the Pray Guaranty and the other Loan Documents
pursuant to the West Virginia Uniform Declaratory Judgment Act, W. Va. Code §§ 55-13-1, et seq.

76.  The Loan Agreement states in relevant part:

1. Loan.

(d) Loan Documents and Collateral Security. This Agreement, the
Note, and any other documents contemplated by or executed in
connection with this Agreement or the Note, including but not limited
to letters of credit, guaranties, securify agreements, financing
statements, collateral assipnments of contracts, fixture filings,
mortgages and deeds of trust (collectively, together with all
modifications, amendments, restatements, refinancings, substitutions
for, replacements, consolidations, renewals or extensions, from time to
time, thereof or thereto, the “Loan Documents”), shall, except for the
Guaranties and “Letters of Credit” (as bereinafter defined), be secured
by all of the Real Property and Personal Property described on Exhibit
A attached hereto and described in the applicable Loan Documents
(the “Collateral Security”).

The Loan shall also be secured by the aforesaid Guaranties from the
Guarantors and by letters of credit (“Letters of Credit”) to be provided
to the Bank by the Guarantors.

Each Guaranty from a Guarantor will be irrevocable, unconditional,
and in a fixed dollar amount as set forth in the Guaranty. Each
Guaranty will remain in effect for the term of the Loan and until such
time as the Note, together with all interest, late fees, and penalties, is
paid in full, and will note be reduced with principal reductions.
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77.

The Letters of Credit shall total the amount of $13,065,974.00 and
shall be comprised of 35% of the acquisition costs ($8,372,154.00) and
100% of the remaining Loan amount for fees, soft costs and interest
reserve. The Letters of Credit shall be irrevocable with an expiration of
the later to occur of (i) 30 to 60 days after the maturity of the Loan, or
(ii) the date that the principal balance of the Note, together with all
interest, late fees and penalties, is paid in full. The Letters of Credit
shall be from a bank or banks satisfactory to the Bank and its counsel.

The Loan Documents shall be in form and substance satisfactory to the
Bank and its counsel, and the Borrower agrees to execute any
documents and deliver any property to the Bank deemed necessary by
the Bank or its counsel to evidence or assure the protection, perfection
and/or enforcement of such Collateral Security including, without
limitation, security agreements, financing statements, fixture filings
and amendments thereto or continuations thereof and mortgages, deeds
of trust and similar documents, and amendments thereto.

The Pray Guaranty states in relevant part:

DATE AND PARTIES. The date of this Guaranty is October 30, 2006.
The parties and their addresses are:

LENDER:
UNITED BANK, INC.
500 Virginia Street - East
Charleston, West Virginia 25301
Telephone: (304) 348-8400

BORROWER:
IB DEVELOPMENT, LLC
a North Carolina Limited Liability Company
13850 Ballantyne Corporate Place
Suite 150 -
Charlotte, North Carolina 28277

GUARANTOR:
DAVID P. PRAY
RR Box 331B
Charleston, West Virginia 25314

1. DEFINITIONS. As used in this Guaranty, the terms have the
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following meanings:

A. Pronouns. The pronouns “I”, “me” and “my” refer to all persons or
entities signing this Guaranty, individually and together. “You” and
“your” refer to the Lender.

B. Note. “Note” refers to the document that evidences the Borrower’s
indebtedness, and any extensions, renewals, modifications and
substitutions of the Note.

C. Property. “Property” means any property, real, personal or
intangible, that secures performance of the obligations of the Note,
Debt, or this Guaranty.

2. SPECIFIC DEBT GUARANTY. For good and valuable
consideration the receipt and sufficiency of which is hereby
acknowledged, and to induce you, at your option, to make loans or
engage in any other transactions with the Borrower from time to time,
I absolutely and unconditionally agree to all terms of and guaranty to
you the payment and performance of the following described Debt(s)
of the Borrower including withoutlimitation, all principal, accrued
interest, attorneys’ fees and collection costs, when allowed by law, that
may become due from the Borrower to you in collecting and enforcing
the Debt and all other agreements with respect to the Borrower.

A promissory note or other agfeement, No. 3026937-0101, dated
October 30, 2006, from IB Development, LLC (Borrower) to you, in
the amount of $28,212,594.00, which has a maturity date of May 1,
2008, '

My liability will not exceed the sum of 8.340 percent of the original
principal amount of the Debt, plus accrued interest, attorneys’ fees and
collection costs, when allowed by law, and all other costs, fees and
expenses agreed to be paid under all agreements evidencing the Debt
and securing the payment of the Debt. You may, without notice, apply
this Guaranty to such Debt of the Borrower as you may select from
time to time.

8. DEFAULT. I will be in default if any of the following occur:

‘A. Payments. I fail to make a payment in full when due.
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B. Insolvency or Bankruptcy. The dissolution or insolvency of,

appointment of a receiver by or on behalf of, application of any debtor
relief law, the assignment for the benefit of creditors by or on behalf
of, the voluntary or involuntary termination of existence by, or the
commencement of any proceeding under any present or future federal
or state insolvency, bankruptcy, reorganization, composition or debtor
relief law by or against me or Borrower.

" C. Death or Incompetency. I die or am declared legally incompetent.

D. Failure to Perform. I fail to perform any condition of or to keep any
promise or covenant of this Guaranty.

E. Other Documents. A default oceurs under the terms of any other
document relating to the Debt.

F. Other Agreements. I am in default on any other debt or agreement I
have with you.

G. Misrepresentation. [ make any verbal or written statement or
provide any financial information that is untrue, inaccurate, or
conceals a material fact at the time it is made or provided.

H. Judgment, I fail to satisfy or appeal any judgment against me.

L. Forfeiture. The Property is used in a manner or for a purpose that
threatens confiscation by a legal authority.

J. Name Change. I change my name or assume an additional name
without notifying you before making such a change.

K. Property Transfer. I transfer all or a substautial part of my moncy or
property.

L. Property Value. You determine in good faith that the value of the
Property has declined or is impaired.

M. Insecurity. You determine in good faith that a material adverse
change has occurred in my financial condition from the conditions set
forth in my most recent financial statement before the date of this
Guaranty or that the prospect for payment or performance of the Debt
is impaired for any reason.
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10. REMEDIES. After the Borrower or I default, and after you give
any legally required notice and opportunity to cure the default, you
may at your option do any one or more of the following.

A. Acceleration. You may make all or any part of the amount owing by the terms of
this Guaranty immediately due.

11. COLLECTION EXPENSES AND ATTORNEYS® FEES. On or
after Default, to the extent permitted by law, I agree to pay all
expenses of collection, enforcement or protection of your rights and
remedies under this Guaranty or any other document relating to the
Debt. To the extent permitted by law, expenses include, but are not
limited to, reasonable attorneys’ fees, court costs and other legal
expenses. All fees and expenses will be secured by the Property I have
granted fo you, if any. In addition, to the extent permitted by the
United States Bankruptey Code, I agree to pay the reasonable
attorneys” fees incurred by you to protect your rights and interests in
connection with any bankruptcy proceedings initiated by or against
me.

21. CONTRIBUTION AMONG MEMBER GUARANTORS. As
among the Guarantors who are Members of Vandalia Capital II, LLC,
or who have any interest in an entity that is a Member of Vandalia
Capital, II, LLC or who have any interest in an entity thatis a Member
of Vandalia Capital II, LLC (the “Member Guarantors”), and without
affecting the right of the Beneficiary to procecd severally against each
of the Member Guarantors as set forth herein, it is agreed by and
 among the Member Guarantors that:

(a) Each Member Guarantor shall promptly contribute his 100%
portion of any and all Debt due hereunder to Beneficiary and shall deal
with all other Member Guarantors in good faith, in order to ensure that
all liability for Debt hereunder shall be shared equaily among the
" Member Guarantors.

(b) This Section of the Guaranty provides to Member Guarantors the
benefits and obligations of contractual contribution and restitution as
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78.

to all future payments made by Member Guarantors, or any of them, to

Beneficiary by reason of this Guaranty, and cach Member Guarantor

shall have a cause of action against every other Member Guarantor to

enforce his or its rights hereunder. Member Guarantors hereby waive

any right to assert in any manner against the other Member Guarantors

any claim, defense, counterclaim and off-set of any kind or nature,

whether legal or equitable, that the Member Guarantors, or any of

them, may now or at any time hereafter have against one or more of

the other Member Guarantors.

(c) Each of the Member Guarantors agrees to pay, forthwith and on

demand made after the Debt has been completely and finally satisfied,

all amounts rightfully owing putsuant to the terms hereof to the

demanding Member Guarantors.

United Bank requests that this Court enter an Order declaring as follows:

That David Pray is in violation and default under the terms of the Pray Guaranty;
Speciﬁcally and without limitation, David Pray is in violation of Section 21(a) of the
Pray Guaranty in that David Pray has failed to contribute his proportion of any and all
debt due hereunder and has failed to deal with the other Guarantors in good faith;
That David Pray is in violation of Section 8.A. of the Pray Guaranty in that he has

failed to make interest payments in accordance with the agreement of the Vandalia

members;

That David Pray is in default under Section 8.D. of the Guaranty in that he has
_violated Section 21(a) of this Guaranty, as he has not dealt with the other Member

Guarantors of Vandalia in good faith;

That David Pray is in default under Section 8.F. of the Guaranty in that he has failed

to maintain a letter of credit, in violation of the Loan Agreement;

That David Pray is in default under Section 8.G. of the Guaranty in that he has
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79.

misrepresenied his financial condition;

That David Pray is in default under Section 8.K. of the Guaranty in that he has, upon
information and belief, transferred all or a substantial part of his money or property
out of his name into the names of others;

David Pray is in default under Section 8.M. of thé Guaranty because, upon
information and belief, Pray has transferred assets to others resqlting in a material
adverse change in his financial condition so as to impair his ability to perform under
the Pray Guaranty; and

United Bank further requests that this Court enter an order declaring that David Pray:
Pay the amount due and owing under the Pray Guaranty and pursuant to Section 11 of
the Pray Guaranty, pay all expenses of collection for enforcement.of the Pray Guaranty
and for protection of United Bank’s rights, including, but not limited to, reasonable

attomey’s fees, court costs and other legal expenses.
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Count V (Breach of Contract/Third-Party Beneficiary Asserted by
United Bank Against the Pray Defendants) '

80.  Plaintiffs incorporate all allegations above the same as if fully restated and re-alleged
and Plaintiffs further complain and say as follows:

81.  The Pray Defendants breached their agreement and/or contracts with United Bank,
under the Loan Agreement a.ttached'as Exhibit 3 and Guaranty attached as Exhibit 5, as more fully
set forth in Count IV of this Complaint.

82.  The Guarantors, including the Pray Defgndants, in agreeing among themselves and
with IB Development to each post the Letters of Credit, intended to benefit Ijnited Bank with regard
to the satisfaction of the debt owed to United Bank under the Loan Agreement and the Note.

83.  Theagreement among the Guarantors, including the Pray Defendants, and between the
Guarantors and IB Development, to each post the Letters of Credit was material to the decision of
United Bank to enter into the Loan Agreement and to make the subject loan.

84.  Asthe direct and proximate result of the acts alleged in this Complaint, United Bank

has been and continues to be damaged and injured as herein described.

Count VI (Malicious Conduct and Common Law Bad Faith)
85, Plaintiffs incorporate all allegations above the same as if fully restated and re-alleged

and Plaintiffs further complain and say as follows:
86.  David Pray knowingly, willfully, intentionally and malicious]y. refused to act in
conformity with the Loan Agreement and Guaranty regarding Plaintiffs and intentionally misled

United Bank about David Pray’s intention to sccure a replacement, equivalent letter of credit, or
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security on which United Bank relied in; a) withdrawing its request that Centra Bank draw on David
Pray’s Letter of Credit; and b) extending the time for David Pray to secure the replacement Letter of
Credit;

87.  David P. Pray knowingly, willfully, intentionally and maliciously refused to abide by
the Vandalia Operating Agreement and the resolution of its members by failing to make agreed-to
semi-annual interest payments of $55,000 to United Bank, the unpaid total of which is now
$330,000.00 and by failing to keep in place his required Letter of Credit, or equivalent security for a

part of his Guaranty;

88.  Bythese and other acts and faitures to act, David Pray has acted willfully, wantonly,
maliciously and in reckless disregard of the civil rights of Plaintiffs and has done so with such

indifference as to permit an award of punitive damages.

Count VII (Fraudulent Transfers Invelving David Pray and J ane/John Doe)

89, Plaintiffs incorporate all allegations above the same as if fully restated and re-alleged
and Plaintiffs further complain and say as follows:

00. In connection with the Loan and the Pray Guaranty, David Pray provided financial
staternents and information to United Bank;

91.  David Pray’s last financial statement provided to __United Bank" was significantly
different from those previously provided by David Pray because it showed a depletion of assets;

92 Itisbelieved that Defendants Jane/John Doe are individuals who were involved with
David Pray, or the beneficiaries of David Pray’s acts to intentionally divest and/or to deplete David

Pray of assets so as to give the appearance of financial hardship on his financial statement and to
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make any judgment against him uncollectable in whole or part;

93. It is believed that David Pray and Jane/John Doe conveyed substantial amounts of
property, real and personal, fof the purpose of defrauding creditors, including United Bank, and
hindering and delaying the collection of any indebtedness that may be owed in the event of a default
under the terms and conditions of the Pray Guaranty to the detriment and prejudice of Plaintiffs;

94.  As adirect and proximate result of the acts of David Pray and Jane/John Doe, jointly
and severally, United Bank’s ability to collect under the Pray Guaranty has been impaired, and
Vandalia and ifs othér members héve been subjected to greater potential liability and loss. Plaintiffs
pray that the conveyances made from David Pray to Jane/John Doe be declared void and that
judgment herein be declared a len on the property of David Pray and Jane/John Doé and that
Plaintiffs be awarded their attorney’s fees anci costs in the prosecution of this Count.

Count VIII (Equitable Contribution Against Pray Defendants
Asserted by the Vandalia Co-Guarantors)

95.  Plaintiffs incorporate all allegations above the same as if fully restated and re-alleged
and Plaintiffs further complain and say as follows:

96,  The Pray Defendants are co-guarantérs of the Note together with the Vandalia Co-
Guarantors.

97,  Despife the co-obligation of the Pray Defendants to guarantee payments under the
Note, the Pray Defendants have refused t§ make semi-annual $55,000 interest payments to United
Bank, and have failed to keep in place the required letter of credit or equivalent facility.

08.  The Vandalia Co-Guarantors have paid more toward the interest payments due to

United Bank under the Note than is equitable, while the Pray Defendants have paid less foward the
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required inlerest payments than equity and justice demands.

99.  Based on the foregoing, the Vandalia Co-Guarantors are entitled to equitable
contribution from the Pray Defendants with respect to interest payments made by them to satisfy the
requirements of the Note, and are entitled to a judgment awarding them that portion of the interest
payments on the Note paid by the Vandalia Co-Guarantors for which David Pray and/or the Pray Trust

arc liable as a matter of equity, plus interest thereon.

RELIEF REQUESTED

WHEREFORE, Plaintiffs demand judgment against the Defendants for declaratory relief as
pled; compensatory damages, punitive and exemplary damages; civil penalties; attorney’s fees and
costs; pre and post judgment interest; all statutory, common law and equitable relief to which the

Plaintiffs may be entitled; and any other such relief as justice requires.

[Remainder of page intentionally left blank]
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JURY DEMAND

To the extent that any triable factual issues exist which are not the subject of the declaratory
and contract relief sought by the Plaintiffs, Plaintiffs hereby demand a trial by jury upon all such

issues raised herein.

VANDALIA CAPITAL H, LLC;

UNITED BANK, INC.; RALPH BALLARD, III;
STEPHEN B. FARMER; DAVID P. FERRETTI;
SHAWN P. GEORGE; MARK A. GRIMMETT;
ROBERT HUGGINS; ANDREW B. JORDON;
R. SCOTT LONG; ANDREW A. PAYNE, III;
ROOKE ASSET PARTNERS, LP; ANDREW K.
ROOKE; and TIMOTHY K. WILCOX,

Plaintiffs,
By counsel:

P -
/Scott S. $€ga1 (WV Bar LD, #4717)

THE SEGAL LAW FIRM
. A Legal Corporation

810 Kanawha Boulevard, East
Charleston, West Virginia 25301
Telephone: (304) 344-9100
Facsimile; (304) 344-9105

Tt e b o i

Mark R: Staun (W‘X{?{ ID. #5728)’
HARTLEY & O’BMEN, PLLC

The Wagner Building

2001 Main Street, Suite 600
Wheeling, West Virginia 26003
Telephone: (304) 233-0777
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Aertificate

1, Betty Ireland, Secretary of State of the
State of West Virginia, hereby certify that

VANDALIA CAPITAL I, LLC
" Contrel Nuraber: 89141

has filed its "Articles of Organization” in my office according to the provisions of West Virginia
Code §§31B-2-203 and 206. 1 hereby declare the organization to be registered as a limited
liability company from its effective date of October 26, 2006 until the expiration of the term or

termination of the company.

Therefore, I hereby issue this - : |
CERTIFICATE OF A LIMITED LIABILITY C‘OMPANY

. Given under my hand and the
Great Seal of the State of

West Virginia on this day of
October 26, 2006

%’WM .

Secretary of State
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Betty lreland ! Penney Barker, Manager
' « Corporations Division

Secretary of State
State Capito! Building ) Tel: (304) 558-8000
00 Kanawha Bivd. East : Fax: (3D4) 558-B381
~hareston, WV 25305-0770 WEST VIRGINIA Hours: 8:30 a.m. - 5:00 p.m, ET
ARTICLES OF ORGANIZATION '

OF LIMITED LIABTLITY COMPANY Control # _§914 |

We, acling as organlzers according to West Virginia Code §31B-2-202, adopt the following Articles of Organization for a
West Virginia Limited Liability Company:

1. The name of the West Virginia fimlted tiability
company shall be: [The neme must contaln ons of the Vandalia Capital II, LY.C

required lemme such as “limited Liabllity company” or ebbrevialions
such 85 "LLC" or "PLLC"—see instruclions for flst of acceptable terms.)

2. The company will be an: X|LLC professional LLC for the profession of
3. The address of the Initial designated office of 300 Capitol Street, Sulte 1503, 7
the company in WV, if any, will be: _ | Charleston, WV 25301

[need not be a place of the company’s business)

4. The mailing address of the principal office, ]
if differant, will be: ‘

-The name and address of the agent for _ Andrew A. Payne, Il ~
service of process, if any, is: 300 Capitof Street, Sulte 1503
Charleston, WV 25301 -

The malling-address of the above agent of process
if different, is:

6. The name and address of each organizer;

Name No. & Streg! . Clty, State, Zip

Charleston, WV 25301

David P. Ferrett! 300 Kanawha Boulevard, East

7. The company will be: Bn ab-will company, for an indefinite period.

a term company, for the term of 99 years.

FILED

00T 2 6 2008

INTHE OFFICE Oof
ECRETARY OF sTAT"

FFORM LLD-1 Issued by the Sccretary of State, State Capitol, Charleston, WV 253050770 Rev, 1105




WEST VIRGINIA ARTIC’-  OF ORGANIZATION OF LIMITED LA™ Y COMPANY Page 2

I
8. The Company wili be:
member-managed. [List the name  OR X manager-nanaged, [List the name and
and address of each member with address of each manager with signature
signature authority, attach an extra authority, attach an extra sheet If needed ]
sheet if needed)
- Name Address City, State, Zip
Andrew A. Payne, Hl 300 Caphol Street, Suite 1503 Charlestion, WV 25301
Stephen B. Fammer 746 Myrile Road | Charleston, WV 25314
8. All or specified members of a limited - X | no- Ali debts, obligations and liabilities are those of the
liabilty company are fiable in their company.
capacity as members for all or
specified debts, obligetions or YES - Those persons who are liable in their capacily as
liabilities of the company. members for ali debts, obligations or liability of the
" ’ company have consented to this in writing.
10. The purposes for which this limited liability company is formed are as follows;
(Describe the type(s) of business activity which will be conducted, for example, "real estate,” ‘construction of
residential and commercial bulidings,” “commercial printing,” “professional practice of architecture.”)
The conduct of any and all lawful business activities '
11. Other provisions which may be set forth in the operating agreement or matters not Inconsisient with law;
[See instructions for further information; use extra pages If necessary.)
None ‘ _
12. The number of pages attached and included in these Articles is | None .
13. The requested effective date is; X [ the date & time of fiing
[Requested date may not be earlier than
filing nor later than 80 days after filing.]
' the foliowing date . and time
14. Contact and Slgnature information:
8. Contact parson to reach in case there is a problem with filing: __David P. Ferretti
Phone # __ (304) 340-3859 e-mall _dfenetti@spilmaniaw.com
b. Signature of; (manager of a managennianaged company, member of a membar-managed company,
person organizing the company, if the company has not been formed or attomey-in-fact for any of the
above,
David P, Ferret Organizer p , 2N
Name [print or type) Title/Capacity Signature -

442052
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OPERATING AGREEMENT
OoF :
VANDALIA CAPITAL II, LLC
A West Virginiz Limited Ligbiliity Company

This OPERATING AGREEMENT (“this Agreement") is made and
entered inte as of October 27, 2006 (the “Effective Date™), among Vandalia Capital 11,
LLC, a West Virginiz limited iiability company (the “Company"), and Ralph Ballard,
Stephen B. Fermer, David I'. Ferretti, Shawn P. George, Mark Grimmitt, Robert
Huggins, Andrew Jordon, R. Scott Long, Andrew A. Payne, HI, David P. Pray
Revocable Trust, Rooke Asset Partners, P, and Timothy K. Wilcox, all of whom

have egreed to become the initial members of the Cbmpany, and subsequently all those
persons who become members of the Company, the names and addresses of all such

persons being set forth on the attached Appendix A;

WHEREAS, the Members have agreed to the formation of the Company
for the purpose of providing financing for a real estate development project located in the
Town of Weddington, Union County, North Carolina, and for other lawful business

purposes;

-+ WHEREAS, the Members have caused Articles of Organization to be
filed with the West Virginia Secretary of State on October 26, 2006, creating the
Company as a limited Liability company pursuant to the Act effective at the time of filing

on that date;

WHEREAS, the panies have agreed to operate the Company in
accordance with the provisions of this Agreement; and

. WHEREAS, unless defined elsewhere in this Apreement, words and
terms identified by initial capitals shall have the meanings respectively ascribed to them

in Article XTI or Appendix B of this Agreement;

NOW, THEREFORE, for good and valuable consideration, the partics,
intending to be legally bound, do hereby agree as follows:

ARTICLE I

TERM COMPANY

L1 Agreemeni on Term. The Company shall be a company for a term

of 99 years under the Act, unless and until dissolved by op=ration of law or in accordance
with the dissolution provisions of this Agreement. The Members agree to remain
Members unti! the expiration of the term specified in the Articles of Organization of the

Company.




ARTICLE I

MEMBER'S CAPITAL CONTRIBUTIONS

L1  Capital Coniributions of Members. The name, address, fax
number if any, e-mail address, if any, description and value of the initial Capita] .
Contribution and number of the Company’s Units of each of the Members are set forth on
Appendix A to this Apreement. The Mernbers hereby agree to make the Capital
Contributions set forth on Appendix A. The total number of authorized Units of the

Compé&ny is 12,000 Units.

_ 2.2 Capital Accounts. A Capita] Accoumt shalf be established and

maintained for sach Member and other Interest Holder in accordance with Section 704 of
the Internal Revenue Code, the regulations thereundsr, and the provisions of this
Agresment, The amount of capital to be credited to each Member's capital account shall

be &s set forth on Appendix A.

.3 Additional Capital Contributtons, No Member shall be required
to contribute additional capita] or to lend any funds to the Company.

24  Neo Return of Capita]l Contributions. Excepl as provided in
Section 10,5 of this Agreement, no Member or other Interest Holder is cnntled to demand
or receive a reurn of its Capital Contribuiions,

ARTICLE OT
AN ALLOCATIONS

3.1  Profits and Losses. After giving effect to the allocations set forth
in Appendix B fo this Agreement, Profits or Losses for any fiscal year shall be allocated
among the Merbers or other Interest Holders in the manner as set forth in Appendix B.

3.2 Other Tax Allocations. All aliocations to the Members or other
Interest Holders pursuant to this Article Il and Appendix B shall, except as otherwise
provided, be divided among them in proportion to their ownership of the Units of the
Company. The Members are aware of the income tax consequences of the allocations
-made by this Anicle Il and the allocation provisions of Appendix-B.--The Members agree -
to be bound by all such provisions in reporting their shares of the Company's Profit and

Loss for income tax purposes.

ARTICLE IV

DISTRIBUTIQNS

4.1  Determination and Frequency. Subject to the limitations of

Section 4.2, cash from operations or sales of assets of the Company shall be distributed al
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least guarteriy to the Members and other Interest Holders in such amounts as the
Managers Committee (as defined in Axticle V of this Agreement) may determine after
- consideration of retention of funds in the Company for its acwal, anticipated or
contingent liabiiities, including taxes, if the Managers Committee concludes that the
- resources of the Company may not be sufficient to pay such liabilities.

4.2 Limitations on Distributions. A Member has no right to receive,
and may not be required to accept, a distribution in kind. No distabution of cash or other
property of the Company shall be made to 2 Member or other Interest Hoider if:

(8)  The Company would not be gble to pay its debts as they become due in the
ordinary cowrse of business; or

_ {b)  The total assets of the Company would be less than the sum of its total

liabilities plus the amount that would be needed, if the Company were to be dissolved,
wound up and ferminated at the time of the distribution, to satisfy the preferential rights,
if any, upon dissolution, winding up &nd termination of Members whose preferential

rights are supzrior to those receiving the distribution.

The Company may base its determination that a distribution is not prohibited under this
Section 4.2 on financial staterents prepared on the basis of accounting practices and
principles tha! are reasonable in the circumstances or on a fair valuation or other method

suthorized by the Managers Committee that is reasonable in the circumstances.

4.3  Allocation. All distributions of cash shall be paid and distributed
to and among the Members and other Interest Holders in proporion to thelr ownership of
the Units of the Company at the date of such distribution, or in any other manner
determined by the Managers Committes not inconsistent with the other provisions of this

Agresment.

ARTICLE V
MANAGEMENT

51  Managers Committee. This Company is organized, and will be
operated, as 2 manager-managed limited liability. company under the Act.. Subject to the.
limitations sef forth in Section 7.9, the business, property and affairs of the Company
shall be managed and controlled by the Managers Committee consisting of the Persons
named as Managers in the Articles of Organization of this Company and their successors

as provided in this Agreemsent.

52  Authority of Maneager. Any Manager may act as an agent of the
Company for any purpose of its business, including the signing of an insframent in the
Company's name, if authorized by the Managers Commitiee,

)
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5.3  Delegation of Authority. A Manager may appoint another
Manager as such Manager's proxy to vote at any meeting of the Managers Committee,
and such appointmment shall be in writing signed by the appomting Manager. The
Managers Commitiee may delegate its authority to any one or more Managers.

5.4  Duties Owed. Each Manager shal] discharge the Manager's duties
to the Company and its Members under this Agreemsnt and ths Act and exercise any
rights consistently with the obligation of good faith and fair dealing. A Manager does not
violate a dury or obligation under this Agresment or under the Acl merely because the
Manager's conduct furthers the Manager's own intersst. The only fiduciary duties &
Manager owes to the Company and its Members are the duty of loyalty and the dury of

care imposed by this Section 3.4,

(2}  Dury of Loyalty. A Manager's duty of loyalty 1o the Company and its
Members is limited to the following:

(I) To account to the Company and to hold as trustee for it any
property, profit or benefit detived by the Manager in the conduct or winding up of the
Company's business or derived from a use by the Manager of the Company's property,

including the appropriation of the Company’s opportunity;

(2) To refrain from dealing with the Company in the conduct or
winding up of the Company's business as or on behalf of & party having an interest

adverse to the Company; and

(3)  To reirzin from competing with the Company in the conduct of the
Company's business before the dissolution of the Company.

(b)  Duty of Care A Manager's duiy of care to the Company and jts Members
in the conduct of and winding up of the Company’s business is limited o refraining frorn
engaging in grossly negligent or reckless conduct, intentional misconduct or a knowing

violation of law.

(¢) Limitations. A Member of the Company, who is a Manager, is held to the
standards of conduct set forth in this Section 5.4 to the extent that the Member exercises
the managerial power vested in him-or her as a Manzager. A Manager is relieved of -
liability imposed by taw for violation of the standards prescribed in this Section 3.4 to the
extent of th: managerial authority reserved or delegated to the Membsers by this

Agreement.

5.5  Transactions with the Company, As authorized by the Managers
Committee with knowledge that it is authorizing 2 trapsaction with a Manager or en
Affiliate of 2 Manager, a Manager may lend money to and transact other businsss with
the Company. As to each such (oan or transaction, the rights and obligations of the




Manager are the same as those of a person whe is not a member, subject to other
appiicable taw.

5.6  Meetings. Regular mestings of the Managers Committee shall be
held a5 the Managers Commitiee may from tims 1o titne dstermine, but the Managers
Commitiee shall mee! at least once during cach calender quarter. Special mestings of the
Managers Commitise may be callsd by any Manage:, Meetings of the Managers
Committes may be held either within or without the Stare of West Virginie. Norice of all
special meetings of the Managers Committee shali be given by the Managers or Manager

calling such mesting; and such notice shali be given af least 3 days before the time of

such meeting and shall state the purpose or puiposes thereof.

5.7  Participation in Mee€ing by Teigphone. Any one or more
Managers may participate in any meeting of the Managers Commitieg, or a meating of the
Managers Committee may be conducted throngh the use of, any means of communication
by which all the Managers may simultanecusly hear each other. Any Manager so
participating in a meeting is deemed to be present in person at such meeting and shall be
counted as a peart of the quorum for that mesting. Any votz of the Manapers Commitiee
taken at any such meeting shall have the same effect and validity as though the action
were duly taker; by the action of the Managers Commities at 2 meeting at which all of the
Managers participating wers present at the same location.

58  Waiver of Notice. Where notice is requin:c’: such notice may be
watved by a writing signed by the Manager or Managﬂr., waiving notice, regardless of
whether such waiver is given before or after the time reguired; and such waiver or
waivers shall be fited with the records of the meetings of the Managers Commitiee. Any
meeting of the Managers Committes at which every Manager is present or represented
shall be valid, notwithstanding lack or insufficiency of the notice required by this

Agresment.

59  Action by Managers Committec Without Meeting, Whenover
the vote of the Managers Committes at a mesting thereof is required or permitied to be
taken in connection with any Company action, the mesting and vote of such Managers
Commitiee may be dispensed with if all of the Managers entitled to vote upon the action,
il such meeting wers held, shall agree in writing (including by electronic mail) to such
Company action being taken,; and such agreement shall have like effecl and validity as
though the action were duly taken by the unanimous action of all Managers entitled to
vote at 2 meeting of the Managers Committes duly calizd and held.

5.1 Quoram; Adjournments. At ali meetings of the Managers
Committee, a quorum shall consisl of al least a majoriry of all of the Managers of the
Company. If 2 majority of the Managers is not presen, either in person or by deiegation
pursuanl to Section 5.3, at the time and place appointed, th: Managers presen! or
represented, though less than a quorum, may adjourn the meeting fom time to time uatil
a guorum is present and the business to come before the meering is completed.




511 Voting. I 2 quorum is present at any meeting of the Managers
Committee dely calisd and held, unless otherwise provided in this Agre=ment, ths
affirmative vore of a majority of the Managers of the Company at the mesting shall be
and constiture the act of the Company. Each Manager shall be entitled to one votz on
each matter voted upon at any mseting of the Managers Committee.

512  Record of Meefings., A record may be kept of the meetings of the.
Managers Committee and the action talten at those meetings, which shall be verified by
the sigmature of the persons acting as chainman and secretary of the mesting,

5.13  Agents and Employees. The Managers Committes may employ
such employees, apents and other representatives (including engineers, consultants,
attorneys and accountants) to perform such duties as the Managers Committee may

prescribe,

5.14 Compensation of Managers, Agents and Empioyees. The
Managers Committee may fix the compensation of Managers, including rzasonable
allowance for expenses actually incurred in connection with their duties, The Managers
Committes shall have the authority to fix the compensation of all employess, agents and

other representatives of the Company.

£.15 Reimbursement The Company shall reimburse 2 Manager for
payments made by the Manager in the ordinary course of the business of the Company or
for the preservation of its business or property, so long as such payment js approved in
advance or subsequently approved by the Managers Commiftee. Unless authorized by the
Managers Committes in advance of such payment, a payment made by a Manager which
gives rise to an obligatior of reimbursement on the part of the Company under this
Section 5.14 shall not constitute a loan to the Company upon which interest accrues from

the date of the payment, :

_ 5,16 Lndemnification. The Company shall indemmify = Manager for
Itabilities incurred by the Manager in the ordinary course of the business of the Company
or for the preservation of its business or properiy, so long as such liability is incumed
pursuant to prior authorization of, or subsequently ratified by, the Menagers Committee.

517  Successor Managers, Removal and Term. There are two initial
Managers of the Company named in its Ariicles of Organization, all of whom are
Members. Upon the death or resignation of any of the individuais who are initial
Managers, or their successors, a Ferson who is ¢ Member shall be elected as 2 successor
Manager by & vote of the maiority of the remasining Managers. The Members shall not
have the right to remove any Manager. A Manager who is to be succeeded by another
Person pursuant to this Agreement shall hold office umiil such Manager's successor has
been elected and qualified, unizss the Manager sooner resigns,




ARTICLE VI

BOOKS, RECORDS AND AUDITS

6.1  Access to Records. Upon the request of 8 Member, the Company
shall provide the Member and its agents and attomeys with access to the Company's
records af the Company's principal office or at such other offices of the Company whare
such records shall be kept in the ordinary course-of the Company’s business. - Uporn the
writteni request of a former Member, setting forth the purpose for which the former
Member desires access, the Company shall provide the former Member of the Company
and its agents and attorneys with access for proper purposes to records of the Company
pertaining to the period during which it was a Member of the Company. The Member or,
for praper purposes, the former Member shall have the right to inspect and copy records
during the ordinary business hours of the Compeny, provided that such inspection and
copying does not unreasonably imierfere with the operations of the Company., The
Company may impose a reasonable charge, limited io the costs of labor and material, for
copies of records made for a Member or former Member.

6.2 Provision of Information. Without demand, the Company shall
fumnish a Member information concemning the Company's business or affairs reasonably
required for the proper exercise of the Member's rights and performance of the Member's
duties under this Agreement or the Act. On written demand, the Company shall furnish a
Member other information concerning the Compeny's business or affairs, except to the
extent the writtep demand or the information demanded is unreasonable or otherwise
improper under the circumstances. Upon the request of 8 Member, the Company will, at
its expense, provide the Member with a copy .of this Agreement.

6.3  Accounting Period. The accounting period of the Company shall
bs the calendar year.

, 6.4  Financial and Tax Information. The Profits or Losses of the
Company for each vear shall bz determined as soon as possible after the close of each

sndar year and a report shall be furnished to each Member iogether with s statement
indicating the Member's share of the Profits or Losses of the Company for the year for
income tex reporting purposes as determined under the Internal Revenus Code and the
allocatiop provisions of this Agreement, and such additional information as may be
reasonably required by . each Member _in preparing the Member's income. tax or
informational retums. The Profits or Losses of the Company shall be determined in
accordance with generaliy accepted accounting principles and practices consistently

applisd.
a.5 Tax Matters.

{a) Tex Elections. The Managers shall, without any further consent of
the Members being required (except es specifically required herein), make any and all
elections for federal, state, local, and foreign tax purposes including, without limitation,
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any elestion, if permitted by zpplicable law: (i) to adjust the basis of Property pursuant to
Code Sections 754, 734(b) and 743(b), or comparablz provisions of state, local or foreign
law, in connection with Transfers of Units and Company dismibutions; (i) witk the
. consent of all of the Members, to extend the stamute of limitations for assessment of tax
deficiencies against the Members with respect to adjustments to the Company's federal,
state, lacal or foreign tax returns; and (iii) to the extent provided in Code Sections 622)
through 6231 and simiiar provisions of federal, state, local, or foreign law, to represeni
the Company and the Members before taxing authorities or courts of competent
Jurisdiction in tax matters affecting the Company or the Members in their capacities as
Members, and 1o file any tax returns and execute any agreements or other documents
relating to or affecting such tax matters, including agreements or other documents that
bind the Members with respect to such tax matters or otherwise affect the rights of the
Company and the Members, -Andrew A. Payne, Il is specifically authorized 1o act as the
"Tax Matters Member” under the Code and in any similar capacity under state or local

law,

' (b) Tex Information. Necessary tax information shail be delivered to each -
Member as soon as practicable after the end of cach Allocation Year of the Company but

not later than five (5) months after the end of each Allacation Year. '

ARTICLE VII
Members

7.1 . Duties Owed, A Member who is nof also a Manager (i) owes no
+ duties to the Company or to the other Members solely by reason of being 2 Member and
{ii) is not an agent of the Company for the purpose of conducting its business solaly by

rezson of being 8 Member.

7.2 . Compensation. No Member is entitled to remuneration for
services performed for the Company, except for reasonable compensation for services
rendered in winding up the business of the Company.

13 Meetings. Meetings of the Members shall be held as the Managers

Committee may from time to time determine, except that a Member or Members that own
. .in the aggrsgate at least 50% of the Units of the Company may call a meeting of the
--Members of the Company. Meetings of the Members may be held either within or
without the State of West Virginia. Notice of all meetings of the Members shall be given
at least 5 business days before the time of such meeting by the Persons calling such
meeting; and, if such meeting is called by Persons other than the Managers through action
of the Managers Committee, such notice shall specify the purpose or purposes of such

meeting,

74  Participation in Meeting by Telephone. Any one or more
Members may participate in any meeting of the Members, or 2 meeting of the Members
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may be conducted through the use of, any means of communication by which all the
Mernber may simultaneously hear each other, Any Member so participating in 2 meeting
is deemed to be present in person at such meeting and shall be counted as 2 part of the
quorum for that meeting. Any vote of the Member taken at any such meeting shall have
the same effect and validity es though the action were duly taksn by the action of the
Member at a meeting at which ali of the Member participating were present at the same

!ouanon

7.5 Waiver of Notice. Where notice is required, such notice may be
waived by a writing sipned by the Member or Members waiving notice, regardiess of
whether such waiver is given before or after the time required; and such waiver or
waivers shall be filed with the records of the meetings of Members. Any meeting of the
Members at which every Member is present or represented shall be valic, notwithswanding

lack or insufficiency of the notice required by this Apreement.

7.6  Action by Members Without Meeting,. Whenever the vote of the
Members al a meeting thereof is required or permitied to be taken in connection with any
Company action, the meeting and vote of such Members may be dispensed with if all of
the Members entitled to vote upon the action, if such mesting were held, shall agree in
writing t6 such Company action being taken, and such agreement shall have like effect
and validity 2s though the action were duly taken by the unanimous action of all Members

entitled to vote at a meeting of the Members duly called and held.

7.7 Quorum; Adjournments, Al all meetings of the Members, 2
quorum shall consist of at least a majority of all of the Units of the Company. If a
majority of the Units is not present, either in person or by proxy, at the time and place
appointed, the Members represented, though less than 2 quorum, may adjourn the meeting
from time to time unti! 2 quorum is present and the business to come before the meeting

is completed.

18  Voting: Proxy. If a quorum is present at any meeting of the
Members duly called and held, unless othcrwise provided in this Agreement, the
affirmative vote of a majority of the Units of the Company represznted at the mesting
shall be and copstitute the act of the Members. Each Member shall be eniitled to ons vots
for each Unit owned on each matter voted upon at any meeting of the Members. A
Member may appoint another Person as his or her proxy to vote such Member's Units al
any meeting of the Members, and such appointment shall be in writing signed bv the

appointing Merber,

7.9  Matters Requiring Member Approval. In addition to matters
requiring action by the Members provided for elsewhere in this Apreement and although
other matters may be broughi before the Members for action, the Members reserve to
themselves the right to act on the matters set forth in this Section 7.9.
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Unless a greater votz is required by other provisions of this Agreement, all matters
specified under the Act as requiring consent of all members of & limited liability company
shall onty require the affirmative vote of Members owning more than a majority of the
Units of the Company. Such matters include the foliowing:

(1)  Authorizarion or ratificaror, after fuli disclosure of all maienal
facts, of specific acts or transactions that would otherwise violate the duty of lovalty;

- (2) Amendment of the Articles of Organization of the Company;

(3}  Compromise of an obligation 10 make a coniribution;

4)  Compromiss, as among the Members, of an obligation of a
. Member to make a contribution or return money or other property paid or distributed in
violation of the Act;

(5)  Authorization of interim distributions, incleding redemption of an
interest, made by the Company before its dissolution and winding up;

(6)  The admission of a new Member;

_ {7y Use of the Company's property 10 redeem an interest subject to 2
charging order;
(8)  Waiver of the right to have the Company’'s business wound vp anc
the Company terminated after dissolution and before the winding up of jis business is
completed; ‘

(9)  Consent of the Members to merge with another entity;

(10)  The sale of 2 material asse! of the Company or the acceleration or
compromist of a material debt of the Company; and

(11}  Sale, lease, exchange or other disposal of all, or substantially al!, of
the Company’s property with or without goodwill.

7.10  Record of Meeﬁngs. 4 record shall be kepl of the meetings of the
Members and the action taken at those mestings, which shall be verified by the signature
of the persons acting as chairman and secretary of the meeting.

7.11  Reimbursement. The Company shall rzimburse a Member for
peyments made by the Member ir: the ordinary courss of the business of the Company or
for the preservation of its business or property, so long as such payment is approved in
advance or subsequently approved by the Managers Committee. The Company shal!
reimburse a Member for any advance 1o the Company bevond the amount of contribution

10
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the Member agreed to make, so long as such payment is approved in advance or
subsequently approved by the Managers Commitiee. Uniess authorized by the Managers
Commitiee in advance of such payment or advance, 2 payment or advance made by a
Member which gives rise to an obligation of reimbursement on the part of the Company
under this Secrion 7.3 shall not constitme 2 Joar to the Company upon which interest

accrues irom the date of the payment or advance.

7.12 Indemnification. The Company shall indemnify & Member for
liabilies incurred by the Member in the ordinary course of the businzss of the Company
ot for the preservation of its business or property.

ARTICLE VIII
TRAMNSFERS OF INTEREST

8.1 Transier of Interest. A transier of an Interest doss not entitle the
transferes to become or [0 exercise any rights of 2 Member, other than those specified in
Section 8.4 of this Agreement. The Company need not give effect to & wansfer until it has
- received writien notice of the transier. Notwithstanding the foregoing or anything else
contained herein to the contrary, any Member shall have the right to transfar &ll or any
portion of his, her or its interzst to his or her spouse, to any descendent of himself or
herself, to a tust for the benefit of one or mors of such persons or of such Member, or to
2 corporation, LLC or other entity wholly-owned and controlled by suzh Member.

8.2  Consent to Admission of New Members. Except es permitted
. under Section 8.1, no Membear has tbe power to confer upon or transfer to 2 Person who is
‘not a Member of the Company all the attributes of the Member's Interest in the Company
without the written consent of a majority of the Units of al! non-transferring Members,
which consent may be given or withheld in the sole and absolute discretion of the non-
transferring Members. If the non-transferring Members give ths required consent and the
transieree satisfies the other conditions for admission provided in Section 8.3, the
wansferee is admitted fo Membership in the Company. A sole remaining Member of the
Company may consent to the admission of a Member as provided in Section 8.3.

83 Cond{hone to Permitted Transfers In addition 1o the writien
consent required under Section £.2, & transfer of an Interest shall not be permitied under
this Agreement and the ransferee thereof admitted o the Company 2s 8 Membsr unless

and until the following conditions are satisfied:

(2}  Evidence that the iransfer has been effacted, sansfacmry to the Company
or its counsel, is delivered to the Company;

(b)  Except in the case of a transier ar death or involuntarily by operzation of
law, the wansferor snall furnish to the Company an opinion of counsel, which counse] and
opwion shali bz satisfactory to the Campany and its counsei, that the transfer will not




cauvsz the Company to terminate as a parinership for federal income i2x purposes, uniess
said requirement is waived by the Company;

(¢}  The transferee execuies such documents and instruments as the Company
may reasonably request to effect the transferee’s becoming a party to and being hound by

this Agreement; and

(d) The transferes reimburses the Company for all reasonable expenses,

inzluding lepal expenses, incurred in connection with the admission of the transferee as 2

Member.

§4  Rights of Unadmitted Transferee. Except as provided in this
Section 8.4, a transferee of an Interest not admitted a5 a Member shall not have any nghts
of 2 Member under this Agreement or the Act, including any right to participats in the
management of conducl of the Company's business, 1o access to information conceming
the Company's transactions, to receive information or an accounting of the affairs of the
Company, or to inspect the books or records of the Company. A transferee of an Interest

not admitted as a Member shall only be entitled to:

(a]  Receive, in accordance with the mansfer, diswibutions to which the
transferor would otherwise be entitled, which distributions may be applied to satisfy any
debts, obligations or liabilities to the Company that the transferor or transferee of such

Interest may have; and
(b)  Receive, upon dissolution end winding up of the Company's business (i),
In accordance with the transfe:, the net amount otherwise distributable to the trapsferor,

and fii) z statement of account only from the date of the latest statement of account
distribwied by the Company prior lo commencement of the dissolution and wmdln'J up of

the Company's business.

ARTICLE IX
DISSOCIATION OF MEMBERS

5.1  Events of Dissociation. No Member has the power at any ime 1o
dissociate from the Company by voiuntary withdrawal. A Member is only dissociated
from the Company upon the occurrence of any of the following svents:

{a)  Upon tmansfer of all of a Member's Distributional Interest, other than 2
wansfer for security purposes or 2 cour order charging the Member's Distributional

Iinterest which hes not been foreclosed:

(b)  Upon the vote of more than sevenry-five percent of the Units of the
Company to expel] the Member;




(¢}  Upon application by the Company or snother Member, the Member's
expulsion by judicial determination because the Member:
(1) Engaged in wrongful conduct that adverseiy and materally
affzcted the Company's business;

(2)  Willfully or persistently committed 2 material breach of this
Agreement or of a duty owed to the Company or the other Members under Section 7.] of

this Agreement; or
{3) Engaged in conduct relating io the Company's business which
makes it not reasonably practicable to cary on the business wilh the Member;
. (d}  Upon a Member's:
(1)  Becoming a debtor in bankniptey;

(2)  Executing an assignment for the benefit of creditors;

(3)  Secking, consenting to, or acquiescing in the appointment of a
trustee, recsiver or liquidator of the Member or of all or substantially all of the Member's

property, ar
(4)  Failing, within ninety days after the appointment, to bave vacated
or stayed the appointment of a trustee, receiver ot liquidator of the Member or of ali or

substantially ali of the Member's property obtained without the Member's consent or
acquiescence, or failing within ninety days after the expiration of a stay to have the

appointmenf vacated;

(e) In the case of 2 Membsr who is an individual:

(1)  The Mzmber's death;
(2}  The appointment of a guardiap or general conservator for the
Member; or ‘

(3) A judicial determination that the Member has otherwiss become
incapabie of performing the Member's duties under this Agrzement;

(f}  In the case of 2 Member that is a trust or is acting as & Member by virtue of
being a trustee of 2 trust, distribution of the trust's entire nights to reccive dismibutions
from the Company, but not merely by reason of the substitution of a successor trustee;

(g} In the case of = Member that is an estate or is acting 25 2 Member by virtue
of being 2 personal representative of an estate, distribution of the estate’s entire rights to

13




recelve distobutions from the Company, but not merely the substitution of a suczessor
personal representative; or :

() Terminanon of the exisience of & Member if the Member is not an
individual, estate or trust other than a business trusl,

5.2 Wrongful Dissociation. A Member's dissocialion from the
Company shalt be wrongfu! if:

{a})  Itis in breach of an express provision of this Agreement; or

(b)  Before the expiration of the term specified in the Anicles of Organization
of the Company
(})  The Member is expslied by judicial defermination under Section
9.1(c} of this Agreement;

{(2)  The Member is dissociated by becoming 2 debtor in bankruptey; or

(3)  Inthe case of a Member who is not an individual, trast (other than
a business trust), or estate, the Member is expelled or otherwise dissociated because it

dissolved or terminated its existence.

9.3  Consequences of Wrongful Dissociation. A Member who
wrongiudly dissociates from the Company is liable to the Company and to the other
Members for damages caused by the dissociation. The liability is in addition to any other
obligation of the wrongfully dissociating Member to the Coropany or to the other
Members. If the Company does not dissolve and wind up its business as 2 result of the
Member's wrongful dissociation as defined under Section 9.2 of this Agreement, damages
sustained by the Company for the wrongful dissociation must be offset apainst
distributions otherwise due the wrongfully dissociating Member after the dissociatior,

9.4  Effect of Dissociation.

(2 On Economic Interests. If 2 Membsr's dissociation results in
 dissolution and winding up of the Company’s business, Article X of this Asreement
applies. If 2 Member's dissaciation does not result in a dissolution and winding up of the
Company’s business, then the dissociated Member shall have no right to have the
Company purchase, and the Company shall have no cbligation to purchase, the
dissociated Member's ownership interest in the Company until the-expiration of the term
of the Company specified in its Articles of Organization at the time of such dissociation.
“Upon a Member's dissociation, the dissociated Member shall have the same rights in
regards to distributions as an pnadmitted transferee of ¢ Membe:.

(b}  On Pariicipation. Upon a Member's dissociation from the Company:
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(1) The Member's right to participate in the managzment and conduct
of the Company's business terminates, except that, after dissolution, a Member who has
not wrongfully dissociated may participate in winding up the Company's business;

(2) The Member ceases 1o bz a Membzar and is treated the same s an
unadmitted transieree of a Member;

(3)  The Member's dury of loyalty under Section 7.1(a)(3j of this
'Agreement terminates; and

(4)  The Member's duty of loyalty under Section 7.1{a)(1) and (2) and

duty of care under Section 7.1(b) of this Agreement continue only with regard to matters
arising and events occurring before the Members dissociation, uniess the Member
participates in winding up the Company's business pursuant to Section 9.4(b)(1) of this

Agreemeni.

ARTICLE X

DISSOLUTION AND WINDING UP

10.1 Events of Dissolution and Winding Up. The Company shall be.

dissolved and its business wound up, upon the occurrence of any of the following events;

(a)  Upon the agreement or consent of Members of the Company owning more
than two-thirds of the Units of the Company.

(o  Dissociation of a Member but only if the dissociation is for a reason
provided in subsections.9.1(b), (d), (&), {f), (g) and (h) and occurs before the expiration of
the term specified in the Articles of Organization of the Company, but the Corapany will

- not be deemed to have been dissolved by such dissociation and required 1o wind up its
business by reason of the dissociation if, within ninety days after the Company has norice
of the dissociation, Members holding more than 2 majority of the Units of the Company
(other than the Units of the dissociated Member) shall agree or consent to continue the

business of the Company.

(¢)  An event that makes it untawful for all or substantially all of the business
of the Company to be continved, but any cure of illegaiity within ninety days after the
Company hes notice of the event is effestive retroactively to the date of the event for the

purposes of this section,

(d)' On application by a Member or & dissociated Membe:, upon enmoy of 2
judicial decree that: :
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(1)  The economi¢ purpose of the Company is likely to be unreasonably
frustrated,

(2)  Another Member has engaged in conduct relating to the Company's
business thal makes it not reasonably practicable to carry on the Company’s business with

thal Member;

(3) It is not otherwise reasonably practcable o carry on the
Company's business in conformity with the Articles of Organization and this Agreement;

(4) The Company fails io purchase the petitioner’s Distributional
Interest after the sxpiration of the term of the Company; or

(3) The Manaéers in contro] of the Company have acted, are acting or
will act in & manper that is iflegal, oppressive, fraudulent or unfairly prejudicial to the

petitioner.

(¢) On application by a2 transferez of a Member's interest, a judicial
determination that it is equitable to wind up the Company's business, after the expiration
of the Company's tetm as specified in its Articles of Organization at the time the
applicant became a transferee by Member dissociation, transfer or emiry of 2 charging

order that gave rise to the transfer.

10.2 Continuation after Dissoiution. Except as otherwise provided in
this Section 10.2, the Company shall continue after dissolution only for the purpose of
winding up the business of the Company. At any time after the dissolution of the
Company and before the winding up of its business is completed; the Members, including
a dissociated Member whoss dissociation caused the dissolution, may unanimously waive
the right to have the Company’'s buginess wound up and the Company terminated. In that
event, the Company shall resume camying on its business as if dissolutdon haa never
occurred and any liability incurred by the Company or & Member after the dissolution and
befors the waiver is determined as if the dissolution had never ocourred and the rights of
8 third party accruing under ‘Section 10.4 below or atising out of conduct in reliance on
the dissolution befors the third party knew or received a notification of the waiver are not

adversely affected. o

10.3  Right to Wind Up Business. A Person winding up the Company’s
business may preserve its business and property as a going concern for a reasonable time,
prosscute and defend actions and proceedings, whether civil, criminal or administeative,
settle and close the Company's business, dispose of and wansfer the Company's property,
discharge the Company’s liabilities, distribute the assets pnrsuant to Section 10.5, settle
disputes by mediation or arbitration, and perform any other acts necessary, advisable or
incidental to the winding up of the Company's business and the disposition of its assets

and liabifities.
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104 Member's Power and Liability as Agent after Dissolution. The
Company will be bound by 2 Member's act after dissolution that (i) is appropriate for
winding up toe Company’s business or (ii) would have bound the Company before
dissolution, if the other party to the transaction did not have noiice of the dissolution. A
Mernber who, with lmowledgs of the dissolution, subjects the Company to liabiliry by an
act that is not appropriate for winding up the Company's business is liable to the
Company for any damage caused to the Company arising from the liability.

10.5 Disposition of Assets. In winding up the Company’s business, the
assets of the Company must be appiied 10 discharge its obligations to creditors, including
Members who are creditors. Any surplus must be distributed o Members and other
Interest Holders in accordance with their nght to distributions under this Section 10.5.
Each Member is first entitled to a distribution upon the winding up of the Company's
business consisting of a remun of all contributions which have not been previously
returnsd. Any remaining property of the Company shall be distributed among the
Members and other Interest Holders of the Company in proportion to their ownership of

the Units of the Cornpany.

10.6 Compliance with Certain Requirements of Rerulations; Deficit
Capital Accounzs, In the event the Company is "liguidated” within the meaning of
Regulations Section 1.704-1(b)(2)(ii)(g), distributions shall be made pursuant to this
Section 10 to the Members who have positive Capital Accounts in compliance with
Regulations Section 1.704-1(b}(2)(ii)(h)(2). If any Member hes a deficit balance in his
Capiral Account (after giving effect to all contriburions, distributions and allocations for
all Allocation Years, including the Allozation Year during which such liquidation
oceurs), such Member shall have no obligation to make any contribution to the capital of
the Company with respect to such deficit, and such deficit shall not be considared a debt
owed to the Company or to any other Person for any purpose whatsoever. In the
diseretion of the Liguidator, 2 pro rata portion of the distributions that would otherwise be
made to the Members pursuant to this Section 10 may bs:

() Distributed to 2 trust established for the benefit of the Members for the
purposes of liquidating Company assets, collecting amounts owed fo the Company, and
paying any contingent or unforeseen liabilities or obligations of the Company. The asscts
of any such trust shall be distributed 1o the Members from time to time, in the reasonable
discretion of the Liquidator, in the same proportions as the amount distributéd to such
trust by the Company would otherwise have been disiributed to the Members pursuant to
Section 10; or '

(b] Withheld to provide a reasonable reserve for Company lisbilities
(continpent or otherwisej and to reflect the unrealized portion of any installment
obligations owed to the Company, provided that such withheld amounts shall be
disuibuted to the Members &s soon as practicable.
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10.7 Deemed Distribution and Recontribution. Notwithstanding any
other provisions of this Article X, in the event the Company is liquidated within the
meaning of Regulation Section 1.704-1()(2)(i1){g), but if no Lquidating event has
occurred, the Property shail not be liquidated and the Company's liabilities shall not be
paid or discharged and the Company's affairs shall not be wound up. Instead, solely for
federal income tax purposes, the Company shall be deemed to have contributed all of its
Property and liabilities to a new himited liability company in exchange for an interest in
such new company and, immediately thercafter, the Company will be deemed 10 liquidate
by distributing interests in the new Company to the Members.

10.5 Liquidaror.

(a) Definition. The "Liquidator" shall mean a Person appointzd by the
Managers to oversee the liquidarion of the Company.

(b) Fees. The Company is suthorized to pay z reasonable fee to the
Liquidafor for its services performed pursuant to this Section 10 and to reimbursz the
Liquidator for its reasonabls costs and expenses incurred in performing those services.

(¢) Indemnification. The Company shall indemnify, save hanmless, and
pay all judgments and claims agzinst such Liguidator or any officers, directors, agents or
employees of the Liguidator relating to any liability or damage incurred by reason of any
ac! performed or omitted to bz performed by the Liquidator, or any officers, directors,
agents or employees of the Liguidator in connection with the liquidation of the Company,
inciuding reasopable atiorneys' fees incurred by the Liguidator, officer, director, agent or
employee in connection with the defense of any action based on any such act or omission,
which attomeys' fees may be paid as incurred, except to the extent such liability or
damage is caused by the fraud, inteptional misconduct of, or a knowing violation of the
laws by the Liquidator which was material to the cause of action.

16.9 Form of Liquidating Distributions. For purposes of making
distributions required by this Section, the Liquidator may dstermine whether to distribute
all or any portion of the Property in-kind or to sell all or any portion of the Property and
distribute the proceeds therefrom.

ARTICLE XI
B S

11.1 Defigitions. The following words and ferms used in this
Agreement, including all appendices to it, shall havs the meanings respectiveiy ascribed to

tnem in this S=ction:
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& "Act" means the Uniform Limited Liability Company Acl of West Virginia, as

a,

amended, from time to time.

b.  "Affiliate" means, with respect to a Person, another Person that directly or
ndirectly, through one or more intermediaries, controls, or is controlled by, or is under
common control with, such Person.

c. "Agreement" means this Operating Agreement, as amended from time to time,

d.  "Company" means Vandalia Capital I, LLC, a West Virginia limited liability
company.

e. “Distributional Interest” means all of a2 Member's interest in distdbutions by the

Company,
f, "Interest" means the rights and benefits to which an Interest Holder is entitled

under this Agreement, together with all obligations of such Person to comply with the
terms and provisions of this Agreement,

g "Interest Holder™ means any Person who holds an Interest, whether a Member,
former Member or an unadmitted assignee or tranéferes of a Member.

h. “Internal Revenue Code" means the Intenal Revenue Code of 1986, as arpended
from time to time.

i “Manager” means & Person who was appointed as a Manager in the Articles of
Organization of the Company or who becomes a suceessor to such a Manager,

i "Member" means each Person signing this Agreement and any person who is
subsequently admitted 2s 2 Member. :

J- "Person" means an individual, corporation, business trust, estate, trust, parinership,
limited Lubility company, association, joint venture, government, govemmenial
subdivision, agency or instrumentality or any other Jegal or commereial entijty,

In addition to the terms definedin this Section, other termis ised in this Agreement or the
appendices to it which relate to the application of the tax laws to the Company and its
business are defined in Appendix B.

1.2 Rules of Ceonstruction. The following rutes shall control in the
interprewation or construction of this Apresment:

& Regardless of whsther this Agreement specifically refers to particular provisions
of the Act, all of the provisions of which are default ruies in the absence of 2 different
agreement among the members of a iimited liability company:
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(1)  Ifany provision of this Agrezment conflicts with a provision of the Act, the
provision of this Agreement controls and the provision of the Act is modified or negateg

accordingly; and

(2)  Ifit is necessary o construe a provision of the Ael as modified or negated
in order to effsctuate any provision of this Agreement, the provision of the Act is

modified or negated accordingly.

b. The word “including" followed by = listing does not limit the preceding words or
terms and shall mean “including, without limitation."

C. The masculine gender shall include the femipine and neuter genders ang any
pronoun shall be construed as to number and gender as may be appropriatz in the context

“of its use,

ARTICLE XII

OTHER PROVISIQNS

12.1 Notices. Any notice or communication to be given to any Member
pursuant to this Agreement shall be in writing and shali be deemed to have been duly
given (a) on the datc when delivered personally or sent by electronic mail, (b) on the date
when transmitted by fax (receipt confirmed), provided that a copy is mailed by the end of
the following business day by United States mail, postage prepaid; (¢} on the nexi
business day following deposit with a nationally recognized overnight delivery service for

ext day delivery, or (d) on the third day after deposit in the United States mails, postage
prepaid, addressed or transmitted to such Member af the address, or fax number, as
appropriate, shown in this Agreement or such other address, or other fax number, 8s the

Member shall have subsequently communicated to the Company. Until the Company
shall subsequently communicate another address or fax number to all Members, the
address of the Company is 300 Capitol Street, Suite 1503, Charleston, West Virginia

26505; and jts fax number is (304) 594-2925.

12.2  Governing Law, The agreements and rights of the parties
* bereunder shall bz interpreted and determined in accordance with the laws of the State of -
West Virginia, without regard to its conflicts of laws principles that would require the

application of some other lew.

12.3 Headings. The headings and subbeadings used in this Agreement
are only for convenience of refsrence and shall have no effect on the interpretation or

consiruction of the provisions of this Agreemeni.

124 |Entire Agreement; Amendment. This Agreement, including
Appendices A and B attached hereto, contains the entire understanding and agresment of
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the Members. It may only be altered or amended by a vote of the holders of two-thirds of
the Units of all Members, which amendment shall then be documented by 2 writing which

all Members hereby agree to sign.

12,5 Severability. Every provision of this Agreement is intended to be
severable. If any term or provision hereof is illegal or invalid for any reason whatsoever,
such illegality or invalidity shall not affect the validity or legality of the remaindeér of this

Agreement.

12,6 Binding Effect. The provisions of this Agreement shall inure to
the benefit of and be binding upon the parties hereto and their respective successors and

assigns,

12.7 Execution of Agreement. The cxchange of copies of this
Agreement and of signature pages by facsimile transmission shall constirute effective
execution and delivery of this Apresment as to the parties and may be used in lien of the
original Agreement for ail purposes. Sigpatures of the parties transmitted by facsimile

* shall be deemed to be their original signatures for all purposes.

12.8 Counterparts. This Agreement may be executed in ope or more
counterparts, each of which shall be deemed an original of this Agreement and ali of
which, when taken together, shall be deemed to constitute one and the same agreement.
This Agreement shall become effective when one or more counterparts have been
exzcuted by each of the parties hereto, it being understood thaf all panies need not
execule the same counterpart. Any counterpart of this Operating Agreement which has
attached to it sepamate signature pages, which together contain the signatures of all parties
here, shall for all purposes be deemed a fully executed original.

[REMAINDER. OF PAGE INTENTIONALLY LEFT BLANE; SIGNATURE PAGE FOLLOWS)
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IN WITNESS WHEREOQF, this Operating Agreement has been executed
by the Company and the Members.
THE COCMPANY:
\Y ANDALI%CA TALIL LLC

\'Fmé-
'),t,._v

Stephcn B. Farmer, and

MQ/

" Andrew A. Paync

BEING ALL OF THE MANAGERS OF
VANDALIA CAPITALIL, LLC

STEPHEN B. FARMER
Member

DAVID P. FERRETTI
Member

SHAWN P. GEDRGEY

© Member
L
/

“MARK GRIMMETT
Msamber

3
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ROBERT HUGGINS
Member

,:;%“’

Membﬁr

R.SCOT‘I"LONG : ’
Member

M@/L

ANDREW A, PAYNE, IIT’
Meraber

ROOKE ASSET PARTNERS, LP

By~

Andrew K. Rooke, Generzal Partner
Member

[ BT
TYMOTHY K. WILCOX
Member
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o

BERT HUGGING /
Member

ANDREW JORDON
Member

R. SCOTT LONG
Member

ANDREW A. PAYNE, IIT
Member

DAVID P. PRAY REV OCABLE TRUST

By

David P. Pray, Trustee
Member

ROOKE ASSET PARTNERS, LP
B}r.

-Andrew K. Rooke, Genersal Partner
Member

TIMOTHY K. WILCOX
Member

oo
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- By

ROBERT HUGGINS
Member

ANDREW JORDON
Member

R. SCOTT LONG
Member :

ANDREW A. PAYNE, HI
Member

DAVID P, PRAY REVOCABLE TRUST

" David P. Pray, Trustee
Member '

ROOKE ASSET PARTNERS, LF

AN

By;
Andrew K. Rooke, General Partner—
Member
TIMOTHY K. WILCOX

Member
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APPENDIX B
TAX MATTERS

B-1. Tsaz-Related Definitions.

For the purpose of this Agreement, including the appendices to it, and for the
purpose of application of the provisions of the tax laws to the Company and its
business, the foliowing words and terms shall have the meanings respectively

ascribed to them bzlow:

2. "Adjusted Capital Account Deficit" means, with respect to any Member,
the deficit balance, if any, in such Member's Capital Account as of the end of the
relevant Allocation Year, after giving effect to the following adjustments:

(i} Credit to such Capital Account eny amounts which such Member is
deemed to be obligated to restore pursuant to the penultimate sentences in Sections

1.704-2(g)(1) and 1,704-2(i)(5) of the Regulations; end

(ii) Debit to such Capital Account the items described in Sections 1.704-
IMEHDE,  1.704-1B))GENANS) and  LI04-1B)2)ED(ENE) of the
Regulations,

The foregoing definition of Adjusted Capital Account Deficit is intended to
comply with the provisions of Section 1,704-1(b)(2)(ii)(d) of the Reguiatmns and

shall be interpreted consistently therewith,

b. “"Additional Capital Contributions" means, with respect to each Member,

the Capital Contributions made by such Member pursuant to Article 2 and
Appendix A hereof. In the event Units are Transferred in accordance with the
terms of this Agreement, the transferee shall succeed to the Additional Capital
Contributions of the transferor to the extent they relate to the Transferred Units.

c. “Adjusted Cepital Contribution” means, as of any day, an Interest Holdsr's
Capital Contribution adjusted as follows:

) (1) Increased by the amount of any Membership liabilities . in
connectior with distributions pursuant to this Agreement, which are assumed by
-such Interest Holder or are secured by any Membership Property distributed to

such Interests Holder;

(2) * Increased by any amounts actually paid by such Interest Holder to
any Lender pursuant to the terms of any assumption agreement; and,

{3)  Reduced by the emount of cash and the Gross Asset Value of any
Company Property disiributed to such Interest Holder pursuant to this Agresment,
and the amount of any liabilities of such Interest Holder assumed by the Company




’
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or which are sscured by any property contributed by such Interest Holder to the
Company,

In the event any Interest Holder transfers all or any portion of its Interest in
accordance with the terms of this Agreement, its transferee shall succeed to the
-Adjusted Capital Contribution of the transferor to the extent it relates 1o the

transferred Interest,

d. "Allocation Year" means (i) the period commencing on the Effective Date
and ending on December 31, 2003, (ii} any subsequenl twelve (12) month period
commencing on January I and ending on December 31 or (iii) any portion of the
period described in clauses (i} or (ii) for which the Company is required to allocate
Profits, Losses and other items of Company income, gain, loss or deduction

pursuant to Section 3 and Appendix B hereof.

€. "Capital Account” means, with respect to any Member, or Interest Holder
the Capital Account maintained for such person in accordance with the following

provisions:

(1) To each Person's Capital Account, there should be credited such
Person's Capital Confributions, such Person's distributive share of Profits and any
items in the nature of income or gain which are specially allocated pursuant to this
Appendix B, and the amount of any Company liabilities assumed by such Person
or which are secured by any Property distributed to such Person. The principal
amount of a promissory note which is not readily traded on an established
securities market and which is contributed to the Company by the maker of the
note (or a Member related to the maker of the note within the meaning of

Regulations Section 1.704-1(b)(2)(ii)(c)) shall not be included in the Capital
Account of any Member until the Company makes & taxable disposition of the

note or until (and to the extent) principal payments are made on the nots, al in
accordance with Regulations Section 1.704-1(b)(2)(iv){d)(2);

(2) To each Person's Capital Account, there should be debited the
amount of cash and the Gross Assel Value of any Property distributed to such
Person, pursnant to any provision of this Agreement. Such Person's distributive
share of Losses and apy items in the nature of expenses or losses which are
_specially allocated pursuant to this Appendix B, and the amount of any ltabilities
of such Person assumed by the Company, or which are secured by any Property
" contributed by such Person to the Company.

(3) In the event all, or & portion of an interest in the Company, is
wransferred in accordance with the terms of this Agreement, the iransferee shall
succeed 1o the Capital Account of the transferor to the extent it reiates to ths

transferred interest.

(4) In determining the amount of any liability for purposes of this
Appendix B, there shall be taken into account Internal Revenus Cods Section
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752(c) and any other applicable provisions of the Internal Revenue Code znd
Regulations.

The foregoing provisions and the other provisions of this Agreement
zelating to the maintenance of Capital Accounts are intended to comply with the
Regulations Section 1.704-1(b) and shall be interpreted and applied in 2 manner
consistent with such Regulations. In the cvent the Managers shall determine that it
5 prudent to modify the manner in which the Capital Accounts or any debits or
credits thereto are computed in order to comply with such Regulations, the
Managers may make such modiflcations, provided that it is not likely to have a
material effect on the amounts distributed to any person pursuant to Article X
hereof, upon the dissolution of the Company. The Managers also shall (i) make
any adjustments that are necessary or appropriate [0 maintain equality between the
Capital Accounts of the Members and other Interest Holders in the amount the
capital reflected on the Company’s balance sheet, as computed for book purposes
in accordance with Regulation Section 1.704-(1)(b)(2)(iv)(g) and (ii) make any
mppropriate medifications in the event unanticipated events might otherwise cause
this Agreement not to comply with Regulation Section 1,704-1{b).

1. "Capital Contribution” roeans, with respect to any Member or other Interest
Holder, the amount of money and the initia) Gross Asset Value of any Propetty,
other than money, contributed to the Company with respect to the Units in the
Company held or purchased by such Member, including Additional Capital
Contributions.

g. “Company Minimum Gain™ has the meaning given the term “partnership
minimum gain” in Sections 1.704-2(b)(2} and 1.704-2(d) of the Regulations.

h. "Depreciation" means, for cach allocation Year, an amount equal to the
depreciation, amortization, or other cost recovery deduction allowable with respect
lo an asset for such Allocation Year, except that if the Gross Assel Value of an
asset differs from its adjusted basis for federal income tax purposes at the
beginning of such Allocation Year, Depreciation shall be an amount which bears
the same ratio to such beginning Gross Assel Value as the federal income tax
depreciation, amortization, or other cost recovery deduction for such Allocation
Year bears to such beginning adjusted tax basis; provided, however, that if the
edjusted basis for federal income tax purposes of an asset at the beginning of such
Allocarion Yzar is zero, Depreciation shall be determined with reference to such
beginning Gross Asset Value using any reasonable method selected by the

Managers.

L “Gross Asset Value" means, with respect to any essel, the asset's adjusted
basis for federal income tax purposes, except as follows:

(1) The initial Gross Asset Valuz of any asset contributed by a Member
to the Company shall be the gross fair market value of such assel 2s determined by
the contributing Member provided that a determination of the fair market vaiue of
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the contributed assets shall require the consent of the majority of the Members®
Units in the Company,

(2)  The Gross Asset Value of all Company assets shall be adjusted to
equal their respective gross fair market values, as determined by the Managers, as
of the following times:

' ()  The acquisition of an additional interest in the Company by
any new or existing Member in exchange for more than 2 de minimis Capita)

Contribution;

(i)  The distribution by the Company to a Member or other
Interest Holder of more than a de minimis amount of Property as consideration for

an Interest in the Company; and,

(lii)  The liquidation of the Company within the meaning of
Regulation Section 1.704-1(b)(2)(ii)(g): provided, however, that adjustments
pursuant to clauses (i) and (i) above shall be made only if the Managers
reasonably determine that such adjustments are necessary or appropriate to reflect
the reletive economic interests of the Members and other Interest Holders in the

Company;

(3) The Gross Asset Value of any Company asset distributed to any
Member or other Interest Holder shall be adjusted to equal the gross fair market
value (taking Code Section 7701(g) into account) of such asset on the day of
distribution as determined by the distributee and the Managers; provided that the
determination of the fair market valve of the distributed assets shall reguire the
consent of 2 majority of the Members' Units in the Company; and,

(4) The Gross Asset Values of Company assets shall be increased (or
decreased) to reflect any adjustments to the adjusted basis of such assets pursuant
to Code Section 734(b) or Code Section 743(b), but only to the extent that such
adjustments are taken into account in determining Capital Accounts pursuant to
Regulations Section 1.704-1(b)(2)(iv)(m) and subparagraph (6) of the definition of

"Profits" and "Losses" or Section B-4(c) hereof; provided, however, that Gross
Asset Values shall not be adjusted pursuant to this subpamagraph (4) to the extent
that an adjustment pursuant to subparagraph (2) is necessary or spproprate in
connection with a transaction that. would otherwise result in an. adjustment

pursuant to this subparagraph (4).

If the Gross Asset Value of an asset has been determined or adjusted pursuant o

subparagraph (1), (2} or (4) hereof, such Gross Asset Value shall thereafter be

adjusted by (he Depreciation taken into account with respect to such asset, for
purposes of computing Profiis and Lossas.

. "Member Nonrecourse Debt" has the same meaning as the term "Member
nonrecourse debt" in Section |.704-2(b)(4) of the Regulations.



k. "Member Nonrecourse Debt Mirdmum Gain" means an a(r;lount, with
respect 1o each Member Nonrecourse Debt, equal o the Company Minimum Gain
that would result if such Member Nonrecourse Debt were treated as a Nonrecourse
Liability, determined in accordance with Section 1.704-2(i)(3) of the Regulations.

. "Member Nonrecourse Deductions” has the same meaning as the term
“Member nonrecourse deductions" in Sections 1.704-2(1)(1) and [.704-2(i)(2) of
. the Regulanons.

m.  "Net Cash Flow" means the gross cash proceeds of the Company less the
portion thereof used to pay or establish reserves for all Company expenses, debt
payments, capital improvements, replacements, and contingencies, all as
determined by the Management Committee, "Net Cash Flow" shall not be reduced

by depreciation, amortization, cost recovery deductions, or similar allowances, but
shall be increased by any reductions of reserves prewously established pursuant to

the first sentence of this definition.

n Nonrecourse Deductions” has the meaning -set forth in Section 1.704-
2(b)(1) of the Regulations. .

0. "Nonrecourse Liability" has the meaning set forth in Section 1.704-2(b)(3)
of the Regulations.
P "Minimum Gain" has the meaning set forth in Sections 1.704-2(d) of the

Regulations. Minimum Gain. shall be computed separately for each Interest
Holder in 2 manner consistent with the Repulations under Internal Rcvanue Code

Section 704(b).

q. "Negative Capital Account" means a Capital Account with 2 balance of
less than zero.

L. "Nonrecourse Debt" has the meaning set forth in Section 1.704-2(b)(4) of
the Regulations.

5. "Nonrecourse Deductions" has the meaning set forth in Section 1.704-
“2(b)(1) of the Regulations.
t. "Nonrecoursc Liability" has the meaning sel forth in Section 1.704-2(b)(3)
of the Regulations.

u. "Partner Nonrecourse Deductions” has the meaning set forth in Section
1.704-2(i)(2) of the Regulations.

v, “Percentage Interest” means, with respect to any Member as of any date,
the ratio (expressed as a percentage) of the number of Units held by such Member
on such date fo the aggregate Units held by all Members on such dste. The Units
held by each Member immediately after the Effective Date is set forth in Appendix

A hereof
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w. "Profits” and “Losses" means for each Allocation Year, an amount equal o
the Company’s taxable income or loss for such Allocation Year, determined in
accordance with Internal Revenue Code Section 703(a) {for this purpose, all items
of income, gain, loss or deduction required to be stated separately pursuant to
‘Code Section 703(2)(1) shall be included in taxable income or loss), with the

following adjusmments (without duplication):

(1) Any income of the Company that is exempt from federal income
tax and not otherwise taken into account in computing Profits and Losses pursuant
to this definition of Profits and Losses shall be added to such taxable income or

loss;

(2)  Any expenditures of the Company described in Code Section
705(a)(2)(B) or treated as Code Section 705(2)(2)(B) expenditures pursuant to
Reguiation Section 1.704-1(b)(2)(iv)(i), and not otherwise taken into account in
- computing Profits and Losses shall be subtracted from such taxable income or

loss;

(3)  In the event Gross Asset Value of any Company asset is adjusted
pursuant to subparagraphs (2) or (3) of the definition of Gross Asset Value, the
amount of such adjustment shall be taken into account as gain (if the adjustment
increases-the Gross Asset Value of the asset) or loss (if the adjustment decreases
the Gross Asset Value of the asset) from the disposition of such asset and shall be

taken into account for purposes of computing Profits or Losses;

(4} Gain or loss resulting from any disposition of Property with respect
- to which gain or loss is recognized for federal income tax purposes shall bz
computed by reference to the Gross Asset Value of the Property disposed of,
notwithstanding that the adjusted tax basis of such Propesty differs from its Gross

Asset Valoe; '

(5)  In lieu of the depreciation, amontization, and other cost recovery
deductions taken into account in computing such taxable income or loss, there
shall be taken into account Depreciation for such Allocation Year, computed in

accordance with the definition of Depreciation:

(6)  To the extent an adjustment to the adjusted tax basis of any
Company asset pursuant to Internal Revenue Cade Section 734(b) is required
pursuant to Regulation Section 1.704-1(b)(2)(iv)(m)(4) to be taken into account in
determining Capital Accounts as & result of a distribution other than a liquidation
of a2 Member's or other Interest Holder's Interest in the Company, the amount of
such adjustment shall be treated as an jtem of gain (if the adjusiment increases the
basis of the asset) or loss (if the adjustment decreases the basis of the asset) from
the disposition of such asset and shall be taken into account for purposes of

computing Profits and Losses; and,
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(7)  Notwithstanding any other provision of this definition, any items
which are specially aliocated pursuant to Sections B4 or B-5 hereof shall not be

taken into account in computing Profits or Losses.

The amounts of the items of Company income, gain, loss or deduction available 1o
be specially allocated pursuant to Sections B-4 and B-5 hereof shall be d=temminzd

by applying rules analogous to those set forth in subparagraphs (1) through (6}
above,

X. “Property” reans all real and personal property acquired by the Corﬁpan)',
.including cash, and any improvements thereto, and shall include both tangible and

intangible property, '

¥. "Regulations” means the Income Tax Regulations, including Temporary
Regulations promulgated under the Internal Revenus Code, as such Regulations

may be amended from time to time,

z. “Regulatory Allocations” has the meaning set forth in Section B-5. hereof.

B-2. Profits,

Adter giving effect to the special allocations set forth in Sections B-4 and B-5,
Profits for any Allocation Year shall be allocated to the Members in proportion to

their Percentage Interests.

B-3. Losses.

After giving effect to the special allocations set forth in Sections B4 and B-5 and
subject to Section B-3, Losses for any Allocation Year shall be allocated to the

Members in proportion to their Percentage Interests.

B-4. Special Allpcations.
The following special allocations shall be made in the following order:

{2} Minimum Gain Chargeback. Except as otherwise provided in Section

. 1.7042(f) of the Regulations, nmotwithstanding any other provision of this
Appendix B, if there is a net decrease in Company Minimum Gain during any
Allocation Year, each Member shall be specially allocated items of Company
income snd gain for such Allocation Year (and, if necessary, subsequent
Allocation Years) in an amount equal to such Member's share of the ner decrease
in Company Minimum Gain, determined in accordance with Regulations Section
1.704-2(g).  Allocations pursuant to the previous sentence shall be made in
proportion to the respective amounts required to be allocated to each Member
pursuant thereto. The items to be so allocared shall be determined ip accordance
with sections 1.704-2(f) (6) and 1.704-2() (2) of the Reguiations. This Section B-
4(a) is intended to comply with the minimum gain chargeback requirement in
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Section 1.704-2(f) of the Regulations and shall be interpreted consistently
therewith.

(b) Member Minimum Gain Chargeback Except as otherwise provided in
Section }.704-2(i) (4) of the Repulations, norwithstanding any other provision of
this Appendix B, if there is 2 net decrease in Member Nonrecourse Debt Minimum
Gain attributable to a Member Nonrecourse Debt during any Allocation Year, each
Member who has a share of the Member Nonrecourse Debt Minimum Gain
attributable to such Member Nonrecourse Debt, determined in accordance with
Section 1.704-2(i) (5) of the Regulations, shall be specially allocated items of
Company income and gain for such Allocation Year (and, if necessary, subsequent
Allocation Years) in an amount equal to such Member's share of the net decrease
- in Member Nonrecourse. Debt, determined in accordance with Regulations Section
1.704-2(i) (4). Allocations pursuant to the previous sentence shall be made in
proportion to the respective amounts required to be allocated to each Member
-pursuant thereto. The items to be so allocated shall be determined in accordance
with Sections 1.704-2(i) (4) and 1.704-2(}) (2) of the Regulations. This Section B-
4(b) is intended to comply with the minimum gain chargeback requircment in
Section 1.704-2(i) (4) of the Regulations and shall be interpreted consistently

therewith.

(¢) Qualified Income Offset. In the event any Member unexpectedly
receives any adjustments, allocations, or distributions described in Sections 1.704-
IOYDED@, 1.704-10)2)GENDE),  or  L704-1B))(ENDE of the
Regulations, items of Company income and gain shall be specially allocated to
such Member in an amount and manner sufficient to eliminste, to the extent
required by the Regulations, the Adjusted Capital Account Deficit of the Member
a5 quickly as possible, provided that an allocation pursuant to this Section B-4(c)
shall be made only if and to the extent that the Member would have an Adjusted
Capital Account Deficit after all other allocations provided for in this Appendix B
have been tentatively made as if this Section B-4(c) were not in the Agreement.

(&) Gross Income Allocation. In the even! any Member bas a deficit

Capital Account at the end of any Allocation Year which is in excess of the sum of
(i) the amount such Member is obligated to restore pursuant to the penultimate
sentences of Regulations Sections 1.704-2(g)(1} and 1.704-2(i)(5), each such
--Member shall be specially allocated items of Company income-and gain in the -
amount of such excess as guickly as possible, provided that an allocation pursnant
to this Section B-4(d) shall be made only if and to the extent that such Member
would have a deficit Capital Account in excess of such sum after all other
allocations provided for in this Appendix B have been made as if Section B-4(c)

and this Section B-4(d) were not in the Agreement.

(e) Noorecourse Deductions. Nonrecourse Deductions for any Allocation
Year shall be specially allocated 1o the Members in proportion to their respective
Percentage Interests.
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(fy Member Nonrecourse Deductions. Any Member GNon:reoourss
Deductions for any Allocation Year shall be specially allocated to the Member
who bears the economic nisk of loss with respect to the Member Noarecourse Debt
to which such Member Nonrecourse Deductions are attributable in accordance

with Regulations Section 1.704-2(i) (1).

g) Section 754 Adjustments. To the extent an adjustment to the adjusted
tax basis of any Company assst, pursuant to Code Section 734(b) or Code
Section 743(b)  i5  required, pursvanl to  Regulations  Section
1.704-1(b)2)(v)(m)(2) or 1.704-1(b)(2)(iv)(m)(4), to be taken inlo account in
determining Capital Accounts as the result of a distribution to 2 Member in
complete liquidation of such Member's interest in the Company, the amount of
such adjustment to Capital Accounts shall be treated as en item of gain (if the
adjustment increases the basis of the asset) or loss (if the adjustment decreases
such basis) and such gain or loss shall be specially allocated to the Members in
accordance with their interests in the Company in the event Regulations
Section 1.704-1(b)(2)(iv)(mX2) spphes, or to the Member to whom such
distribution was made in the event Regulations Section 1.704-1(b)(2)(iv)(m)(4)

applies.

(h) Allocations Relating to Taxable lssuance of Company Units. Any
income, gain, loss or deduction realized as a direct or indirect result of the
issuance of Units by the Company to 8 Member (the "Issuance Hems™) shall be
allocated among the Members so that, to the extent possible, the net amount of
such Issuance Itemns, together with all other aliocations under this Agreement to
each Member shall be equal to the net amount that would have been allocated to
each such Member if the Issuance Items had not been realized,

B-5. Curative Allocations.

The allocations set forth in Sections B-4(a), B-4(b), B~4(c), B-4(d), B-4(e), B-4(f),
B-4(g) and B-6 (the "Regulatory Allocations™) are intended to comply with certain
requirements of the Regulations. It is the intent of the Members that, to the extent
possible, all Regulatory Allocations shall be offset either with other Regulatory
Allocations or with special aliocations of other items of Company income, gain,
loss or deduction pursuant to this Section B-5. Therefore, notwithstanding any
other provision of this Appendix B (other. than the Regulatory Allocations), the
Management Comumittec shall make such offsetting special allocations of
Company income, gain, loss or deduction in whatever manner it determines
appropriate so that, after such offsctting allocations are made, each Member's
Capital Account balance is, to the extent possible, equal to the Capital Account
balance such Member would have had if the Repulatory Allocations were not part
of the Agreement and all Company items were allocated pursuant to Sections B-2,

B-3, and B-4(h).

B-6. Loss Limitation.
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Losses allocated pursuant to Section B-3 hereof shall not exceed the maximum
amount of Losses that can be allocated without causing any Member 1o have an
Adjusted Capital Account Deficit at the end of any Allocation Year. In the event
some bul nof all of the Members would have Adjusted Capital Account Deficits as
" & consequence of an allocation of Losses pursuant to Section B-3 hereof, the
limitatiop sel forth in this Section B-6 shal] be applied on 2 Member by Member
basis and Losses not allocable to any Member as a result of such limitation shall
be allocated to the other Members in accordance with the positive balances in such
Member's Capital Accounts so as to allocate the maximum permissible Losses to
each Member under Section 1.704-1(b)(2){ii)}(d) of the Regulations.

B-7.  Other Allocation Rules.

() For purposes of determining the Profits, Losses, or any other items
allocable to any period, Profits, Losses, and any such other items shall be
determined on a daily, monthly, or other basis, as determined by the Management
Committee using any permissible method under Code Section 706 and the

Regulations thereunder,

, (b) The Members are aware of the income tax consequences of the
aliocations made by this Appendix B and hereby agree to be bound by the
provisions of this Appendix B in reporting their shares of Company income and

Joss for income tax purposes.

(c) Solely for purposes of determining 2 Member's proportionate share of
the "excess nonrecoursc liabilities" of the Company within the meaning of
Regulations Section 1.752-3(a) (3), the Members' interests in Company profits are

in proportion o their Percentage Interests.

To the extent permitted by Section 1.704-2(h) (3) of the Regulations, the Manager
shall endeavor to treat distributions of Net Cash Flow as baving been made from
the proceeds of a Nonrecourse Liability or a Member Nonrecourse Debt only to
the extent that such distributions would cause or increase an Adjusted Capital

Account Deficit for any Member.
B-8, Tax Allocations: Code Secfion fﬂd(c).

In aceordance with Code Section 704(c) and the Rezulattons thereunder, income,
gain, loss, and deduction with espect to.any Property contributed to the capital of
the Corapany shall, solely for tax purposes, be allocated among the Members so as
to take account of any variation between the adjusted basis of such Property to the
Company for federal income tax purposes and its initial Gross Asset Value
(computed in accordance with the definition of Gross Asset Value) using an
appropriate and reasonable method of aliocation as sei out in the Regulations to

Code Section 704(c), as the Managers shall determine.

In the event the Gross Asset Value of any Company asset is adjusted pursuant to
subparzgraph (ii) of the definition of Gross Asset Value, subsequent allocations of

10
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income, gain, loss, and deduction with respect to such asset shall take account of
any variation between the adjusted basis of such asset for federal income tax
purposes and its Gross Asset Value in the same manner as under Code

Section 704(c) and the Regulations thereunder.

Any elections or other decisions relating to such allocations shall be made by the
Management Committee in any manner that reasonably reflects the purpose and
intention of this Agresment. Allocations pursuant to this Section B-§ are solely
for purposes of federal, state, and Jocal taxes and shal! not affect, or in any way be
taken into account in computing, any Member's Capita] Account or share of
Profits, Losses, other items, or diswibutions pursuant fo any provision of this

Agreement.
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LOAN AGREEMENT

THIS LOAN AGREEMENT (the “Agreement™) is made and entered info as of
this 30th day of October, 2006, by end between IB DEVELOPMENT, LLC, a North Carolina
limited libility company (the “Bomower”), and UNITED BA.NB, INC,, & state banking
association (the “Benk™).

WHEREAS, the Borrower has requested the Bank 10 make & loan to the Borrower
in the maximum principal amount of $28,212,594.00 as provided in Section 1 hereof (the
“Loan"); and

WHEREAS, the proceeds of the Loen will be used by the Borrower to purchase
certgin real estate located in the Town of Weddington, Union County, North Caroline from
Emily Pierce Whitt, Trustee, Milimac Holdings, LLC, and Charles Allen Deal and Patricia Deal
(collectively, the “Sellers™), pursuant to those certsin Real Bstate Purchase Apreements, dated:
October 25, 2005, August 24, 2006, and Qctober 30 , 2006, by and among the Bomrower and the
Sellers (collectively, the “Resl Estate Purchase Agreement’) and for such other purposes as set
forth herein; and

WHEREAS, the Loan will be secured by a first priority lien on all of the righl,
titie and interest of the Bormower in and {o the real property identified on Exhibit 4 sttached
hereto (the “Real Property’} along with e first prionty lien on all of the personal propeny
identified on Exhibit A attached hereto (“Peraonal Property"); and

WHEREAS, Andrew A. Payne III, Ralph L. Bellard, IIL, Stephen B. Farmer,
David P. Ferretti, Andrew B. Jordon, Mark A, Grimmett, Shawn P. George, David P. Pray, R
Scott Long, Timothy K. Wilcox, Andy Rooke and Robert Fluggins (eech a “Guarantor” and
collectively, the “Guerantors™) shall each frevocably and unconditionally guarantee the Loap in
such amounts as are more particularly set forth in the respective Guaranty Agreements of even
date herewith and executed by Guarentors, which amounts shall remein & fixed doliar amount
during the term of the Loan (esch a “Guaranty and collectively, the “Gueranties”); and

WHEREAS, the Bank is willing fo provide such Loan subject to the terms end
conditions hereinafier set forth,

NOW, THEREFORE in consideration of the premises and the mutal promises
~ and covenants nonta.mcd herein, the parties hereby agree as follows:

I, Loan.

{a)  Loan Subject to the terms and conditiens of this Agreement, the
Bank agrees to lend to the Borrower, as of the date hereof, the Loan in the amount of
$28,212,594.00 for the purposes specified herein. The Losn shell be evidenced by the
Promissory Note given by the Borrower to the Bank, in the form of Schedule I(a) attached
hereto and made a part hereof, in the principal amount of $28,212,594.00 (ihe “Note™). No
repayment or prepayment of any portion of the Loan by the Borrower shal) creste any obligation
on the part of the Bank to re-lend such repeid or prepaid amounts to the Bosrower, The Loan
shell bear interest at an annual fixed rate of 7.80% for the term of the Note. Interest on the Loan




shall be computed on the basis of & yesr consisting of 360 days applied to the actual number of
days clapsed. The Borrower sball repay the Loan in quarterly installments of interest only
commencing on November 30, 2008, and continuing on the same day in each third month

 thereafter, until May 1, 2008, when the entire outstanding principal balance of the Note and all
accrued and unpaid interest shall be due and payable in full. The interest reserve amount of
$2,953,833.00 shall not be disbursed by the Bank at the Closing (as hercinafter defined) but shal)
be held by the Bank and applied to the aforesaid monthly interest payments due Benk from
Borrower,

Borrower shall make principal reduction payments to Bank upon
the closing of cach sale of & lot within the Real Property (each a “Lot"). Each such payment
shall be made within seven (7) business days (es hereinafier defined) afier the sale of & Lot in an
amount equel to 100% of the gross contrast sales price for the Lot, less applicable closing costs,
buyer's interest carry and reasonable and customary sales commissions. *Business Day” shall
mean & dey other then a Saturday, Sunday or other day on which commercia] banks are
authorized or required to close under the laws of the United States of America and the State of

West Virginia

The closing under the Real Bstate Purchase Agreements will take
placc in two or three separate transactions during the week of October 30, 2006 and the Loan
proceeds will be disbursed by Bank for the closings subject to end in rccordrnce with the
Addendum attached hereto,

(b)  Late Fee. If any payment on the Loan is more than 10 days past its
due date, the Borrower also shall pay the Bank a latc fee equal to 2% of the emount due and
owing. If any payment is more then 30 days past its due date, or after maturity, whether by
acceleration or otherwise, or upon the occurrence and during the continuance of eny Event of
Default hereunder, the Loen-and other obligations of the Bomrower to the Bank hereunder shall
bear interest (computed and adjusted in the same manner, and with the same effect, as jnterest on
ths Loan prior to maturity) payable on demand e! & rate equal to the 7.8% plus 2% per annum, in

“all cases until paid and whather before or after the eniry of any judgment thereon, however, in no
event shal) such default rate be lese than the above described fixed note rate and in tha case such

note rate shall be the default rate,

{¢)  Loan Originafion Fee. In consideration of Bank making the Loan
to Borrower, Borrower agrees to pay to Bank on the Closing Date & loan origination fee (“Loan
Origination Fee") in the amount of $564,005.00 (2% of the Loan gmount).

(@ Loap Documents and Collatersl Security. This Agreement, the

Note, and any other documents contemplated by or executed in conmection with this Agreement
or the Note, including bul not limited to lestters of credif, puarenties, security agresments,
financing statements, collateral assigmments of contracts, fixtore filings, morigages and deeds of
trus! (collectively, together with all modifications, amendments, restalements, refinancings,
substimions for, replacements, consolidations, renewals or extensions, from time 1o time, thereof
or thereto, the “Loan Documents™), shall, except for the Guarantes and “"Letters of Credit™ (as
hereinafier defined), be secured by all of the Real Property and Personal Property described on
Exhibit A attached hercto end described in the applicable Loan Documents (the “Collatera)

Security”),

>
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The Loan shall alep be secured by the aforeseid Guaranties from the Guarantors
and by letters of credit ("Letiers of Credif”) to be provided to the Bank by the Guarantors.

- Each Guaranty from a Gusrantor will be imrevocable, unconditional, and in a fixed
doljar amount es set forth in the Guaranty. Each Guaranty will remain in effect for the term of
the Loan and until such time as the Note, together with all interest, late fees, and penalties, is
paid in full, end will nof be reduced with principal reductions.

The Letters of Credit shall total the amount of §13,065,974.00 and shall be
comprised .of 35% of the acquisition costs (88,372,154.00) and 100% of the remsining Loan
emount for fees, soft costs and interest reserve. The Letters of Credit shall be irevocable with
an expiration of the later to ocour of (i) 30 to 60 days efter the maturity of the Loan, or (ii) the
date that the principal balance of the Note, topether with all interest, Jate fecs and penslties, is
paid in full, The Lstters of Credit shall be from a bank or banks satisfactory to the Bank and its
conpsel,

The Loan Documents shell be in form and substance satisfactory to the Bank and
its counsel, aud the Borrower agrees to execute any documents and deliver any property 1o the
Bank deemed .necessary by the Bank or its counsel to evidence or assurc the protection,
perfection and/or enforeement of such Collateral Security including, without limitation, security
agreements, financing statements, fixture filings and emendments thereto or continuations
thereof and mortgages, deeds of trust and similar documents, and amendments therelo,

()  Taxes. The Bomower agrees to pay any present or future stamp or
documentary taxes or any other excise or property taxes, charges, or similar levies (which shall
not, in any event include any fransfer or other texes that erise or are incurred or imposed solely
85 8 resuff of transfer or assignment by the Bank of all or any portion of the Loan) that arise from
the execufion, delivery or registrution of, or otherwise with respect to, this Agreement
(hereinafier referred to as *Taxes”). Notwithstanding the foregoing, Borrower shall have the
Tight to contest any Taxes by instituting end diligently and in good faith pursving, appropriate
judicial and/or administrative proceedings as to prevent or suspend collections, provided that
Borrower provides Bank with sdequate security for payment of the Taxes.

_ (f) Indemnity. The Borrower will indemnify within 30 days from the
date the Bank mekes written demand therefor, the Bank for the full amount of Taxes paid by the
Benk &nd any liability (including penslties, additions to tax, interest and expenses} arising

- therefrom or with respect thereto, whether or not such Taxes were correctly or legally aspesped,
 provided that the Bank wi}l cooperate with the Borrower in contesting the imposition .of any
Taxes or obtaining a refund thereof. '

(2 jvel of Covenants. Without prejudice to the survival of any
other agreement of the Borrower hereunder, the agreements and obligations of the Borrower
contained in this Section sha)l survive the payment in full of principal and interest hereunder.

(h)  Prepayments. The Loan shell be subject to prepayment, in whole
or in pari, &t any time without penally. Any prepayment shall be applied in sccordance with the
instructions of the Borrower at the time esch such prepayment is made, Any Loan prepayment




shall not be re-loaned to the Borrower and shall apply 1o instaliments due hereunder in inverse
order of matwrity.

(i)  Payments. All payments of principal and interest hereunder shal}
be made in immediately aveilable funds, for the ascount of the Bank af United Bank, Inc.,
500 Virginia Street, Easi, Charleston, West Virginia 25301-2135, or at such other place as may
be designated by ths Bank to the Borrower in writing. The Bank is authorized by the Borrower
to enter from time to ime the bhalance of the Loan and all payments and prepayments thereon on
the reverse of the Note or in the Bank’s regularly maintained date processing records, and the
eggregate unpaid amount of the Loan set forth thereon or therein shall be presumptive evidence
of the amount owing to the Bunk and unpaid thereon. Upon request and payment by the
Borrower of & reasonable fee which compensates the Bank for the cost of issuing the seme, the
Bank shall provide the Borrower with a statement showing all payments and prepayments on the
. Loan,

2 Representations and Warranties. To induce the Bank o enter into this
Agreement and to agree to make the Losn, the Borrower represents and warrants 85 follows:

: (1)  Existence. The Borrower is duly organized, validly existing end in
good standing a5 a limited Jiability company under the laws of the State of North Carolina. The
Borrower is duly qualified as s foreign corporation or limited linbility company and in good
standing under the laws of each jurisdiction in which the failure to be 8o qualified by the
‘Borrower would have » material adverse effect on the business or finemeial condition of the
Barrower, taken as 2 whole, The location of the chief executive office of the Borrower is 13850
Bellantyne Corporate Place, Suite 150, Charlotte, North Carolina 28277,

()  Authority. The Borrower hes full power and authority to own its
properties and fo conduct its businesses es such businesses are now being conducted, and the
Borrower hes full power end authorily to execute, deliver and perform under (his Agreement, the
Note and ali other Loan Documents.

(c) Bomowine  Authorizafion. The execntion, delivery and

performence by the Borrower of this Agresment, (he Note snd the other Loen Documents:
(i) have been duly authorized by all requisite ection; (ii) do not and will not (A) vioiete any
provision of aoy law, statute, rule or regulation applicable to the Borrower or the Collateral
Security, (B} violate any order, judgment or decree of any court, arbitrator or other agency of
government applicable to the Borrower or the Collateral Security, (C) violate the arficles. of
“Giganization, operating agréemént or other organizational or govamning documents of the
Borrower, or (D) create a breach or default under the provisions of any provision of eny material
agreement (including, without limitation, any agreement with members) to which the Borrower
is & party or subject or by which it or any of its properties or assets ere boumd; (iii) except as
otherwise provided in this Agreement, do not and will not result in the creation or.imposition of
any lien, charge or encurnbrance of eny nature whatsoever upon any of the properties or assets of
the Borrower; end (iv) do not and will ot reguire any consent, approval or other action by or.any
notice to or filing with any court or adminisirative or governmental body or any ofher person or
entity. This Agreement and the other Loan Documents have been duly cxecuted and defivered
on behalf of the Borrower and constituie the legal, valid and binding obli gations of the Borrower,




enforceable against the Borrower in accordance with their respective terms, lo fhe cxtent such
Bormower has executed the same.

(d)  Finsncial Information and Reports. Borrower is & newly formed

entity and therefore does nol have any historical financial statements. Neither the Borrower nor
the Guarantors have any matcrial contingent liebilites required to be disclosed under GAAP
which are not provided for or disclesed in such financial statements.

(&) Indebtedness. The Borrower does not have eny indebtedness nor
has Borrower gusranteed the obligations of any other person {except by endorsement of
negotiable instruments payable on sight for deposit or collection or similar banking transaciions
in the usual course of business), and there exists no default under the provisions of any
instrument evidencing any indsbtedness of the Borrower or of any agresment relating theretn,
either currently or after giving effect to the Loan.

{H Actions, As of the date of this Agresment, there is no action, suit,
investigation or proceeding pending or, to the knowledge of the Borrower, threatened against or
affecting the Borrower before any courl, arbitrator or administrative or governmental agency
which is reasonably likely to result in eny material adverse change in the business, operations or
condition (financial or otherwige) of the Borrower taken as s whole, nor, to the best of the
Borrower's knowledge after diligent investigation, is there amy basis for eny such action which ie
reesonably likely fo result in such a materia) adverse change.

(¢) Title {6 Propetty. The Borrower has good and marketable title in
the Collateral Security free and clear of al liens, mortgages, pledges, security interests,
encumbrances or cherges of any kind, including eny agreement to give rny of the foregoing, any
conditional sale or other title retention agreement or any lease in the nature thereof, other than
the liens and security interests listed on attached Schedule 2{g) (the “Permitted Liens™).

(h) ERISA. No “employee welfare benefit plan” or “employee
pension benefit plan” (es defined in Sections 3(1) and 3(2), respectively, of the Employee
Retirement Income Securify Act of 1974, s emended and in effect (“ERISA")) has been
established or is mainteined by Bormower.

(6] Purpose of the Loan. The Loan shall be used by the Bommower 1o
purchase the Real Estate pursuent to the Real Estate Purchese Agrecment and for certain soft
costs and intérest reserve as follows:

Loan is comprised as follows:

$23,302,492 Land cost

§ 659,264 Fee paid for Iend assemblage

$ 2,953,833 Interest Reserve equal 10 1 1/2 years a{ 7.8%
§ 733,000 Soft costs

§ 564.005 United Bank loan fee

$28,212,594




The Loan is not secured, directly or indirectly, by any stock for the purpose of purchasing or
carrying any mergin stock or for any purpose which would violete either Regulation U, 12
C.F.R. Part 221, or Regulation X, 12 C.F.R. Part 224, promulgated by the Board of Governors of
the Federal Reserve System.

) (i) Compliapce. The Borrower is not in default under or acting in
material violetion of (i) any mortgege, indenture, lease, contracl or agresment 1o which it is a
party or by which any of its properties are bound; (if) its Asticles of Organization or Operating
Agresment, or other organizational or goveming documents; (iii) any judgment, order, writ,
injunction or deoree of any court or arbitration applicable to the Borrower or the Collateral
Security; or (iv) any order, license, rule or regulation or demand by any federal, state, municipal
or other governmonts! apency or any statute (including, without limitation, any applicable usury
or similar law) applicable to the Borrower or the Collateral Security.

) (k)  Adverse Contracts and Conditions, The Borrower 1s not (1) e party
to any contract or agreement ynade otherwise then in the ordinary course of business which, in
the reasonable opinion of the Borrower, is & burdensome coniract or agreement materielly end
edversely affecting the business operations of the Borrower, as such buginess is now conducted
or contemplated to be conducted or condition of the Borrower teken a8 2 whole, (ii) subjest to
any charge, restriction, judgment, decree or order, materially and adversely affeciing the
business, operations or condition, financisl or otherwise, of the Borrower taken as a whole, or
(iii) & party to any labor dispute which is reasonsbly likely to bave a material ndverse effect on
ihe Bormower.

()  Taxes. The Bomower hes filed all federsl, siate and local tax
retums end other reporis which it is required by law to file, has paid all taxcs, assessments and
other similar charges that are due and payable, other than taxes, if any, heing contested by the
Borrower in good faith end es to which adequate reserves heve been established in secordance
with GAAP, and has withhield all employee end similar texes which it is required by law to
withhold. -

(m) No Default. There cxists no condltion or cvent which would
constitute en Event of Default under this Agreement or any other of the Loan Documents
immediately after giving effect to the making of the Loan provided for hereunder or which
would mature into the same with notice or the passage of time or both.

o (n)  Conditione Mer. Al acts, condtlions and things required to be

done and performed and to have heppened to constitute this Agresment and the other Loan
Documents as the legal, valid end hinding obligations of the Borrower enforcesble in rccordance
with their respective terros, heve been done, performed and have heppened in due end eirict
compliance with all applicable laws and regulations.

{0)  Perfected Security Interests. The liens and security interests
-granted (o tbe Bank by the Bomrower in the Collatersl Security will, upon (i) execution and
delivery of the documents contemplated by this Loan Agreement; and (ii) the filing of
appropriate financing siaternents, fixture filings, mortgages and desds of trusts and delivery of
property where possession is required fo perfect 2 security interest, constitute valid and fully




perfected and continving first priority liens and security interests duly enforeesble in sccordance
with their terms under all applicsble laws, ruies and regulations, subject to no prior licns.

Eﬂﬁmmxmﬂ_clmhm. To best of Borrower's actusl

knowledgc, after duc inquiry, the Collateral Security is in compliance in all material respects
with ali federal, state, focal and regional statmes, ordinences, orders, judgments, rulings and
regulations relating to any maiiers of poliution or of environmental reguiation or conmol, end
there are and have been no releases or threatened releases or disposal of sny hazardous, toric or
dangerous substance, waste or material or any so0lid waste, poliutan! or contaminants (“hezardous
substances") defined as such in or for the purposs of the Comprehensive Environmental
Response, Compensation and Lisbility Act, as amended, codified at 42 U.S. C. §§ 9601, ef seq.,
any statute, law, ordinance, cods, rule, regulation, order or decree regulating, relating w or
imposing liebility for any hazardous, toxic or dangerovs substances, wastes or materials or any
solid wastes, pollutanis or contaminents in violation of eny such laws, Such matiers are
generally hereinafter referred to ss “Environmenial/Pollution Matiers,” and such matters include
specifically by way of example only and not by way of limitation: environmental or ecological
matters or controls, sir pollution, water pollution, surface and subsurface polintion (including,
but not limited to, soil, water well or other underground water contamination), noise tontrol,
dealings with hezardous and toxic materiels, sewer discharges, waste disposal, storage or
treatment, mo-off control, and effiuent discharges relating to the Collaterel Security. No notice
of any acruel or claimed or asserted failurs to comply with any such statutes, ordinances, orders
Judgments, mlings or regolations relafing to the Collateral Security with respect fo
Envirommnental/Pollution Matters is outstanding.

(@) No Untrue Statements. No representation or warranty by the
Borrower and no sfatement contained in this Agreemnent or in any other document furnished fo
the Bank or on behalf of any person pursuant to this Agrecment, contain any untrue statement of
a material fact or omit to state a material fact necessary to make the statements contained herein

or therein not misleading,

n Solveney. The Borrower, upon consummation of the Loan, does
not intend to and does not belisve that it has incurred debts that will be beyond its ability to pay
at maturity, the present fair saleable value of the assets of the Borrower exceeds the amount that
will be required to pay the probable Hability on its existing debis (whether matured or
unmatured, liquidated or naliguidated, absolute, fixed or confingent) as they become due &nd
payable; the Borrower does not have unrcasonebly small capital for it to camy on its business as
proposed fo be conducted; and the Bomower is not meking transfers under any evidence of
indebtedness with the intent to hinder, delay or-defraud any entity to which the Borrower is or
will become indebted. .

1 Borrowet's Covenants. The Borrower covenants and agrees that, from the
date of this Agreement and uniil the Loan is paid in full end all oblipations under this Agreement

are fully performed:

(a) Financiel Statements: Periodic Reports. The Borrower shall
furnish to the Bank: (i) as soon as praciicable and in any event within 120 days after the jast day
of each fiscal year of the Borrower, a copy of the aunual audit report of the Borrower prepared in
accordance with GAAP spplied on & basis consistent with ihat of the preceding fiscal year, and




consisting of & consolidated belance sheet as of the end of such fiscal yeer, consolidated
statements of eamings, stockholders’ equity and cash flows of the Borrower for such fiscal year
(herein called the “Year-Bnd Financials™), sudited by 2 finm of independent certified public
accountants of recognized standing reasonably sceeptable to the Bank, whose report shzll be in
scope and substance reasonably satisfactory fo the Bank; (if) as soon as practicable and in any
event within 60 days after June 30 of each calendar year during the term of the Loan, a copy of
unaudited financial statements of the Borrower, prepered on a basis consistent with that of the
preceding fiscal yeer, and consisting of & consolidated balanee sheet as of the end of such six (6)
month period, consolidated statements of eamnings, siockholders’ equity end cash flows, and &
consolidated stmtement of retained esmings of the Bormower for the six (6) month period
commencing on January | of such calendar through June 30 of such calendar year; and (iii} with
reasonable promptness, such other financial data in such form as the Bank may renscmably

request.

The Bank is puthorized to deliver 2 copy of eny finencial statement or other
cornmumication or document delivered (o il pursuent to this Section 3(e) to any participant in the
Loan end, if such delivery is required by any reguistory body having jurisdiction over the Bank,
to such regulatory body, provided that the Bank {and any perticipant in the Loan with whom
such data iz shared) shall keep such date confidential except to the extent otherwise required by
applicable iaws, that the Bank shal) not be required to maintain the confidentiality of any date or
other informetion otherwise required to be held by the Bank &5 confidentie]l (*'Confidential
Infonmation") if (i)it wag or becomes generally svaileble fo the public other than through
disclosure by the Bank in violation of this Agreement or through disclosure by the Bomower;
(ii) it was evailable to the Bank on & non-confidential basis prior to the disclosure to the Bank by
the Borrower, (iif) it becomes available to the Bank froin & source not known to the Bank to have
a duty of confidentiality with regard to the information; (iv) it is independently developed by the
Banly; (V) it is disclosed under operation of law, government repuiation, or court order, or {vi) the
Bank rcasonably believes disclosure is nequirod by law or in response to any governmental
Bgency request, in connection with an examinaion by regulstory authorities, or as required by

court order or subpoena or to defend itself from any cleim related to the Confidential

Information. The Bank will give the Borrower prompt written notice ai the address set forth in
this Agreement of any ordered or intended use of Confidentisl Information so that the Borrower
may seek ab appropriate proteciive order. The Borrower shall permit the Benk and its agents and
tepresentatives, at the expense of the Bank, to inspect its real and personal property and to verify
accounts and inspect and make copies of or extracts from its books, records and files, and to

discunss ite affairs, finances and accounts with its principal officers and counsel, all at such

- reasonable times upon prior request end as ofien as the Bank may reasonably request.

(b)  Insurance. The Borrower shall maintain with carriers reasonably
satisfactory to the Bank all risk coverage for the actual cash value of all of its real and personal
property, and maintain with carmricrs reasonably satisfactory to the Bank commercinl general
iiebility insurance coverage, including excess liability coverags, and, to the extent applicable,
flood insurance, all in amounts compsrable with other businesses similar to those of the
Borrower. The Boower shall maintain wotkers' compensation or other similer insurance which
may be required by applicable law, in al Jeast the minimum amount reguired by law, The
Borrower shall deliver to the Bank # certificate specifying the deteils of all such Insurance and
update and deliver same to the Bank upon reguest but no iess freqguently than annually. The
Borrower's insurance coverages as of the date hereof are detailed on Schedule 3(b) hereto. The
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Borrower shall name the Bank as an additional insured ymder such commercial general liability
policies and flood policies, end as loss payes under &ll propety policies covering property
included in the Collateral Security end add to all such policies standard mortgages endorsements
i favor of the Bank &nd endorsements tequiring 10 deys' prior notice to the Bank of any
cancellation or non-renewal of same; an request, furnish full information and certifications to the
Bank with respect thereto. The Borrower shall make payment of premiums for such policies on
or before the duc date directly to such insurer. The Borrower hereby puthorizes and directs any
such insurers to roake payments for any Joss insured sgainst as to which the Bank is an additional
insured or a loss payee directly to the Borrower end the Bank joinfly, The Borrower shall furnish
to the Bank prior io the date of this Agreement and from fime 10 time thereafter upon reguest,
certificates of insurence indicating that the policies of insurance required to be obtained and
meinteined by the Borrower pursuent to this Section 3{b) are in full force end effect.
Notwithsiending anything herein to the contrary snd upon written notice given to the Bank,
Borrower shall be entitled to 2]l insurance payments for any loss under £50,000,00, provided that
Bormrower (i) is not in default under this Agreement and (if) Borrower uses the funds to rebuiid,
repair or restore the damaged property.

{c) Texes. The Bomower shall file all federal, state and local tax
retuns and other reports it is required by law to file, and shall pay when due all taxes,
assessments and other lisbilities, except that the Borrower shall not be obligated to pay any texes
or assessments which it is contesting in good faith, provided that adequate reserves therefor are
established in accordance with GAAP, that such contests will not materially adversely affect the
Botrower's operetions or financial condifion or the Bank’s interest in the Collateral Security, and
that such taxes and assegsments are promptly peid when the dispute is finally determined.

{(d)  Existence and Status. The Borrower shall maintein its existence in
good standing under the laws of the Stete of North Caroline.

(¢)  Maintenance of Property. The Borrower shell maintein all of its
- real and persons! property in good working order, condition and repair, ordinary wear and tear
excepted, end shall not, except in the ordinary course of business, remove or permit the removal
of any improvement, accession or fixture therefrom that may in any way materially impair the
value of said property.

()  Complience with Law. The Borrower shall observe and comply in
afl material respects with all laws, ordinances, orders, judgments, rules, regulntions, centificates,

__franchises, permits, licenses, directions and requirernents of all federal, state, county, municipal
and other governments, departments, commissions, boards, bureaus, courts, authorities, officials
and officers which are now or &t any time hereafter may be epplicable to it and which might have
& material ndverse effect on the financial condition of the Borrower, unless and to the extent only
that eny of the foregoing shall be contested in good feith &nd by appropriate proceedings
diligently conducted by the Borrower and not having resuited in a finel judgment which has nat
been stayed pending appeal, '

(g)  Nolice. The Borower shall notify the Bank in writing, promptly
upon the Borrower’s learning thereof, of: (i) any litigation, svil or administrative proceeding
which may materially affect the operations, finencial condition or business of the Borrower teken
as a whols, whether or not the claim is considered by the Borrower io be covered by insurance,




uniess the appliceble insurer has expressly agreed to defend any such claim and cover fully the
liability therefnr; (ii) any defeult by the Borrower under any note, indenture, loan agreement,
mortgage, lease or other similar agresment to which the Borrower is 8 party or by which the
Borrower or its asseis ere bound which might have & materigl adverse effect on the Bomower;
(iii) ny default by any obligor under any material note or other evidence of debt (other then an
account receivable arising in the ordinary course of business) payeble to the Borrower; and (iv)
any materiel factual errors or, if discovered, any maierial factusl defects or ornissions in the
contents of this Agreement or the other Loan Documents or in the execution or acknowledgment
thereof.

(h} Books and Regords. The Barrower shall keep and meaintain

complete books of ecoounts, records and files with respzet to its business et its primary office
location at 13850 Bellantyne Corporate Place, Suite 150, Charlotie, North Carolina 28277 in
accordance with pas{ practices and shall sccurately and completely record all transactions
therein,

(i) Inspections, At eny reasonsble time and with prior notice fo
Bon'ower the Borrower shall allow the Bank access to and the right to examine and inspect,
eudit and meke extracts from, at the Borrower's cost, all of the Borrower's records, files, and
hooks of account, and the Bomrower shall execute and deliver at the request of the Bank such
instrments as may be necessary for the Bank to obtain such information concemning the business
of the Borrower as the Benk rhey require from any person and o complete such due diligence
regarding the Losn and the Collateral Security as the Bank or its counse]l may request.
Notwithstanding the foregoing, Borrower shall not be required to pay for any audit more than
once every twelve (12) months,

(i)  Deposits: Primery Operating Accounts. The Bomower shall

meintain its primary operating accounts with the Bank, -

(k)  Additional Borowing snd Liens. The Borrower will nol obtain
any loen from any other bank, financial jostitution or third party. The Bomower will nof
knowingly create, incur, assume or suffer to exist any essignment, pledge, security interesi, lien,
deed of trus(, mortgage, charge or other encumbrance of, in, to or upon (i) the Coliateral Seeurity
or Borrower's interest in the Collateral Security other than the liens in favor of the Bank; or (if)
eny other real ar personal property, hank accounts, deposits or any other assets owned by
Borrower, other then the Permitted Liens,

‘() Trensfer of Collateral Security. - The Borrower shall not sell, -

assign, trensfer, sbandon, convey, encumber, leasc or otherwisc dispose of any Collateral
Security (either as security or otherwise), without the prior written consent of the Bank, olher
“then the Permitted Liens,

{m) Amendments. The Borrower shall not amend, alter or change its
Articles of Orgenization, Operafing Agreements or other governing instruments, as applicable, in
any fiscal year for t2x and accounting purposes or sccounting methods in any material respect.

(n) Chanpe of Manarement or ip. -The Bomower shall not
merge or consolidale with any other entity; or take any sction fo change or permit & change in

10




ownership, manggement or the nature of Borrower’s businesses as presently conducted; or sell or
encumber, part with control of or transfer any interes! in Bomower.

{0) Distributions, Advances and Loans. The Borrower shall not make

distributions, advances or ioans to any of its managers or members, without the express writien
approval of the Bank, except for such distributions 1o Borrower's members that are necessary for
payment of income taxes attributed to Borrower's business or operations. The Borrower shall
not use the proceeds of the Loan 1o pay any saleries, bonusas, or othsr peyments of any kind 1o
any of its employees, managers or members,

{p)  Whiver. Any veriance from the covenanis of the Borower
pursuant to this Section 3 shall be permitted only with the prior written consent and/or waiver of
the Bank. Any such variance by consen! and/or waiver shall relate solely to the varence
addressed in such consent and/or waiver, and shall not operate as the Bank's consent and/or
waiver to any other variance of the same covenant or other covenants, nor shall it preciude the
exercise by the Bank of any power or right under this Agreement, other than with respect to such

© variance.

(9)  Compliance with Loan Doctments. The Borrower shall fmthfu]ly

observe and comply with all of the terms, conditions, agreements and covenanis contained in the
Loan Documents,

(r)  Qther Informaiion. Documents. Upon the written request of the
Bank, the Borrower shall promptly execute end deliver fo the Bank such other and farther

docoments and information abowt the business and financial condition of the Bomower or related
to thc Loen s the Bank may, from time to fime, reasonably request.

{s) Subordipation. The Borrower agrees that -eny nghts it has with
respect to the Collateral Security shall be subordinate to any lisn or security interest in favor of
the Bank. The Borrower hereby subordinates sny lien or security-interest, whether stetutory or
otherwise and including, without limitation, & lendlord’s statutory Jien for rent dve or to bacome
due under any lesses, which the Bomrower may have egainst the Collateral Security to the lien
and security interests granted the Bank in the Collateral Security.

(0 Location of Fixtures. If the Borrower desires to remove any

- Collateral Security that constitutes real estate fixtures from existing Jocations or establish 2 new

location at which such Collateral Security mey be located, it shell first: (a) give the Bank at Jeast

thirty (30) days’ prior written notice of its intention to do s0 and provide the Bank with such

information in connection therewith as the Bank may reasonsbly request; end (b) take such

action, satisfactory to the Bank, as may be necessary to maintain at all fimes the perfection and
priority of the security interests in such Coliatera! Security granted to the Bank.

4, Closing Conditions/Post ing Matters. The obligation of the Bank to
make the Loan or any portion thereof is subject to the sstisfaction of eech of the following
conditions precedent at or prior to the date of funding such Loan (sometimes re.fem:d to as the

“Closing” or the “Closing Date™):

(&) Default. Before and after giving effect to the Loan or any poriion
thereof, no Bvent of Default (as defined in Section 5 of this Agresment) or any event which, with
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the passage of time or the giving of notice, might mature inio an Event of Defaull, shall have
occurred and be continuing,

{®) Warranties. Before and efier giving effect to the Loan or any
portion thereof, the representations and warranties in Section 2 hersof shall be true and correc! in
all materie] respects es though made on fhe date of such Loan or porfion thereof, except to the

extent that a representation and warranty relates to a spezific date.

{c) Certification. As of the date of this Apreemont, the Borrower shali
heve delivered to the Bank s certificate of the Bomrower executed by its Secretary or Assistant
Secretary; (i) to the effect that the regolutions or consent deseribed in Section 4(d) below have
not been amended or rescinded and remain in full force and effect; (ii) a5 to the incumbency of
the individuals authorized to sign this Agreement and the other Loan Documents (with spetimen
signatures included); and (iii) 10 the effect that the Ariicles of Orgenization and Operating
Apreement or other organizationsl or governing documents of {he Borrower are in full foree end
effect in the form delivered to the Bank,

(@)  Resolufions. As of the date of this Agreement, the Borrower shall
have delivered fo the Bank, copies of the resolutions of the Borrower's Managers or conseat of
Borrower's Members authorizing the borrowings hereunder and the execution end delivery of
this Agreement and the other Loan Documents,

()  Insutance. As of the date of this Agreement, the Borrower shell
have delivered to the Bank the insurance information required by Section 3(b).

(f)  Asticles of Organization and Operating Aprcement. As of the date

of this Agreemeni, the Borrower shall have delivered to the Bank true and correct copies of its
articles of organizalion, a certificate of existence snd its opetating agreement,

{g) Note. As of the date of this Agreement, the Borrower shall have
delivered the Note to the Bank with all blanks appropriately completed and duly executed on
" behalf of the Borrower.

{h)  Legsl Opinion. As of the dele of this Agresment, the Borrower
shall have delivered to the Bank the logal opinion as counsel for the Borrower, dated the date of
this Agreement, substantislly in the form attached as Scheduole 4(h) herete.

(i) Loan Docaments; The Loan Documents evidencing or securing
the Collateral Security shell have been duly executed 2nd delivered by the Managers, Members
or Officers of the Borrower, as appropriate, and each such document that is 2 finaneing statement
or an amendment to or assignmeni of a financing statement or is & mortgage or deed of trust shal
have been filed or recorded in the sppropriate public offices in order to perfect or continue the
perfection of the security interest in the Collateral Security referenced therein.

(i) Letters of Credil, The Bank shall heve received the duly executed
Letters of Credit in & form and substance, and from & bank or banks, setisfactory to the Bank and
its counsel,
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(k)  Other Documentation. The Bank shall have received such other
informstion and documentation, in form and substance selisfactory to the Bank end its counsel,
relating to such matters as the Bank or its counse} shall reguire, including without limitation the
evidence of the filing in the appropriate office of the Loan Documents regarding the Collateral
Security.

{1 Loan QOrigination Fee. Borvower shal] have peid to Benk the Loan
Origination Fee. '

(m)  QGuaraspties/Financiel Information. The Bank shall have recsived

the Guaranties of the Guarantors in a form and stbstance satisfactory to the Bank and its counsel;
Further, Bank shall have received each Guaranior's financial information satisfactory to Bank
and its counsel (a minimum of 2 years of recent tax returns (at leest 2004)).

: {n) nder's Title ilment and jicy. The Bank shall have
received 8 lender's title insurance commitment end final title insurance policy relating fo the
Real Property and setisfactory to the Bank and its counsel. The fingl (itle policy shall insure the
Bank that it has & first lien desd of trust on the Real Property.

{o) Environmental Agsgssmént' The Banl: shall have received 2 phase
one envirommental assessment relating to the Rerl Property satisfactory w the Bank and its
. counsel. .

(p) ~ Sewer Apreement. Borrower shall provide to Benk & copy of the
agreement between Union and Mecklenburg Counties with respect to the public sewer
sewliceffaci]itics to bz provided io the Real Property.

Pogt Closing Malters. Subseguent to closing, Borrower covenants
and agrees io perform, do or obiain the following:

(i) Obtain or scquire all necessary permits and approvals for
Borrower's proposed development of or operations on the
Collaters! Security, snd provide to Benk satisfactory
evidence of the same.

(i) Obtein and provide to Bank, within 120 days of the
Closing, & new appreisal of the Real Property which
iocludes a market analysis addressing the level of existing
and proposed competifion, analyzing underlying market
demand, etc. and providing an “ms i5" and an “‘as
compleied” value. This appraisal will be subject to review
and approval by Doug Butcher.

(iii)  Provide to Bank updated personal finsncial information of

each Guarnntor safisfastory 1o Bank and its counse] dated
no! less then one (1) year from October 19, 2006,

by Ewvente of Default: Remegdiee.

13

[P




.:u.

(8)  Events of Defavit. If any of the following events (each, an “Even{
of Default") shall ocour, then the Bank may, without further notice or demand, aceclerale the
Loan and thercupon the Loan shall become immediately due and payable (except that the Loan
shall become sutomatically due and payable npon the occurrence of an ~vcnt deseribed in

" Sections S(a)(viil) and (8)(ix) below):

()] The Bomower does not pay the Bank any interest or
principal on the Loan or any other obligation hereunder within 10 days efier the date due,
whether by reason of acceleration or otherwise; or

(i) There shull liave ocourred any other event of defaull or
violation or breach of any covenunt, agreement or condition contained herein or in any
other Loan Document which hes not been cured by the Borrower within 30 days after the
eatlier to ocour of the date the Borrower has knowledge thereof and the date the Banl;
gives the Borrower notice thereof: or

(i) The Borrower does not pay when due or prior to the
expiration of the appliceble cure period, if eny, any principel or interest on any other
indebtedness consisting of borrowed money indebledness or capitalized lease
indebtedness, or the Borrower defauilts in the performance or observance of any other
term or condition contained in any agreement or instrument under which such
indebtedness is created, and the holder of soch other indebtednesy declares such
indebledness due prior fo its siated maturnty because of the Borrower's dafanlt
thereunder; or

(iv)  The Borrower does not perform its obligetions under any
agreement material to its business, the other party to such agreement declares such
agreement in defauli, end such defaul! creates & reasonable likelihood of material adverse
effect on the business, operations or finencial condition of the Borrower teken as a whole;
or

{v)  Any representstion or warranty made herein or in any ather
Loan Dociment or wriling fumished in connection with this Agreement ghall be false in
any material respect when made; or

(viy The Bomower is gcncrallj' not paying its debts es they
become due; or

(vii) The Borrower mekes &n assignment of any material parl of
its assets for the benefit of creditors; or

(viii) The Bomower applies for the appointment of & trustee or
receiver for any part of its assets or commences any proceedings relating to the Borrower
under eny bankruptcy, reorganizstion, errangement, insolvency, readjustment of .debt,
dissotution or other liguidation iaw of any jurisdiction; or any such applicetion is filed, or
any such proceedings are commenced, against the Borrower, end the Barower indicates
its approval, consent or acquiescence thereto; or an order is entered appointing such
trustes or receiver, or adjudicating the Borrower benkoupt or insolvent, or approving the
petifion in any such proceedings, snd such order remains in cffect for 30 days; or
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(ix) Any order is entered in eny proceedings sagainst the
Botrower decreeing the dissolution of the Bomrower; or

(x)  Any material part of the Borrower's operations taken as &
whole shall cease, terminate or be suspended, -subject to force mejeure and other than
temporary or seasonal czssations which are experienced by other companies in the seme
line of business and which would nol have a material adverse effect on the Bomrower's
operations or financial condition or its abitity to perform its obligations hereunder; or

(xi)  Any final, non-eppealable jndgment which, together with
other outstanding judgments againgi the Borrawer, causes the ageregate of such
judgments in excegs of confirmed insvrance covernge satisfactory to the Bank to exceed
$5,000,000, shall be rendered against the Borrower and remain unpaid and unstayed for
sixty (60) days; or '

(xii) Any action or proceeding before any court or any federal,

state, municipal or other governmentel department, commission, board, bureau, agency,
euthority, instrumentality or official shall be commenced egainst the Borrower which
would heve 2 materiel adverse effect on the Borrower's operations or financial condition
or its sbility to perform its obligetions hereunder; or '

(xiii) Thero shall be cormmenced any proceeding which remeins
undismissed for 2 period of 60 deys in which any federal, state, municipal or other
govemmental department, commission, board, bureau, agency, authority or
instrumentality shall seek to fake title, whether by condemnation or otherwise, to any
- material part of any property material to the operations of the Borrower; or

(xiv) If there shall be any change in the direct or indirect
. beneficial ownership of the Borrower; or

{xv) If eny person or entity obteins an order or decree in any
cour of competent juriediction enjoining or prohibiting the Botrower or the Bank from
performing under this Agreement or vnder any of the other Loan Documents, and such
proceeding is not discontinned and such decree is not vacated within 30 days after the
_granting thereof: or '

(xvi) The Bomower shall contest the validity and/or

--enforeeability of any of the Loan Documents in any material respect or with respect to-

the perfeciion of the Bank’s lien on any Collateral Security.

(®)  Rights snd Remedies in the Event of Default. Upon any Event of

Default, and &t any time thereafter; the Bank may do any one or more of the following:
(1) exercise any or ll of the rights of the Bank under the Loan Documents, and/or the Banlk's
Tights as & secured party under the Uniform Commercial Code (“UCC™) and applicable laws
upon default by & debtor, and/or otherwise available 1o the Benk at law or in equity; (2) sell,
foreclose wpon or otherwise dispose of the Collateral Security; and (3) enter into and/or take
possession of and/or collect and receive the Collateral Security and take all appropriate steps o
secure and protect the Collateral Security. The Bank shall have no ohligation to preserve tights
_to the Collateral Security against prior pasties (other than as required under the provistons of the
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UCC} or to marshal any Collateral Security for the benefit of eny person or entity. All sums
expended by Bank for such purpose shall be deemed to have been paid to the Borrower and shal)
be secured by the Collateral Security.

If an Event of Default occurs hereunder, or if the Loan is accelerated pursuant to
this Section 5, without limiting any other right or remedy lo which the Bank may be entifled at
lsw or in equity, the Borrower heseby directs the Bank io set-off and to appropriate and epply
any and all deposits and any other indebtedness or property at eny time held or owing by the
Barnik to or for the credit of or the account of the Borrower at the Bank, against and on account of
the indebtedness and other linbilities of the Borrower to the Bupk hereunder and under the Notg,
regardless of whether or not the Bank shall have made eny demand hereunder and although such
lisbilities, or any of them, shall be contingent or unmatured. In sddition, the Bomower hersby
directs the Bank to sel-off and to appropriste and apply any and 2ll such deposits or property
against and on accourtt of the liebilities of the Borrower o the extent such amounts are not
promptly paid or reimbursed to the Bank upon demand thercfor. The rights and remedies granted
to the Bank under this paragraph sball be in eddition to, and not in substitntion for, any rights or
remedies, inclnding, without limitation, any right of set-off or banker's lien, to which the Bank
may otherwise be entitied.

No remedy conferred in this Agreement upon the Bank is intended to be exclusive
of any other remedy, end each and every such remedy shall be cumulative and shall be in
addition to every other remedy conferred herein or now or hereafter existing at law or in equity
or by statute or otherwise, including, but not limited to, any other remedy conferred in the Loan
Documents,

{c) Cross-Defanit, An Bvent of Default under any Loan Documnents
will constitute an Bvent of Default under this Agreement and an Event of Default under any
other agreements with or in favor of the Bank related to the Loan, whether or not such is
specified thersin.

(3)  Cross-Colisteralizaiion. The procesds of any property of Borrower
or Guarantors in the possession of Lender or in which Lender has a security interest, whether or
not such property is held as security for the Obligations under the Loan Documents, und any
funds of Borrower or Guarantors heid by Lender may be epplied by Lender upon en Event of
Default, at Lénder's discretion, to the obligations outstanding under the Note and the other Loan
Documents or to any other indebtedness of Borrower to Lender, af such times and in such order
as Lender may from time to time deem appropriafe.

(¢)  Recoverv of Expenses. Lender shall have the right to recover and
Borrower and/or Guarantors shall pay to Lender on demand any and &l expenses, including legal
expenses and attorneys® fees, incwired or paid by Lender for protecting or enforcing the
obligations of Borrower and Guarantors and all rights of Lender hereunder and under the ofher
Loan Documents, including Lender's right to take possession of the Collateral Security, prepare
the Security Collateral for sale and sell the Security Collateral, All such expenses shall beer
intersst at an annual rate equal to the Index plus four percent (4%) ontil paid in full.




6, CGenerzi.

(=) cley; Rel Bte. No delay, omission or
forbearance on the part of the Bank in the exercise of any power or right shall operete as 2
waiver thereof, nor shall any single or partial dclay, omission or forbearance in the exercise of
any other power or right. The rights and remediss of the Bank hercin provided are cumvlative,
shall be interpreted in all respeets in favor of the Banls, and are not exclusive of any other rights
and/or remedies provided by law.

Any release (regardless of considerstion) by the Bank of any part
of the Coilateral Security held for repayment of the Borrower's obligations herennder shall not,
&s to the remainder of the Collateral Security, in any way impuir or affect the lien thereon or its
priority over any subordinate lien, In addition, the Borrower shell not be relisved of any of its
obligations hereunder by reason of the addition or release of any such Collateral Security or the
Borrower hereunder. The Borrower hereby waives any and all defenses based on guaranties,
suretyship or impairment of collateral.

(b)  Notice. Exceptas otherwise expressly provided in this Agreement,
any notice hersunder shall be in writing and shall be deemed to be given when personally
delivered, by facsimile with transmission confirmed, or when sent by certified mail, postege
prepaid, and addressed 1o the parties 8t their addresses set forth below:

Bank: United Bank, Inc,
500 Virginia Street, East
Charleston, West Virginia 2530]
Anention: Julie R. Gurtis, Senior Vice President
Telephone: (304) 348-8377
_Fax: (304)348-8353

Bomrower: 1B Development, LLC
13850 Ballantyne Corporate Place, Suite 150
Charleite, North Caroline 28277
Attention: Brian W. Hilbrant
Telephone; (704) 927-5202
Fax: (704) 887-4901

‘The Botrower or the Bank may, by written notice to the others as provided
hérein, designate ariother address for purposes ‘hereunder.

()  Bxpenges: Indemnity. The Borrower shell pay all reasonable out-
of-pocket expenses of the Bank and its employees (but excluding the salaries of the Bank’s own

employees) and reasonable attorney's fees and legal expensas of the Bank's counsel actually
incrred by the Bank in entering into and closing this Apreement and prepering the
documentation in connection herewith or in connection with any amendments or modifications
hereto, and administering or enforcing the obligations of the Bomrower hereunder or under any of
the other Loan Documents, and the Borrower agrees to pay the Bank upon demand for the same.
The Borower shall defend, indemnify and hold the Bank harmless from any lisbility, obligation,
cosl, demage or expense (including aftorney’s fess and legal expenses) or taxes (piher than
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income taxes), fees or third party claims which may erise or be relsted to the execution, delivery
or performance of this Agreement or any of the other Loen Documents, except in the cese of
gross negligence or williul misconduct on the part of the Bank. The Borrowsr further agrees to
indemmify and hold hannless the Bank from any loss or expense (including attomeys® fees and
legal expenses) which the Bank may sustain or incwr as a conseguence of default by the
Borrower of any of its obligations under this Agreement or eny of the Loen Documents,

(d) Survival. All covenants and agreements of the Borrower made
herein or otherwise in connection with the transactions contemplated hereby shall survive the
execution and delivery of this Agreement and the other Loan Documents, and shell remain in
effect so long as any obligations of the Borrower are outstanding hereunder or under any of the
other Loan Documents,

(e}  Scversbility. Any provision of this Agreament or any of the other
Logn Documents which is prohibited or unenforcesble in any jurisdiction shall, es to such
Jurisdiction, be ineffective to the extent of such prohibition of enforceability withowt invalidating
the remeining portions hereof or affecting the validity or enforceability of such provision in any
other junsdiction,

{t) Governing_Lew. The Lozn shall be decmed made in West
Virginia, and this Agreement and &ll other Loan Documents {except for the deed of trust which
shall be govemed by North Carolina law), and &l} of the rights and obligations of the Borrower
and the Bank hereunder and thersunder, shall in a]] respects be governed by and construed in
accordance with the lawg of the State of West Virginis, including all matters of consiruction,
velidity and performance, Without limitation or the ability of the Bank to initiate and prosecute
any ection or proceeding in apy applicable jorisdiction related to loen repayment the Borrower
and the Bank agree that any action or proceeding commenced by or on behalf of the parties
arising out of or relating to the Loan and this Agreement and eny of the other Loan Documents
shall be commenced and maintained in the District Court of the United States for the Southem
District of West Virginia, or the Circuit Court of Kenawha County, West Virginia, or any other
court of applicable jurisdiction loceted in Charleston, West Virginia, The Borrower and the
- Bank also ngree that a summons apd complaint commencing an action or proceeding in eny such
West Virginia courts by or on behalf of such parfies shall be properly served and shall confer
‘personal jurisdiction on a party (to which jurediction seid party consents and submits itself,
waiving any objection based upon forum non conveniens end eny objection to venue of eny
sction instituted hereunder), if (i) served personelly or by ceriified mail to the other parly at any
of its addresses noted herein; or (ii) as otherwise provided under the laws of the State of West
Virginia. The interest rates and all other terms of the Loan negotiated with the Borrower ere, in
part, related to the aforesaid provisions on jurisdiction, which the Bank deems & vital part of this
loan arrangement. The Borrower and the Bank each waive eny right to trial by jury in any action
or proceeding relating to this Agreement, the Note or the Loan Documents or eny transaction

contempiated therein or thereby.

()  Successors. This Agresment ghall be binding upoen and inure to the
benefit of the Borrower and the Bank and their respective successors and assigns. The Borrower
shall not essign its rights or delegate its duties hereunder without the prior wrtten consent of the

Bank,
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(h) Amepdment. Except as otherwise expressly provided herein, this
Agresment may not be modified or amended except in writing signed by authorized officers of
the Berni; and the Borrower.

(i) Counterparts. This Agreemeni may be executed in multiple
counterparts, all of which constitute one document herennder.

() Obligations to Third Parfies. This Agresment shall not he deemed

to be for the benefit of any third party. All requirements, restrictions and conditions that are or
may be imposed by the Banlk are solely for the benefil and protection of the Bank end mney be
waived by the Banl: for any reason.

19] Entire Agreement. Amendments. This Agreement and the other
Loan Documents referved to herein and therein constitute the entire agreemeni between and

among the parties hereto reltating t the subject matter hereof, incorporate of reseind &ll prior
agresments and understandings between and smong the partics hereto relating to the subject
raatier hereof, and cannot be changed or terminated orally and shall be deemed effective gs of the
date they arc nccepted by the Bank. No amendment or waiver of any provision of this
Agresment shall be effective unless the same shal] be in wriling and sigmed by the Borrower snd
the Bank and then such waiver and consent shall be effective only in the specific instence and for
the specific purpose for which given. ‘

{0 Recovery of Payments. The Bosrower mgrees that if any amounts
are paid by the Borrower to the Bank pursuant to the Loen Documents, or to the extent that the
Borrower makes a peyment to the Bank, or the Bank receives any proceeds of the Collateral
Security, which payment or payments or any part thereof are subsequently invalidated, declared
10 be fraudulent or preferential, set aside or ofherwise is required to be repaid to the Borrower, or
0 an estate, trusiee, recejver or any other party, including without {imilation, vnder sny
bankruptey lew, state or federal law, common Jaw or equitable cause, then to the extent of such
payment or repayment, the obligation or part thereof which has been paid, reduced or satisfied by
such smound shall be reinstated and continue in full foree and effect as of the date such initial
payment, reduction or satisfaction occurred (said payments or repeyments being hereinafier
referred to as “Recovered Payments™. The Borrower shell heve an obligation to defend and
indemnify the Bank of and from any claim or loss under this section, including without
Jimitation, the Bank's attorneys' fees and expenses in the defense of eny such action or suit. The
Loan Docurnents shall remain in ful! force and effect until two years after all indebtedness of the
Bomower has been repaid to the Bank or until eny issue or coniroversy regarding any Recovered
Payments is judiciafly concluded and no right of appeal remaing.

(m) Assipnment by the Bank. The Bank may assign this Agresmen,
the Note and the other Loan Documents to any other person, firm or corporation, provided tha;
all the provisions of this Agreement shal) continue to apply to alt of the Loan Documents. Such
assignment shall be deemed to be a2 compliance by the Bank with this Agreement snd to have
besn made in pursuance of this Agreement, and not to be a modification hereof.

(n)  Security Interest Absolute. All rights of Bank gnd the liens and

secutity interests herevnder and under the other Losn Documents, and all oblgations of
Borrower and the Guarantors hereunder and under the other Loen Documents, shall be ebsolute

19




and unconditional irrespective of: (i) any lack of validity or enforceability of this Agreement, the
Note, any other Loan Documeats, or any lien, security interest or assignment made hereunder or
under any other Loan Documents; (ii) any change in the time, manner or place of payment of, or
in any other term of, all or any of the obligations, or any other emendment or waiver of, or any
consent to eny departare from, this Agresment, the Note, or any other Loan Documents; (jii) any
exchenge, release or non-perfection of any other collateral, or any releese or amendment or
waiver of, or comsen( to departure from, eny Loan Docursent for elf or eny of the obligations; or
(iv) any other circumstance which might otherwise constitute = defense availeble to, or a
discharge of, Borrower, Guarantors or a third party pledgor.

{0) Sole Discretion of Lender. Wherever pursuent to such Loan
Document, Bank exercises any right given to if fo approve or disepprove, or any arrangement or
term is to be safisfactory to Bank, the decision of Bank fo approve or dlsappmve or 1o decide that
arrengements of terms are sat:sfaclory or not satisfactory shall be in the sole but reasonsble
discretion of Bank and shall be finel and conclusive, except as may be otherwise specifically
provided therein. In addition, Bank shall have the right 1o refuse to grant its consent, approval or
pceeptance or to indicate its satisfaction whenever such consent, mpproval, scceptance or
satisfaction shall be required under such instrument.

(Signatures appear on following page)
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IN WITNESS WHEREOQF, the parties hersto heve caused this Agreement to be

execuled by their respective officers thereunto duly suthorized as of the date first above writien.

1666874,1

BORROWER,
1B DEVELOPMENT, LLC

By: Infinity Pariners, LLC
Jls: Manager

ol
"“2%4
Ille R. Gurtis
nior Vice Presideat, Commerclal Banking

lts:_m:s \-.mf_;\-.or"’

BANK:
UNITED BANK,

By

Its:
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EXHIBIT A- Collateral Security- Real Property

Ownership Deed BooluPape Date Parcel No. | Sixe/Acres
Emily Pierce Whitl, Trustes 104B/503 01/15/1998 0g-150-071 23.804
. 0206089 0911971966 06-126-101A 1010
Milimae Holdings, LLC 0t84/618 062671963 Gf-126-011 1,000
Milinnsc Holdings, LLC DOBG/DNS 01D4N 928 06-126-010 . 20310
Cheres Allen Deal 01937339 09725719564 06~126-002 B0.670
Charles Allen Desl, et al 1691343 07/13/1561 06-126-0034 105.420
Chnrias Allen Deal, et al 0393/750 ORMB/1985 056-125-006B 6813
Chures A. Desl & Patriciz 03147284 05/20/1578 06-126-00BA 1.340
Chardes Allen Desl 0193/33% 09/25/1964 06-126-008 1372
TOTAL ACRES 261,669

Colisteral Security- Persona) Property

All pgsets, ntx;oimts, contracte, contract rights, deposits, cash, securities, notes,
general inangibles and all other personal property of Borrower.




Bchedule 1(a)- Note




w

Schedule 2{g)- Permitted Lions

Second lien deed of trust to be given by Borrower to secure unto Vandelia Capital 1,
LLC (“Vandalia”) the Borrower's obligations under B ceriain Fee Apreement between
Bomowsr and Vendalie, including 5 certain promissory note in the principal amount of
Twelve Million Doliars ($12,000,000.00), subjec! fo increase, as more particularly
deseribed therein, which deed of trust is to be junior in priotity and subordinate to the lien
of the Bank's deed of trust. '

Second Lien security agreement, UCC financing statement and collateral assignment of
Contracts to bs given by Borrower to secure unto Vandalia Capital I1, LLC (“Vandelia™)
the Bomower's obligations under & certain Fee Agreement between Borrower and
Vendalig, including & certain promissory note in the principal amount of Twelve Million
Doliars (512,000,000.00) subject to increass, as more particnlarly deseribed therein,
which security agreement, UCC financing stalomeni and collateral assignroent of
contracts are to be junior in priority and subordinate fo fhe lien of the Bank's security
sgreement, UCC Financing stetement and collateral assignment of contracts,




Scheduale 3(b)- Insurance




Schedule 4(h)- Form of Legal Opiujon
(FORM OF LEGAL OPINION- BORROWER’S COUNSEL)]

2006

United Bank, Inc.

500 Virginia Sgest, East

Charleston, WV 25301

Attention: Julie R. Gurtis, Senior Vice President

Gentlemen:

We have acted as counssl to IB Developmeat, LLC, @ North Carolina limiled
liability company (“Botrower™) in connection with & losn in an amount of $28,212,594 (the
“Loan™) to be made by United Bank, Inc, (“Lender™”) to Borrower. Capitalized terms used herein
and not otherwise defined have the meanings given in thai censin Loan Agreersent dated
Oclober 30, 2006 and sxecuted by Borrower and Lender. This opinion is being furnished to you
at the request of Borrower and pursuant to the terms of the Loan.

In connection with this opinion, we have examined originals, or copies certified or
otherwise identified to our satisfaction, of the following documents, each dated as of the date
bereof (the documents ) through 5, descdbed below, are collectvely referred to herein as the

“Loan Documents').
1, The Loan Agreement;

2. The Promissory Note and Security Agreement in the principal amount of
$28,212,594.00 exceuted by Borrower and Lender (the “Note™);

3. The Deed of Trust executed by Borrower and securing Lender (the “Deed
of Trust);

4, UCC-]1 Financing Statement neming Lender es Secured Party and
Borrower an as Debtor (the “UCC Financing Statement™); and

s Collateral Assignment of Contracts executed by Borrower and securing
Lender,

In addition, we have examined (i) such corporate documents and records of
Borrower as we considered appropriate (collectively, the “Charter Documents™), including
certified copies of Borrower's atticles of organizetion end operating sgreement, and (ii) such
other certificates, egreements, documents and records as we deemed relevant and necessary as a
basis for the opinions hereinafter expressed. '

Based upon the foregoing, and vpon exemination of such guesfions of law as we
have considered necessary or eppropriate, and subjecl to the mssumptions, exceptions and
qualifications set forth hersin, we are of the opinion that:



[

I Borrower is a limited lability company duly orgenized, validly existing
ané in good standing under the laws of the State of North Carolina and is authorized to do
business in the State of North Caroline. The Borrower has all requisite corporate power and
authority to own and operate its property, to sell and lease the land it owns or operates or may
operate as & lessor and to conduct the business in which it is currentiy, or is currently proposed to
be, enpaged,

2. Borrower hus nll requisite power and authonty to execute, deliver and

" perform its obligations under the Loan Documents and the execution and delivery by Borrower

of each such Loan Document, the performence by Borrower of its obligations thersunder and the

consummation of the transmctions contemplated thereby have been duly suthorized by all
necessary limited liability company action on the part of Borrowar.

3. The Loan Documents have each been duly executed and deliverea by
Borower and constitute the Jegal, valid end binding obligations of Borrower, enforoeable egainst
Borrower in sccordance with their respective terms, excopt ss enforceability may be limiled by
epplicable bankmptey, insolvency or other similar laws affecting the enforcement of creditors’
rights genecally and by general principles of equity relating to enforceability.

4, The execution and delivery by Bomrower of each of the Loan Documents,
the performance by Borrower of its obligations thereunder and the consummation of the
_ transactions contemnplated thereby will not violate, confiict with or result in any breach or

coniravention of the terms of Borrower's Charter Documents or eny other organizational
document goveming Bomower or any requirement of law applicable to Borrower (including,
without limitation, any applicable law of the United States) or, to the best of our hmwledge, Bny
contractual obligation of Borrower,

5. No approval, consenl, complience, permissions, license, exemmption,
authorization, or other action or decision not fo sct by, or filing with, any governmentsl anthotity
or eny otber person in respect of any requirement of Jaw, and no lapse of 8 weiting period under
eny requirement of law, is necessary or required in connection with the execulion, delivery or
performance by Bommower of the Losn Documents or the transactions contemplated thereby or
the enforcement of the Loan Documents against Borrower in accordance with their respective

ferms,

6. There are no Jegal actions, suits, proceedings, claims or disputes pending
or threatened, at law, in equity, in arbitration or before any governmental awthority against
Botrower with respect to the Loan Documents or any of the transactions contemplated theseby or
which would, if adversely determined, have o materjal adverse effect on the condition of
Borrower or have an advarse effect on the ability of Borrower to perform its obligations under
the Loan Documents. No injunction, wril, tempotary restreining order, decree or any order of any
nature has been tssued by eny courl or other governmental authority purporting to enjoin or
restrain the execution, delivery or performancs of the Loen Documents.

: 7. No fact or circumstance has come to our altention that gives us cause to
believe that any representation or wamanty by Borrower set forth in eny Loan Document is
untrue.




g, The provisions of the Note and UCC Financing Statement are effective to
grant ta the Lender a legal, vealid end enforceable security interest in &ll right, title and interes! of
the Borrower in the collateral described in such Security Agreement and UCC Financing
Statement.

9, The Deed of Trust does not contrsvene any provision of any law, statue,
rule or regulation of the State of North Caroling or any oréer of any North Carolina
governmentat authority and is in & form sufficient for the oreation of & velid deed of trust lien in
favor of the Trustees on the Secured Property, as defined in the Deed of Trust (the “Trust
Property”} and the Deed of Trust is suitable for recording as such in the Office of the County
Recorder/Clerk of Union County, North Ceroling to perfect and preserve such len. No other
recordation or filing js required fo preserve or perfect such fien or the priority of such lien on the
Trust Property. The Deed of Trust creates in favor of the Trustees for the benefit of the Lender &
valid and enforceable security interest in all the right, title and interest of Borrower in and to the
Trust Property (other than real property hereafter acguired by it), which security interest will be
perfected upon the recording end filing contemplated herein,

The opinions expressed herein are limited to laws in efiect on the date hereof and
we pssume no oblipation to update this opinion letter upon any change in such laws. We are
members of the Bar of the State of North Carolina and we express ne opinion &s to the laws of
any jurisdictions other than (&) the federal laws of the United Stetes, and (b) the laws of the State
of North Carolina.

This opinion is for the benefit solely of Lender and may not be used or relied
upon by eny other person or entily or in connection with any ather transsction without our prier
writien consent,

Very truly yours,




&

JUNITED BANK

W WEST VIRGINIA'S BANK

LOAN NUMAER LOAN HAME ACCT. NUMBER HOTE DATE INITIALS

30260370101 1B Developmant, {.LC 3026837 10430106 . JRG

NOTE AMODUNT NDEX IwMargin] RATE MATURITY DATE LOAN PURFOGE

£28.,212,504,00 Not Apphcable LEY 0B/ /08 Commerdisl
Crndditor Use Only

PROMISSORY NOTE AND SECURITY AGREEMENT
[Commarcizl - Fievoiving Drew!

DATE AND PARTIES, The dato of shis Promissory Note and Smaurity Apresmant (Losh Apresmentt & Ociobsr 30, 2008, The
. partes snd thalt sddress es Gre! .

LENDER:
UNITED BANK, INC,
500 Virpinds Buwsl - Easl
Chadeston, Wast Virginis 256301
Tolaphona: [304] 248-B400

BORROWER:
18 DEVELOPMENT, LLC .
& North Casofing Umived Llabdiny Compeny
13850 Bahantyne Corporato Plece

Syl 150
Chaerts, Horth Garcling 260277

1. DEFINITIONS. As inad in this Loan Agresment. 1he lerms have the toliowing meaninpr: .
A. Pronoum. The pronouns *i.° "me, snd ‘my” refe! 1o esch Borrowoer slgning this Loap Agreemant, Individuty and

togethar. *You* and “Your® rfef 1o tha Loande,
E. Loan Agresment. Loan Agrenman refare to this combined Note and Sscurily Agreamapni, and any sXtentions, nmawels,

modlileaticns and nubsiuions of this Loan Apresmant.
C.Lloan, Loan refers 1 this mansecilon garersly, inciuding obigations and dutine arising trom the termy of al gocumants
preparad or submitad for thi vansaclion such as appicationt, shcuty agreoments, Disclofres oF NOiBE, and this Loan
Agresmen,

D Loan Decumente, Lonn Documents refer to all the documents sxeoiriad at a parn of of In connection with the Lo#n,

E. Proparty. Property Is eny property, reml, psrsohal or intangible, thet sscures my performence of 1he cblipatiens f thh

Losn,

F, Farcent. Atios and fila chanps limiadons are expressad &K pnnvatred paroontsgyin.
2. PHOMISE TO PAY, For vahws raceived, | p;'nrniu to pey you er your order, &1 yrul addrags, of a1 sUbh other yoaslion Ak You
may deslgnale. amounty advanosd from Time to Lme LNOST Tha Tems of whig Loan Agreemant up 1o 1he madmum ouatanding
principnl batanca of §28,212,604.00 [Principall. plur Nnteredt trem the dete of disbwsement. oo the unpald ouswndiop
Prinoipal balance unill this Loan Agreemant |5 pald & lull Bnd you heve no furthar obbgatans (o make wdvances 10 me unde:
ths Loan,
1 may berovy up 1o the Principal smodnt moTe than one time.
3. ADYAWOES, Atvanoss under this Loen Agrosmant are made sceordmg te the foliowing terma any conditens,
ate » wamanty thet | em ln complisncs whh all the Losn Doaumenty.  Wiren

roquired by you for & paritbulir method of advanee. my fequasts for pn advanca must spediy the raguedied pmounT ind the
dets and be seoompanied with ey agresments, d ns, end Insin s that you requing (or L Lodn, Any prymant
Y. you_ol_snychack. share defy o pthos_ohifgs may, ot your oplion, consihute an sdvence on the Loan 1o me. 2
advances wib b mads in Unlied Swtes dollars, | wiil incemally you and hald you harmlass (of ¥oir reflance on any réquss
for agvencey thet you fessonsbly beliave 1o ba gencias, To the sxtent pamitied by Iaw, | will indemnlly you ansd held veu
hatnisas when the person making Any fequest repressmts thet ! aythorizad thiz FOTADR 10 fefquenl an pdvence sven when
this parson b unautihotiiod of this person’s signelurs is not genuing,
1 or anyune § authorize 10 et on my benal/ Moy roquest Bdvacces by the Iofowing mathods.
111 | meke & reques! n peseon.
{2) § myke » reguasy by phone,
(3} [ make » requisi by mat,
{4} | make a reguest by Tax. .
B. Advanos Limhations. In adghion 1o any other Loan conditons, roguesis {04, and Bccass Lo, advances aie sUbjeot 1o the

[oRowing Bmitations,
[1) Oblgatory Advoncos. Yov wit ineke a3 Loan sdvances sublest (o Vs Apreemsnt’s terms nd pandhiche.

2] Advance Amoint. Subjeel 10 tha 1aims and zondiions tontainad irc this Loan Agresment. advances will be made In
puactly the amownt | requrast, .

{3} Cui-Dif Tims. Fequasts foi an edvanoe roceived belors 02;00 PM wif be mate on any dey tha) you ere opsh 1ot
buwinesn, on the déy for which 1he advence |s reguasied,

A. Requestt for Advances. My requesn

& bevolopment. LLE .
‘Wt Virpinls Premicsay Hew wnd By Apsemant
WYNX 6 TIONEB000054 6 1 0T 2103008 B1A08 Bk bratson, eg 81 Covd, MK ExSand”




;

4] Disburmsmant of Advancas, On my (ulfflimant of this Losn Agreement’s terms and coﬂdruons.?ou wh dsbirse the
SOVARES I Y Mannor B3 yeu end | dpten,

16} Cradit Limlt. § endermend 1hol veb will ney stdinailly grani & requesT (o an advence ot would cauee i unpeid
ptheiosl of my Loen 10 be preater than tha Princlpal limit. Yoo mey, 8t your cption. grant such 3 requart withou!
obigating yourssives 10 do 30 In tha lvlure, | wi pay any over advances in addiion 1o my ragulsrly scheduled
paynants. | wik ropay By over Bdvoncs by nepaying you o lull whhit 10 oeya alwr the overdmly oceuns

6] Ameords, Your records wiil bs sonchucive svidenos st to thy smount of edvancss, 1he Loan's unpwd printipal

balantss and the accruad imetost
4, INTERESY. Iiswa wili accroe on the vnpald Princdpd bulonge ol this ioin Agrosmeat a the rets ot 7.B peroenl lintorest
Rulsaf.
A. Port-Maturny Interest., Atisr melurily or soopkration, interssy whl acérue on the unpald Frincipal balance of 1his Losn
Aprasman) st the Interest Rate In aflect from tme 10 time, unidl paid In full.
B, Maximum Intersst Amount. Any arnouni ssaerssd of colleoled as internst under L torms of ihis Lodn Apresment wii
ba Bmhad w the maximum lz2wdud ameunt of miermt sllowed by state o fadorsl levw, whichsusr b graater.  Amounts
cobsctad tn wxessr of the maxinum lwiul smaunt wit ba applied Nitsl to \he unpaid PAncipal balance, Any ramneinder wik
ba refundad 10 me.
€. Bintutvry Authosity. The amount 93682104 or codecled on this Loon Agresmanm & avlherzag by the Wlﬂ Virginis usury
Iawey umder W. Ve, Coda §1 47A-1.1, £7-5-1 o1, aeg., J1A-4-27 to JIA-4-300 sl 31G-7-2,
D, Acsrusl. INTArast REorUGE URnG AR ActialfS80 diys eoumiing mathed,
6. PAYMENT. | apres 1o pay ph atcrusg lminsrest on 1he biisnce iristandinp (tom time to Ume in segular pavinmb baplinring
Novemnbal 30, 2006, then on tha seme tay in ssch 3d month theranhe:, Any peymant achaguled Jor x cate 1alling bevona
the last dey of the month, will bs due on The Jast day, A tinel poymant of the ontits unpeld orstending balancs of Frinoipa!
and inmarest will ba dus May t, 2008,
Paymeniz wifl bo roundet 1o the rearest £.01. With the linat payrnent | slso agreb Lo pay sny Mddithonal foas o charges owing
and tha wmount af &y advantas veu heve mads 10 othen on my bshall, Paymant: schaguled 1o be pald on the 281h, 3ith or
. 3141 dey of a month thet pontatna no such dey Wil inrad, bs made on the lazt day of such menth.
thletest paymants will be ppplind (st w sny chazges § owe other than Jale charges, than Lo ooryed, bUT Unpald Inlareat, 1hen
1o Iate ehapes. Princlps! payments wil be sppiind first 1o the outstanding Prineipal belence, 1hen to any iste sharpes. Il you
and  aptes 10 o cifiarent apphcation of payments. we wil dercribe our spreement on thiy Losn Agreement. Yhe actual emount
of my final paymant wiil depend on ooy paymen! rebord. 4
6, PREPAYMENT. | may prepay this Loan Jn full of in part &t Bny Time, Any partisl prepayment wi¥ aot micuse any laat
schadulsd payments unlll § pay In [ull,
7. LOAN PURPOSE. The purpoas ot this Loan ks to fund the purchese of land, poy rowior iea end provide for a 1 1/2 year

intarest rewstve,
B, SECURITY. The Lomit Iy necured by Fropeny dencchond in the SEQURITY AQREEMENT saclion, and by saphrate seourlly

Insiumants prrpated togather with thip Loen Agcesment a3 Tollows!

Parglss te Ppoumaent

Dooument Namy
{8 Development, LLC

Deed OF Trust »
See Atuached Exhibic “AY

B. SECLRITY AGREEMENT.
h. Betaxwd Debls, This Securtiy Agresmant wil secure the (ollowing dabue {Secured Dabish, Legether with alt £xisnsions,
© 1enewals, fefinancings, maditicationa and rsplacements of theap debis:
{T) Gaans Adveneod under the s of this Loan Aprésmant  All mane advancad and axpansas nuurred by you under
sha terme of this Lo Agrasment
£, Betinity bntetest. To seélae the peyment and perloemancs of the Beowred Dabu, | pive you £ sacurhty Interet n aft of
the Froperty desaribed In this Buouiity Apreement 1hel | own of have sufficten righta in which 10 vansfer an Intesest, now
ot kn thw lutore, wharsver the Froperty ks or will be loceted, and all peomdnnd proguets from Lhe Propecty finciuding, but
Jone 16 tha Fropenyl. Froparty is af

not Emited b, &l parts, aocascores, Iepaia, neplecements. kmpr
the pohatessl pivan &z kecurity Ior the Sepurad Dabu and dascibad in w- Sawnnr Agresment, and includes all ob¥gations

that supporl the peyment or perlommance bl the Fropaty. “Pmoesds™ inckides snyihing sequired upoh the aals, Rake,
Fceras, exchangs, ot other dispashion of tha Proparty; any rights and clsims artlng lrom the Propanty; and any cobactlons
ant disitutlons on escount of the Fropeny,
Thit Security Agrasmeant remalne in elfest unill wominaied In wiilng, even i the Becurad Doble ora pald and you pie 1o
tenper obilgstad 1o adyante junds to me wnder eny loan o oredit opreemAnL.
G, Property Deastintion.  The Propsity subject 1o this Szeunity Agrosmant ja dercrioad a2 Tolkowe:
1) Inventory, AN invonlory which | hold for uftimate anle or kease, or whish has Baen or Wil ba suppbed unds:
contracts of servica, of which sre tavw materials, work I process, of mateiats ossd or censurmed tn my buskess,
12} Aoosunts and Gther Rights to Paymant. All righu | haye naw of tn (hw futute to payments Inciuding. but not limitad
10, pAVIINT {61 propetty or sarvices wold, lsmisd, rented, Poencad, of aazigned, whether or not | have oamed such
paymant by perfn wee. This Inchudes any righta and Intoreats lheluding bll Denc and stcuriy inierestst whieh  may
haws by lnw or sgresment againat shy Avcount Debtor ar sbilger of mine,
13) General Intengloles. Al gansral imtanglbivs focluding, bul ot Emlted 1o, tax refhimds, applioations for patanis,
polonts, capyrights, trademarks, trate secrats, good Wi, trade natmwr, pustomar Rats, pamiie end tronehices, payment
kitangiales, eomputer proprams and all supparting niormation previdsd in conmretion with a1 usnasction malaling Lo

BOMPULS PIOPrEms, and the Aght 16 use ™y nEM.
hislas, lumnbtute, fi , menufagtyuring

14) Equipment, Al sauipment inchuding, b net Tmited 10, sl machinary, v
squipment, fertn manchinary and egquipment, shop squipmaent, office and recordkesping equipmant, and part and 1ools,
A wquigment described In e fist or schedule which | give wilf plec be inchuded In the Property, bul such & hist Is not

netedtary foi e valld seourity nterusl b my sguipmemt,
16} Eprcliic Fropscty. Alse, sue uttochad Exhiblt "B" ncorporated heroln by rotaranse

D, Duley Toward Fropenty,

IR Drvpsopment, £4L .
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{1) Prowsation af Securad Porty’s intereat, | wil galend the Property spans! eny athar elalm. Ifwun te o whatevar
yoU (agUire 10 DIDIACI YOUr Beclly Iniarast and o keep your cleim In the Propeny ghoad of tha c_!-irns of olued
eceadhoys. | wiit not do enything 10 hermn yow pesition.

| Wil kesip books, records ehd accounts aboul he Fropenty snd my buslness in panesal. | w2 el you cxpming thase
and sk copies at ey reasonable uma, ! wiil prepare sny repvl Bl accounting you requasi which deals wlih the

Propeny,

_{2] Us. Loostion, mnd Proisciton of the Property. ] will kesp the Progariy in my poskesron and in pood repalr, 1 will
us# it only tor commarolat purpoass. | willl not ehanga thit apacified use withotn your priol wrlten consem. Yau have
the righi of reasonable sccess 10 nspecl ths Property and | wit immadianly Intorm yotl of any logs of damage 10 tha
bropeny. | whl not caure or parmit wosto 10 The Propety.
| will ksap Lho Proparty al my sddrens keed in the DATE AND PARTIEE soction unlosz we apiet | may Koep h 8t
snothat lacation. H tha Propsriy s to be used In othe statas, { wit give you u tist of those mawes. Tho looxiion of tho
Proparty Is piven 10 ald in the idendlicstioh of the Propony, |l dows not tn any way Ui Ehe scope of the ecutily
intarest grantse to you. | wik notlly you n writing and sbiain your prioe writien content to eny change i ioeation of
any pf the Property, | will noy vae the Propeny In violeton of any law, | wi notily vou in wrtlhg prler to sny changs
in my wdkiress, name of, i an bipanizetian. any chonge In MWy idemhy of struchumn.
untl the Secirad Debm are fully pakd and this Secufly Agresmani b terminmied, § wil noL prant & spovry Inorst n
any ol the Proparty without your prios writleh consent. I vl poy Al 1aXas &l AEeEEMAnts Wvisd or sazeased apsinst
ms or the Fropery and provide timaly proof of prymont of thars taxes shd A¥SeSIPENIS UPON Teauvsl.

{3} Soffing, Lersing or Encumbiring the Propecy. 1 wil not aoll, oifer Lo aefl, lsaea, of otharwiss trpnyier o encumbar
the Proparly withoun your prict wiilian poumisglon, axospt for wenioy sold in ths orfinary toums of busimese at fakr
marke! value, or at & minlmum prics esigbishet benween you snd me. | 1emin dateuds under this Gacurity Aprmamant,
t may nol eel tha invantory poction of thy Propasty aven h the ordinery courms of business. Any disposhion ol 1he

Froperiy coniraty to thiv Sscutiyy Agrsoment wil violnte your fights, Youwr parmisyion to sslt the Piopeny may be
buyat of vansiezen, | will not permi the Propsny 1o

rensorably withhald without regard 1o the creditwonhiness of any

be e subject ol ey couss ofde aflseting my tights 10 Lhe Propaciy in any actlon by BRvoRe othar than you. H \he

Prepatty intiuder chatiel paper o/ Instrumants. shhar a5 oripind colisieral of a3 procoeds of e Propary. | wib now

your seeiiity Interast on the {ece of the chalte] papi of ETUMAALE,

{4) Addivenal Duties Epeeific 1o Apcounis. | wi nel geilh any Aceount for ko than ite full valire withoul your writien

permission. Unt you tefl iné atharwise, 1 will coboot alf Acoounts in the sedinary oowas of businass, | wiil noy dispose

of Ihe Actounts by sssignmant without veur priof witlen corsent | wlli kaep tha proconds fiom 3 the ACCOURLS and

any goods which are rswirnod to me of wrhich | ke back. | wil not commingls them vith sny of my othar property, |

Wil defivar tha AGDOURTE 10 You 2t your raquest, M you ask me lo pay yhi! the Tull price on any retumed kems of ftems
sotakan by mw, | witl do so, | will make no muteril ehangs in the 1emme ol sny Asoouml and § wiil give vou mny
slalarmants, repons, chnlficaiey, Bstr of Asoouni Deblor ishowing names, addrosses and amounts owing), Invoices
sppicable 1o wach Accouni, and other tato in any way poreining 10 the AFCOUNIK 85 YOU MEY IXRHEL

E. Dollsation Riphts Of The Secured Party. Accounl DAbIOT s the parson who ls oblipated oh an Accoint, oshatiel

paper, of gansnd Imsnplble. | sutherize you to nollly my Accounl Deblon ol your gacurity bntorsst and 1o dasl whh the

Actounl Debioi’ obfigations at your discreuion. You may enforcs The ebigations of an Acaount Debtos, exarcising any of

my rights with respact 10 tha Arcournt Debtors’ oblpations o make payment of ptharwise rends] parformanas to ma,
that sacures such oblipstions. You may apply precesds raceived from

including the enfpraament of sny security intarssl
thie Accoun! Debtoct to the Brrpured Dahli or You may réieass such procaeds Lo me,
any of the [ollewirp powels BU My SXpEnES. whhout kmitetion, untl

) spsoifically and irrevocsbly suthordze you o ecise
the Sheured Dobts are palt i fulk
{1) demand paymant and enforce sobeatioh from any Acooant Debior o Obligor by sult or otherviss.
{2] shforee apy security tersst, lmn o encumbrance glven 1o aacure W payment of parioimance of any Account
Debiot of any cbiipstion constinring Praperty.
13) Ma preals of odaim of simiiar document2 in e avent o bankruplay. inastvensy of Gemh of any perron tblgated a5
an Accouhd Dabtor,
{4} cotnpreming, relonae, exisnd,
{5) 1aks contrel of sy proossds bl the Accounl Dabters' obligelions and sny 19
(6} endorsy sk payrnunte by any Acoount Dehtor which may boms Inlo youT possession us paysbie lo fme.
{7) Seal i aX rexpocty as the holder sad owner of the Accotmnt Detnors™ obigatons.
F. huthahy Te Pertorm. | sutharize you to dp Anyihing you deam ressonsbly nacessary to protact the Fropeny, and
peripet and continua your ssourhy ntsTest In the Property. I | {al te perform any of mpy dutiss undsr this Loan Apreamsnt
or sny gther security inlefest, you are suthotited, without nothoa 1o me, 10 parlom the dullas or causd Them to be

pariarmed.

ar axchangs why indabludnecs of 1n Accoust Debior,
wmed or repossassed gods.

1fhm suthorizations inguds, hut ars no1 Emited o, petmision fo!
{4] pay #nd dichargs wiss, Renz, socurily inlessts -or othet b st any.time hed o placed or the
Propeny, .

121 pay any rents or othe! sherpes under any lepxe af{ecting the Froperty.
{3} ordar and pay for the ropsir, malntensnos end peasarvaTion of ihe Proparty.
14} flle any fnaneing STEI4MenIs oo My bshalf and pay for Ming #nd recording fees penining to the Fropefty.

(5} place a note on any chanel papes indicatng your inerect in the Property.
{6} kv any aolion you (eel necpmapry I8 redlize on the Propecty, inciuding perjormlg &Ny pent o1 a contracl o

sndoming h ln my neme.
{71 nandis eny Buits o sther procesdings invelving the Property In My hame,

(81 prepare. {88, and Kign My NRM 10 ANy PCISSATY TARDILE DI AOCOUNLRDE.

{9) make wh antry on My books end records showind the existonce of this Agreemant.
110} nodfy any Account Debtor ol your interem in the Property and 12l the Agoount Debtor to meke pSymens 10 YoU

or Aomnebne &8s yOUu nEme. .
1f you petfarm for me, vou wil usa ronsoneble ¢are, 1l you exwrcins the cere and fobow the procedurss thet you generaly
gpply 1o the colisction of obligations owed Yo you. vou will be deemed to bt vsnp Teasonable cere. Reasonabis care wii

1e asnd notlces, parionn sprvices &r ke

netinslude: sy stops NECSSSAIY 19 preserve fiphts sgaintl pior partiet; the culy
Progoriy; of the diny to proiscl, preserys of maintaip any

phy other actlon in conngction with the menzgemant of the ip &
gecurlty inlarest givan 10 olhers by me o othel partles. Yot suthorization 1o petiom {or me will noy crests an obiigatipn
i u

M Dravs i G .
Viast Vigghin Proisswy bows had Secwrhiy Aprasmssl
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\o pertorm phd your islre to pectorm wil noi pyeciude you trom exercising any othar rights undst iy law or this Lo

Agrasenent. Al cash and hon-bhsh prozeede ol The Propsnty may be eppiad by you only upon your sotusl reeoipt of path

proceads againat such af ths Socured Dobls, MaBE pc UMM, & You daTarmins bn your sols discration.

It you coma Inte actusl &f constraciive parsession of the Praperty. you wil prssive and protecs the Property, Fer puipoies
of thiv parageaph, you Wil bo #i actval pearession af Uw Property only winn you have physkesl, Immadiate end oxolurive
conurg! over Lhs Propeny and you heve alimaiivaly saccptad that contrel. You will be In conatructive possession of the
Propstty ooly when you have both the power and the intent 1o exercise contiol TvEr the Fropary.

8, Nama and Loeatlon, My name hndioatad In the DATE AND PARTES raction s my exect ispal nema. | am not repistered
wndar stata isw sod have mors then phe place of usiners. My chisl axecuive Otfices me locatad in Distrist Of Cokwmbis.
| wil provide verification of repistrgtton KRd incailon upen your requsst. 1 wiX provide you with at Jasst 90 deys noticw priot
w any changs Ih my hams, addrsss, of stma o} orpanizalion or replavavian,

H. Parfectlon of Esouthy nterosl. | authodes you 10 {lle 1 financing suatement covering the Property. | will comply with,
{scditeie, and iherwize gesis! you in connection with obtaining parecton or vontiol ovar Yhe Propeny for purposes of
perlacting yeur sepurity intarast undse the Uniiorm Commercial Code. | agred 10 pay bll actual cobta of temineting your

ascurry hnerest.
10. DEFALLY. 1 wif be In dalault if sny of 1he fokowing oot

A. Paymemte. | lal 10 make 1 payment in kAl when due.

B. insol v o Banlouptey. The desth, disachmien of [nwolvangy ¢l. sppoinimant of & racetver by o on Lahall ol,
applisation of any debior tefs! Inw, the sssipnmant jor the beneln of cisditors by of on behell of, the voluntary of
Involuniaty temination i uistence by, o the cbmmancineant of sny proceading unde: any prosant of future Iwvorzl ot
stals insolvency, bankruploy, reorgentzation, compesition of debtor refef law by of EpainaL Mis o1 any ce-pigner. shdarer,

suraty or puanntar of this Loan Agrebmon or any othar obligations 1 have with ypu.

C. Budnaes Tembatlon, | matgs, dusolv, uwgnnﬁ.a. and my business OF sRistente, Of § pariher or Majory owner dias oz
1s daciarnd ixgaly Incompetent.

D, Faure 1o Peform. | sl 10 perform ony conditioh o 1o kesp any promiss or £ovensnl of this Loan Agrssment.

E. Othor Documents. A dshaudt pocurs under the terms of my other Lesn Dogument.

F. Othar Agrssments. | am in galavit on ahy other dabs or agresment | have with vou.

G, Misrspreventation. | make sny varbal o wiltion statement o provide any inanelel iniomatton that b untrue, irascunie.
or conoxils a mulerisl fact B the time 1t ls mads er provided.

H. Judgment, | el wo zaliety or apped siy dpmant agsina ma,

I, Forfaturs, The Propanty is used in & manner of for & purposs that tivsatans confiscilion by a gt muthority,

J. Nemw cmngi. i chengs MY narme or assume an addalonal name yilthout nelitying you balore making auch & Shengt.

K. Property Transier, 1trensier al of subsrnilul pan ol my meney o propty.
L Propedty Valos, You datermine In good {aith that the value of the Property bes dotlined or ks impakad,
M. Materai Chanpe. Without it notiying yesr there is a matoral chenpe i my business, kduding ovmarship,

manegemant, snd finencial conditons.
aith 111 » mateis] adverse changs fus coowrsd by my financll condition flom the

K. Insscudty. You gaterming in pobd 1
cenditions mot fotth In my Most reosm financlal ststement balors the dete of this Losn Aprsement of that the proxpact fol
paymem of parioamanca of the Loon Iy impeired {pr any teasdn,

11. DUE ON SALE OF ENCUMBRANDE, You may, at your ebton, duclars the entire baience of this Loan Agresment to b9
immedialely dus und pavable upon the creatlon of, or oontrecl for tho creation ol, any Fon, sncumbrancs, tranafpr or aaie of Al
or mny part of the Property. This figin is subjeot (o the resuicions Imposed by fodersl law {Y2 C.F.R. 591, as applesbie.
Howaver, If | am I datsall undsr this Agresment, | may not ssi the lventory portton of the Properiy evan in the ordinary
cowve of businbss.
12, WAIVERS AND CONBENT. To the extant not prohibhsd by law, | walve proint, presentment for paymenl, semand, nates
of ancajaration, nbtioe &f N1k 16 scosirrate snd notice of gishonat,

A Additlensl Wakvwrs By Borrower, In mddaion, |, snd any party 1o this Losn Agrasment, to 1ha sxtent parmitiad by law;,

commnt ko ChIin mevban yeu may take, and generally walve tafances thal may be avalabis based on thest actions o

pensd b Brd sUMus of m parTy to this Loan Agreamant,

1] You may ranew or oxtend paymenu on 1hir Loxn Agtertmant, ragirdlase of the number ol suoh ranswals o

pxiensions.

[2] ¥ou may raleass sy Bomowsr, pndolse!, QUAranion. surely, atcoommodition MAKer of RNY Othid Go-BBNAT

{3) You may roln_m, surbsliine or impalt any Propsily sscuring this Lonn Agrasment.

{4 You, of any Iethution panicipating tn this Loan Agissment, may invoka your Tight of se1-ofl.

16! You may Bmer inio any sales, rapinchases of prnicipations of thls Lozn Agreamen 1o any person In nny arounts
. __!pg]ytl_lvon_:qt_l_eaolaud\u|u,n,'>' h or partichat

18] 1 agres that &hy of W Hohing Thié Loan Agisipmbnt &5 8 Barfowar fs suthorzad 10 modily the tems af this Loan

Agresinent of Bny instrumani secring, pusrentying oF 7ainting 1o This Losn Agrescnant.

{71 | agiss that you may inlorm any perly wha QUATENTASE Ihs toan ol sny Lokn sccommodatlons, ranavals,

pxunsions, modifiostions, subrtinullons o fulure advances. -

B, No Walver By Lendet, Your tourea ol desling, or your forbestoncs from, of delay In,
rumwdios, priviisgew of right To elst upen my Euiay pedioimance ol #ny provisions contained in this Losn Agresmant,

not be construed &F 8 walvar by you, iniess any auch walved ks i wiltng and b signed by you,
. Walver of Cladma, & waive &ll olaima Pof Jozk or demape osused by your scts or omissions whate you acad reasonsbly

tho sxormss of sny of your rights,
shall

xnd n good Jeith.
12, REMEDIES, Aher | default, end stier you give any lagaily required notics pnd cpperwndly 15 oure the delault, yoir may #f
your ppiian do sny ens ar moa ol tho felewing,
1orms ot Tis Loan Agresment immediately dus,

A, Acosterstion, You may make sU or gny pail of ths amount owing by the
B. Gouroms. You mey uss any and Al remodiox you have unter state of federal liw or in any Loun Document.

C. lnsutones Benaflc. You moy make » olalm o1 eny end ef insursnce banaflie or pHlunds that mey be avatlable on my

datwil
P, Payments Made On My Behsl{. Amounis sdvanced oh my behall wi be immedinisly tuo and may pe welded 10 the
graament, ohd noorus It ot the highant pest-meaiwdly Intefest 1818,

balancs owing unders the terms ol thiz Loan A B

"W Dreswprant, LIS W
Tt Vi Prowdasary Noie and Betuhp Apteseinl Ll pikestl
ot s A : " 51985 Renkers Dystems, Ine., S1- Cloul, 887 JSarid Fapr 4
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E. Tammation, You may Wrminale my tighn 1o obiain sdvancds shd mey refurs 1& make eny torther exlensions of eradin.
F. 50D, You may use 1he ripht of sst-ofl, This masns you may ast-ait any amount due and pavable under the rarme of
this Losn Apresment againat sny right | have 10 receiva monay fram you.
My right 10 reosive money liom you inciudas any depuall or share pcoolnt batance | have with You; sny monsy bwes 10 me
on an fem prassnted 10 you of in your posaession foi colistnion or exchange: Bnd any feputthaxe egrasment pr athsr nen-
daposit obbgetion. “Any smounl duo and payabls under the tems of this Loan Agreement” meshs the totel Jmount 10
which you sro anthilad 10 demand paymant under the 1&me of this Losn Agrsamant Bt 1he tme you anv-ofi.
Gubject \o any other wiltien coniresd, 1f mv ripht fo cadalve maney (1om You Is ase owned by someons whe hes not sgresd
o pay INE Loan Agresment, your right of set-ol{ will sgply 10 my Intetekl in Tha obligation énd 10 sny othe! amounts { could

withdraw on my sole reGuast of #ndorkement.
Youwr fight ol ewi-off does not BRply 10 an account of oiher oblipation wiats my tight eign bhly M B ropresbilative
gtpnﬁw. K also doss not mpphy 10 any ndivicusl Reticoment Atoount or othe Wx-gelacred retirement accotnl.

You wi¥ ot be liabls tor the dlshonor of any cheot when 1he dishondt osturs beosusd you s#1-otl spalnet any Bl My
acoountt. | agies 10 hold you harminss from any sich claims ationp as & raauit of yow sxaccize of Your Tight of set-efl.

G. Ansembly of Preperty. You may requlre me 1o gather the Proparty knd ke h avalsbie 1o you In a jousonable lashion,

H. Reppssaagion, YoU Iay raporracs tse Propeny o keng u: the repoteesklon doss ol involve » braazh of the peate,
You mey spply whal you racelve irom the

You may wil. lease o otharvise disposs of the broparty ey piovided by v,
xpanaea (where nol prohibhod by lawl, #nd

ditpohion of Wy Propeily 1o your EXpBN0S, vour atirnayc 1eex pind Ispat »
{rom ths dimoation of the Bropaty doab nel satiwly the debt, | wii be liable Inr

wny debi | owe you. If what you revelvi

the deficisnoy hwhere permittisd by lawl, In soimy cassk, You may Xesp Lhe Propey o sullsly the debl.

Wheors a notics it rgquired, § apree that ten daye prist wittien notoy sant by (Uel clace mal 10 my address lsted In Uns Loan
Apranmant will ba reasonable notics 10 me under the West Vieginks Unitarm Gomenatcist Code. H the Proparty iz perishable
of thieatens 1o oacknt sppedly In vahie, vou may, withay! noice 12 ms, cispose of sny or B af ths Propenty In 2
commetiaty rasstnable manrner at my expenss tob g mny oo Tafiy bl prepsrstion of processing-

It any hams not otherwice yubjact 10 this Losn Agrasment are gontained In the Praparty whe you take porsassion. yeu
sy hold thass kums for e 8t my 1lsk and you wii not be Lable for rking poasonsivh of them,

{. Uss snd Operstion. You mey enter Upoh my pearristy A k¢ POSSAEHON ot ol of any parl of Ky ProporTy for tha
mxpede of preverving The Properiy of s vahu, 5o tong e yoi do net breach tha peate. You may &6 and Dpoitie My
propeny lor the length of Ums you fesl is neosepary tn protect youl kriarest, al without paymen) or compeniation 1o &s,

J. Walvar, Excapl bs ptherwise requirsd by lw, by chookinp sny one of more af thers ramadiez you do nol give Up youl
Hight 1o usé any Gther ramedy. You do nol walve detault H you chooke not 1o use o remedy. By secing net 1o uke any
remedy, ¥oU 0o DOT walwe your right Lo later consider the avent 1 defauh and 10 Lee aNY ramadies ¥ the odatault pontinuss

o boaws apaln.
14, COLLECTION EXPENEES AND ATTORNEYE' FEES, On or atter Dalaull, to the axtont permilved by Iaw, § Bprod 1o pRY o
expenios of cobeation, snforosmient or protagrioh of your sights and semediss undsr this Lonn Agreemant or any pther Loan
Documenl. Expenzas inciuds, bul are nol limhed 0, SReMays* lees, eourl Bosts and other Japal axpénnes. Thesd BXPIRNDS
ard gue and paysble Inmediately. H nol paid inmedlaisly, Thase expsnsst witl bewr kmasast from the dats ol paymant untl
paid in full st fhe highest interext mre In slisct 2 provided {of i e tama of this Loan Agreement, AR foas and sxpanas: wit
be secuted by the Frepany | heve pranted 1o ¥ou, tt mny. in addition, Yo the witenl pormittad by the Linhed Btates Bankrupioy
Code, | sgtes t pay the rexxoneble attomeye' taes InoisTed by YoU 1b protest your rights and Interpets In conhacten with any

benknptey procestings InlUatad by or npainst ma.
or your aiffate) will onrn pomimdsgione or fees on mny lhxuranie

1B, COMMIESIONE. | undossgand and sgrav that veu ¢
producta, and may sam such fags on olhe porvices that | buy thiough you o your sfidiata.
15. WARRANTIES AND REPRESENTATIONS, ) maks 10 you the follwing wainenitis and raprasentstiont which wil conlinua
at lohg an this Loen Agreoment i b aflpet:
A Powsr. | am duly organized. ond validly sxirting wnd In good sanding In sl jurkdictians In which | operate. | have the
powst end attharity to enter kg this wansacilon ond 1o ommy bn MY frsiess oF activity e 1L is now being conduciad and,
a5 nppBeabli, am gualifind 1o do s0 in anoh jristiouon in which | operais.
Uon evidenced by thir Losh

B, Authorfty, The sxscitan, dekvery and pariormancs b thir Loan Ageasmant and the obRiga
esd, have razeived all necsmanry govemenontal aspproval, wil not

Mﬁimm: ars whitn my powsis, have basn duly author
vislsta any provision ol lew, of order ol courl or povamments] spancy, A0 witi not vielets any agreamant to which 1sm &
party &7 to which | em 8¢ any of my Froperty h sub)sit
¢, Buskwsy Nene. Other than pesvicusly dacloned in wrhing o you 1 have hal chenped my name of principal plce of
kokress within the lest 10 ysars and have not used ey Other uade of lathfouy nams. Without your prier writlan conesnl.
) de not ind Wik not Less oy olher natre and will preselve my sxisting namy, trade nwnes and tranchizes,
b, Owmneiship of Property. | toprosent that | awn aliof the Proparty. Yout oletm 10 the Propeny Is shaas of the clakma of
any ather gredhor, paoept #s disolosad weilting to yost piker 10 any advenes on the Setured Debu. | repreapnt that | am
Tha original waer of Yhe Propsrry and, H | &m ndl, thal { hava provided you with & bst of prior awnar af the Propeny......
7. INSURANCE. | agren 10 ootaln Lhe lnsurrnce dascribed n this Labn Agreamant.
vifkn repshnably associnled with the Fropenty, I wiifl

A. Proparty tosuranss. | npres 10 kesp the Proprty Insured apaingt the
tequire. This insusense wil last writll the Prepeny Is relensad trom this Lean

malntain this imewrsncs in the smaunte yeu

Agresment. | may choose the Insurance £ompany, subjear 10 your sppraval, whizh wiil not be uniersonebly withheld.

| il have the INEumnce comEany hame you R Jo5i pEyes on sy Ineutance paboy, | wil pive you and the lawance
company immadalz hotlot aof any oas, You may appiy e Insurenca prooseds 1owerd whet ks ownd on the Securad Debir.
You may requice added Epuurity ax ¢ conditfon of pstmitting sny infuranct proocwsde [0 be wsed 1o fepalr of raplece the
Propeny. -

H you scouls the Property by demaped opnditien, my fpht 10 Any nEWance poticise and procesd:
wxum of the Secured Dabits,

§ wiill msdiataly nottly vou of oancellstion of termination of Inswanca. K i tak 10 kemp the Proporty netisd, you may .
obisin inpuancs 1o prolecl yeur jaterost in khe Propsny nd | will pay for tha inkuranes bR YOUT demand. You mey demend
that | psy for he insurknce 8ff &l ohce, of you MRy edd 1he msurance premiums 1@ the balance of the Becured Deblx and
chorgs intersl on fi A1 the rate that upplins to the Booured Debrs, This ¥wuranee may include covarapas not oriphnally
tetpied of ma, may ko wiltten by b Company ethor than one | would choor, and mey be wiltton &t 8 higher rate lhum |
could obtaln If | purchaasd the maurance. | scknowietpe end pgres that vou of onb of yol¥ sffiliztes may fecsive

comerisstons on the purchasy of thin Hurancs,
0 Drrrispment LU
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1£. APPUICAGLE LAW. This Loan Apraament ks poverned by the laws of Wast Virpinia, the Uniled Stote: of Ametlca. and 1o
the exient feguirod. by the lawe of the jurisdicuon whare the Fropafly i locoled, excepl 10 tht enant soch st8ie baws are

presmpiad by fadwal lnw.

1E. JOINT AND INDIVIDUAL LIABILITY AND SUUCCESSORE, My obligation lo pay lhe Loan Is indepandam of 1he obligadon ol
ey olhes patapn who hac olto sprosd 10 pay . You may sue ma alons. of niyone alse who ke obligeted on the Loon, or shy
number of us loprthar, 1o cofiact the Losn.  Exendlng the Loan or naw phEpations unhde the Laap, will not &lfec) My g
unde the Loan and | wib stl be obipsted t& phy tha Loan. Thik Loan Apresment shall invrs o the bansfil of and ha
onforcaabls by ybu antl your wuccessors end assigns snd ahafl ba binding upon g snforceable xgainsi me and my personsl

reprusahlatives, succeasors, helrs knd anigns,

20, AMENDMENT, INTEGRATION AND BEVERABILITY. This Lesn Agrosmont may nal be amandad of modifisd by oral
aprepmenl, No smondrment or modificatieh of this Loan Apreemsnt ts aflsctive uniass mods tn wiitng and wxacvied by you
and In¢. Thic Loan Aptesmant and the olher Losn Dosuments aia the compiaty and final expeession of the agiesmant, H any
provision of thi Lo Agreement k unenferceabie, than the umnlerel_:ubie prevision Wil be saversd and 1He remaining

provisions will s bs nlcroeabde.

2%, INTERPRETATION. Whenever used, the singuisr inciudas the phusl and the plursl includes the singuiar.  The sectton
hesdings are jor cdnvenlence only and 3re nol (o be used 10 intarpret of defing 1ha 1enms of thés Lesa Agregmant.

22. NOTICE. ANANGIAL REPORTS AND ADDITIONAL DOCUMENTS. Unlexs olherwise ragered by law, any notee wilk be
pivan by defivering h or maftiag It by (e clasx mal \o The appropriaie pariy's sddeaye Gsted in the DATE AND PARTES
nection, of (o any 0thor address deslgnatad in wafinp. Nollca 1o oase Bonower wil ba deamat 1o D notios 1o all Borrowrers, |
wif fnlemm you in wrhing of eny £hangs fn my nama, sddresa or Sther application information. | witt provivy you any (inancsd
statement ot lometion vou haguesl. Al financisl stmemsnts and intormation | pive you v/t be consey and eompleie. | adter
to sign, dofiver, and fits any sddliphal decumants w eortificmlons thal you mey seaslder nocassary 1o padect, vontinue, and
presarve my cbligttlans under thiy Loan and 16 confirm your bsh satus oh any Proparty, Time ls of the seeancy,

23, CREDIT INFORMATION, | aptps (o supply you with vehstavar Infonnation vou rassonsbly Iss] you nasd to decide whathe:
1o cominuy thit Lean, Yol wil ake requests for thls infermation withoit undue fequency. and will plve mo roasonabls time

in which 1o supply the intormation.
24, CRRORBS AND OMIESIONS. [ epres, Ul requemed by you, 10 {ully acopersie bn the corraction, il necepasdy, In the
ik the iosn batvesn

ressonabla dasration ¢f you of eny and all loan cloring dacumenie yo that at db At soatratsly o
you snd me. | apras o mssumna AU costs Including by way of Blustration and nm Rrdwution, sctual wipanses, jogal 164y and

marksting losaes for [alERg 10 ressanably commply with your eguene whhi ti_him {30) days.
26, E{GNATURES. By skning under zezl, | &aews 10 the 1amme pontained in this Lotn Apresrent. |
o1 & copy of this Loon Agrewmant.

alro meknowladge ecelpt

BOAROWER:
18 Davelopment. LLC
By Infity P
iSeall
{Beall

1 G#vampmant, LLE - .
Weat Yapinar Fromiasery Hots and fesnlly Apraanien]
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EXUIBIT A

Golisters! Assigamenl of Contracss

UCC Finaasing Burcment

Quamntles af Andeew: A. Payne, 11, Raiph L., Bellard, lit, Swephen B. Fanner, Devid P, Feren,
Andrew B. Jardon, Mark A. Grimmen, Shawn P. George, David P. Pray, R. Beott Long, Tinothy
K. Wileox, Roake Agsst Parcrs, LP and Robert Hugpina,

Letter of Credit from Andrew A Poyne, 11, Ratph L. Bajizrd, 31, Siephen R Farmer, David P,
Ferettl, Andrew B. Jordon, Mark A, Grimmet, Suswn B. Gearge, David P, Pry, B. Scon Long,
Timothy K. Wlieax, Roske Asset Pariners, L, snd Robert Hugglns.
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EYBIT I

All of the Bormower's right, title end interest, v;hmher now owned or exisling or hereafier
acquired or arising, in and 1o the foltowing (collectively, the “Colleteral™):

(i) all Chattel Paper of the Borrower;

(i) ull Contracis of the Bormower;

(i) =)l Documents of the Bormﬁ'er;

{iv} &l Equipment of the Borrower;

{v) ol! General Intangibles of the Borrower;
(vi) sl Invexuory of the Bormower,

(vil) all Securitics of the Borrower;

(viif) all Accounts mainisined by the Bomower with any financlal inslitution, and
ell funds on deposit therein, and investments arising out of such funds, il claims thereunder or in
connection therewith, ell cash, ecuritics, vights end other property at any {ime and from time lo
lime received, roceivable or otherwiss distributed in respest of such eccounts, such funds or such
invesiments;

(x)  all books, recards, printouts, ledger cards, files, comespondence, computer
information, including source and object proprams, tapes, disks and relaed dutz processing
sofrware, including source and object codes (swned by the Borrower or in which i has an {oteres()
which &l any time evidente or contsin informaticn relating lo any of the Collateal {including,
withoul Iimitation, customer lists and supplier liss) or ere otherwise necessary or helpful in the

tollection thereof or renlization thersupon;
(xi) &l goarnntics, warrentics, liens on resi or personal property, leases, and other

agreaments and property which in sny way scoure or melste to eny General Intangibles, Contracts,
Securities, Documents, Equipment or Chattel Peper, or ere acquired for the purpore of securing &nd

enforcing eny item thersof;
(xil) all other assete and permonnl propetty of Burrower;

{xiif) to the extenl, not othorwise inciudcd, all Proceeds of each of the foregoing and
all accessions to, additions, substitutions and roplacements for, and rents, profits and products of
each of fbe Joregoing.

The following terms whext vaed hergin shall have the meaninp specified below:

»Apcounts™ shell mean eny “eccount,” ks such rerm is defined in Seclion 5-102(x)}(2) of the
UCC, now owned or heseafier acquived by the Bomower or in which the Bomower now hag or
hereafier acquires any rights, wherever loosted, subjest to any probibilions conteined in the Contracl
goveming such Accouat, and in any event, ahell include, without limitstion, all sccounts receiveble,
book debls and other forms of obligations (other than forms of obligations evidenced by Chattel
Paper, Documents or Instruments) now owned or hereafier received or zequired by or belonging or




¢ {
owing to the Borrower (including, without imitation, uader any Irade names, styl§ or divisions
thercof) whether arising out of goods sofd or leased or services rendered by the Borrower or from
any other transaction, whether or not the same involves the sale or lease of poods or services by the
Borower (including, withou! Limitation, sny such oblipetion, which might be chararterized &5 an
mocount or contract right wnder the UCC) and all of the Borrower's rights in, to snd under all
purches arders or receipts now owned or hereafter acquired by it for goods or serviczs, end all of
the Ramower's Hghts 1o any goods represented by eny of the foregoing (including, willout
limiution, urpeid seller's rights of rescission, replevin, eclamalion and stoppage in transit and
rights 1o retomed, reclaimed or repossessed goods), end all monsys due or fo become due to the
Bomower under all contracls far the sale of goods or the performance of services or both by the
Bomower (whalher or nol yel camed by performance on the pert of the Borrower or in conzeclion
with any other trasaction), now in existence or hereafer acourring, including, without limitation,
the right 16 receive the proceeds of seid purchase orders and contructs, and all eolintsral security and

guarantces of any kind given by any Person with respect to any of the foregoing.

‘ shill mean eny “chattel peper,* ac such term ix defined in Section 9-
102(2)(11) of the DCC, now owned or hereafier acquired by the Borrower or in which the Borrower
now hes or hersafier sequires any rights and wherever located

“Contpcts” shall meen all contracs, undartakings, or ofher apresments (other than rights
evidenced by Chattel Paper or Documents} iu or under whith the Borrower may now or heveafeer
have any fight, tifle or interest and wharever loceted, subjecl to any prohibitions comained therein,
including, without limitation, with respest 1o &n Accounl, any agreement reluting w the torms of
payment or the terms of performance thereol, and it licenges, Jeases and subleasce end all rights
and beoefits of Bommower arising out of the such Hesnxe, leass, or subleass,

"Dpouments” shell mesn eny “Documents,” o¢ such term if defined in Section §-102(s)(30)
of the UCC, now owmed or hereafter acquired by [t Borrower or in which the Borower now has ot
hereafter scquires any riphts and whersver located,

“Envipment™ shell mean any “equipment” a8 such term js defined in Seetion 9-102{m){33) of
the UCC, now owned or hereafier acquired by the Borrower or in which the Borrowes now hes or
hereafier acquires any rights and wherever located, and, in any cvent, shall inglude, without
limitation, all machinery, equipment, fumishings, fixtures, vehicles and computers and othier
electronic dare processing and ofiter office squipment now owned or hereafter acquired by the
Borrower or in which the Botrower now has of hersafter aequires any 7ights and wherever located,
and zny and ol} additions, substitutions and replzoements of any of the foregolng, wherever located,
togsther with all attachments, components, parts, equipment and acoessoties installed thereon or

affixed thereto.

ibles" shall mean any “gencral intangibles, as such term s defined in
Section 5-102(eX42) of the UCC, now owned or hercalier acquired by the Borrower ar in whizh the
Borrower now bes or hereafier scquires sny riphts, and, i any event, shall include, withon
limitation, all right, title and interest which the Borrower may now or hereafier have in, under or
with respect w any Contract, causes of sction, franchises, tax refund cleims, customer lists,
trademarks, patents, rights in intellectus! propeny, licenses, permits, copyriphts, made seerets,
proprietary or confidential informstion, inveations end discoverics (whether pateated or patentable
or not) and technical information, procedures, designs, know-how, sofiware, date beses, business
records dats, processes, models, drawings, meterels and records, goodwill, &) clairos wnder
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puaranlies, security inferesls or ofher security held by or pranted to the Bomower, el rights of
indernnificetion und el other intangible properdy of any kind aod nature.

“Inveptory” shall mean any “inventory”, as such torm is definod in Section 9-102{u)(4B) of
the UCC, now owned or herpafier hoquired by the Rorrower or in which the Borrawer now fibs or
hereafior scguires any rights and wherever Jocated, and, in my eveni, shall include, without
limitation, all inventory, merchandise, goods and other personsi propery, now owned or hereafier
scquired by the Borrower pr in which the Borrower now has or hereafier acquires iy rights and
whezever located, which are held for salc or lease or are fumiched or ere 1o be fumished under &
contract of service or which constiwie raw materials, work in process or materisls used or
consumed or to be used or consumed in the Bormowers business, or the processing, prckeging,

delivery o shipping of the same, and all finished goods.

“pmessds” hall mean “proceeds,” a5 such term is defined in Secrion 9-102{a)(64) of the
UCC and, in eny event, shall include, withowt imitation, (i) any and ali pracheds of any insurance,
indemnity, warmnty or puaranty payablc lo {ae Bomowes from time o time with respect 1o any of
the Collateral, (ii) any and &lt paymeats (in any fonn whaisocver) mude or due and payeble to the
Bomrower from time 1o time in connection with eny requisition, confiscation, condemnstion, seizvre
or forfeiture of ali or any pant of the Collateral by any governmental body, authority, bureau or
egency {or kny person acting under eolor of governmentel euthority) (ill} any snd all other amouats
from time 10 time paid or payable under or in conncction with any of the Collateral, snd (iv) the
following types of property acquired wilh cash proceeds: Chettel Papet, Contracts, Documents,
General Intengibles end Bquipment. '

“Secyrifies shall mean &l “Secutitles” sy defined in Section §-102 of the UCC, whelher
now owned or bereafler roquired by the Bomower or in which the Borower now has or hercafier
acquires righs.

s, shall mesn the Uniform Commercial Code as the same may, from time 1o time, bo
in effect in the Sinte of North Carcling; provided, however, in the event hat, by reason of
mandatory provisions of law, any or all of the attachment, perfeclion or priority of the Secared
Party's secufity interest in any Collaters! is governed by the Uniform Commercial Code &s in effest
- in  jurisdiction other than the State of North Carolins, the tem *“UCC™ shall meen the, Uniform
Commercia! Code s in effect jn such other jurisdiction for purposss of the provisions hereof
relating to such attechment, parfection or priority end for purposes of definitions related 1o suth
provisions.

1610986.1



g GUARAN™
(Specife Debt - L., ...,

=
DATE AND PARTIES. The dsle of inis Guaianty is October 30, 2006. The parbes and their addiesses are:

LENDER:
UKITED BANK, INC.
500 Virginis Sireel - Ensl
Chadeston, Wes! Vignis 25301
Telephone: (304) 34B-8400

BORROWER: _
18 DEVELOPMENT, LLC P
2 North Ceroling Limiled Liablity Company

13850 Bataniyne Corparele Place
Suhe 180
Charolte, North Caroling 25277

GUARANTOR:
DAVID P, PRAY
RR Box 3318
Charagton, Wesl Viginia 25314

- DEFINITIONS. As ussd In this Gueranty. The {enms have the tollowing meanings:
A. Pronouns. The pronouns *F', “me* and “my" reler to gl parsons of enlilies aigning this Guaranty, ingividuslly and lopether.
“You" end “youw™ rafer Lo 1he Lender,
B. Note. “Nole" refers 1o he decument Thal evidences the Borrower's indebtednese, pnd any exlenslons, 1enawels, modiicallons
and subtliurions of ihe Note, i
C. Froperty. "Froperty” mesns eny propeny,
Debt, of ihis Guaranty,
2. BPECIFIC DEBT GUARANTY. For good and vahable conslderetion, the receipt and stlrfﬁ'em:y of which Is hersby ackranwiedgad,
and lo Indues you, sl yopr oplion, to make losng or engage in any oihar transacfions with (he Borrowsr from time 16 lims, | absoluialy
and uncondlionally agras 1o el lerms of and guaranty lo you ihe payment and perdormance of the foflowing described Debl{s) of lhe
Botmonwer incuding without Bmitation, Bl principal, scorued Intarest, oltorneys® faes snd colleclon costs, when alkowed by iaw, thal
may become due fom the Bomowsr fo you in coliecling snd enforting the Debl and &l ofher Bgreements wilh recpee! o the
Bormower, -
A promissory note of glher spreemeant, No. 3028837-0101, daled Ociober 30, 2008, {rom 18 Devslopmenl, LLC {Eorrewer} io you, n
the amouni of $28,212,584.00, which has & maiurly date o! May 1, 2008.
My lnbltty will noi exceed the sum of §.340 paicen of the riginal principat amounl of the Debl, pius ectued inferset, etiomays’ jepe
and colisclion costs, whan aliowad by law, and Bl othar cosls, fees g expenses apreed [0 be paid under all sgreements evidenzing
the Cab! and securing the psyment of the Debl. You may, without nolice, kpply this Gesranly to such Dabl of the Bortower 85 you
may gelect lom Lime to tima.
3. EXFENSIONS. | conzent 1o all renswals, extensions, moiicelions and subsitutions ol the Dab! which may be mide by yolupon
such termE and conditions 24 you may see It rom time 1o lime withois further nolice to me and without kmitation &5 o e numbsr of
renawals, exientions, modifications or substiulions.
4. URCONDITIONAL LIABILITY. | em unconditionally iabie under this Guaranty, pardiess of whelhar or nol You pursue any of
your remediet against the Borrower, againgt eny other maker, surely, guarerior or endorser of ihe Debt or agalnsi sny Propeay, You
may tue me alone, or anyone else who is obligated on this Guprardy, or any number of us Together, io ooliect the Deb, My Babiity g
ot condllioned on the signing of ihis Gusranly by any othar person and fuiiher i nol subject {0 eny condhion net expressly aet forth
in thls Guaranty or any Insrumen: exacuted in connieclion with the Dabl. My obligalion I pay according 1o the tems of this Gusrenty
shall nol be afiecied by tha fepality, ivalidily or nenforceability of any noles or agresments evidenging Ihe Debt, the viotalion of any
applicable uIury laws, forgery, of any olher Greumstances which meks the indabledness ynenforcaable painst the Bomowes. | will
remain obligated lo pay on this Guamenty even if any ohet person who Is obfpaled 16 pey lhe Debl, including the Borrower, has such
obiigetian dischargad in bankrupicy, foreclosure, or otherwise tischarged by law. )
5. BANKRUPTCY. H & bankyupicy pethion should at any time be filad by or apeinsl he Bomower, ihe maiuitly of the Deby, o laras
my Fability Is concemned, shall be accolersled and the Debs chall pe Immedizioly payable by me. | acknowledge and mgree tha this
Guaranty, ard the Debl secured hareby, wit remain in full foros and eNect at all Emes, notwithstanding any wction or untertakings by,
or &gaintl, you or apeins! Bny Property, in connection with #y cbligation In any proceeding In the Unied Siales Bankruptey Couns.
Such sctlon or underlaking Inciudes, withoul fimitatlon, valuslion of Propery, slection of remedles or imposttion of secored or
unsecurad clafm status upon delims by you, pursuant is the Unlled Slales Bankrupicy Code, 85 emended. In the event that any
poeymenl of principe! of Inlerest received rnd paid by any olhsr guaranitor, bomower, surely, endorser or co-maker is desmed, by fina!
oider of & cour| of competent jurisdiction, 1o have been a voidablke preforence under the bankrupley of insolvancy laws of the Unhed
Stases or otherwise. then my obligation wih remvein B an pblgaSion 1o yoirand will nol bs Considarad BS having bean extingutshed,
E. REVOCATION, 1 agree Ihat this i an absohsle and uncondiional Guarenty. This Guaranty cannot be revoked end wiil remen in

eHecl until the Debi is paid in ful.
7. PROPERTY. | mgree that any Propary may be essigned, exchanged, relaased in whole or In per of substinnied withous nolice to
me and without defeaiing, discharging or diminishtng my GabiBty. . My obiigation s sbechie and your faiiure to perfect any securty
interesl or sny acl or-omission by you which tmpaire the Property will nol relieve me or oy fiablity under this Guaranty. You are
under no duty 1o preserve o proleci any Property unlil you are in aclual or consinciive possession. For purposes of this parapraph,
you will only be In “atiuel possession when you have physical, Immediale Bnd exciusive comtrel over the Property and have
rec2pled such conlrot in writing. Furlher, you wik only be deemed Io be in “consiructive™ possession when you have both the power
and knient 1o exercise control over Ihs Proparty.
E. DEFAULT. I'wil be In defeull ¥ any of the Iptowing oscur:

A, Payments. | fall tv make a payment in il when due.

B, Insolvency or Bankrupicy, The dissolution or Insotvency ol, eppdintmant of & racekver by or on bahal! of, &pplication of any

debltar relief law, Lhe 2ssignment for the benefil of crediiore by or on behalf of, he voltntery or nvolunlary temminalion of exislencs

" by. or the commencement of any proceeding under any present or dulure federsl or slate insolvency, bankruptey, recrganization,

composilion or debtor relief aw by or syt me or Borrower,

C. Drath or incompatency. | die or am declarag legally incompetenL

D, Faflure to Perform. 11al to perform ary condition or 1o keep sny promise or covenant of Ihis Guaranty.

E. Other Documents. A defsull oocurs under the terms of sy other document relating to the Debt.

F. Other Agreements. | am i dataul| oh 8ny olher debl or agreemeni | have wiih you.

-

real, persensl or intangible, that secures petfammnce of the obhgafions of the Note.

Wnl'\ﬁ'viu Guananty '
WYHMEMoMADLOGES SA00005L5 1070 10300EY 1958 Panhes Sysiems, Inc., 57, Cisd. MN C o §




G. Miz-~- ‘sentalion, | make any verbel or wiilien stalemenl of pe * sy financial informalion that is untrue, inaccurate, of

‘conel ‘Blerial facl a1 the lima i is made or provided. /

R. Juapmenl. | {all lo saifsly or xppeal any judgmen against me. P,

I, Forlelture. The Property Is used in & manner or for B purpesa Lhal threatens confiscation by a legal autherily.

J. Neme Change. | changs my name o BkSUme an eddilional neme without nolifying you belore making such » change.

K. Property Transfer. | iransler all or p subsianlisl pan of my money or propedy.

L Froperty Value. You delemmine in pood Tafih thal e valve of ihe Property hes declined o is impaired.

M. Insecurity. You gelerming in pocd [elth that & material adverse change has ocoummed in my finands! condition iom the
condilions el forth th my moxl racenl financial siatemen) before the dale of this Guaranly or that the prospeci fot payment of

performance of the Debl Is impsired for sny resson.
9. WAIVERS AND CONSENT. To the exient nol prohibited by law, | waive prolesl, presentment for peymenl, demand, notice of
sceelerabion, notice of intenl 10 accetsrale @nd nolice of dehons!,
A. Additiona! Walvers. In addition, 1 the extenl permited by faw, | consenl 1o cerlain aclions you may take, and generally walve
defansas thal may be avaliabls hased on fhase adlions o based on the slalus of 8 parly 1o the Debl or this Guaranty.
(1] You may renew or exiens paymenis on the Debd, repamiiess of {he number of Euch renewek or extensiont.
{2) You may relesse any Bomower, endorser, guamanior, surely, accomimodalion maker or sny olher co-signer,

(3} You may release, substitute o impalr sny Propany.
{4} You, of eny insthulion parlicipating In the Debt, may invoke your ripht of sel-off.
{8) You may enler into any sales, repurchases or pariicipations of the Dabt to any person in eny amounts and | waive notice

of such sk, rapurtheaes or parlicpations.
{6} | mgree thal ihe Borrower is authorized ko modity the 1erms of the Dabl or any Instrurmenl Eecuring, guerantying of relaling

to the DebL
(7] You msy underteke 5 valuallon of any Propsny In connedion with any proceedings under The Unitad $tates Bankruplcy
Cods conchrming the Bomower or me, repardiess of any sush velualion, or aciusl emounts recaived by you arising fom the
sale ol auch Propeny.
{8} { agrae ko consenl to any walver pranied the Borower, end egres 1hal any delay or lack of diigonce In the enlorcement of
the Debt, or any fakure 1o fAle b cliim or otherwise proledt eny of the Debl b no way affects or Impairs my Lubility.
(8} 1 Bgree o waive reliance on pny anti-deficlency slaures, hrough subropaiion of cthetwise, and kuch stalvist in no way
sffed or impair my lisbillly. in pddlion, unfil the obiipatione of the Borrower to Lander have bean pald In fl, | weive sny right
of stbrogation, coniibulion, reimbursemen), indemntfication, axonerslion, end any other righl | may have to rnforce any
remedy which you now have of in the future may heve against iha Bomowet or another guarsnior or as 10 iy Propory,
Any Guarantor who I an "inskdar,” as contemplated by the Unlied Sistes Benkrupity Cods, 11 U.S.C. 101, px amended,
makes these waivers permansnty. (An inslder Includes, smang others, s direcior, oficer, pariner, or othar parson in control
of Ihe Bomrower, a person of Bn endity thal is » co-pariner with the Bomower, rn enlity in which the Baower is & gensrel
partner, direcior, oHicar or other parson in contral o: 2 cloge relative of any ¢f thase other persens.) Any Guarmnler who is nol
an hsider makes these waivenrs unil afl Dbl s hully epald.
B. No Walver By Lender, Your courae of desfing, of your lorbeatance from, or delay in, the exercice of any of yow rights,
remadiag, pﬂvﬂegn o¢ right 1o ins$t vpon my striel padaimance of any provisions conlained in the Debl instrvments, shafl nol be
- consbued 85 8 waiver by you, untess sny kuch walver kb In wriling snd is signed by you.
C. Waiver of Claims. | walve ab claims for lose or demage amed by your acls of omissions whare you acied reasonably and in
pood iskh
10. REMEDIES. Afer the Bomower or | delaul, and afier you give mny legaily required nolics and oppofiunity lo cure (he dafaull, you
may &t your oplion do eny ons or more of the following.
A. Aceeleration, You may make il or any pari of the emount ewing by the Ibrms ¢f this Guaranly immediotely tue.
B. Sourcas, You moy use any and sk remedies you have under stale or kedaers! law of in eny documenis melating to the Dabl,
C. insvrance Benefits. You may make & clafm lor any and all ilnsurance benefils or refunds that may be avallable on dafauit.
D. Payments Made onh the Borrowers Behall, Amounls advanced on the Borrower's bahell wiil bz rnmadhnle}y due and may
be pdded lo the balence owing under the Dabl,
E. Termination. You may fermingle my right fo obiain advances and may refuse 1o make any furiher extensions of credll,
F. Attachment You may atiech or gemish my wapes or eamings.
G, Set-Df. You may use the righ! of set-off. This means you may sel-off sy mouni dus and paysbie vnder the terms of this
Guaranty zpamst anry right | have lo feceive money from you,
My righl o receive money from you includes sny deposi or share secotml balance ) have with you; any money owed lo me on an
Nem presentad lo you or In your possession {or collection or exchangé; and sny repurchese agreemsnl or othet non-deposh
obfigation. *Any amount tue and payrbie under the femma of this Guaranly™ mesns the lolel amounl to which you are entilled to
damand payment umder the tarmns of this Guamnly el the tme you set-off.
Subjec! lo gny glher wiilten contrac, H my right o receive monsy from you lv elso owned by someons who has not agreed {o pay
the Detd, your fght of sel-ofl wm npply io rny n:efnt in lhe obllgnhun and ) any olher arnounls | coud wﬂhuraw on ry sole
- - reqesl or endofseiment LA
Your right ef sel-off dm not apply {o &n account or olher obiguhon whate my fghts arise only in 2 representalive capadw. H
piso does nol apply to any Individual Refirement Account or other tax-oeteired relirement acoount. -
You will ot be Rable for the dishonor of any check when the dishonor aoccurs because you sel-off geinst any of my accounts, |
agree o hold you harmiess from any such cistms arising s a resul of your exercise of your right of sel-ofl.
H. Watver. Excepl gs ttherwise required by lew, by choosing 8ny ore of more of these remedies you 6o Rol give up your fight 10
use any olher remedy. You do not waive a delaull f you thoose nol fo use » femedy. By elatding nol Lo use sy remedy, vou do
no! waive your sighl 1o Jater consider The eveant a defavh and to uee any remedias if the detault conlinues or occurs again

11, COLLECTION EXPENSES AND ATTORMEYS' FEES. On or sher Defaull, lo the exten! permitied by iaw, | agree Ip pay BE
exponaes ol coliection, enforcemenl or proleclion of your righls and remedies under lhis Gusranly or any olke; documan! elaling 1o
the Dabl, To the extenl permitted by aw, expenses include, bul are not limtied 1o, reesonable allomeys' fees, coury costs and other
iepel axpenses. AR fees anil expsnses will be secred by the Property | have grented o you, It any. I eddiien, to lhe extent
permitted by the Unlted States Banktuptey Code, | piee lo pay Ihe ressonable atiomeys' fees incurred by you o prolect your rights
and nlerests tn conneclion with any bankruptcy proceedinge inlialed by or againgl ma.

12. WARRANTIES AND REPRESENTATIONS. | have (he right and muthodity o enler info this Giaranly. The execulion and
delivery of this Guarenty v not violale any agraemeni goveming me or 1o which 1 em g pery.

In eddiion, | represeni rnd warranl thal thls Guemnly wes entarod inlo al the requesl of Ihe Borrower, and thal | em sailslied
regarding tha Borrower's financis! condilion Bnd existing indebledness, authority (0 borrow and the wse end inlendad use of all Deb)
proceeds. | further represent &nd wamanl (hat | have nol relied on any represenlations or omissions from you of any inicrmation
provided by you respecting the Bomowet, the Dorrower's financlal condition and exisling indebledness, the Borower's authority to
bosmow ot the Borrowar's usa and intended vse of sl Dabl proceeds,

Wesl Vepinis Graranty
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13 RELM""’ | scknowledge thal you fire relying on this Guaraaly j~ - *ending credil to the Borrower, and i have igned this .
Guzrnnl; ce you 1o exlend such eredil. | represent and wersnl it L1 have @ girecl and substandial economic Interest in
the BomDwe: end expect to detive substeniial bensfils ltom any loans erw fingncial P‘wummdalions resuliing in the creslion of

indebtedress guarantied hereby.
14. APPLICABLE LAW, Ths Guaranly s povernad by Lhe laws of Wes! Virpiniz, the Uniled Slales ol America, and lo 1he exient
raquired. by the lews of Ihe furisdiclion where the Propeny Is located, excepl to lhe exienl such stale faws kre preempied by federai

aw,

15, AMENOMENT, INTEQRATION AND SEVERABILITY. This Gusrenty moy nol be amended or modified by oral apmemenl. No
gmendment or modification of this Guaranty is effeclive uniess made In wifling snd execiried by you and me, This Gueranly iz the
cormplele and final expression of the agrezment. |l any provision of this Guaranty i unenforcenble, then the pnenlorceable provision
wil be severed Bnd Ihe remsining provisions will s be enforcarbls,

16. ABSIGNMEMNT. If you mssign eny of the Debls, you mey assipn afl or ny pan of this Guaranly withoul notice to me of ry
vonsent, and this Guaranty will inure to the benefil of your asaignes lo the exienl of such msaignmenl. Yoiz will conBinue 1o have Ihs
impmirad right to enforce this Guaranly as lo any of the Debts thel are nof estigned. This Gueranly shal lnure 1o the benelt of and
be enforceable by you snd your successors and sssigne Bnd any other person 1o whom you mey granl an interes! |a he Dabls and
shiaf be binding upon end enforcesble agrinst me and my personal represanialives, successors, heirs and assigns.

11, INTERPRETATIDN, Whenever used, Ihe singular Includes the plursl and the plural includes the slnguler. The seclion headings
ete for sonvenience only and are nol 1o be Ysed to ntemprel tr define bhe lems of Lhis Guarenty.

8. HOTICE, FINANCIAL REFORTS AND ADDITIONAL DOCUMENTS. Unless othsrwise required by law, any nolice will be piven
by dellvering it or msiling It by first class mal to (he appropriate pardy's address ksied in the DATE AND PARTIES section, or 16 eny
oiher gddress designaled bh wriling. MNolice to one Guarantor wil be desmed W bb nolice (o el Guarentors. | will inform you in willing
of bny change in my hame, addiess or other application infomalion. | will provide you any financiel statemen! or mnformelion you
requast. Al inanclal laiemenis end tafomation | give you wil be cosrec| und complele. | agres to sign, delwer, snd Gle any
addilional documenls or cerifizalions thal you mey consider necessary fo perfed, conlinue, snd preseive my obligalions under this
Gunranty and io confirm your kien elatus on any Fropery, . Time is of the essente.

18. CREDIT INFORMATION, | agree (hal from fime 1o ime you may oblain credi Exfpimation abotd me from olhars, inciuding olher
lenders and credil reporting agences, xhd repor 1o otharg {such as p credi reporling apency) your credit experipnoe with ma. |
soree thal you will nol be eble for any csim arising om e use of Information provided 1o you by others or tor presiding such
iform@ion lo others.

20. SIGRATURES. By signing undar serl, I agree to the tarms coniained in his Guamnly. | siso acknowiadge recelpl of & topy of
this Guaranty snd acknowlsdgs {hat | heye read the Nole &nd Bh releted Loan Detumenic.

21, CONTRIBUTION AMONG MEMBER GUARANTORS. As among tne Guarentors who are Members of Vandalia Capital I, LLC,
of who have any milerest in an enbity thal is 2 Mamber of Vandals Capltal, Il, LLC or who have Bny nterest in an enlity thal s &
Membet of Vendalia Gepital i, LLC (the "Membar. Guarenlors*), and wiinoul affecing the right of the Beneliciary to procsed severlly
apains! mach of the Member Guerentors as g6l forih herein, it & agtaed by and amonp the Membar Guarsnlors that

Each Member Guaranioi shall promplly contribuie hls 100% propotiion of any and Bf Dabl due hergunder o

Beneficiary snd shall deal with N pthar Bembar Guaranlors b peod [alh, in order to chsure thal sl ﬁabillty for Dabt

hereunder shall be Ehared aqually among the Member Guaramors.

) This Seciien of fhe Guamnly provides to Member Guarentors the benefits and obligations of conlmclust conlribution
and rosiwdon as 1o all futura paymants made by Mumber Guaraniors, or eny of ihem, to Beneficiary by reason of
{his Guaranly, Bnd each Member Guarenior shafl have a caure of aclion apainsl every olher Maember Gugranior to
enforce his or He rights hereunder. Member Guarantors hereby waive ary right to asterl in mny mannet agalins! the
other Mamber Guerenlers any cialm, defonse, counterciayns anti of-5e1 of any kind or newre, whether lepsl or
equilable, that 43 Mamber Gueranlots, or any of them, may row or ol any fime heresfler have ppbinsi one or more
of the other Mémber Guarentors.

yhber Guarenlors agress {o pay, forfhwith and on demand made after the Debd has been complalely

ed, A amounts righttufly owing pursuan! lo the terms hereo! lo the temanding Member Guarantorg.

(a)

jbaks

Wyl Virpini Gr-urpn
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CONSULTING AGREEMENT

THIS CONSULTING AGREEMENT (“Agreement™) is made this / éﬁjfaay of

“_L/JT . 2008, by and betwesn PRAYWORKS, LLC ("PrayWorks") and
VANDALIA CAPITAL, IT LLC ("Vandalia").
RECITALS:

A. PrayWorks is 2 manager-managed limited [iability company
headquartered in Charleston, West Virginia, and organized and in good su-inding under
the laws ol West Virginia. David P. Pray is the Manzger of PrayWorks. PrayWorks is in
the business, in part, of providing consulting and project management services with
regard to real estate developments; |

B‘. Vandalia is a manager-managed limited liability company headquartered
in Charleston, West Virginia, and organized a.;:ld in good standing under the laws of West
Virginia. The Managers of Vandalia are Stephen B, Farmer and Andrew A. Payne III;

C. IB Development, LLC (“IB™) is a manager-managed limited liability
company headquartered in Charlotte, North Carolina, and organized and in good standing
under the laws of North Carolina The Manager of IB is Infinity Partners, LLC,

D. Vandalia has underwritten a credit facility to IB, and in exchange, B

(through a separate agreement) has agreed to compensate Vandalia and/or has agreed.to. ..

purchase or enticipates purchasing Vandalia;

E. IB Development is currently pursuing the comprehensive development

(i.e., design, construction, marketing and sale) of ap;')roximataly 275 acres of real

property including the construction of approximately 202 home ‘sites for sale and related




"
facilities, to be located at Weddingion County, North Carolina, and to be known as The
Woods {the “Project™); |

F. The Project has experienced delays and difficulties with respect to site
development and other operational issues wﬁich have resulted in increased costs; and

| G. On the Terms and Conditions set forth herein, Va.ndajiar engages
PrayWorks to provide consﬁlting and project management services, as more particularly
described herein, in connecti-on with IB’s development of the Project, and PrayWorls
agrees to provide such consulting and project management services on the Termas and
Conditions set forth herein.
TERMS AND CONDITIONS:

1L Recitals. The Recitals set forth hereinabove are incorporated by reference
in this Agreement. |

2. Services. The scope of the consulting and project management services to
be provided by PrayWorks under this Apreement (collectively the “Services”) shall
include: (i) the following work and services; and (i) such additional work and services as
may be later agreed in writing between Pray Works and Vandalia:

-3 PrayWorks shall assist in the preparation, reconstruction,
monitoring and/or management of a developer's pro forma fDr_ﬁe Project. When
completed, the pro forma budget sﬁal] be presented to Vandalia's representatives
appointed hereunder for final review and acce]ﬁtance in writing;

b. PrayWorks shall occasionally monitor and inspect work at the

Project, and maintain a reasonable understanding of the Project’s design criteria;

13




« .
c. | PrayWorks shall consult with IB and Vandalia in the development
and selection of a Project delivery system for the design and construction of the
Project, and in the development and execution of an inspection/quality control
programs in connection with the Project;

d. PrayWorks shall assist IB and Vandalia in retaining the services of
such professionals as may be required for development of the Project including,
but not limited to, attorneys, surveyors, geotechnical engineers, desipn/builders,
contractors and various vendors required for the Project; provided, however, IB
and Vandalia shall at all times be the contracting party with such profesaio.n;ls;

e. PrayWorks shall assist in facilitati-ng communications between IB
(in its role as marketers and promoters of the Project) and Vandalia in an effort to
avoid unreasonable delays with regard io the marketing and sale of the Project;

f. PrayWorks shall periodically review and monitor the work of those

providing services in connection with the development of the Project (including,
but not limited to the aforesaid professionals retained by IB and Vandalia) to
reasonably assuré that all such service providers are satisfying their contractual
obligations to IB and Vandalia, and that IB and Vandalia are satisfying their
,,co_nt;r-acrual obligations with respect to others providing services in connection
with the Project. PrayWorks shall to the extent it determines necessary in the
exercise of its rc?.sonable discretion regularly attend or otherwise participate in
meetings related 1o the development of the Project;

g PrayWorks shall assist Vandalia and 1B with the procurcment of

insurance products for the Project;




[

b, PrayWorks shall perform certain bookkeeping and adminisirative
services for Vandalia with regard 1o the Project, which shall include without
limitation maintenance of books of account for Vandalia in order to keep
Vandalia advised of expenditures made with regard to the Project. All such
records shall be available to Vandalis or Vendalia’s designated representatives
upon reasonable notice during normal business hours for examination, audit or
inspection, all at the sole cost and expense of Vandalia. Upon any termination of
this Agreement, copies of all such books and records shall be provided to
Vandalia; |

i. PrayWorks shall assist Vandla.lia andr IB with facilitation of

commuuicgtions with lenders for the Project;
j- PrayWorks shall, through and with the assistance of certified
public accountants and legal counsel engaged by Vandalia and IB, assist Vandalia
and IB with preparation and filing of all federal, state and local tax returns and
with tax planning for the Project;
k. PrayWorks shall and may, as it deems reasonably necessary,
communicate with one or more of the members of Vandalia as to the status of the
~ Project and other ongoing issues; and
L PrayWorks shall consult with Vandalia and IB in connection with
crisis and risk management assistance for the Project.

3. Standards, PrayWorks will devote such time and effort as is reasonable

and necessary for the satisfaciory performance of the Services hereunder.




A

4. Ter"m. Unless earlier terminated according to the terms hereof, the temn
of this Agreement shall be effective as of June 1, 2008 (the “Effective Date™), and shail
continue until the earlier of: (i) all debt incurred by IR and Vandalia in connection with
the Project has been retired and all fees, if any, have been paid to Vandalia, or (ii)
Vandalia has been purchased in full by IB. |

5. Compensation.

A, PrayWorks shall be compensated for all Services performed under this
Agreement at the following hourly rates:

David P, Pray: $195.00 per hour
Laura J. Pray: $45.00 per hour (for bookkeeping and sdministrative work).

Houly rates may be revised from time fo time by written agreement of the parties,
B. PrayWorks shall be entitled to invoice for all of its work provided as of the
Effective Date, but in no event prior to the Effective Date.

C PrayWorks shall, in addition to the compensation payable herennder, be
reimbursed by Vandalia, within fifteen (155 calendar days of submission of receipts and
iternized Mmenw as applicable, for all reasonable expenses PrayWorks incurs in the
performance of its Services hereunder including, but not limited to, mileage and travel

expenses, Teproduction costs, postage, meals and other ordinary and necessary expenses.

'D.  Except as otherwise set forth herein, Vandalia shall pay PrayWorks'

invoices within fifteen (15) calendar days of the receipl thereof. Vandalia shall notify
PrayWorks in writing within three (3) calendar days of receipt of an invoice if any
portion of the invoice is disputed by Vandalia. Payment of any undisputed amounts shall

not be withheld by Vandalia pending resolution of the dispute.

w
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o. Accuracy. Vandalia acknowledges that PrayWorks is providing Services
lo assist Vandalia in the development of the Project and the decision-making required of
Vandalia in all phases of such development. As such, PrayWorks is not and shall not be
responsible for the completeness or accuracy of any information, data or opinions
provided by others which -PrayWorks may utilize in the performance of its Services
hereunder. PrayWorks is not and shall not be deemed by Vandalia to be a guarantor of
any information, data or opinions provided by PrayWorks, and Vandalia hereby releases
and waives any and all claims against PmyWorks based thereon.

7. . Project Costs and Projections. It is recognized by the parties hereto that
neither Vandalia nor PrayWorks have control o.vcr the cost of labor, materials, services or
equipment which may be required to clevdop, design, construct, market and sell the
Project. It is further recognized that neither Vandalia nor PrayWorks have contro] over
interest rates, the coSts of raw or finished materials, s.ales projections or forecasts, the real
estate market in the vicinity of the Project, or any other factors or variables which could
affect the‘ financial success of tile Project. Accordingly, Vandalia acknowledges that
PrayWorks cannot and does not warrant or represent that the costs which Vandalia shall

incur in the development of the Project and income expected therefrom shall not vary

~ from any estimate(s) of such costs provided or relied upon by PrayWorks whether in the .

pro forma budget or otherwise, and PrayWorks shall have no liability to Vandalia as a

result of any such forecast or projection including without limitation any budget, cost,

and estimation analysis and development.

8. Exeulpation and Indemnity of PrayWorlks. Neither Pray Works nor any

member, manager, employee, agent or representative of PrayWorks shall be subject to
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liability to Vandalia, or to én)' member, manager, employee, agent, investor or
Tepresentative of Vandalia, for any act or omission in thé course of, or in connection with,
the rendering or providing of Services hereunder unless PrayWorks has committed
wiltful misfeasance or reckless disregard of its obligations or duties hereunder,

To.thc fullest extent permitted by law, Vandalia agrees to defend, indemnify and
hold PrayWorks, David P. Pray and PrayWorks’ members, managers, employees, agents
end representatives (collectively *PrayWorks Indemnified Parties”) harmless from and
against any and all claims, damages, losses, expenses, demands and causes of action
(collectively “claims"), joint or several, including but not limited to attomeys' fees and
any expenses whatsoever of PrayWorks Indemnified Parties incured in investigating,
preparing for, or defending against any litigation commenced or any claim (and any and
all amounts paid in settlement of any such litigation or claim), arising out of or related to
the performance of the Serﬁces hereunder; provided, however, that Vandalia shall not be
obligated to defend, indemnify and hold the PrayWorks Indemnified Parties barmless
from any claims which arise as a fesult of the willful misfeasance or reckless disregard of.
the PrayWorks Indemnified Parties.

9. Assignment. PrayWorks may assign this Agreement to any other entity

controlled by David P. Pray, which essignment shall be effective upon written potice of
such assignment to Vandalia. Vandalia and PrayWorks agree that, if and when notified
of such assignment, the new entity shall immediately assume all PrayWorks' rights and
obligations hereunder, at which time PrayWorks shall no longer have any rights against,

_ or obligations to, Vandalia under this Agreement; provided, however, that payment of
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any invoice(s) outstanding at the time of such assignment shall be made to PrayWorks
unless Vandalia is otherwise directed by David P. Pray.

10.  Termination. Notwithstanding anything contained herein to the contrary,
this Agreement may be terminated by either party upon the default of the other party,
upon ten (10) days' written notice, which notice shall specify in detai] the default(s) of the
defaunlting party. Upon issuance of a notice of default, David P. Pray of PrayWorks and
Stephen B. Farmer and/or Andrew A. Payne III of Vandalia shall immediately enter into
good faith negotiations for a period of fourtcc;an (14) calendar days to resolve the default.
If the default is resolved, the party issuirg the notice of default shall withdraw same in
writing. If the default is not resolved, the party issuing the notice of default shall reaffirm
such default in writing.

In addition, each party hereto shall have the unconditional right to terminate .this
Agreement with or without default of the other party upon fourteen (14) days’ notice to
the other party.

~11.  Intellectusl Property. PrayWorks acknowledges and agrees thal,
provided Vandalia is not in defanit of its obligations to PrayWorks hereunder, all right,
title and interest in all intellectual property and work product developed for or on behalf
of Vandalia solely by PrayWorks during the term hereof or thereafter, in the performance
of Services under or pursuant to the terms of this Agreement ("Work Produet"), in
whatever mediz or form, shall be and remain the exclusive property of Vandalia. It is the
mutual understanding of the parties that the Work Product and all parts and copiés thereof
shall be deemed "works made for hire." In addition, to the extent any Work Product, or

any part thereof, is, whether by operation of law or otherwise, deemed or considered not

Nt e e e e ot §




L ¢
to be a "work made for hire," PrayWorks hereby unconditionally and irrevocably sells,
transfers and assigns and agrees 1o sell, transfer and assign to Vandalia, al] of the entire
night, title and interest of PrayWorks in and to all such Work Product, whether baving

arisen or been created during or after PrayWorks' performance of Services for Vandalia

under this Agreement.

12.  Arbitration. All claims, disputes and other matters in confroversy arising
out of or related .to this Agreement and the performance thereof shall be resolved by
binding erbitration under the Commercial Arbif.raﬁon Rules of the American Arbitration
Association. Arbitration hearings shall be held in Charleston, West Virginia. The award
of the arbitrator(s) shall be binding and enforceable in the Circuit Court of Kanewha
Couﬁty, West Virginia. No person not a party to this Agreement shall be made a party to

such arbitration without the consent of the parties hereto and such other person(s). In the

event of any arbitration hereunder, the prevailing party shall be reimbursed its reasonable

attomeys' fees and costs.

13. . Representatives. In the performance of its obligations hereunder,
Vandalia appoints Stephen B. Farmer and Andrew A. Payne III es its representatives to

act independently or together as they shall determine. In the performance of its

obligations hereunder, PrayWorks appoints David P. Pray as its representative. The

designated representatives of the parties shall not be changed without consent of the other

party, which consent shall not be unreasonably withheld.
Vandalia further covenants and agrees that its representative(s) appointed
hereunder shall reasonably cooperate with PrayWorks to allow timely performance of the

Services hereunder, and to that end such representative(s) shall have appropriate authority
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to make decisions and determinations requested of Vandalia by Pray Works with regard to
the Project. In addition, Vandalia shall ensure that IB will reasonably cooperatz with

PrayWorks and acknowledge PrayWorks' role as provider of the enumerated Services

with respect to the Project.

14.  Notices, Any and all notices required hereunder shall be given in writing

by facsimile, email or courier to the following addresses:

TO PRAYWORKS, LLC:
PrayWorks, LLC
Attention: David P. Pray
Rt 2 Box 331B
Charleston, West Virginia 25314
Fax: (304) 342-6973
Email: dave@prayworks.com

With Copy to;
Paul G. Papadopoulos, Esquire
Robinson & McElwee PLLC
P.O. Box 1791
Charleston, West Virginia 25326
Fax: (304) 344-9566
Email: pgp@ramliaw.com

TO VANDALIA CAPITAL, 11 LLC;
Vandaliz Capital, II LLC
Attention: Andrew A, Payne I
300 Capito! Street
Suite 1503

. Charleston, West Virginia 25301
Fax: (304) 343.9240
Email: Andrewpayne3@Gmail.com

With Copy to:
Stephen B. Farmer
746 Myrile Road
Charleston, West Virginia 25314
Fax: (304) 346-5980
Email: sbfarmer@FCCLaw.net

10
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15.  Independent Contractor. PrayWorks shall be deemed to be acting

hereunder as an independent contractor.

16.  Disclosure of Interest. The parties hereby acknowledge that David P.

Pray is a Member of Vandalia.

17.  Governing Law, This Agreement and the performance of the parties

hereunder shail be governed by the law of the Siate of West Virginia.

18. Entir;. Understanding. This Agresment represents the entire integrated
agreement between PrayWoiks and Vandalia and supersedes all prior negotiations,
representations or agreements, either written or oral, with regard to the subject matter
herein. This Agreement may be amended only by written instrument signed by both
PrayWorks and Vandalia. !

IN WI‘I‘NESS WHEREOF, the parties hereto have caused their duly authorized

representatives to execute this Agreement as evidenced below.

PRAYWORKS, LLC

By:

s I}r?BélFanéer,‘ffs Nanager

and
0eq [
By — /J/

Andrew A. Payne III, Its Manager

Il




MINUTES OF A MEETING OF THE MEMBERS
OF VANDALIA CAPITALIL, LLC :

November 13, 2409

A meeting of the Members of Vandalia Capital 11 LLC, a West Virginia limited
iiman Thomas & Batile, PLLC,

[iability company (the «Company”), Was held at the offices of Spt
al 300 Kanawha Boutevard East, Charleston, West Virginia, on November 13, 2009. The

following Members were present, either in person of by telephone as noted next to their names:
Ralph Ballard (in person), Stephen B. Farme (in person), David P. Ferretti (in person), Shawn P,
George (in person), Mark Grimmeit (by telephone), Andrew Jordon {in person), K. Scolt Long

(by telephone), Andrew A. Payne, M (in person), and David . Pray Revocable Trust
" (represented by David P. Pray, in person), constituting a quorum. Mr. Fammer served as

Chairman of the meeting, and Mr. Ferrett served as Secrotary.
n various aspecis of the Company'’s

embers, the leters of credit
in Weddington, and the

Geveral Members have peen working ©

business, including the loan from United Bank guaranteed by the M

of the Members from Centra Bank, the status wgn the ground”
relationship with IB Development/Mike Sealy.

Regarding United Bank, the latest Allonge to the 1B Note expired on November 1,
and discussions have been held with Julie Gurtis and Tim Paxlon regarding extension and
madification of terms based on market conditions. We are seeking to facilitate an extension that
will last two years and allow the real cstate market to recover. We have asked United to remove
the interest rate floor of 49 and return the interest rale to prime; 10 subordinate its interest in
some lots to facilitate sales; and 10 provide for a 6-9 month interest carry o {he back end of the
foan, if necessary. United has repeatedly said it is willing to consi

der these requests, but that
Vandalia must get the Centra letters of credit renewed, 28 well as & commitment for mezzanine

financing of $2.5 million for Phase: 1A development improvements. At appraisal obtained in
March (at the low point of {he real estate market and Financial meldown) s dentified a decreasc in
the value of the land, undeveloped, from 528 mullion 10 approximately $14 million. However, i

stated that if the Phase 1A improvements were in place, the value would be $24 million, which

together with approximately $13 million in letters of credit would yicldrcollatcml for United of

 $37 million on & loan ' under $30 milkion, which would put them in 2 good position. Several
Lu‘lfcézanmeﬁﬁnalmi?‘gpmposals have been discussed, bul none had been finalized as of the time
e meeling. ¢ mezzanine issue is cOm)| licated by licns on the property, an it
recognized 1'1151 IB rather than Vandalia is uﬁa ownel :})Jf the prr;peflyp a:I:d rgeaenii:{ea;ls:n?sms';:i
Members discussed the fact that the Note with United is and remains the obligation of 1B
DTevclopment and not Vandalia; that Vandalia is merely volunteering to pay the interest on IB’s
Note to keep the project alive in the absence of payment by IB Development; and that Vandalia
h}::l: ﬂ\l/& r:gh? to stop payment of the interest at any time. The Members aIS(; discussed the fact
lU n:‘cds'mglaoha l:ie_zs not chscus‘sed IB‘ Development’s position with respect to the IB Note with
y ; those discussions W:lth United have been conducted solely by Mike Sealy. Further,
andalia has kept Mr. Sealy informed of its discussions with United. ’

1 &

Since (he meeting, Cox Schepp, a lar. i

Sin , . e devel . i i i

e st 1A developmenfﬁ\ D“ey-g, eveloper in Charlotte, has si gned & commitment letter to pravide the $2.5

TEXHIBIT
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Discussions have been held with Centra Bank regarding extension of the letters of
_ credil. Centra is requiring terms different from the initial letiers of credit, including joint and
several responsibility. Efforts are being made Lo negotiate the most favorable terms possible.

Regarding the situation “on the ground” in Weddington, the general feeling is that
the best strategy is 1o try to hang on and “let the market come to us” as market condittons
improve. If each member were required to pay approximately $200,000 each over the next two
years to maintain the loan and other expenses, the property value hopefully would increase much
more than that. The biggest payable for IB is to McKim & Creed, but the feeling is that they will
be patient because if they press the issue, they will get nothing. 1B does have entitlement to
waler service Lo the entire property, bul it has not yet been tapped. We are told that all the
entitlements run with the land and have time elements associated with them, but it is not clear
when that must be done to maintain the applicable permits.

With respect lo IB/Mike Sealy, it is our understanding that infinily Partners is
now bankrupt and no longer involved in any aspect of the project. Mike Sealy has gotten the
prajeci entitled for Phase 14, has paid some minor expenses of the project and now owns 100%
of IB Development. The original deal structure with 1B remains in place. He seems to want lo be
paid for his services as the developer, but this is what IB was suppased to do for its profit interest
in the project. In addition, IB remains in default on its obligations to United and fo Vandalia,
and nolwithstanding several requests by Vandalia, neither IB nor Mike Sealy have been able to
raise any additional funding or mezzanine money. As a result, Vandalia (not IB) is paying the
interest on IB’s Note, so we are more exposed on the project than originally agreed, but this is
necessary to sustain the project until the market improves. Mr. Scaly has been advised that
Vandalia continues to seek funds for the project and potential partners who could bring capital
and momentum 1o the project. Our understanding js that he is looking into a federal program that
may provide some funding for shavel-ready projects such as this project.

Mr. Pray suggested that we should talk with the Company’s accountants to clarify
the nature of the funds provided by the Members and to take best lax advantage of losses, and

(he Members agreed with this suggestion.
meseting, the mcctinngas

/%’tephcn B. Farmer
Chairman

T

David P. Ferretti
Secretary

‘ There being no further business to com
adjourned,

1919982




IUNITED
= BANK

@ your service

November 6, 2013

The Woods Development Company, LLC

k/a 1B Development, LLC

Attn; Mike Sealy

Post Office Box 627

Waxhaw, North Caroling 28713

Via Certified Mail and First Class Mail

Relph L. Baliard, [T}

403 Quarry Pointe

Charleston, West Virginla 25304

Via Centified Mail and First Class Mail

Stephen B, Farmer

400 Linden Road

Charleston, West Virginla 25314

Via Certified Mail and First Class Mail

David P. Perretti

513 Linden Road

Charleston, West Virginia 25314

Via Certlfied Mail and First Class Mail

Shawn P. George

10 Beta Lane

Charteston, West Virginia 25304

Via Certified Mail and Firsi Class Mail

Mark A. Grimmett

. 2516 Kanawha Avetiue, S.E. .
Charleston, Wesl Virginia 25304
Via Ceriified Mail and First Class Mail

Andrew B. Jordon

Post Office Box 3301

Chatleston, West Virginia 25304

Via Certified Mail and First Class Mail

Re: Foliow Up Regarding Extension of Maturity of Loan to The Woods

Robert Huggins

¢/o James A. Gianola

Gianola Barnum Wigal & London L.C.
1714 Mileground Road

Morgantown, West Yirginia 26505

Via Certified Matl and First Class Mail

R. Scoft Long

18 Bridlewood

Charleston, West Virginia 253 14

Via Certified Mail and First Class Mafl

Andrew A. Payne, IH

300 Capitol Street, Suite (503
Charleston, West Virginia 25301

Via Certified Mail and First Class Mail

David P. Pray

/o Brian A, Glasser, Esq.

Bailey & Glasser LLP

209 Capito! Street

Charlcston, West Virginia 25301-2205
Via Ceriified Mail and First Class Mail

Timothy K. Wileox

Post Office Box 58340

Charleston, West Virginia 25358

Via Certified Mail and First Class Mail

 Rooke Asset Partners, LP

Atin: Andrew Rooke

7029 Sheafl Lane

Fort Washingion, Pennsylvania 19034
Via Certified Mail and First Class Mall

Development Company, LLC

EXHIBIT
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The Woods Development Company, LLC
f/a IB Development, LLC, et al.

Movember 6, 2013

Page 2

Gentlemen:

" Thank you for taking the time to speak with us by phone this morning regarding
the siatws of the loan (the “Loan™) of $28,212,594.00 to The Woods Development Company,
LLC, formerly known as 1B Development, LLC (“IB™). We appreciate your Aexibility and
attendance on the call with such short notice, The purpose of this fetter is 10 confirm our
discussions over the phone today and outline action items required to exlend the Loan's maturity

date.

As you know, the Loan is reflected by a promissory note, dated October 30, 2006,
payable by 1B to United (as subsequently amended, the “Note”). The Note matured on October
3f, 2013, Also as you are aware, each of you (other than IB) is a guarantor (each, @
uGuarantor”) of repayment of the Note under the Loan. Confirming what was discussed int our
conversation today, each of the actions listed below must be completed before any further

extension of the Note:

1} IB shall immediately pay United (2) $125,000.00, representing a principal
payment on the Note for October, 2013, and (b) all accrued interest on the Note through and
including October, 2013. '

2) 1B shall either (a) obtain a Jetier of credit for the Bank's benefil, in the
amount of $1,500,000.00, or (b) continue to pay United, each month, (i) the sum of $125,000.00
toward the principal on the Note and (ii) accrued monthly interest on the Note. Such letter of
~ eredit must be obtained or, allernatively, principal and interest payment for November, 2013,
must be made on or before November 27, 2013,

3) The following Guarantors shall provide United, by Noverber 27, 2013,
the following docunents: :

Mark A. Grimmett — current personal financial statement and 2012 tax return; and
" David Pray — 2011 and 2012 tax returns.
4) Esch Guarantor shall renew his or its respective letter of credit or line of
credit until at least January 31, 2015.! Plense note that, because Rooke Asset Partners, LP's

fetter of credit currently is set to expire on December 1, 2013, United will have to draw on that
letter iEit is not renewed by November 21, 2013, Each of the other letters or lines of credit needs

to be renewed by November 27, 2013,

) Recause of pending litigation, David P'ray's letter of credit is nol addreased in this Jetter.




The Woods Development Company, [L1.C
* {/k/a 1B Development, LLC, et al.

November 6, 2013

Page 3

We appreciate your conlinued efforts 10 obtain and forward (he information
requested and renew the letters and lines of credit as discussed. Please do nol hesilate to contact
us if you have any questions.

Sincerely,

UNITED BANK, INC.

w WL

JupeR. Gurtish.-'j(c?(onal President

5637074 |




HUNITED
gg BANK

@ yout service

December 3, 2613

HAND DELIVERY
Duovid P, Pray
¢/o Brian A. Glasser, Bsq.
Batley & Giasser LLP
209 Capitol Street
Charleston, West Virgtnia 25301-2205
" Fia Certified Mail and Firsi Class Mail

Re;  PrayDefault UnderGuaranty

Denr Mr. Glasser:

This letter confirms theon-going and continued defaulunder that certain Guaranty
(the “Guaranty”), dated Oclober 30, 2006, by David P. Pray (“Pray”) in favor of United Bank,
Ino., &« West Virginia banking corporation (“United”}, made in connection with that certain Loan
Apgreement (a3 amended, the “Agreement™), dated Cctober 30, 2006, between IB Development,
LLC (now known us The Woods Development Company, LLC) and United, for a loan (the
“[0an") in the maximum principal kmount of $28.212,594.00. '

As you know, the Guaranty requires that Pray, among other things: (a) contribute
his propoviion of any and all debt under the Agreement and deal in good faith with other
guatantors of the Losn (Guaranty 21(&)); (b} make inlcrest payments as agreed (Guaranty 8.A);
and (¢) maintain a letter of credit, in the amount of $1,088,000.00, for thc bencfit of United
(Guaranty 8.E.).Additionally, a default under the Guaranty occurs upon 8 material adverse
change in Pray’s financial condition or if the prospect for Pray’s payment or performance is

impaired for uny reason. (Guaranty 8.M.)

Your letter to United's counsel, Mark Staun, dated November 25, 2013, as
evidenced by Mr. Pray's refusal to sign last week the Loan extension documents and to provide
United with the fetter of credit or similar collateral, as provided by all ofher Guaranfors,
_rcinforces Pray'sdofaull under the Guaranty because: he has failed to contribute bis proportion of
any and all debt under the Agreement and has failed to deal in good Taith “with ‘the other
guaranltors of the Loan; he has failed fo make interest payments as agreed; he has failed to
maintain o letter of credit as required; and, based upon his financial statements, & material
adversc change in his financial condition hes occurred and United believes the prospect for his

payment or performance under the Guaranty is impaired.

Because of Pray*sdefault under the Guaranty, United has the right to pursue any
or alf of the remedies available 1o it under the Guarantyand applicable law.

EXHIBIT
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David P. Pray

c/o Bailey & Glasser LLP
December 3, 2013

Pagc 2 :

If you have any gquestions about his letier, please contact United's counsel,

Mark Staun,

S1xnx |

Sincerely,

UNITED BANK, INC.

By:
Julic R, Gpri

IR @,{{mal President




IN THE CIRCUIT COURT OF KANAWHA COUNTY, WES’IE’IQGI;NIK

VANDALIA CAPITAL II, LLC; and INHAR 2L o4 1= 21
UNITED BANK, INC,, 7 f@
v, _ Civil Action No. 13-C-570

(Judge Bloom)

DAVID P, PRAY, Individually and
as Trustee of the DAVID P, PRAY
REVOCABLE TRUST; DAVID P.
PRAY REVOCABLE TRUST; and
JOHN/JANE DOE,

Defendants.

CERTIFICATE OF SERVICE

I, Scott S.. Segal, do hereby certify that I have caused to be served true and accurate
copies of the foregoing dmended Civil Case Informat;’on Sheer and Amended Complaint upon the
following counsel of record this 21% day of March, 201‘4, via United States Mail, postage
prepaid, addressed as follows:

Brian A. Glasser, Esquire
BAILEY & GLASSER, LLP

209 Capitol Street
Charleston, WV 25301-2205

/ar/ -~

)QOTT S,8BGAL (WV State Bar #4717)




