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Justice Brotherton delivered the Opinion of the Court.



SYLLABUS BY THE COURT

1. "A party in a civil action who has made a good faith
settlement with the plaintiff prior to a judicial determination of
liability is relieved from any liability for contribution." Syllabus

point 6, Board of Education of McDowell County v. Zando, Martin &

Milstead, Inc., W.Va. , 390 S.E.2d 796 (1990).

2. When a settlement is entered into between a non-party
and a claimant prior to the institution of the suit, a defendant in
the suit cannot implead the non-party in a subsequently filed civil
action, so long as the settlement was entered into in good faith and
the amount of the settlement was disclosed to the trial court for

verdict reduction.



Brotherton, Justice:

The three certified questions presented in this case raise
the issue of whether a good faith settlement by a nonparty to a tort
action bars the later impleading of that nonparty into the action.

The Circuit Court of Berkeley County, in answering the certified
questions, concluded that the settlement did not bar the later
impleading of the settling nonparty. In the present proceeding, JoAnn
Gall, a party who settled in good faith with Brenda M. Cook for personal
injuries sustained by Ms. Cook, claims that the circuit court's
conclusions were erroneous. After reviewing the questions presented,
this Court agrees with Ms. Gall's assertions and answers the questions
certified so as to recognize that Ms. Gall's good faith settlement
bars the later impleading of her into a civil action instituted by

Ms. Cook.

On March 7, 1988, Brenda M. Cook, who was a patron in a
beauty parlor located in a shopping center on Edwin Miller Boulevard
in Martinsburg, West Virginia, was injured when JoAnn Gall drove a
vehicle through the front window of the beauty parlor. Following
the incident, JoAnn Gall entered into a good-faith settlement
agreement with Brenda M. Cook which provided for monthly payments
for twenty-five years and a lump sum payment on January 20, 2015.
It also provided for the payment of certain of Ms. Cook's medical

expenses. The settlement agreement specifically provided that Ms.



Cook released Ms. Gall from 1liability and that the release was
expressly intended to cover and include all rights or causes of action

which might exist or thereafter accrue against Ms. Gall.

After entering into the settlement agreement, Ms. Cook
instituted a civil action in the Circuit Court of Berkeley County
against the owners and managers of the shopping mall in which the
beauty shop was located. The complaint alleged that the shopping

mall had been negligently designed and constructed.

Following institution of the action, certain of the parties
defendant filed a third-party complaint against JoAnn Gall. The
third-party complaint alleged that Ms. Gall's negligence had caused

the injury sustained by Ms. Cook.

After the third-party complaint was filed, JoAnn Gall, on
May 17, 1990, filed a motion to dismiss. In that motion, she, in
essence, alleged that the settlement agreement which she had entered
into with Ms. Cook absolved her of responsibility and that under the
circumstances she could not properly be impleaded into the action.
Subsequent to the filing of the motion to dismiss, the parties
formulated the three questions which are now certified to this Court.
The first question was:
When a settlement is entered into between a non-party and
a claimant prior to the institution of suit, Can
a defendant implead the non-party in a

subsequently filed civil action as long as the
settlement was entered into in good faith and



the amount of the settlement is disclosed to the
trial court for wverdict reduction?

The circuit court answered this question in the affirmative. The
second question certified was:
Does a good faith settlement entered into Dbetween a
non-party and a claimant prior to the institution
of a lawsuit discharge the settling non-party
from any further contribution to any party
regardless of the Jjury's allocation of the
percentage of negligence?
The circuit court answered this question in the negative. The third
question certified was:
Is a non-settling defendant subject to payment of damages
found by a jury in excess of that defendant's

negligence as allocated by a jury because of West
Virginia's Joint and Several Liability Rule?

The circuit court answered this question in the affirmative.

The questions have now been certified to this Court for

a more definitive resolution of the questions presented.

Shortly Dbefore the Circuit Court of Berkeley County
certified the questions, this Court handed down its decision in the

case of Board of Education of McDowell County v. Zando, Martin &

Milstead, Inc., W.Va. , 390 S.E.2d 796 (1990). In syllabus

point 6 of that case, this Court stated that:

A party in a civil action who has made a good faith
settlement with the plaintiff prior to a judicial
determination of liability is relieved from any
liability for contribution.



In reaching this conclusion, the Court explained the
doctrine of contribution and indicated that the right of contribution
arises when persons having a common obligation, as in a tort situation,
are sued on that obligation and one party is forced to pay more than
his pro tanto share of the obligation. The Court found that a large
body of opinion throughout the United States recognizes that where
a party in a civil action makes a good faith settlement before trial,
he should be relieved of later liability in the case. The Court noted
that such a rule favors the strong public policy favoring out of court
resolution of disputes and that no defendant would want to settle
when he remains open to contribution in an uncertain amount to be
determined on the basis of a judgment against another in the suit
which is to follow. The Court also found that most jurisdictions
recognize that the non-settling defendant's right of contribution
from other joint wrong doers 1is extinguished by the plaintiff's

settlement.

In summary, this Court recognized that where an individual
makes a good faith settlement before a judicial determination of
liability, that individual is relieved of any liability for
contribution. In effect, the Joint tortfeasor's right to
contribution is extinguished, except as indicated in syllabus point
5 of Board of Education v. Zando, Martin & Milstead, Inc., Id.:
"'Where a payment is made, and release obtained, by one

joint tort-feasor, the other joint tort-feasors

shall be given credit for the amount of such

payment 1in the satisfaction of the wrong.'
Point 2, Syllabus, Hardin v. The New York Central




Railroad Company, 145 W.Va. 676 [116 S.E.2d 697
(1960)]1." Syllabus Point 1, Tennant v. Craig,
156 W.Va. 632, 195 S.E.2d 727 (1973).

Because under the principles set forth in Board of Education

v. Zando, Martin & Milstead, Inc., supra, JoAnn Gall's good faith

settlement relieved her from any liability for contribution, this
Court concludes that to join her as a third-party defendant would
unduly complicate the proceedings at hand and could result in no
judgment against her. Therefore, the Court concludes that when a
settlement is entered into between a non-party and a claimant prior
to the institution of the suit, a defendant in the suit cannot implead
the non-party in a subsequently filed civil action, so long as the
settlement was entered into in good faith and the amount of the
settlement was disclosed to the trial court for verdict reduction.
The Court further finds that a good faith settlement entered into
between a non-party and a claimant prior to the institution of a lawsuit
discharges the settling non-party from any further contribution to
any party, regardless of the jury's allocation of the percentage of
negligence. Lastly, the Court finds that a non-settling defendant
is not subject to payment of damages found by a jury in excess of
that defendant's negligence as allocated by a Jjury because of West

Virginia's joint and several liability rule.

Certified questions answered.



