VIRGINIA, INC., a West Virginia

IN THE CIRCUIT COURT OF OHIO COUNTY, WEST VIRGINIA
HORIZON VENTURES OF WEST
corporation

cviL actionno.: 13 -C 19
Plaintiff,
VS.

: - :
AMERICAN BITUMINOUS POWER ’
PARTNERS, L.P., a Delaware limited
partnership, PLEASANT VALLEY
ENERGY COMPANY, a California

corporation, AMERICAN HYDRO
POWER PARTNERS, L.P., a
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Pennsylvania limited partnership o

Defendants.

COMPLAINT

NOW COMLES the Plaintiff, Horizon Ventures of West Virginia, Inc., by and through the
undersigned counsel, and for its Complaint against the Defendants, American Bituminous Power
Partners, L.P., Pleasant Valley Energy Company, and American Hydro Power Partners, L..P., states
and avers as follows:

1.

West Virginia.

The Plaintiff, Horizon Ventures of West Virginia, Inc. (hereinafter “Horizon™) is a
West Virginia corporation with its principal place of business located in Wheeling, Ohio County,

2.

Upon information and belief, the Defendant, American Bituminous Power Partners,
L.P. (hereinafter “AMBIT"”) is a Delaware limited partnership licensed to do business in West

Virginia with its principal place of business located in Marion County, West Virginia.
3.

Upon information and belief, the Defendant, Pleasant Valley Energy Company

(hereinafter “Pleasant Valley”), is a California corporation licensed to do business in West Virginia

-
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with its principal place of business located in Santa Ana, California, and at all times relevant herein
was a general partner of AMBIT.

4. Upon information and belief, the Defendant, American Hydro Power Partners, L.P.
(hereinafter “American Hydro”), is a Pennsylvania limited partnership not licensed to do business in
West Virginia with its principal place of business located in Bala Cynwyd, Penhsylvania, and at all
times relevant herein was a general partner of AMBIT.

5. At all times relevant herein, the Defendant, AMBIT, was engaged in the operation of
an electric generation plant located in Marion County, West Virginia.

6. As the general partners of AMBIT, Pleasant Valley and American Hydro are liable
for the obligations of AMBIT as described herein.

7. On or about November 29, 1989, Horizon and AMBIT entered into an Amended
and Restated Lease Agreement whereby AMBIT leased from Horizon certain parcels of real
property located in Marion County, West Virginia (hereinafter “L.eased Premises”) for the purpose
of constructing, operating, and maintaining an electric generation plant to be located on the Leased
Premises for the generation and sale of electricity, steam, ash, hot water, and hot air under and
pursuant to the terms of the Lease Agreement.

8. The November 29, 1989, Amended and Restated Lease Agreement between Horizon
and AMBIT was amended by an Amendment to Amended and Restated Lease dated December 28,
1989, a Second Amendment to Amended and Restated Lease dated January 11, 1990, and a Third
Amendment to Amended and Restated Lease dated April 1, 1993. The Third Amendment to the
Amended and Restated Lease was nullified by agreement between the parties on or about May 28,
1996. The November 29, 1989, Amended and Restated Lease Agreement, together with the

Amendment to Amended and Restated Lease dated December 28, 1989, and Second Amendment to
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Amended and Restated Lease dated January 11, 1990, are hereinafter referred to collectively as the
“Lease Agreement.” A true and correct copy of the Lease Agreement is attached hereto and
incorporated herein as Exhibit A.

9. Pursuant to the terms of the Lease Agreement, AMBIT agreed to pay rent to
Horizon for the Leased Premises calculated upon a formula of three percent (3%) of all gross
revenues received by AMBIT from the sale of electricity and steam generated at its plants on the
Leased Premises, and three percent (3%) of all gross revenues received by AMBIT from the sale to
third parties of ash, hot water, hot air (other than steam) or other products or energy resulting from
the burning of fuel and the fair market value of local by-products used by AMBIT in connection
with any secondary business. (Exhibit A, Section 6.)

10. Pursuant to the terms of the L.ease Agreement, all rent paid by AMBIT to Horizon
was to be paid at the principal office of Horizon located in Wheeling, Ohio County, West Virginia.

COUNT 1
Declaratory Judgment

11. Plaintiff hereby incorporates by reference paragraphs 1 through 10 of this Complaint
as if fully set forth herein.

12. The Lease Agreement expressly provides that AMBIT shall pay all rent due to
Horizon prior to making any distributions or payments to its partners (other thap Operation and
Maintenance payments to partners), including payments to notes issued by AMBIT to its partners.
(Exhibit A, Section 7.)

13. The Lease Agreement provides that “(n)othing in this Lease (i) shall be deemed to
subordinate the payment of rent to any other payments (including payments constituting O&M

Payments to Partners) except to the extent such payments constitute “Senior Debt” as defined in




Section 7A [Subordination of Rent], or (ii) shall be deemed to waive any right of Landlord to
collect, rent which is due and unpaid, the payment of which is not prohibited by Section 7A
[Subordination of Rent].” (Exhibit A, Section 7.)

14. Upon information and belief, contrary to the terms of the Lease Agreement, AMBIT
utilizes a priority list for monthly distributions and payments that subordinates the payment of rent
to Horizon to payments other than Senior Debt.

15. Upon information and belief, contrary to the terms of the Lease Agreement, AMBIT
has made and will continue to make payments to others which should have been paid to Horizon as
rent under the Lease Agreement.

16. AMBIT has failed to pay to Horizon rent due and owing under the terms of the
Lease Agreement.

17. By letter dated April 3, 2013, Horizon notified AMBIT of its default under the Lease
Agreement because of the failure of AMBIT to pay rent due under the Lease Agreement, and
Horizon made demand for payment of all rent due and owing.

18. In response to Horizon’s notice of default AMBIT asserted that the rent owed to
Horizon was subordinated to other payments that are not Senior Debt as such term is defined in the
Lease Agreement.

19. There now exists between the parties an actual justiciable controversy in respect to
the priority and order of the payments of rent to Horizon versus the payment of other expenses.

20. There now exists between the parties an actual, justiciable controversy in respect to

the definition of Senior Debt under the terms of the Lease Agreement.




21. Pursuant to the West Virginia Declaratory Judgment Act, West Virginia Code §§55-
13-1, et seq., Horizon is entitled to a declaration of its rights in the priority of the payment of rent to
Horizon and a declaration and interpretation of the applicable terms of the Lease Agreement.

COUNT 11
Breach of Contract

22. Plaintiff hereby incorporates by reference paragraphs 1 through 21 of this Complaint
as if fully set forth herein.

23. Contrary to the express terms of the Lease Agreement, AMBIT has failed and
refused to pay Horizon the rent due and owing Horizon under the terms of the Lease Agreement.

24, By letter dated April 3, 2013, Horizon notified AMBIT of its default under the Lease
Agreement because of the failure of AMBIT to pay rent due under the Lease Agreement, and
Horizon made demand for payment of all rent due and owing.

25. Notwithstanding the demands of Horizon and notification of default under the Lease
Agreement, AMBIT has failed to pay Horizon the rent due and owing under the Lease Agreement.

26. Based upon the failure of AMBIT to pay rent due under the Lease Agreement, as set
forth hereinabove, Horizon believes and therefore avers, that AMBIT will continue to fail and
refuse to pay rent due under the Lease Agreement in the future.

27. The failure and/or refusal of AMBIT to pay rent due to Horizon under the terms of
the Lease Agreement constitutes a breach of contract.

28. As a result of the actions of AMBIT, as set forth hereinabove, Horizon has been
deprived of the rent due and owing it under the terms of the Lease Agreement and interest on said
rent at the rate of ten percent (10%), pursuant to Section 7 of the Lease Agreement. (Exhibit A,

Section 7.)




29.  As the general partners of AMBIT, American Hydro and Pleasant Valley Energy
Company are liable for the obligations of AMBIT as set forth hereinabove.

COUNT III
Injunctive Relief

30. Plaintiff hereby incorporates by reference paragraphs 1 through 29 of this Complaint
as if fully set forth herein.

31. Upon information and belief, contrary to the terms of the Lease Agreement, AMBIT
utilizes a priority list for monthly distributions and payments that subordinates the payment of rent
to Horizon to payments other than Senior Debt, as aforesaid.

32. Upon information and belief, contrary to the terms of the Lease Agreement, AMBIT
has made and will continue to make payments to others which should have been paid to Horizon as
rent under the Lease Agreement, as aforesaid.

33. The payments made by AMBIT to others without having first paid rent to Horizon,
under the circumstances set forth herein above, constitute a continuing breach of the Lease
Agreement.

34, The disbursement of funds by AMBIT in breach of the Lease Agreement on a
continuing basis has and will continue to irreparably impair and/or injure the rights of Horizon, and
if allowed to continue, constitutes an injury for which Horizon will have no adequate remedy at law.

35. Horizon asserts that the likelihood of success on the merits is sufficiently high so as
to warrant the relief requested herein.

COUNT 1V
Specific Performance

36. Plaintiff hereby incorporates by reference paragraphs 1 through 35 of this Complaint

as if fully set forth herein.




37. Pursuant to Section 17 of the Lease Agreement, AMBIT is required to: furnish
Horizon with annual operating statements of AMBIT with respect to the facilities located on the
leased premises, showing the gross receipts of AMBIT with respect to its primary business and
O&M payments to partners, certified by AMBIT and prepared in a manner reasonably satisfactory
to Horizon; make those portions of AMBIT’s books, records and tax returns (federal, state and
local) relating to the information contained on the operating statements available for inspection by
Horizon and its agents and representatives upon request, at any reasonable time; to furnish to
Horizon any interim operating statements and information which AMBIT otherwise prepares, as
Horizon from time to time requires; and to allow Horizon, at any reasonable time, but only once in a
calendar year, to audit the information contained on the operating statements of AMBIT to be made
by a Certitied Public Accountant to be selected by Horizon. (Exhibit A, Section 17.)

38. Beginning in or about February 20‘1 3 Horizon made multiple demands upon AMBIT
for its records in accordance with the provisions of Section 17 of the L.ease Agreement.

39. Notwithstanding the demands made by Horizon, as set forth hereinabove, AMBIT
has failed and/or refused to make its records available to Horizon, and/or has failed and/or refused
to provide its records in a manner that would allow Horizon to perform the analysis contemplated
by Section 17 of the Lease Agreement.

40. The failure and/or refusal of AMBIT to make its records available to Horizon
constitutes a continuing breach of the L.ease Agreement which continues to exist as of the date of
filing of this Complaint.

PRAYER
WHEREFORE, the Plaintiff, Horizon Ventures of West Virginia, Inc., prays that this

Honorable Court:




1. Enter a declaratory judgment determining the priority of payments, and declare that
the prior for determining monthly distributions by American Bituminous Power Partners, L.P. shall
require the payment of rent to Horizon Ventures of West Virginia, Inc. subordinate only to Senior
Debt;

2. Enter judgment against the Defendants, American Bituminous Power Partners, L.P.,
Pleasant Valley Energy Company, and American Hydro Power Partners, L.P., jointly and severally,
in an amount which will compensate Horizon for all past due rent together with interest at the
agreed rate of ten percent (10%), legal fees and costs associated with bringing this action and all
other damages allowed by law and such other relief permitted under applicable law;

3. Enter an Order enjoining the Defendants, American Bituminous Power Partners,
L.P., Pleasant Valley Energy Company, and American Hydro Power Partners, L.P. from making
any payments other than Senior Debt of the Defendant without first having fully paid all rent due to
Ventures of West Virginia, Inc. under the terms of the Lease Agreement;

4. Enter an Order specifically enforcing the Lease Agreement to require that American
Bituminous Power Partners, L..P. make its records available to Horizon Ventures of West Virginia,
Inc. for the purpose of an audit as required by the terms of the Lease Agreement; and

5. Grant it such other and further relief as the Court deems meet and proper.

By:
Of Counsel

Carl N. Frankovitch, Esq. (#4746)

Kevin M. Pearl, Esq. (#8840)

FRANKOVITCH, ANETAKIS, COLANTONIO & SIMON
337 Penco Road

Weirton, WV 26062

(304) 723-4400
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AMENDED AND RESTATED LEASE

/as, of
this

THIS AMENDED AND RESTATED LEASE (this "Lease"), made
29th day of November » 1989, by and between HORIZON VENTURES
OF WEST VIRGINIA, INC., a West Virginia corporation (referred to
herein as either "Landlord" or "Horizon"), AMERICAN BITUMINOUS
POWER PARTNERS, L.P., a Delaware limited partnership transacting

business in West Virginia as American Bituminous Power Partners,

Limited Partnership ("Tenant"), and with respect only to the
‘provisions of Section 1.b. [Amendment of Prior Lease;
Substitution of Horizon as Landlord], Section 25 [Further

Assurances], Section 39 [Certain Representations and Agreements
of North Marion and Horizon] and Section 41 [Miscellaneous],
NORTH MARION DEVELOPMENT, INC., a West Virginia corporation

("North Marion").

WHEREAS, Tenant has been organized for the purposes of, and
intends to engage in, among other potential businesses, the
business of developing, operating, leasing, selling and otherwise
dealing in, for itself and/or on behalf of others, coal-fired,
fluidized bed steam-powered electrical generating plants, the
first of which Tenant anticipates, subject, inter alia, to
on-site fuel availability, applicable laws and requlations and

financing arrangements, will have a maximum generating capacity

of approximately 80 megawatts ("Initial Cogeneration Plant").
WHEREAS, North Marion was the owner of two parcels of land

(one containing approximately 370.645 acres ["Grant Town Parcel"]




and the other containing approximately 81.449 acres ["Joanna
Parcel”]) in Marion Cgunty, West Virginia, which Tenant has
identified as potentially appropriate and suitable for the
development, construction and operation of one or more such
plants. The Grant Town Parcel is more particularly described in
Exhibit A [Description and Survey of Grant Town Parcel]. The
Joanna Parcel is more particularly described in Exhibit A-1
[Description and Survey of Joanna Parcel]. The Joanna Parcel
adjoins and is situated on the east side of a paved public
highway known as Mods Run Highway a/k/a Marion County Highway No.
16 ("Highway"). North Marion also owns a parcel of ground which
adjoins the Joanna Parcel and is situated on and also adjoins the

east side of the Highway ("Adjacent Property"). The Adjacent

Property is more particularly described in Exhibit Aa-2
[Description of Adjacent Propertyl]. The Grant Town Parcel and
the Joanna Parcel together with other rights as hereinafter
described are herein referred to collectively as the "Demised
Premises."

WHEREAS, mined waste material resulting from coal mining
operations and deposited on the surface of the ground is referred

to herein as "waste coal material” (it being understood that the

word “"coal" when used herein or in the Lease does not include

waste coal material).

WHEREAS, the Grant Town Parcel and the Joanna Parcel contain

waste coal material.




WHEREAS, (i) Tenant and North Marion executed a Lease
regarding the Demised Premises dated June 30, 1987 ("Pri;r
Lease"); (ii) North Marion assigned to Horizon all of the
benefits, proceeds, and revenues to be derived from the Prior
Lease pursuant to an Assignment dated July 1, 1987 ("Rent

Assignment"); (iii) North Marion sold, transferred and conveyed

to Horizon all of North Marion's right, title and interest in and

to the Demised Premises pursuant te a Deed dated November 12,

N— e
1989 from North Ma;iggﬂzgﬁgsrizon which was recorded on November

—
L~

16, 1989 (the»“Horizon Deed") and a Bill of Sale dated November

12, 1989 from North Marion to Horizon ("Bill of Sale"); and North

Marion also assigned to Horizon all of its right, title and
interest in and to, inter alia, the Prior Lease pursuant to an
Assignment dated as of November 12, 1589 from North Marion to

Horizon ("Prior Lease Assignment"); (iv) true and correct copies

of the Rent Assignment, Horizon Deed, Bill of Sale and the Prior
Lease Assignment are attached hereto as Exhibits B-1 [Rent
Assignment], B-2 [Horizon Deed], B-3 [Bill of Sale] and B-4
[Prior Lease Assignment], respectively; and (v) Landlord is
willing to lease the Demised Premises to Tenant, and Tenant is
willing to lease the same from Landlord, for the rent, for the
term and under fhe covenants, terms and conditions set forth in
this Lease, which is intended to amend and restate the Prior

Lease in its entirety.




NOW, THEREFORE, in consideration of the premises (i.e., the
recitals) and the mutual covenants herein contained, Landlord zand
Tenant hereby covenant and agree as follows:

1. AMENDMENT OF PRIOR LEASE; SUBSTITUTION OF HORIZON AS

LANDLORD.

a. As of the date hereof, the Prior Lease is hereby
amended and restated in its entirety as herein provided.

b. Horizon and North Marion shall be jointly and
severally liable for Landlord's obligations under the Prior
Lease. Horizon shall be solely liable for all obligations cf
Landlord under this Lease.

1A. DEMISED PREMISES.

Landlord hereby leases, conveys and assigns the Demised
Premises to Tenant for the term and on and subject to the
covenants, terms and conditions herein stated. Included as a
part of the Demised Premises shall be:

a. all rights of Landlord appurtenant to or relating
to the Grant Town Parcel and the Joanna Parcel;

b. all licenses and permits of Landlord, including
all applications and supporting documents thereto and therefor,
to the extent now or hereafter issued to, held by, or possessed
by Landlord, pertaining to the Demised Premises, including but
not limited to, those relating to (i) the ownership, maintenarnce,
removal, sale and use of the piles and stock of waste coal

material located on the Demised Premises and (ii) reclamation of




the Demised Premises and the treatment and discharge of runoff

from the piles and ponds of waste coal material ("Licenses and

Permits"). All presently existing Licenses and Permits are
described on Exhibit C [List of Landlord's Permits and Licenses]}:

C. all water rights of Landlord, whether appurtenant
to the Demised Premises or otherwise, insofar as the same are, in
the sole discretion of Tenant, necessary or desirable for the
maximum development and operation of the "Plants" (as hereinafter
defined) or for the conduct of any other business or activity on
the Demised Premises, including rights to withdraw, consume
and/or discharge water all in such quantities as Tenant may deem
appropriate from and into any streams, ponds, wells or mines
existing on the Demised Premises, to create new streams or ponds
and to sink new wells on the Demised Premises; and,

d. all rights, easements, licenses and rights of way
which Landlord may now or hereafter have on, over, under, or
pertaining to the properties of others, (excluding, however, any
rights to mine or remove coal, oil, gas or other minerals) to the
extent the same are necessary or desirable in Tenant's sole
discretion, (i) for vehicular and pedestrian ingress and egress
to and from the Demised Premises, (ii) for the installation,
operation and maintenance of utility lines, conduits and systems
serving the Demised Premises, (iii) for the erection, operation
and maintenance of electrical transmission lines.and systems and

related apparatus between the Demised Premises and those of the




utility company or companies which may from time to time purchase
electricity generated by the Plants and/or suppiy electricity or
other utility products or services to the Plants, (iv) for the
erection, operation and maintenance o0of steam pipelines, valves,
systems and related apparatus between the Plants and the Xiln
Facility (as hereinafter defined) and (v) as may be reasonably
necessary for and related to any use made by Tenant of the
Demised Premises or the proper and efficient operation of the
Plants or the Xiln Facility or the conduct of any other business
by Tenant.

e. all waste coal material located on the Grant Town
Parcel and on the Joanna Parcel.

SUBJECT, HOWEVER, to the applicable provisions of this
Lease, and the conditions, restrictions, agreements, limitations,
encumbrances andéd easements, if any, shown on Exhibit D
[Conditions, Restrictions, etc.].

Landlord shall have no right to use the Demised
Premises except to the extent necessary to perform its
obligations under this Lease. The use by Landlord of the Demised
Premises permitted by this Lease is subject to the £following
conditions: (i) Landlord shall give Tenant not less than 30
days' prior notice of Landlord's exercise of such right or use
and (ii) such right or use shall be under and subject to Tenant's
rights under this Lease and may not be exercised in any manner

which would interfere with Tenant's rights hereunder (includin




the right to lateral and subjacent support for any structure,

building or facility located on the Demised Premises), increase
Tenant's obligations, or cause Tenant to incur any additional

expense.

Landlord hereby represents, warrants, covenants and
agrees that:

(1) the only land which North Marion owns which
adjoins or is contiguous to, all or any part of the Grant Town
Parcel or Joanna Parcel is the Adjacent Property, which 1is as
described in the premises (i.e., the recitals) and the only
property which Horizon owns is the Demised Premises;

(ii) no waste ccal material is located on the Adjacent
Property:;

(iii) the Joanna Parcel contains all of the land
covered by, or referenced in, Permit No. 0-21-83, as issued by
the Department of Energy of the State of West Virginia;

(iv) Landlord has no knowledge concerning any
contemplated or proposed use, taking, or purchase by, or under
the threat of, condemnation, or any exercise of the power of
eminent domain, of any part or all of the Demised Premises;

(v) Exhibit C ([List of Landlord's Permits and
Licenses] hereto contains a correct and complete description of
all Licenses ané Permits issued to or held or possessed by
Landlord and pertaining to the Demised Premises. Such Licenses

and Permits are all licenses, permits and other approvals of any




person or entity or administrative, governmental or
quasi-governmental agency under any law, order or regul;tion
necessary (A) fcr Landlord to be able to perform its obligations
under this Lease and (B) with respect to (1) the waste coal
material located on the Demised Premises, (2) reclamation of all
or any part of the Demised Premises and (3) treatment of surface
water runoff on or from the Demised Premises. There 1is no
proceeding pending or, to the best knowledge of Landlord,
threatened against Landlord that seeks, or may reasonablv be
expected, to rescind, terminate, modify or suspend any such
License or Permit.

(vi) The descriptions of the Grant Town Parcel, the
Joanna Parcel ancd the Adjacent Property contained in Exhibits A&,
A-1, and A-2, respectively, are accurate and are consistent with
Landlord's other representations and warranties herein contained,
the descriptions in the premises hereof, and the other provisions
of this Lease.

(vii) Landlord (a) is solvent, (b) has no assets other
than the Demised Premises and (c) has no material liabilities
other than current real estate taxes payable with respect to the
Demised Premises.

(viii) Landlord will not, so long as this Lease shall be
in effect, (i) engage in any business other than the ownership
and leasing of the Demised Premises, (ii) create or incur any

indebtedness £for money borrowed unless the lender thereof




expressly agrees in writing not to file any petition in
"bankruptcy in respect of Landlord, (iii) acquire any additional
assets, or (iv) directly or indirectly guarantee any indebtedness
or obligations of any other person or make any loans or other
extensions of credit to any other person.

2. ACCEPTANCE OF DEMISE.

Tenant hereby rents, leases and hires the Demised
Premises from Landlord, for the term and on and subject to the
covenants, terms and conditions herein stated.

3. USE; PLANT DEVELOPMENT.

a. Grant Town Parcel. Subject to the provisions of

this Section, during the term of this Lease, Tenant shall have
the right, at any time or times, to use the Demised Premises
(excluding therefrom the Joanna Parcel) for any and all lawful

purposes ("Grant Town Permitted Uses") including, but not limited

to:

(i) evaluating, designing, securing all required
approvals, licenses and permits for, financing, developing,
building, operating, maintaining, enhancing, upgrading,
expanding, rebuilding, modernizing, and replacing -

A. one or more coal-fired or waste coal
products-fired, fluidized bed,
steam-powered electrical generating
plants, or other steam or electrical

generating plant systems as may be




substituted therefor, developed
therefrom, or built inL conjunction
therewith (any and all such plants
actually constructed from time to time
are herein called individually and
collectively, the "Plants"); and

one or more industrial, commercial,
wholesale, retail, residential, public
use, convention or recreational
facilities, including, but not limited
to, a sawmill and lumber kiln drying
facility that may purchase steam
generated by the Initial Cogeneration

Plant (the "Kiln Facility", which Kiln

Facility will be owned by AKP (as
defined in Section 7A [Subordination of
Rent] hereof)), industrial parks,
distribution centers, storage facili-
ties, manufacturing or processing
facilities, shopping centers, hotels,
motels, restaurants, office facilities,
medical, dental and health care
facilities, nursing and retirement

hemes, apartments, condominiums, single-

-10-




family and other residential uses,
public buildings and facilities;

(ii) consuming, using in any manner, relocating,
storing, treating, handling, processing, permanently placing,
removing and/or grading any waste coal material now or hereafter
located on the Grant Town Parcel (including any waste coal
material brought to the Grant Town Parcel from other locations)
and performing any other actions incidental to reclamation of the
Grant Town Parcel;

(1ii) consuming, using in any manner, relocating,
storing, treating, handling, dealing in, selling, processing,
permanently placing, removing and/or grading ash and other waste
or by-products generated by the Plants (including that resulting
from the burning of "Foreign Fuel," as hereinafter defined) or
resulting from any other use of the Demised Premises and using
the same in a manufacturing, fabricating or chemical process;
and

(iv) evaluating, designing, securing all required
approvals, licenses and permits for, financing, developing,
building, enhancing, upgrading, expanding, rebuilding,
modernizing, replacing and operating on, across, over and under
the Grant Town Parcel all roads, bridges, fences, utility lines,
conveyance systems, pipelines and valves above or below ground,
buildings and other improvements or easements of any kind which

Tenant at its cost (i.e. at no cost to Landlord) may desire.

-11-




(v) cutting, milling, drying, storing and
distributing lumber and conducting any other activities
incidential to the operation of the Kiln Facility.

The sole restriction or limitation upon Tenant's right
to use the Grant Town Parcel for any and all lawful purposes
shall be that Tenant shall not mine or remove from the Grant Town
Parcel, by strip mining, deep mining or other process (except for
activities associated with normal construction of the Plants)
coal, oil, gas, or other minerals.

b. Joanna Parcel. During the term of this Lease,

Tenant shall have the right, at any time or times, to consume,
use in any manner, relocate (thereon or to the Grant Town
Parcel), store, treat, handle, process, permanently place, remcve
and/or grade any waste coal material presently located on the
Joanna Parcel, to perform any other actions incidental to the
reclamation of the Joanna Parcel and to use the Joanna Parcel for
the purposes described in Subsection a(iv) of this Section to the
extent the same are necessary or desirable to accomplish the
foregoing or as required to discharge or effect any reclamation

obligations of Tenant ("Joanna Permitted Uses").

c. The Grant Town Permitted Uses and the Joanna
Permitted Uses are referred to collectively herein as "Permitted
d. Notwithstanding the provisions of Subsections a

and b of this Section, until generation by a Plant of electricity
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for sale, Tenant shall not have the right to use the Demised
Premises for any purpose other'than the development and operation
of, and construction of facilities for, a Primary Business (as
defined in Subsection c¢ of Section 6 [Rent]) or the development,
construction and operation of the Kiln Facility.

e. Tenant shall have the right to apply for, and
maintain, in the name of Landlord or Tenant, the Licenses and
Permits and all permits, approvals and other authorizations which
Tenant, in its sole discretion, deems necessary or desirable in
order to conduct any Permitted Use of the Demised Premises.

4. TERM; RENEWAL OPTION

a. The term of this Lease shall be for a period
commencing as of the date specified in Subsection b. of this
Section and ending at 12:01 A.M. on the day which is fifty (50)
years after the Commencement Date. Provided that Tenant has paid
2ll rent due and payable on the date of exercise in accordance
with Section 7 [Rent Payment] of this Lease, Tenant shall have
the option (to be exercised by Tenant's giving written notice of
such exercise to Landlord at any time prior to the forty-ninth
(49th) anniversary of the Commencement Date [as hereinafter
defined]) to renew this Lease for a single additional term of
fifty (50) years; The renewal shall be upon all of the terms and
conditions of this Lease applicable during the initial term,
except that the rent payable during the renewal term shall be as

specified in Section 6 [Rent] hereof.
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b. Larndlord and Tenant agree that the Prior Lease

commenced on December 1, 1987 ("Commencement Date").

5. TENANT'S RIGHT TO TERMINATE.

In addition to all other remedies available to Tenant
under this Lease or at law or in egquity, Tenant shall have the
right at any time whatsoever to terminate this Lease prior to the
expiration of the initial or renewal term of this Lease if:

(i) any representation or warranty made by Landlord
herein is false or incomplete when made; or

(ii) Landlord shall default in the performance of any
material term, covenant or condition of this Lease and such
default remains uncured for a period of ninety (90) days after
receipt by Landlord of notice of such default or, if such default
cannot be cured within ninety (90) days, and such cure is not
initiated within said ninety (90) days and pursued diligently
thereafter until cured; or

(iii) Tenant determines in its sole and absolute
discretion that the development, construction or continued
operation of the Plants or any other business is not feasible or
economical or is or may become no longer feasible or economical,
as the case may be.

Tenant shall give Landlord at least fifteen (15) days' prior
written notice of any such termination, which notice and
termination, to be effective, must include the written consent of

any Leasehold Mortgagee (as defined in Section 23 [Tenant
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Financing; Leasehold Mortgages] hereof) to such termination. No
such termination shall relieve Tenant from the c<bligations
arising under this Lease prior to the date of such termination.
In the event of such termination, Tenant shall comply with the
provisions of Section 21 [Transfer on Termination].

6. RENT.

a. Subject to then applicable rules and regulations
of the Federal Energy Regulatory Commission ("FERC") and of any
other federal, state or 1local governmental body having
jurisdiction thereover, Tenant shall have the right, but not the
obligation, to generate electricity and steam at the Plants, to
sell and market such electricity and steam to such customers, for
such prices, in such gquantities and under such terms and
conditions as Tenant in its sole discretion may determine from
time to time, and to discontinue, suspend and resume the
generation of electricity and steam at the Plants at any time or
times. Tenant presently anticipates that it will sell steam at
an initial price of at least $.52 per thousand pounds of steam.

Tenant may use waste .coal material or other energy sources from

locations other than the Demised Premises ("Foreign Fuel") in

order to generate electricity and steam at the Plants, along

with, or in partial or tsziiﬂjybsxiiugion for, waste coal

2

material presently located on the Demised Premises ("Local
Fuel"). As used herein, the term "Operating Reason" means that
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Tenant, in its reasonable judgment, s determlned that a

—— T T ——— — ,.;u",,,_ — b —————— A e T

percentage (partlal or total) of Forelgn Fuel is requlred for any

e e e e e o . v a0 . 005 e

one or more of the follow1ng reasons- (a) tq‘achleve and maintain
the manufacturer's rated output of any Plants ;;wzﬁgvﬁzﬁigéa
Premzeeéﬁ\(gi“;e\pperate an; Plants on the Demised Premlses in a
;;fe mannér; \j}/to operate the Initial Cogeneration Dlant in

?Bmpllance with the Electric Energj Purchase Agreement (the
"gggg"f”datea“September 15, 1988 between Tenant and Monongahela
Power Company ("Mon Power") or to operate any other Plants on the
Demised Premises in compliance with the agreement with any
utility con/ernlng the purchase of electricity generated by such

Plants“/(d) to operate any Plants on the Demlsed Premises in

ORI e e e e,

S

compliance with any operation and maintenance manual prepared or

PR f R e St e

modified by the person who, or entity which, designs, constructs,
manufactures, repairs, modifies or improves the Plants or the

equipment tggrein and all laws or regulations applicable to such
Planté; (e) due to the inability of Tenant to use Local Fuel as a

result of any law, rule, regulatlon or order of any court or

“UYHEr“ﬁamlnigtfgtive, governmental or quasi-governmental agency

or authority including, without limitation, as a result of the

jection of this Lease in bankruptcy; or'ci:7 due to exhaustion

S pmmr———- =S,

of the usable waste coal material on the Demised Premises. As
b _1 py SOUBEERSSERES

used herein, the term “"Non- Operatlng Reaeg\“\means that Tenant

has determined, kii—its sole judgm to partially or exclusively

use Foreign Fuel to the extent (i) such use is designed to reduce

A~
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the cost of limestone usage by a Plant or (ii) there is no

U e P —

Operatlng Reason to do so. Any disputes between Tenant and

—EEndlord with regard to whether the use of Foreign Fuel is for an
Operating Reason or a'Non-Operating Reason shall be submitted to
the consulting engineer retained by the "Lenders" (as defined in
Section 23 [Tenant,Financing; Leasehold Mortgages]) or, if such
consulting engineer refuses or is unable to serve in such
capacity, by any qualified, competent engineer acceptable to
Landlord and Tenant. The decision of the engineer to which the
dispute is submitted shall be binding on both Landlord and
Tenant.

d;' Beginning on the earlier of (i) "Commencement of
Construction” or (ii) January 1, 1988, and ending on the day on
which "Startup" occurs, Tenant shall pey to Landlord, in the

e T

manner provided in Section 7 [Rent Payment], the amount of $4,000

per month ("Pre-Startup Minimum Rent"), prorated for any portion

of a month. As used herein (i) "Commencement of Construction"

shall mean the day on which Tenant first begins pouring concrete
or placing similar materials for the footings or foundation
structures of the buildings which will house the electrical

generators for the Plants and (ii) "Startup" shall mean the day

on which Tenant first commerc1ally sells electr1c1ty generated by
e ™ e e B i P I il T T e T

the Plants.

e e e

C————

&< During the initial fifty (50) year term of this

Lease, Tenant shall pay to Landlord as and when provided in
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Section 7 [Rent Payment], percentage rent ("Percentage Rent") for

the Demised Premises, in an amount equal to the' aggregate of all
of the following:

(i) Three percent (3%) of all gross revenues
actually received by Tenant from the sale, during the initial
term, of electricity and steam generated at the Plants through
the use of Local Fuel or through the use for Non-Operating
Reasons of Foreign Fuel, together with one percent (1%) of all
gross revenues actually received by Tenant from the sale during
the initial term of electricity and steam generated at the Plants
through use o0f Foreign Fuel for Operating Reasons (it being
acknowledged by the parties that Tenant has calculated that it
will incur additional costs for transporting and handling Foreign
Fuel which costs are approximately egqual to 2% of the gross
revenues attributable to the burning of the Foreign Fuel). All
allocations with regard to electricity and steam generated by
Local Fuel and Foreign Fuel shall be made based on the relative
BTU content cf such fuels; and

(ii) Three percent (3%) of (a) all gross revenues
actually received by Tenant from the sale to third parties during
the initial term of ash, hot water, hot air (other than steam) or
other products or energy directly and initially resulting from
the burning of Local Fuel or the burning for Non-Operating

Reasons of Foreign Fuel ("Local Bv-Products") and (b) the fair

market value (determined with reference to recent sales of th
same or similar products in the same or similar geographic area)
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of Local By-Products used by Tenant in connection with any

Secondary Business (a; defined below) together with one percent
(1%3) of (a) all gross revenues actually received by Tenant from
the sale to third parties during the initial term of ash, hot
water, hot air (other than steam) or other products or energy

directly and initially resulting from the burning of Foreign Fuel

for Operating Reasons ("Foreign By-Products") and (b) the fair

market value (determined with reference to recent sales of the
same or similar products in the same or similar geographic area)
of Foreign By-Products used by Tenant in connection with any
Secondary Business (as defined below) (it being acknowledged by
the parties that Tenant has calculated that it will incur
additional costs for transporting and handling Foreign Fuel which
costs are approximately equal to 2% of the gross revenues
attributable to the burning of the Foreign Fuel).

Attached to and made a part of this Lease as Exhibit G
[Calculation of Percentage Rent-Example] are examples, using
hypothetical figures, of the operation of Sections 6.c.(i) and
(ii) .

The businesses described in Subsections c(i) and (ii)
of this Section (other than Secondary Businesses) are referred to

herein as "Primary Businesses." 2All other businesses conducted

on the Demised Premises are referred to herein as "Secondary

Businesses".
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ﬁ; Beginning on the first day of the "First Fiscal
Year" (as defined below) and continuing for each "Subsequent
Fiscal Year" (as defined below) or portion thereof, Tenant shall
pay to Landlord, in the manner provided in Section 7 [Rent
Payment], in addition to any Percentage Rent earned during such

fiscal year, an amount ("Post-Startup Minimum Rent") computed as

follows:
(i) During the first112 calendar months following

the month in which Startup occurs ("First Fiscal Year"), the

Post-Startup Minimum Rent shall equal the amount by which
$112,500 exceeds the aggregate Percentage Rent, if any, earned
during the First Fiscal Year; and

(ii) During each successive 12 calendar month
period follcwing the First Fiscal Year (each of which is a

"Subseguent Tiscal Year"), the Post-Startup Minimum Rent shall

equal the amount by which $225,000 exceeds the aggregate
Percentage Rent, if any, earned during such Subseguent Fiscal
Year, prorated for a portion of the last Subsequent Fiscal Year,
if applicable. \

The First Fiscal Year and all Subseguent Fiscal

Years are referred to collectively herein as "Fiscal Years."

%é In the event Tenant shall renew the term of this

Lease, the Percentage Rent payable during the renewal term shall




be calculated as set forth in Subsection c. of this Section
except that each r;ference in subsection c of this Section to
three percent (3%) shall be increased to four percent (4%).

ﬁ, All amounts and obligations which Tenant is to pay
under the terms of this Lease in addition to the rental under
this Section, shall be considered as further additional rent due
hereunder. 1In the event of any failure on the part of Tenant to
pay such further additional rent, Landlord shall have all its
rights, powers and remedies provided for in this Lease in the

case of nonpayment of rent.

7. RENT PAYMENT.

a. All payments of rent shall be paid to Landlord by
Tenant without notice or demand. Payments shall be paid to
Landlord at such place as Landlord may from time to time
designate by written notice to Tenant. Until Tenant is notified
otherwise, all payments of rent shall be at the address of
Landlord set forth in Section 26 ([Noticel] hereof.

b. Subject to the provisions of Section 7A
[Subordination of Rent], all Percentage Rent earned under Section
6 [Rent] shall be paid within ten (10) days after the date Tenant
actually receives the revenue on which such Percentage Rent is
based. All Pre-Startup Minimum Rent accrued under Section 6
[Rent] with respect to a calendar month (or portion thereof)

shall be paid within ten (10) days after the end of that calendar
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month. Subject to the provisions of Section 7A [Subordination of
Rent], all Post-Startup Minimum Rent accrued under Section §
[Rent] with respect to a Fiscal Year (ér-portion thereof) shall
be paid, without interest, %p 16 equal, consecuEf&e, quarterly
installments commencing on the first day of éhe fourth month
following the end of such Fiscal Year and continuing quarterly
thereafter until paid in full. The expiration or sooner
termination of the term of this Lease shall not relieve the
Tenant from its obligation hereunder to pay to Landlord
Percentage Rent with respect to the gross revenue actually
received by Tenant from the sale of electricity, steam or
By-Products generated at the Demised Premises (or the fair market
value of By-Products used by Tenant), if such sale or use
occurred prior to the expiration or sooner termination of the
term of this Lease.

c. Interest at the rate of ten percent (10%) per
annum shall accrue on any Percentage Rent, Pre-Startup Minimum
Rent and Post-Startup Minimum Rent which is due and unpaid
commencing on the eleventh day after the same was due and payable
until the earlier of (i) the date the same is paid, or (ii), if
applicable, the Date of Subordination (as hereinafter defined)
and in such latter case shall continue to accrue interest as
specified in the following sentence. Interest shall accrue on

Subordinated Rent (as defined in Section 7A [Subordiration of
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Rent]) which would have been payable to, or collectible by,
Landlord but for the provisions of Section 7A [Subordination of

Rent] ("Unpaid Accrued Subordinated Rent") commencing on the date

such rent would have been due, payable and collectible but for

the provisions of Section 7A [Subordination of Rent] ("Date of
Subordination"”) until the date such rent is paid to Landlord at a

rate equal to the average rate of interest payable from time to
time under any then outstanding Project Bonds (as defined in
Section 7A [Subordination of Rent]) and if no Project Bonds are
then outstanding, at the average rate of interest in effect at
the time of payment or satisfaction of the last Project Bonds
paid or satisfied. To the fullest extent permitted by law,
Unpaid Accrued Subordinated Rent shall remain due to Landlord by
Tenant together with interest thereon as specified in this
Subsection ¢ and (in addition to the current payment of currently
accruing rent) such Unpaid Accrued Subordinated Rent together
with interest as aforesaid shall be paid in equal monthly
installments egual to the greater of (i) $33,333 per month or
(ii) that amount which will repay all Unpaid Accrued Subordinated
Rent plus any interest thereon (whether theretofor or thereafter
accrued) 1in 96 equal monthly installments, commencing on the
first day of the month immediately following the date on which
such Unpaid Accrued Subordinated Rent becomes payable to, and
retainable by, Landlord pursuant to Section 7A [Subordination of

Rent]) wuntil paid in full subject, however, to the terms cf
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Section 7A [Subordination of Rentl]l; provided, that if such
monthly ;ayments are interrupted because of the provisions of
Section 7A [Subordination of Rent] the amount of the monthly
installment shall be recalculated based on (i) the amount of
Unpaid Accrued Subordinated Rent outstanding on the first day of
the month immediately following the day on which Unpaid Accrued
Subordinated Rent again becomes payable to, and retainable by,
Landlord pursuant to Section 7A [Subordination of Rent] and (ii)
a new 96 month amortization period. Amounts paid with respect to
Unpaid Accrued Subordinated Rent shall first be applied to
interest due and payable on such rent and then to such rent.
There shall be no penalty for prepayments of any such amounts
due. Any prepayment shall first be applied to interest due and
payable on such rent and then to such rent in the inverse order
of maturity of such rent.

d. Tenant agrees that it shall pay all rent due in
accordance with this Section 7 prior to making distributions or
payments (other than payments constituting "Os&M Payments to
Partners" [as hereinafter defined]) to its partners, including
payments on notes issued by Tenant to its partners. As used

herein, the term "Q&M Payments to Partners" shall mean payments

made by Tenant to partners of Tenant in connection with the
operation and maintenance of the Initial Cogeneration Plant and
the Kiln Facility less those portions of any such payments which

represent net profit before taxes (as computed in accordance with
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generally accepted accounting principles, consistently applied)
to the partner or partners involved. Furthermore,'the parties
hereby agree that nothing in this Lease (i) shall be deemed to
subordinate the payment of rent to any other payments (including
payments constituting O&M Payments to Partners) except to the
extent such payments constitute "Senior Debt" as defined in
Section 74 {Subordination of Rent], or (ii) shall be deemed to
waive any right of Landlord to collect, or commence an action to
collect, rent which is due and unpaid, the payment of which is
not prohibited by Section 7A [Subordination of Rent].

7A. SUBORDINATION OF RENT.

a. All Percentage Rent, any and all interest
with respect to Percentage Rent and all Post-Startup Minimum Rent

(hereinafter collectively called the "Subordinated Rent") is

subordinated and subject in right of payment to the prior payment
in full when due of all Senior Debt of Tenant in accordance with
the provisions of this Section 7A. As used herein, the term

"Senior Debt" shall mean all indebtedness, obligations, and

liabilities of Tenant pursuant to all notes, letters of credit,
loan agreements, reimbursement agreements and/or guarantees

(collectively, "Credit égreements"l between (i) Tenant‘ié;

Amg;;ggngiln”Rar&nggngglgi,MAML;mited,bartnership, a_ Delaware

ey

limited partners&ig,,wh}cﬁmyill own the KilgﬂFaqilityw("AKfliZand

(ii) any banks or other financial institutions providing a letter

of credit or other form of security or credit enhancement for the
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tax-exempt bonds being used to finance a portion of the costs of

the Initial Cogeneration Plant ("Project Bonds") and/or providing

other financing for the Initial Cogeneration Planziér the Kiln
e s e,y
Faciliiizincluding, without limitation, all principal, premium
(if any) and interest on all loans and other extensions of credit
made pursuant to the Credit Agreements and any and all
refinancings, renewals or extensions thereof (including any
interest accruing subsegquent to the commencement of bankruptcy,
insolvency or similar proceedings with respect to Tenant);

provided, however, that the term Senior Debt as used herein (i)

shall be limited to an aggregate principal amount of indebtedness

185, 099 T D
or liabilities not exceeding at any time the sum of $165,000,000,
and (ii) shall not include any new loans or other extensions of
credit made to Tenanti%;wA§§Ypursuant to an amendment of any of
the Credit Agreements after completion of the Initial

Cogeneration Plant(ggémghg“ﬁééﬂwﬁzﬁgéé$§7unles§ the proceeds

thereof are used for the purpose of operating, maintaining or

-
improving the Initial Cogeneration Plant?gg_the Kiln Facility

and, 4n the case of loans or extensions of credit..to Tenant, are

e

approved by the Public Service Commission of West Virginia apd

further, in the case of loans or extensions of credit to AKPR or

relating to the Kiln Facility, the aggregate outstanding

principal amount of indebtedness or liabilities of AKP or
P nESS TTOTT S OF MICSDTenness or siabllitie oy

relating to the Kiln Facility shall not at any time exceed the

F
T 8 1 s g 11 S o v g o e

sum of_ $10,000,000.. The aggregate principal amount of Senior

-26-




i~

Debt shall be repayable (except in the case of (a) any
refinancings, renewals or extensions thereof, (b) any new loans
or other extensions of credit made in accordance with the
provisions of clause (ii) of the preceding sentence, (c) the
expiration of any letter of credit with respect thereto, (4)
default in the payment thereof or (e) acceleration thereof due to
an event of default) as set forth in the amortization schedule
attached as Exhibit E [Base Case Amortization Schedule] hereFo.

b. All rental payments shall be paid in
accordance with Section 7 [Rent Payment] until and unless a
default in payment of any Senior Debt when due shall occur.
Unless and until all Senior Debt shall have been paid when due in
full in accordance with its terms, Tenant shall not, directly or
indirectly, make or agree to make any payment (in cash or
property, by set-off or otherwise), direct or indirect, of or on
account of any Subordinated Rent, and no such payment of
Subordinated Rent shall be accepted by Landlord if at the time of
such payment a default in payment of all or any installments of
any Senior Debt when due in accordance with its terms (at its
stated maturity, by acceleration or otherwise) shall have
occurred and be continuing and Landlord shall have been notified
of such default by Tenant or any Leasehold Mortgagee.

c. Upon any payment or distribution of assets of
Tenant of any kind cr character, whether in cash, property or

securities, to creditors upon any dissolution or winding up or
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total or partial liquidation or reorganization of Tenant, whether
voluntary or involuntary or in bankruptcy, insolvency,
receivership or other proceedings, then and in any such event all
principal, premium (if any), and interest and all other amounts
due or to become due upon all Senior Debt shall first be paid in
full before Landlord shall be entitled to retain any assets so
paid or distributed in respect of the Subordinated Rent; and,
upon any such dissolution or winding up or liquidation cr
reorganization, any payment or distribution of assets of Tenant
of any kind or character, whether in cash, property or securities
to which Landlord would be entitled, except as otherwise provided
herein, shall be paid by Tenant or by any receiver, trustee in
bankruptcy, ligquidating trustee, agent or other person making
such payment or distribution, or by Landlord if received by it,
directly to the holders of Senior Debt (pro rata to each such
holder on the basis of the respective amounts of Senior Debt held
by such holder) or their representatives, to the extent necessary
to pay all Senior Debt in full when due in accordance with i<ts
terms (at its stated maturity, by acceleration or otherwise) ,
after giving effect to any concurrent payment or distribution to
or for the holders of Senior Debt, before any payment or
distribution is made to or retained by Landlord with respect to
the Subordinated Rent.

d. Following confirmation or the.effectiveness of

any plan of reorganization of Tenant under the Federal Bankruptcy
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Code, any state insolvency law or similar laws, "Senior Debt" as
used hereintshall refer to the Senior Debt as modified as to
repayment or otherwise by such plan of reorganization and
Subordinated Rent (as modified as to repayment or otherwise by
such plan of reorganization) shall be due and payable to Landlord
in accordance with the provisions of this Section 7A.

e. Landlord hereby irrevocably authorizes and
empowers (withcut imposing any obligation on) each holder of
Senior Debt and such holder's repgésentatives, under the
circumstances set forth in the imﬁediately preceding paragraph,
to demand, sue for, collect and receive every such payment or
distribution described therein and give acgquittance therefor, to
file claims and proofs of claims in any statutory or nonstatutory
proceeding, to vote such Senior Debt holder's ratable share of
the full amount of the Subordinated Rent in its sole discretion
in connection with any resolution, arrangement, plan of
reorganization, compromise, settlement.or extension and to take
all such other action (including, without limitation, the right
‘to participate in any composition of creditofs and the right to
vote such Senior Debt holder's ratable share of the Subordinated
Rent at creditors' meetings for the election of trustees,
acceptances of plans and otherwise), in the name of Landlord or
otherwise, as such Senior Debt holder's representatives may deem
necessary or desirable for the enforcement of the provisions of

this Section 73A. Landlord shall execute and deliver to each
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holder of Senior Debt and such holder’s representatives all such
further instruments confirming the foregoing authorization, and
all such powers of attorney, proofs of claim, assignments of
claim and other instruments, and shall take all such other action
as may be requested by such holder or such holder's
representatives in order to enable such holder to enforce all
claims upor or in respect of such holder's ratable share of the
Subordinated Rent.

f. Should any payment or distribution be
collected or received by Landlord and such collection or receipt
is not expressly permitted by thé foregoing provisions of this
Section 7A, Landlord shall forthwith turn over the same to the
holders of the Senior Debt or their representatives in the form.
received (except for the endorsement or the assignment of
Landlord when necessary) and, until so turned over, the same
shall be held in trust by Landlord as the property of the holders
of the Senior Debt; provided, however, that the provisions of
this paragraph shall not be applicable to any payment or
distribution received by Landlord in violation of paragraph b. of
this Section 7A unless Landlord knows or shall receive notice of
such violation Yithin thirty (30) days after Landlord's receipt
of such paymentnor distribution.

g. If any Senior Debt shall become or be declared
to be immediately due and payable, all Subordinated Rent shall

become immediately due and payable, notwithstanding anyv
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inconsistent terms of this Lease. Unless and until all Senior
Debt shall have beén paid when due (at its stated maturity, by
acceleration or otherwise) in full in accordance with its terms,
Landlord shall not, without the prior written consent of the
holders of Senior Debt, have any right to demand payment of, or
institute any proceedings to enforce, any Subordinated Rent if at
such time a default in payment of any Senior Debt when due shall
have occurred and be continuing.

h. Until the Senior Debt sﬁall have been paid
when due in full in accordance with its terms (at its stated
maturity, by acceleration or otherwise), Landlord will not,
without the prior consent of the holders of the Senior Debt,
commence or join with any other person in commencing any
ﬁroceeding against Tenant or any other person with respect to the
Subordinated Rent (or any other indebtedness of Tenant) under any
bankruptcy, reorganization, readjustment of debt, dissolution,
receivership, liquidation or insolvency law or statute now or
hereafter in effect in any Jjurisdiction, nor shall Landlord,
without the prior written consent of the holders of the Senior -
Debt, participate in any assignment for benefit of creditors, ®
compositions, Oor arrangements with respect to Tenant's debts with}
respect to the Subordinated Rent.

i. ©Subject to the payment in full of all Senior

Debt, Landlord shall be subrogated to the rights of the holders

of Senior Debt to receive payments or distributions of assets of
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Tenant made on the Senior Debt until the Subordinated Rent shall

be paid in full; provided, however, that nothing herein contained

shall be deemed to assign or grant to Landlord, or subrogate
Landlord to, any right of a holder of Senior Debt as a mortgagee,
secured party or other lien or pledgeholder to any property of
Tenant which secures such Senior Debt.

3. Nothing contained in this Section 7A is
intended or shall impair as between Tenant, its creditors other
than the holders of Senior Debt, and Landlord, the obligation of
Tenant, which is absolute and unconditional, to pay to Landlord,
as and when the same shall become due and payable in accordance
with its terms, the Subordinated Rent, subject to the rights of
holders of Senior Debt as herein provided, or to affect the
relative rights of Landlord and creditors of Tenant other than
the holders of Senior Debt. Nothing contained in this Lease
shall be construed to subject Landlord's fee title to the Demised
Premises or to the waste coal material to any lien to secure
repayment of the Senior Debt or any other obligations of the
Tenant.

k. The terms of this Section 7A, the
subordination eﬁfected thereby, and the rights of the holders of
the Senior Debt, shall not be affected by (i) any amendment of or
addition or supplement to any Credit Agreement or any Senior Debt
or any mortgage, security agreement, instrument or other

agreement relating thereto, (ii) any exercise or non-exercise of
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any right, power or remedy under or in respect of any Credit
Agreement or any Senior Debé or any mortgage, security agreement,
instrument or other agreement relating thereto, or (iii) any
waiver, consent, release, indulgence, extension, renewal,
modification, delay, or other action, inaction or omission in
respect of any Credit Agreement or any Senior Debt or any
mortgage, security agreement, instrument or other agreement
relating thereto, whether or not Landlord shall have had notice
or knowledge of any of the foregoing.
8.  TAXES.

a. As further additional rent during the term herecf,
Tenant shall pav any increases in Real Estate Taxes (hereinafter
defined) becoming due and payable on the Demised Premises during
the term hereof, arising solely by reason of any additions or
improvements which constitute a part of the real estate uncer
local tax law and are made or placed on the Demised Premises by
Tenant and not arising by reason of Tenant's use of the Demised
Premises; provided, however, that Landlord shall remain
responsible for and shall pay or cause to be paid, prior to the
last date on which such payment can be made without penalty or
interest, all other Real Estate Taxes becoming due and payable
during the term hereof on the Demised Premises or any other real
property included in any tax lot of which the Demised Premises or
any portion thereof is a part including, without limitatior,
those arising by reason of Tenant's use of the Demised Premises
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("Landlord's Real Estate Taxes"). Notwithstanding the foregoing,

during any period that Landlord is prevented from accepting or
collecting rent by Section 7A [Subordination of Rent] ("Rent

Subordination Period"), Tenant shall pay Landlord’'s Real Estate

Taxes (such amounts paid by Tenant are hereinafter called "Tenant

Tax Advances"). Tenant shall be entitled to credit against rent

and Unpaid Accrued Subordinated Rent for any Tenant Tax Advances
paid by or on behalf of Tenant or any Leasehold Mortgagee
together with interest thereon at the same rate, if any, charged
by Landlord on the Unpaid Accrued Subordinated Rent. The credit
shall be available and shall be first applied in the inverse
order against Unpaid Accrued Subordinated Rent as it 1is paid:
i.e., it shall be applied against the last amounts of Unraid
Accrued Subordinated Rent due and paid to Landlord. If for any
reason following repayment of all Unpaid Accrued Subordinated
Rent there is a remaining available credit, it shall be applied
against rent then or next due under the Lease. Such Real Estate
Taxes shall be payable as the Landlord directs, either to
Landlord.or the appropriate taxing authority, within thirty (30)
days following written demand therefor (together with copies of
the relevant tax bills) by Landlord or ten (10) days prior tco the
last day which will permit payment of such taxes by Landlord
without interest or penalty, whichever is later. Within thirty
(30) days after payment, Landlord will furnish to Tenant official

receipts of +the appropriate authority, or other proof
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satisfactory to Tenant, evidencing the payment. Notwithstanding
anything to the contrary herein contained and to efféct a partial
sharing by Tenant of Landlord's Real Estate Taxes, Tenant shall,
in addition to any other amounts due hereunder, pay as Landlord
directs, either to Landlord or directly to the appropriate taxing
authority: (i) $5,000 as Tenant's partial share of Landlord's
Real Estate Taxes assessed during each whole or partial calendar
year (pro-rated for any partial year) during the term of this
Lease following Startup and payablé in arrears in the tenth
(10th) day of January of the year following the year in which
assessed; and, in addition thereto, (ii) that amount by which
Landlord's Real Estate Taxes assessed for any whole or partial
calendar year (pro-rated for any partial year) during the term of
this Lease following Startup exceeds fifty percent (50%) of the
gross amount of all Post-Startup Minimum Rent and Percentage Rent
accrued during such whole or partial calendar year, which amount
shall be due and payable in arrears on the tenth (10th) day of
February of the year which follows the calendar year during which
such amount is accrued.

b. As further additional rent for the term hereof,
Tenant shall pay directly to the appropriate authority eall
Impositions (hereinafter defined), if any, becoming due and
payable with respect to the Demised Premises, the Tenant Prcrerty
{(as definedé in Section 22 ([Tenant Property]), or the operation

thereof, during the term hereof. Any such Impositioné shall be
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due and payable on the last date which will permit payment
thereof, before-ény interest or penalty attaches. Upon reguest,
Tenant will furnish to Landlord official receipts of the
appropriate authocrity, or other proof satisfactory to Landlord,
evidencing the payment of each Imposition.

c. Tenant shall have the right, at its sole cost and
expense, to contest the validity, application, or amount of any
Imposition or Real Estate Tax payable by Tenant hereunder, ana
Landlord, at Tenant's expense, shall cooperate with Tenant and
shall permit Landlord's name to be used in such contest and will
execute and deliver any appropriate papers which may be necessary
or proper with respect to such contest; provided, however, Tenant
shall pay all such Impositions and Real Estate Taxes prior to the
commencement of enforcement proceedings or foreclosure against,
or sale of, the Demised Premises, or any part thereof or ary
interest therein, by any party seeking payment or enforcement of
such Impositions or Real Estate Taxes.

d. As used in this Lease the term "Real Estate Taxes"

shall mean all ad valorem taxes and assessments imposed upon the
Demised Premises and commonly known as real property taxes, and
any payments to the extent the same are intended to be a

substitute for or in lieu of such taxes or assessments. As used

in this Lease the term "Imposition” shall mean all persoral

property taxes payable with respect to the Tenant Property, all

assessments or charges for public improvements, benefits or
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utilities consumed or used by Tenant on the Demised Premises
within the term hereéf; water sewer or other rents, rates and
charges; and all excises (including excise taxes imposed on the
amount of rental received by Landlord under the terms of this
Lease), levies, license fees, permit fees, inspection fees and
other authorization fees and other similar charges. Neither Real
Estate Taxes nor Impositions shall include any assessment arising
in connection with any income, profit, franchise, transfer,
capital stock or other 1like taxes determined on the basis of
Landlord's capital stock, general income or revenues, which taxes
or assessments shall be the responsibility and obligation of
Landlord.

e. Landlord and Tenant agree to do all acts necessary
to assure that Tenant or its designated nominee shall receive all
bills or statements for Impositions. In the event any bill or
statement for any Imposition is received by Landlord, Landlord
shall promptly forward the bill or statement to Tenant or its
designated nominee for payment by Tenant. If the bill for any
Imposition includes not only the Demised Premises, but other
lands and improvements as well, then Tenant shall pay the amcunt
equitably allocated to the Demised Premises and Landlord shall
pay the remainder and upon Tenant's request, Landlord, at
tandlord's cost, shall take such actions as are necessary to
cause the Demised Premises to comprise a separate tax lot without

the inclusion of any other lands or improvements therein,
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including without limitation any land subdivision proceedings as
may be necessary. Landlord warrants and represents to Tenant
that if the Demised Premises constitutes portions of separate tax
lots, then the failure of any person or entity other than
Landlord to pay any real estate tax with respect to any rsal
property not a part of the Demised Premises shall not result in
the sale of the Demised Premises or any part thereof fcr
non-payment of such taxes. Landlord and Tenant shall cooperate to
caﬁse the appropriate authority to separately assess those items
of Real Estate Taxes payable by Tenant from those payable Lty
Landlord.

£. In the event any Real Property Taxes or
Impositions relate to periods prior to the Commencement Date, or
after the expiraticn or sooner termination cf the term of this
Lease, the same shall be adjusted and apportioned between
Landlord and Tenant as of the Commencement Date or the date of
expiration or termination of the term, as the case may be.

9. COMPLIANCE WITH LAWS.

a. LLandlord hereby represents and warrants thzat on

the date hereof and at the Commencement of Construction:
gi) The Demised Premises are and will be in full
compliance with then applicable laws, orders and regulations of,
and all permits and licenses applicable to the Demised Premises
issued by, all federal, state, county and municipal authori:ties

having juriséiction, including such laws, orders, regulaticns,
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permits and licenses, as relate to reclamation of all or any part
of the Demised Premises and treatment of surface water runoii on
or from the Demised Premises;

(ii) ©Neither the Demised Premises nor any activity
conducted thereon is or will be the subject of any outstandéin
enforcement or compliance order issued by any federal, state,
county or municipal authority having jurisdiction, nor does or
will the Landlord have any knowledge or notice of any such
enforcement or compliance order which is threatened or proposeq;

-~

and

(iii) Consummation of the transactions contemplated
by this Lease will not result in a violation of, or in any way
impair, such laws, orders, regulations, permits and licenses.

b. The obligation to perform all testing, reclamation
and restoration of the Demised Premises relating to the waste
coal material and all treatment of surface water runoff on or
from the Demised Premises that are required to be performed urder
the applicable Licenses and Permits, laws, orders and regulzations
of all federal, state, courts and municipal authorities having

jurisdiction ("Reclamation Obligations") shall be borne by

Landlord, at Te;ant's expense, (to the extent provided in Section
4 [Term; Renewal Option] hereof) until the Commencement Date.
From the Commencement Date and continuing after the expiraticn or
other termination of this Lease (for whatever reason), Tenant

shall be responsible for that portion of the Reclamation
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Obligations ("Tenant's Continuing Obligations") to the extent

i

that the same arise from (A) Ten;nt's conduct of Tenant's
business or the operation of Tenant's equipment on the Demised
Premises or (B) any condition on the Demised Premises createé by
Tenant. During the period from the Commencement Date until the
expiration or other termination of this Lease (for whatever
reason) the responsibility for, and cost of, all Reclamation
Obligations other than Tenant's Continuing Obligations, but
including PReclamation Obligations arising from any cause or
conditicn existing as of the date of this Lease shall be borne by
Landlord. After the expiration or other termination of this
Lease (for whatever reason), Landlord shall be responsible for
all Reclamation Obligations other than Tenant's Continuing
Obligations, but including Reclamation Obligations arising Zfrom
any cause or condition existing as of the date of this Lease.

c. Tenant shall give prompt notice to Landlord of any
written notice it receives of the violation of any law or
requirement of public authority, and during the term of the
Lease, at 1its expense, shall comply with all applicable laws and
regulations of public authorities that shall, with respect tc the
Demised Premises, the use and occupancy thereof, or the abatsament
of any nuisance, impose any violation, order, or duty on Lanélord
or Tenant, to the extent the same arise from: (i) Tenant's
particular use of the Demised Premises; (ii) the manner of

conduct of Tenant's business or operation of its equipment
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therein; (iii) any cause or condition created by or at the
instance of Tenant, or (iv) +the breach of any of Tenant's
obligations hereunder. Tenant need not comply with any such law
or regulation of public authority for so long as Tenant shall ke
contesting the validity thereof, or the applicability thereci to
the Demised Premises, in accordance with this Section. Landlorzd,
at its expense, shall comply with all other such laws, orders and
regulations of public authorities as shall affect the Demised
Premises or relate to its use, but may similarly contest the
same, subject to conditions reciprocal to subsections (1), (ii)
(iii) and (iv) of Subsection d. of this Section.

d. Tenant may, at its expense (and, if necessary, in
the name of, but without expense to, Landlord) contest, by
appropriate proceedings prosecuted diligently and in good fai
the validity, or applicability to the Demised Premises, o0Z any
law or regulation of public authority, and Landlord shall
cooperate with Tenant in such proceedings, provided that:

(i) Landlord shall not be subject to criminal
penalty or to prosecution for a crime, hor shall the Demisad
Premises or any part thereof be subject to being condemned or
vacated, by reason of Tenant's non-compliance or otherwise in
connection with such contest;

{ii) Tenant shall defend, indemnify and hold
Landloré harmless from and against all liability, loss or damzge

that Landlord shall suffer by reason of such non-compliance cor
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contest, including reasonable attorney's fees and gther expenses
reasonably incurred by Landlord;

(iii) Ternant shall defend, indemnify and hold
Landlord harmless from and against all liability, loss or damage
that Landlord shall suffer by reason of such non-cocmpliance cr
contest, including reasonable attorney's fees and other expenses
reasonably incurred by Landlord; and

{iv) Tenant shall keep Landlord advised as tc the
status of such proceedings.
Landlord shall be deemed subject to prosecution for a crime,
within the meaning of this subsection, if Landlord, or ary
officer of Landlord, individually is charged with a crime of any
kind or degree whatsoever, whether by service of a summons or
otherwise, unless such charge is withdrawn before Landlord cr
such officer (as the case may be) is required to plead or answer

thereto.

e. Hazardous Materials. Landlord represents, warrants

and covenants that Landlord has not used or deposited or
permitted others to use or deposit Hazardous Materials (as
defined hereinafter) on, from, or affecting the Demised Premises
in any manner which violates federal, state or local laws,
ordinances, rules, regulations, or policies governing the use,
storage, treatment, transportation, manufacture, refinement,
handling, production or disposal of Hazardous Materials, ané

that, to the best of Landlord's knowledge, no other persoc-n,
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including prior owners of the Demised Premises or any tenants,
subtenants, prior tenants or prior subtenants have depositec or
used Hazardous Materials on, from, or affecting the Demised
Premises in any manner which violates federal, state or local
laws, ordinances, rules, regulations, or policies governing the
use, storage, treatment, transportation, manufacture, refinement,
handling, precduction or disposal of Hazardous Materials. To the
best of Landlord's knowledge, no Hazardous Materials exist on the
Demised Premises as of the Commencement Date. Landlord, with
respect to its activities on the Demised Premises in connection
with performance of its obligations under this Lease, and Tenant,
with respect to its uses of the Demised Premises, shall keep or
cause the Demised Premises to be kept free of EHazardous
Materials. All Hazardous Materials (i) on, from or affecting the
Demised Premises at the Commencement Date or resulting frem
conditions existing on the Demised Premises at the Commencement
Date, or (ii) resulting from any activity of Landlord on the
Demised Premises permitted by this Lease are referred to herein

collectively as "Landlord's Hazardous Materials". All Hazardous

Materials resulting from any use which Tenant may make of the

Demised Premises are referred to herein as "Tenant's Hazardous

Materials". Landlord's and Tenant's obligations with respect to
Landlord's KHzzardous Materials and Tenant's Hazardous Materizals,
respectively, shall be as £fcllows: (a) to conduct and complete

all investigations, studies, sampling and testing, anéd all
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remedial, removal and other actions necessary to clean up and
remove such Hazardous Materials, on, from, or affecting the
Demised Premises (i) in accordance with all applicable federal,
state and 1local laws, ordinances, rules, regulations ané
policies; (ii) to the satisfaction of the other party heretoc:; and
(iii) in accordance with the orders and directives of all
federal, state and local governmental authorities, and (b) %o
defend, indemnifiy and hold harmless the other party hereunder,
its employees, agents, officers, directors and partners (zs
applicable), from and'against any claims, demands, penalties,
fines, liabilities, settlements, damages, costs or expenses oZf
whatever kind or nature, known or unknown, contingent or
otherwise, arising out of, or in any way related to (i) the
presence, disposal, release or threatened release of such
Hazardous Materials which are on, from, or affecting the soil,
water, vegetation, buildings, personal property, persons, animals
or otherwise; (ii) any personal injury kincluding wrongful dezth)
or property damage (real or personal) arising out of or related
to such Hazardous Materials; (iii) any lawsuit brouéht or
threatened, settlement reached or government order relating to
such Hazardcus Materials; (iv) any violation of laws, orders,
regulations, requirements or demands of government authorities
which are based upon or in any way related to such Hazardous
Materials; and/or (v) any notice, complaint, order, citaticna,

letter, inguiry, notice cr other communication, whether writ<en
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or oral, frcm any governmental authority or other source in any
way related to such Hazardous Materials; including, without
limitation, attorney and consultant fees, investigation,

laboratory and engineering fees, court costs and litigaticn

expenses. For purposes of this subsection, "Hazardous Materials"

includes, without 1limit, any flammable explosives, radiocactive
materials, hazardous materials, hazardous wastes, hazardous or
toxic substances, or related materials defined in the
Comprehensive Environmental Response, Compensation, and Liability
Act of 1980, as amended (42 U.S.C. Sections 9601, et seg.), the
Hazardous Materials Transportation Act, as amended (49 U.S.C.
Sections 1801, et seq.), the Resource Conservation and Recovery
Act, as amended (42 U.S.C. Sections 6501, et seg.), and in the.
regulations adopted and publications promulgated pursuant
thereto, or any other Federal, state or local environmental law,
ordinance, rule or regulation. The provisions of this subsection
shall be in addition to any and all other obligations and
liabilities Landlord may have to Tenant at common law, and shall
survive the termination of this Lease.

10. ASSIGHMENT OR SUBLETTING; SEPARATE PARCELS;: SEPARATION
OF LEASEHOLD ESTATE.

a. Tenant (including any subsequent subtenant or
assignee hereunder) shall have the right at any time or times to
freely (i) assign, mortgage, pledge or encumber all or any part

or parts oI this Lease or any sublease (and following anv




<.

assignment to sublet all or any part or parts of the Demised

L
Premises) and (ii) sublet all or any part or parts of the Demised
Premises, in 2ll cases without the consent of Landlord. Any
assignee or subtenant shall, in Tenant's discretion, be entitled
to all of the rights and benefits to which Tenant is entitled,
and shall be subject to all of the liabilities and obligations to
which Tenant is subject, under the terms of this Lease. n the
event of any assignment of the entire Lease, any Tenant so
assigning the Lease shall thereupon be released from further
liability and Landlord shall look exclusively to such assignee
for the performance of all of Tenant's covenants contained in
this Lease.

b. To facilitate financing, or for propertv taxation
or other purposes deemed necessary or desirable by Tenant at any
time or times, Tenant shall have the right and opticn, upcn
written reguest to Landlord and with the written consent ¢f each

Leasehold Mortgagee, to reguire separation of the Grant Town

Parcel and/or the Joanna Parcel (collectively, the "Real Estzte")

into two or more separate parcels, and any such separation may,
at Tenant's option, be accomplished by separation of the fee
estate (e.g., by deeds ZIrom Landlord to a nominee and back,
subject to this Lease or any other lease with respect to the Real
Estate), with or without separation of this Lease into separate

leases. Anv cdivision pursuant to this Section 10(b) shall cdivide

the Real Estate so that each portion thereof and the improvemants
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located thereon shall constitute a complete and separate
functioHal unit with all necessary associated ingress, egress and
appurtenances {any or all of which may be provided through
easements, covenants or other agreements by an instrument or
instruments as set forth in Section 10(d)). The costs of any
division pursuant to this Section 10(b) shall be borne by Tenant.

c. At its option, exercisable at any time or times,
Tenant may request separation of the Demised Premises or any gpart
or parts thereof in any manner by means of separate leases which
are independent of any other leases and are direct between
Landlord ané the tenant thereunder. Tenant, AKP and any one or
more other persons affiliated with, or independent of, Tenant may
be the tenant or lessee under such separate leases. The leases
to cover the separate portions of the Demised Premises shall be
substantially identical to this Lease in all relevant respecis
(i.e., shall incorporate all the provisions of this Lease
including the provisions of this Section 10 and Section 23
[Tenant Financing; Leasehold Mortgages]) except as to the extent
of the demised premises being leased, commencement date,
termination date, rent, and obligations concerning reclamaticn
and hazardous waste, each of which shall be provided £for =as
follows:

(1) the commencement date for the separate lezases

shall be the date of the separation of the Demised Premises,

unless otherwise mutually agreed by the parties;
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{2) the initial term of all separate leases shall
end on the same date notwithstanding that different commencement
dates apply to those separate leases;

(3) the rent under leases for all the portions of
the Demised Premises shall in the aggregate equal the rent
provided for in this Lease with the amount to be paid by each
tenant, and any resulting modifications of the rent provisions of
this Lease, to be solely determined by Tenant; and, furthermore,

the rent under each such lease shall be guaranteed as to payment

by American Bituminous Power Partners, L.P., a Delaware limited

partnership, without any obligation on the part of Landloréd to
first exhaust Landlord's remedies against the tenant under such
separate lease;

(4) Tenant's obligations concerning reclamation
and Hazardous Materials may be apportioned among the tenants of
the separate portions of the Demised Premises as Tenant, in its
sole discretion, may determine; and

(5) the extent of the demised premises tc ke
leased shall, subject to any limitations imposed by'this Lezse,
be determined by Tenant and Tenant, in its discretion, may impose
limitations on Fhe use of such property which are in addition to
the limitationg imposed by this Lease, which additional
limitations shall benefit, and be enforceable by, Tenant only

(and its successors and assigns) and not by Landlord.
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One of the purposes of this Section 10(c) is to enable Tenant to é
create new, separate agd independent leases so that (if desired
by Tenant) each different use, structure or improvement on the
Real Estate may be developed, operated, owned and financed
independent of any other (e.g., separate leases could thereby be
created for the portions of the Real Estate occupied by each of
the Plants, the Xiln Facility, or any use, structure or
improvement otherwise permitted under this [Lease).
Notwiﬁhstanding the foregoing, any portions of thé Demised
Premises on which waste coal material may from time to time be
located shall be covered by the lease which covers the portion of
the Demised Premises on which the Initial Cogeneration Plant is
located. The cost of separating the Demised Premises pursuant t6
this Section 10{(c) shall be borne by Tenant.

d. The agreements or instruments executed in
connection with any sublet or separation of the Real Estate 6r
the Demised Premises, whether horizontally, vertically or bcth,
shall provide for all cross-easements, licenses or other rights,
covenants, agreemehts or restrictions appurtenant to or running;'
with such parcels, which Tenant shall deem necessary or
appropriate, including but not limited to such matters as
ingress, egress and access generally, foundations, subjacent and
lateral support generally, common or encroaching facilities, if
any, to be constructed (such as utility, electrical and

mechanical systems), and maintenance responsibilities and rights
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in connection with all of the foregoing. Such agreements arnd
instruments shall be executed by all tenants ha&ing an interest
in the rights being conferred as well as by Landlord. Any such
‘instrument that provides a lessee under one lease (or any other
party) any rights to use a portion of the improvements or Real
Estate covered by a different lease or located upon a separate
parcel, shall provide for a full and egquitable sharing of all
costs associated with such usage. Landlord agrees to execute and
deliver any such insﬁrument or instruments or consents thereto
reasonably requested by Tenant at any time to implement the
provisions of this Section 10, and shall not unreasonably
withhold or delay such execution or consent. The costs of the
agreements and instruments contemplated by this Section 10(&)
shall be borne by Tenant.

11. MECHANICS' LIENS.

During the term hereof, Tenant shall discharge or
contest within fifteen (15) days after receiving notice from
Landlord of the filing of any suit to perfect and enforce any
notice of a mechanic's lien filed against Landlord's interest in
the Demised Premises or any part thereof, arising through Tenant,
or any person w@o furnished work, labor, services or materials to
the Demised Premises or the fixtures or egquipment located
thereon, and claiming directly or indirectly through or unader

Tenant, or through or under any act or omission of Tenant for or
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on account of any labor or material furnished for any
improvements, or any other matter or thing whatsoever.

12. NO CLAIMS AGAINST LANDLORD.

Unless expressly provided to the contrary herein,
nothing contained in this Lease shall constitute a request by
Landlord, express or implied, for the performance by Tenant or
its agents of any labor or services or the furnishing of any
materials or other property in respect of the Demised Premises or
any part thereof, nor as giving Tenant any right, power or
authority to contract for or permit the rendering of any labor or
services or the furnishing of any materials or other property
that would give rise to any claim against Landlord or to any
liens against any rents or other sums payable to Landlord here-
under.

13. LIABILITY INSURANCE.

a. Tenant shall, at its own cost throughout the term
of this Lease, provide policies of 1liability and similar
insurance generally known as public liability policies insuring
Tenant, any Leasehold Mortgagee, those persons designated by
Tenant and Landlord against claims or demands for injuries
received in connection with the development, use, operation and
maintenance ofthe Demised Premises, or any part thereof by
Tenant, with minimum limits of Five Million Dollars ($5,000,000)
on account of bodily injuries or death as the result of any one

accident or disaster, and prcperty damage insurance with minimum
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limits of One Million Dollars ($1,000,000). All such policies of
insurance shall be with good and responsible insurance companies
authorized to sell insurance in West Virginia, reasonably
approved by Landlord, and shall not be subject to cancellation or
modification except upon at least thirty (30) days' prior written
notice to each additional insured. The original of such
policies, or certificates of the issuance thereof, properly
endorsed, shall be delivered to Landlord (before the expiration
of any policies for which the same are a replacement) as evidence
of the compliance by Tenant with the terms and provisions of this
Section.

b. During such periods as Landlord is conducting
activities on the Demised Premises which are permitted under this
Lease, it shall, at its own ccst, provide policies of liability
and similar insurance generally known as public liability
policies insuring Landlord, the Leasehold Mortgagees and Tenant
against claims or demands for injuries received in connection
with the conduct by.Landlord of permitted activities on the
Demised Premises with minimum limits of Five Million Dollars
($5,000,000) on account of bodily injuries or death as the result’
of any one accident or disaster, and property damage insurance
with minimum limits of One Million Dollars ($1,000,000). All
such policies of insurance shall be with good and responsible
insurance companies authorized to sell insurance in West

Virginia, reasonably approved by Tenant, and shall not be subject




-

to cancellation or modification except upon at least thirty (30)
days' prior written notice to each additional insured. The
original of such policies, or certificates of the issuance
thereof, properly endorsed, shall be delivered to Tenant (before
the expiration of any policies for which the same are a
replacement) as evidence of the compliance by Landlord with the
terms and provisions of this Section.

c. If Mon Power or any affiliate acquires title to

the Demised Premises or otherwise succeeds to the rights of

Tenant under this Lease, Mon Power may provide at its cwn cost
throughout the remaining term of this Lease, in lieu of the
insurance required by Subsection a. of this Section, a program of
insurance (which may include self-insurance) insuring Mon Power
or such affiliate, any Leasehold Mortgagee, those persons
designated by Mon Power and Landlord against the risks and claims
described in Subsection a. of this Section; provided that Mon
Power, at its sole cost, demonstrates to the reasonable
satisfaction of Landlord and each Leasehold Mortgagee that such
program of insurance does not materially decrease the protections
and rights that would be provided to Landlord and any Leasehold
Mortgagee under policies of insurance meeting the requirements of
Subsection a. of this Section.

14. DEFAULT BY TENANT AND LANDLORD'S REMEDIES.

a. Each of the following events shall constitute an

"Event of Default"” under this Lease:
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(i) If Tenant shall default in the payment
of rent or additional rent, or any part thereof, on the
due date thereof and the default shall continue for a
period of forty-five (45) days after receipt by Tenant
of written notice of the default and demand for
payment; or

(ii) If Tenant shall default in the
performance of any of the other material terms,
covenants and conditions in this Lease contained on the
parf of Tenant to be kept or performed, and said
default remains uncured for a period of seventy-{five
(75) days after receipt by Tenant of written notice of
such default or, if such default cannot, with the
application of reasonable efforts, be cured within such
seventy-five (75) day period and Tenant fails within
such period to commence reasonable efforts to cure such
default and thereafter to diligently pursue such
efforts until cured.

b. Subject to Landlord's compliance with the

provisions of Section 23 ([Tenant Financing; Leasehold Mortgages],
and also subject to the limitations set forth in Section 7A
[Subordination ::f Rent] and subsection c¢. of this Section,
Landlord may, upon the occurrence of an Event of Default,
commence an action at law or in equity to recover all rent then

owed Landlord without acceleration or other damages with respect
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to such unpaid rent or, with respect to defaults other than
nonpayment of rent, to obtain monetary damages for such default
including the right to enforce and collect any judgment entered
in a suit to recover such rent or damages or specific performance
of the obligation in default.

c. Landlord agrees that its sole and exclusive
remedies for any and all breaches by Tenant of this Lease shall
be, subject to Landlord's compliance with the provisions of
Section 23 [Tenant Financing; Leasehold Mortgages] and also
subject to the limitations set forth in Section 7A [Subordination
of Rent]), the right to sue for unpaid rent and for monetary
damages for defaults other than the non-payment of rent including
the right to enforce and collect any Jjudgment entered in such
suit and the right to obtain specific performance of Tenant's
obligations hereunder. Notwithstanding anything to the contrary
herein contained or now or hereafter provided by law or in
equity, and as consideration for, and to induce Tenant to
construct the Initial Cogeneration Plant, Landlord hereby
expressly waives any and all rights or remedies granted by or
under any present or future laws to re-enter the Demised
Premises, to dispossess Tenant, any Leasehold Mortgagee, any
assignee or any subtenant or any other occupant thereof or remove
their effects not previously removed by them, to accelerate any
rents, or to terminate this Lease for any reason or in any

manner.
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15. TENANT HOLDING OVER.

If Tenant shéll not immediately surrender possession of
the Demised Premises at the expiration or earlier termination by
Tenant of this Lease, Tenant shall become a tenant from month to
month, at the same rent payable with respect to the preceding
term. Regardless of whether Tenant shall or shall not have
become a tenant from month to month, Landlord shall continue to
be entitled to retake possession of the Demised Premises at any
time upon thirty (30) days prior written notice to Tenant. TIf
Tenant shall fail to surrender possession of the Demised Premises
immediately upon the expiration or earlier termination by Tenant
of this Lease, all of the obligations of Tenant and all rights of
Landlord applicable during the term of this Lease shall be |
equally applicable during such period of subsequent occupancy,
whether or not a month to month tenancy shall have been created
as aforesaid.

16. WAIVER.

Any waiver of any covenant or condition of this Lease
shall extend to the particular case only, and only in the manner
specified, and shall not be construed as applying to or in any
way waiving any further or other rights hereunder. No provision
of this Lease sﬁall be deemed to have been waived, unless such
waiver is in writing. Any agreement hereafter made shall be
ineffective to change, modify, discharge or effect an abandonment

of this Lease in whole or in part unless the agreement is in
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writing and signed by the party against whom enforcement of the

i

change, modification, discharge or abandonment is sought.

17. ESTOPPEL CERTIFICATES AND OPERATING STATEMENTS.

a. Tenant shall from time to time, upon request of
Landlord or any other person, firm, corporation or other entity
having an interest in the Demised Premises, deliver or cause to
be delivered to Landlord, such other person or any person
designated by any of the foregoing, within thirty (30) days from
the date of demand therefor, without charge, a written statement,
duly executed and acknowledged in form for recording, certifying
(i) that this Lease is valid and subsisting and in full force and
effect as of the date of the certification and has not been
amended, and if amended, the dates of such amendments, (ii) that
Tenant has no knowledge of any default by Landlord under any of
the terms of this Lease, or if Landlord is in default, the exact
nature of the default, (iii) that Tenant is not in default under
any of the terms of this Lease (except as may be expressly set
forth by Tenant as a gqualification of the certification), (iv)
the date through which all rents hereunder have been paid, (v)

the amount of any prepaid rents under this Lease and (vi) any

other reasonably reguested information which does not \

unreasonably bu;den or obligate Tenant or reduce or restrict

Tenant's rights. |
b. Landlord shall from time to -time, upon request of

Tenant, any Leasehold Mortgagee or any other person having an
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interest in the Demised Premises, deliver or cause to be
delivered to Tenant,‘such cther person or any person designated
by any of the foregoing within thirty (30) days from the date of
demand, without charge, a written statement, duly executed and
acknowledged in form/for recording, certifying (i) that this
Lease is wvalid and subsisting and in full force and effect as of
the date of the certification and has not been amended, and if
amended, the dates of such amendment, (ii) that Landlord has no
knowledge of any default by Tenant under any of the terms of this
Lease, or if Tenant is in default, the exact nature of the
default, (iii) that Landlord is not in default under any of the
terms of this Lease (except' as may be expressly set forth by
Landlord as a qualification of the certification), (iv) the date
through which all rents hereunder have been paid, (v) the amount
of any prepaid rents under this Lease and (vi) any other
reasonably requested information which does not unreasonably

burden or obligate Landlord or reduce or restrict Landlord's

rights.

c. Tenant shall furnish to Landlord annual operating
(\._/_\ — e i
statements of Tenant with respect to the Demised Premises showing
N— e -7
the gross receipts of Tenant with respect to Primary Businesses |
—— e ——ai e ! -
and 0O&M Payments to Partners certified by Tenant and prepared in
W _\——\
a manner reasonably satisfactory to Landlord. All such operating
-~ T ————

statements shall be supplied not later than one hundred twenty

(120) days after the end of each calendar year. Tenant agrees to

7

/
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make those portions of its books, records and tax returns
(éederal, state and local) relating to the informatiog contained
on the operating statements available for inspection by Landlord
and its agents and representatives upon request, at any
reasonable time, but only once in any calendar year. Upon
request, Tenant shall also furnish to Landlord any interim
operating statement;land information which Tenant otherwise
preéares, as Landlord may from time to time reasonably require.
Landlord may , at ény re;sonable time but only once in any
calendar year, cause an audit of the information contained on the
operating stétements to be made by a certified public accountant
to be selected by Landlerd. If any annual statement of annual
gross receipts made by Tenant to Landlord is found to be less by
at least 5% than the annual gross receipts properly reported by
any such audit, then Tenant shall, within ten (10) days of
Landlord's submission of a statement therefor, pay the reasonable
cost of such audit; otherwise the cost of such audit shall be
paid by Landlord. If such audit demonstrates that additional
rent is payable by Tenant to Landlord then Tenant shall, within
ten (10) days of Landlord's submission of a statement therefor,
pay such additional rent together with interest at the rate of
ten percent (10;) per annum from the date the same should have
been paid until the date paid. If such audit demonstrates that

iess rent was due and payable then was paidfby Ténanthto Landlord

then Tenant shall be entitled to a credit for such overpaid rent
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subrogation to the rights of Landlord against third parties,
ghall have the option and right but not the obligation, to
restore, replace or rebuild the Demised Premises, or any part
thereof, ané@ Tenant shall continue to pay the rent reserved in
this Lease as well as all other charges payable hereunder in
accordance with the terms, covenants and conditions of +this
Lease, without abatement, dimunition or reduction. Tenant shall
not be required to remove damaged property or debris from, or to
grade or landscape the damaged or destroyed portion of the
Demised Premises.

19. MON POWER PROPERTY.

Landlord acknowledges and agrees that Mon Power may,
from time to time during the term of this Lease, at its or
Tenant's expense, make and construct, on, in, to and under the
Demised Premises such site improvements as may, in Mon Power's
discretion, be necessary or desirable to carry out Mon Power's
obligations and rights under the EEPA. Under the terms of the
EEPA, certain improvements made by Mon Power shall become the
property of Tenant while other improvements shall remain the

property of Mon Power ("Mon Power Property"). Exhibit F

[Description of Mon Power Property] describes generally the
improvements which Tenant anticipates will be Mon Power Property.
Those imprcvements which shall become the property of Tenant
shall be deemed Tenant Changes. Title to all Mon Power Property

shall remain solely in Mon Power which shall be entitled to
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exercise, with respect to all Mon Power Property, all the rights
provided to Tenant under this Lease with respect to Tenan{
Changes and Tenant Property (as hereinafter defined) together
with all rights of access necessary or desirable to permit
exercise of such rights. 1In addition to the foregoing, Landlord
shall immediately upon request execute and deliver such documents
in recordable form as are necessary to grant to Mon Power or its
subsidiaries or affiliates a permanent easement on, over and
across the Demised Premises for the erection, construction, ///
operation, maintenance, modification, repair or reconstruction of
an electric transmission substation, electric transmission lines
and road to gain access to the foregoing to be generally located
as depicted on the Map attached as Exhibit F-1 ([Mon Power
Easement Map]. Such easement shall provide that at any time or
times Tenant during the term of this Lease and Landlord following
expiration or sooner termination of the term of this Lease may at
Tenant's or Landlord's cost, respectively, cause any or all of
the transmission lines and/or the road (or any parts thereof) and
the easements relating thereto to be relocated to other areas on
the Demised Premises in such a manner as will not unreasonably
interfere with Mon Power's use thereof.

20. NONLIABILITY OF LANDLORD FOR DAMAGE OR THEFT.

Neither Landlord, nor Landlord's agents, shall be
liable for any damage to property of Tenant, nor for loss of any

property of Tenant or others by theft or otherwise except to the
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extent occurring by reason of the negligence or willful act of

1

Landlord or Landlord's agents.

21. TRANSFER ON TERMINATION.

Within ninety (90) days after the Termination Date (or
the expiration or other sooner termination by Tenant of this
Lease) Tenant shall pay Landlord all past due rent or additional
rent and shall pay any other sums payable under this Lease.
Within nine (9) months after the Termination- Date (or the

expiration or other sooner termination by Tenant of this Lease):

a. Tenant may but shall not be required to remove any
"Tenant Property" (as defined in Section 22 [Tenant Property]
hereof) (but excluding that portion of the same which represents

any contribution of Landlord to the cost thereof) then remaining
on the Demised Premises. Tenant's sole obligation to Landlord in
connection with the removal of Tenant Property shall be to comply
with the provisions of Section 9 [Compliance with Laws] up to,
but not beyond, the Termination Date (or the expiration or other
sooner termination by Tenant of this Lease). Except to the
extent required by Section 9 [Compliance with Laws], Tenant shall
not be required to restore the Demised Premises to its original
condition, regrade the Demised Premises or remove from the
Demised Premises any Tenant Changes or any Local By-Products,
Foreign By-Products or other waste material deposited on the

Demised Premises.
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b. Tenant shall assign to Landlord (except as pro-
.Qided to the contrary in Sections 22 [Tenant Property] and 23
[Tenant Financing; Leasehold Mortgages] hereof) all of Tenant's
right, title and interest in and to the Demised Premises and any
Tenant Property except to the extent of Tenant Property actually
removed as aforesaid (subject to any liens or encumbrances
thereon, including, if then still outstanding, the Tenant Liens
and any Leasehold Mortgage); and

c. Tenant shall assign to Landlord all of Tenant's
right, title and interest in all permits, licenses and approvals,
pertaining to the operation of the Plants on the Demised Premises
(to the extent the same may be so assigned but subject to any
liens or encurmbrances thereon in favor of any Leasehold
Mortgagees) . Thereupon, Tenant shall have no, and shall
thereupon be deemed released from, further 1liability or
obligation to Landlord on account of this Lease, and all claims
of Landlord on account of a breach or non-performance by the
Tenant of the terms hereof (including any judgments arising with
respect thereto) shall be extinguished. The rights of Landlord
contained in this Section are subject to the limitations on their
exercise contained in Section 23 [Tenant Financing; Leasehold
Mortgages] of this Lease.

22. TENANT PROPERTY.

Title to all buildings, improvements, property or

equipment and any alterations thereof and additions thereto
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hereafter furnished by or at the expense of Tenant or to, for or
on behalf of Tenant by others (including any Plants or Tenant
Changes but excluding any Mon Power Property), whether or not the
same shall be affixed to the Demised Premises ("Tenant
Property"), shall remain solely in Tenant. &2ll Tenant Property
may be removed by Tenant at any time. Landlord hereby waives and
subordinates any claim, demand or lien Landlord may héve or
acquire with respect to Tenant's Property in favor of any persons
who at any time or times lend money or otherwise provide credit
to Tenant for any reason or who hold a mortgage, deed of trust or
a security interest in Tenant's Propertx. Upon Tenant's reguest
Landlord shall execute such documents as reasonably required to
confirm the foregoing waiver and subordination. Nothing in thig
Lease shall preclude or prevent Tenant's creditors or any other
person holding a security interest in any Tenant Property from
removing the same in tﬁe event of a default by Tenant under any
Leasehold Mortgage or any security agreement relating thereto.

23. TENANT FINANCING; LEASEHOLD MORTGAGES.

a. Funding for the purchase, development,
construction, maintenance and operation of the Initial
Cogeneration Plant, any other Plants, the Kiln Facllity or Tenant
Property or for!the conduct of any other Permitted Use may, at
the sole option of Tenant and without Landlord's consent, now or
at any time or times be obtained through a loan or loans to

Tenant from third parties, or through other extensions of credit
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to or for the benefit of Tenant by third parties (including,
without limitation, the issuance of letters of credit for the
account of Tenant), which third parties may be affiliates of
Tenant, which loans or other exXtensions of credit may be
refinanced by a loan or loans or other extensions of credit from
those third parties or from others (all such lenders and other

providers of credit are collectively, "Lenders"). Such loans or

letters of credit, 1loan agreements and/or reimbursement
agreements which may be replaced by one Or" more notes, letters of
credit, 1loan agreements and/or reimbursement agreements
(collectively, the "Notes"). 7z1n addition, such loans or other

extensions of credit and Tenant's obligations ("Tenant's Utility

Obligations") to any utility to whom electricity is sold by

Tenant may be secured, in whole or in part, by one or more
security interests, assignments, deeds of trust or mortgages (all
of the foregoing are collectively included within the ternm

"Leasehold Mortgage" as defined in Subsection 23 b. below) which

are or will be liens or encumbrances on this Lease, Tenant's
leasehold interest in the Demised Premises, or any part or parts -
of this Lease or Tenant's leasehold estate, and Tenant's
ownership interest in the Initial Cogeneration Plant, any other
Plants, the Kiln Facility, the Tenant Property, ang other

personal property of Tenant ("Tenant Liens") (but none of the

foregoing shall constitute a lien or éncumbrance of Landlord's
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title or estate to the extent not included within the rights
granted Tenant under this Lease). Any interest of Landlord in
the Initial Cogeneration Plant, any other Plants, the Kiln
Facility, or Tenant Property shall be subject and subordinate to
the Tenant Liens and to any further or additional security
interest created therein by Tenant to secure the Notes, Tenant'sg
Utility Obligations and any replacement financing thereof. While
this subordination shall be automatic, Landlord shall
nevertheless execute and deliver from time to time such evidences
of subordination as the Lenders, and any other holders of the
Notes or the Tenant Liens Or any replacements thereof (all of the
foregoing are individually and collectively included within the

term "Leasehold Mortgagee" as defined below in Subsection b. of

this Section), may from time to time reasonably require.

b. Landlord shall, in the event Tenant at any time or

created in the Demised Premises or any part or parts thereof by
way of a mortgace or deed of trust or mortgages or deeds of trust

(individually and collectively, "Leasehold: Mortgage"), if

requested by the holder, beneficiary, Oor trustee under a Lease-
hold Mortgage (individually and collectively, "Leasehold

Mortgagee"), deiiver to the Leasehold Mortgagee (the name and
address of which shall be furnished to Landlord by Tenant or by
the Leasehold Mortgagee) copies of all notices sent to Tenant

under and with respect to this Lease at the same time and in the
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same form and manner as sent to Tenant. No such notice by
Landlord to Tenant shall be deemed to have been given unlessg and
until a copy thereof has been received by every Leaseholgd

Mortgagee.

c. Landlord agrees and confirms to each Leasehold

Mortgagee as follows:
(i) Upon the occurrence of any default or any

Event of Default, Landlord shall notify in writing each Leasehold
Mortgagee and, within ninety (90) days after the giving of the
notice, the Leasehold Mortgagee shall have the right to cure the
default for the account of Tenant and, if more than ninety (90)
days shall be required to cure the default with reasonable
diligence, the Leasehold Mortgagee shall have such additional
time (beyond the ninety (90) days) as may be reasonably necessary
to cure the default andg during such period Landlord shall not
exercise any of the remedies available to Landlord following an
Event of Default.
(ii) If a default under this Lease is of such
nature that it cannot practicably be cured without first taking
Possession of the Demised Premises or if such default is of such
a nature that it is not susceptible of being cured by the
Leasehold Mortgégee, then Landlord shall not be entitled to
exercise its remedies under this Lease if and so long as the
Leasehold Mortgagee shall Proceed diligently to attempt to obtain

possessicn of the Demised Premises Pursuant to the rights of the
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1

Leasehold Mortgagee under the Leasehold Mortgage, including

POssession by a receiver, and upon obtaining such POssession, the

diligently to attempt to obtain POssession of the Demised
Premises shall be suspended for the period of such prohibition.

(iii) If the Leasehold Mortgagee or any nominee,
Oor a purchaser at a foreclosure sale, shall acquire title to the
Demised Premises and the Leasehold Mortgagee shall have taken all
actions required of the Leasehold Mortgagee under the Leasehold
Mortgage, then any default of Tenant hereunder that is uncurable
by application of reasonable efforts by the Leasehold Mortgagee_
Or such purchaser, as the case may be, and which does not -
interfere with or brevent the completion Oor continued Operation
of the Plant, éhall no longer be deemed to be a default under
this Lease.

(iv) Landlord shall accept performance by or at

the instigation of the Leasehold Mortgagee in connection with the
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curing of a default as if the Same had been done by Tenant.

(v) Landlord shall not be 1liable for failure to
give notice, but if Landlord shall fail to notify the Leaseholqd
Mortgagee of the existence of any default or any Event of Default

hereunder, the time within which the Leasehold Mortgagee shailjl

notice from Landlord.

d. Without the Prior written consent of all Leasehold
Mortgagees, there shall be no cancellation, surrender,

termination or modification of this Lease.

e. Landlord agrees Promptly after submission to it to

f. Provided the Leasehold Mortgagee isg The Conduit
and Foundation Corporation, a Pennsylvania corporation
("Conduit"), Mon Power or a bank, savings and loan association,

leasing corporation, insurance company, finance company, pension
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Plan, real estate investment trust, trust company, or other

institutional lender (any of the above being hereinafter referreq

of the Leasehold Mortgage.
g. The name of the Leaseholgd Mortgagee shall be added
4S a named insured under any insurance policy required to be

carried by Tenant or Landlord hereunder. Provided the Leaseholqd

require such Leasehold Mortgagee, as such, to assume the perfor-
mance of any of the terms, Ccovenants or conditions on the part of

the Tenant to be Performeq hereunder, but the purchaser at any
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transfer in lieu of the foreclosure of any Leasehold Mortgage
shall be deemed to be an assignee, and shall be deemed to have

agreed to perform all of the terms, covenants and conditions on

i. In the event any Leasehold Mortgagee shall acquire
Tenant's interest in this Lease as @ result of a sale under itg
Leasehold Mortgage pursuant to a foreclosure and sale, or through
any transfer or assignment in lieu of foreclosure, or through
settlement of or arising out of any pending or contemplated
foreclosure action, or otherwise, the Leasehold Mortgagee shall
have the privilege of transferring its interest in the Lease to
any other person, firm Oor corporation, including, but not limited
to, its nominee, all without the prior consent of Landlord ang
free and clear of any control of Tenant, and the Leasehold
Mortgagee shall be relieved of any further liability under this
Lease from and after such transfer andg thereafter the transferee
shall be liable for Tenant's obligations under this Lease.

J. In the event Landlord cures any default by Tenant
under a Leasehéid Mortgage, any sums expended therefor shalj}
constitute additional rent hereunder ang shall be payable by

Tenant to Landlord within ten (10) days of demand. Any sums not
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had been done by the Tenant) or from any liability for the
non-observance or non-performance thereof or be deemed to
constitute a waiver of any rights of Landlord hereunder as
against Tenant.

l. Landlord agrees with, and confirms to, Tenant and
each Leasehold Mortgagee that (i) each representation, warranty,
covenant, indemnity and agreement of Landlord in this Lease shall
continue in full force and effect, inure to the benefit of ang be
enforceable by Tenant and also each Leasehold Mortgagee (and any

transferee of each Leasehold Mortgagee's interest, any purchaser

of Tenant in this Lease, (ii) Landlord will make any payments due

under this Lease without offset, abatement, withholding,
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agreement (including any other lease created pursuant to
Subsection e, of Section 10 [Assignment, Or Subletting; Separate

Parcels; Separation of Leasehold Estate]) between Tenant andg

Section 10 [Assignment, Or Subletting; Separate Parcels;
Separation of Leasehold Estate]) between Tenant and Landlord

other than this Lease.

Power, Tenant, the County of Marion, west Virginia, the Trustee
under the Trust Indenture relating to the issuance of the Project
Bonds, the agreement for the holders of the Senior Debt ang other

parties. 1In the event of any inconsistency between this Section

Recognition Agreement shall govern.

24. UTILITY SERVICES

a. Landlord shall not be required to furnish any
services to the Demised Premises, including but not limited to,
heat, sewer, water (other than as required by Section 1a c.
[Demised Premises]), steam, gas, electricity, and power, and

shall not be liable for any failure of water supply, Provided
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furnishing same all charges for gas, electricity, water, light,

heat, steam, sewer, power and/or other services used by Tenant in

Landlord ang North Marion shall, at the request of
Tenant, €xecute and deliver to Tenant ip form capable of

recording, any agreements and such other documents ag Tenant

hereunder. Landlord ang North Marion shall, at the request of

Tenant, deliver to Tenant such documents (either originals or

out the intent and purpose of this Lease, including, but not
limited to, Licenses and Permits ang any applications therefor,
any reclamation bonds, etc. Landlord ang North Marion shall, at
Tenant's request and €Xxpense, cooperate with and assist Tenant in-
obtaining ang maintaining a11 licenses, pPermits and governmental
approvals, authorizations and consents 4s may, in Tenant's

discretion, be necessary or desirable for the development and
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26. NOTICE.

All notices, demands, declarations or consents required
to be given by any party herein shall be in writing. 1In every
case where, at the option of Landlord, or where Landlord is
required to serve notice or demand on Tenant concerning this
Lease, or any of the provisions or conditions thereof, it shall
be sufficient service of the notice, demand or declaration, to

deliver a Copy thereof to Tenant, or mail a4 copy thereof by

v d$é$ certified or registered mail, return receipt requested, addressed
%?’\ﬁito American Bituminous Power Partners, L.P., 33 Rock Hill Road,

Bala Cynwyd, Pennsylvania 19004-2010 or at such other place as

Tenant may from time to time designate, and by delivering or
‘“f*‘/' mailing a copy of the same by certified or registered mail,
return receipt requested, to any Leasehold Mortgagee, provided
that any such Leasehold Mortgagee gives Landlorgqg written notice
of their existence together with, from time to time, the address
to which any such notice is to be sent. For the Purposes of this
Section, "Tenant" shall include any person or entity who,
Pursuant to the provisions of Section 10 [Assignment or
Subletting; Separate Parcels; Separation of Leasehold Estate] =
hereof, is then liable with Tenant for the pPerformance of all of
Tenant's covenants contained in thig Lease. Tenant or any
Leasehold Mortgagee may serve any notice, demang or declaration
hereunder by delivering or mailing the same by certified or
registered mail, return receipt requested, to North Marion at the
following address:
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North Marion Development, Inc.

1729 Fairmont Avenue

Fairmont, wv 26554

ATTN: Stanley Sears, President
and, to Landlord at the following address:

Horizon Ventures of West Virginia, Inec.

c/o Karras Painting

2408 Eoff Street

Wheeling, wv 26003

ATTN: John Karras
or at such other Place as North Marion or Landlord may from time
to time designate in a notice to Tenant. Except as herein
specifically provided to the contrary, any notice, demand or
declaration sent by certified or registered mail shall be deemed
to have been given on the date received by the addressee.

27. SUCCESSORS IN INTEREST.

This Lease, ang the covenants ang conditions herein
contained, shall inure to the benefit of ang be binding upon the
Landlord, its Successors and assigns, and shall inure to the
benefit of, ang (except as to any Leasehold Mortgagee) by binding
upon, Tenant, its Successors and assigns.

28. RETURN OF POSSESSION.

Subject only to Sections 18 [Tenant's Changes;
Maintenance; Damage], 21 [Transfer on Termination], 22 [Tenant
Property], and 23 [Tenant Financing; Leasehold Mortgages] hereof,
Tenant shall Surrender and deliver the Demised Premises at the
expiration of the term of this Lease, or upon the sooner

termination by Tenant of such term, in the condition Tenant is
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required to maintain the Same pursuant to the Provisions of
Section 18 [Tenant's Changes; Maintenance; Damage] hereof.

29. No LIENS; CERTAIN RIGHTS: QUIET ENJOYMENT.

are, except as set forth in Exhibit D [Conditions, Restrictions,

etc.], Presently free and clear of all mortgages, liens, claims,

Landlord's title to the Demised Premises is good and marketable.
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30. WEST VIRGINIA LAW TO_CONTROL.

This Lease shall be construed, interpreted and enforced
according to the laws of the State of West Virginia, without
regard to Principles of conflict of laws.

31. WAIVER OF SUBROGATION.

Such party may be responsible; provided, however, that this

similar Provisions, +the party whose insurance carrier has

demanded the pPremium (the "Notifying Party") shall give the other

party hereto notice thereof. 1In such event, if the other party
Tequests, the Notifying Party shall require the inclusion of such
Oor simjilar Provisions by its insurance carrier, and the
requesting other party shall reimburse the Notifying Party for
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Provision is no longer includeg in the policy and thereupon, as

32. INDEMNITY.

a. In addition to any specific indemnities contained
herein, Landlora shall indemnify ang hold Tenant and each
Leasehold Mortgagee ang the officers, directors, shareholders,
partners, employees andg agents of either Or any general or

limited partner of either (collectively, "Tenant's Indemnified

Parties") harmless against ali claims, losses and liabilitijes
(including reasonable attorney's fees incurred by any of Tenant's
Indemnified Parties in defending any action, suit or Proceeding)

to third parties arising out of, or in any way connected with,
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hereunder or 1 failure of Landlord to satisfy and discharge its

covenants and obligations hereunder.

herein, Tenant shalil indemnify and hold Landlord ang the
officers, directors, employees, shareholders and agents of

Landlord (collectively, "Landlord's Indemnified Parties")

harmless against all claims, 1losses and liabilities (including
reasonable attorney's fees incurred by any of Landlord's
Indemnified Parties in defending any action, suit or Proceeding)

to third parties arising out of, or in any way connected with,

a. If Landlorg shall be in default hereunder, after

default (or without notice if in Tenant's reasonable judgment an
emergency shall exist), Tenant shall have the right, but not the
obligation, to cure such default, and Landlord shall pay +to
Tenant upon demangd the reasonable Cost thereof ang Tenant may
deduct same from any payments for rent. Except when in Tenant'sg
reasonable judgment an emergency shall e€Xist, Tenant shall not
Commence to cure any default of such @ nature that could not

reasonably be cured within such aforesaig two (2) week Period
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b. If Tenant shall be in default hereunder, after two
(2) weeks' notice from Landlorg that Landlord intends to cure
such default (or without notice if in Landlord's reasonable
judgment an émergency shall exist), Landlord shall have the
right, but not the obligation, to cure such default, and any
reasonable sums expended therefor shall constitute additional
rent hereunder and shall be pPayable to Landlord upon demand.

Except when in Landlord's Teasonable judgment an émergency shall

default.
34. SPECIAL REMEDIES OF TENANT.

Landlord shall, pPromptly after notice from Tenant, at
Landlord's own cost and expense, bring and Prosecute to
completion an appropriate action Or proceeding in a court of
competent jurisdiction to restrain a violation by others (or to
enforce performénce by others) in réspect of the provisions of
this Lease or with réspect to rights of Landlord which are
included within the Demised Premises, Oobtaining, if possible, an

injunction pendente lite. In addition to any other remedies
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either Landlorad shall have refused, or after a reasonable perjiog
of time Landlord shall have failed to bring such action or

Proceeding. Within g reasonable time after demang therefor,

Proceeding.

35. WAIVER OF DISTRAINT.

Notwithstanding anything to the contrary herein
contained, Landlord hereby €Xpressly waivesg any and alil rights
granted by or under any Present or future laws to levy or
distrain for rent, in arrears, in advance or both, upon all
goods, merchandise, equipment, fixtures, furniture, Tenant
Property andg other personal bProperty of, or in the custody of,
Tenant or any subtenant or licensee of Tenant ip the Demiseg
Premises, delivered or to be delivered thereto.

36. BROKERS.
Oother that it has not dealt with any broker, agent, finder or
other person other than Byron Buck ("Broker") in the negotiation

for or the obtaining of this Lease and agrees tgq indemnify anqg
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hold the other harmiless from any ang all costs (including
reasonable attorney's fees) ang liability for commissions or
other compensation claimed by any such broker, agent, finder or

other person, employed by it Oor claiming to have been engaged by

WITH TENANT OR MON POWER.

a. No recourse for the bayment of any sums or the
performance of any obligaticns hereunder, or for any claim based
thereon or otherwise in respect thereof or relating thereto,
shall be hag against any employee, incorporator, shareholder,
partner, officer or director, as such, past, Present or future,
of Tenant or any general or limited bPartner of Tenant or of any

sSuccessor Partnership or corporation of any of them, or against

any such direct Or indirect parent Corporation or any
incorporator, shareholder, officer or director, as such, past,
Present or future, of any such parent Oor other subsidiary,
whether by virtue of any constitution, Statute or rule of law, or
by the enforcement of any assessment or pPenalty or Otherwise, jt
being understood that Tenant is a Special purpose limited

bpartnership formegd for the Purpose of developing and managing the
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Initial Cogeneration Plant on the express understanding

aforesaid; brovided, however, that nothing in thig Section 37

shall relieve any of the foregoing Persons from liability for
such person's willful misconduct. Nothing contained in this
Subsection 4. shall be construed to limit the exercise or
enforcement, in accordance with the terms of this Lease, of
rights ang remedies against Tenant Or the assets of Tenant,
including the Initjia] Cogeneration Plant.

b. In the event Mon Power or any of its subsidiarijes

or affiljiates ("Mon Power Group") become the Tenant under this

Lease, then No recourse for the payment ©of any sums or the

performance of any obligations hereunder, or for any claim based

any of the foregoing; Provided, however, that nothing in this

Subsection b. shalil relieve any of the foregoing bPersons fronm
liability for sSuch person's willful misconduct. Except gas
Provided Specifically to the contrary in the Preceding Sentence,
nothing containeg in this Subsection p. shall bpe Construed ¢to

limit the eéxercise or enforcement in accordance with the terms of
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this Lease, of rights ang Temedies against Tenant or the assets
of Tenant, including the Initia] Cogeneration Plant.

38. RELOCATION OF EASEMENTS.

Upon Tenant's Tequest, Landlord shall at Tenant's

39. CERTAIN REPRESENTATIONS AND AGREEMENTS OF NORTH MARION
AND HORIZON.

(a) North Marion andg Horizon jointly and Severally

represent and warrant to, andg agree with, Tenant, as follows:

(1) The Prior Lease, the Rent Assignment, Horizon
agreements, written or oral, between North Marion and Horizon

(ii) Each of North Marion ang Horizon is 4
Corporation duly incorporated, validly existing ang in good
standing under the laws of the State of West Virginia ang each
has full Power and authority to €Xecute, deliver and perform the
Prior Lease, thig Lease, the Rent Assignment, Horizon Deed, Bji1l1

of sale, Prior Lease Assignment ang all other agreements,
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constitutes the legal, valig and binding obligation of North
Marion ang Horizon, enforceable by Tenant ang its Successors ang
assigns (including, without limitation, any Leasehold Mortgagee)
against North Marion ang Horizon (ang their respective

shareholders) in accordance with its terms.

(iv) The €Xecution, delivery and performance of

(b). violate any applicable law Or regulation, (c) result in a

breach of Or constitute a default under, or result in the

or (e) require North Marion Or Horizon to obtain, make or take,
under existing laws or regulations, any consent or approval of,
any notice to, any registration with, any recording or filing of
any document with, or any other action in respect of, any
Federal, state or other governmental commission, authority or
agency which has not been obtained, made or taken, or may not bpe

obtained, made or taken in the normal course of business.
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(V) Horizon and North Marion wi1} deliver,
Concurrently with the execution of this Lease, good Standing
certificates and corporate tax clearance Certificates for North

Marion ang Horizon, an officer's certificate certifying and

(vi) Notwithstanding anything to the contrary

contained in the Prior Lease, ali bPayments of rent and other sums




éxecute, deliver and perform the Prior Lease, the Prior Lease
Assignment, this Lease and all other agreements, instruments or
documentsg €xecuted or to be executeg by Tenant in connection

therewith (collectively the "Tenant Documents") ,

(ii) The €Xecution, delivery ang Performance of

Documentsg Constitutes the legal, valid ang binding obligation of
Tenant, enforceable against Tenant (and itg bPartners) in

accordance with its terms.

Agreement of Tenant, (b) violate any applicable law or
regulation, (c) result in a breach of O constitute g default
under, or resul£ in the Creation of any lien upon any of its

right of a partner or creditor of Tenant or, (e) require Tenant
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to obtain, make or take, under existing laws or regulations, any
consent or approval of, any notice to, any registration with, any
Tecording or filing of any document with, or any other action in
Tespect of, any Federal, state Oor other governmental commission,
authority or agency which has not been obtained, made or taken,
Or may not be obtained, made or taken in the normal course of
business.

41. MISCELLANEOUS

a. The use of the singular herein sha1jl include the

all genders.

b. The captions and headings herein are for
convenience and reference only and shaljl not be used to construe

Or interpret this Lease. The underlinings under the defined

e. The invalidity or unenforceability of any
Provision of this Lease, or any application thereof, shall not

affect or impair any other Provisions or the validity or
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£. Nothing contained in this Lease shall be deemed or

g. As used in thig Lease: (i) the term "rent" or
"rental" shall mean and include any and all sums of money payable
by Tenant to Landlord unger the terms of this Lease, including,
but not limiteg to, rent ang additional rent and (ii) the term
"day" shall mean a calendar day, exXcept that if the end of any
grace period or other lapse of time permitted hereunder ends on g
day which is not a business day, such period shall pe eXtended to

the next business day.
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recorded, Ootherwise both the leasehold ang TeVersionary interests
shall continue, Separate ang distinct.

i, Landlorgq, North Marion, ang Tenant agres +4gp
€Xecute, acknowledge and deliver ip recordable forp to eacn Other
simultaneously with the €Xecution ang delivery of this lease, 5
memorandum of the Prior Lease, the Prior Lease Assignmens andg
this Lease for Tecording, and upon the reqguest of eithex'garty,

to €xecute, acknowledge and deliver to each other 4 memorzacitimm of

memorandum to contain the information Tequired by 1aw for
recording the Same (and such other information, Other tham the

tental terms, as either Party may require) as to give motiics of

be recorded.
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3. The versibn of a lease dated June 26, 1987 which
was executed by Tenant but not North Marion is hereby cdeclarag

null and void.

Exhibit a [Description and Survey of Grant Town Parcel], Exhibpi¢
A-1 [Description and Survey of Joanna Parcel], Exhibit a~->
[Description of Adjacent Property], Exhibit B~} [Rent
Assignment], Exhibit B-2 [Horizon Deed], Exhibit B-3 [Bill of
Sale], Exhibit B-4 [Prior Lease Assignment], Exhibit ¢ [List of
Landlord's Permits ang Licenses], Exhibit p [Conditions,
Restrictions, Agreements, Limitations, Encumbrances and

Easements], Exhibit E [Base Case Amortization Schedule], Exhibit

of Percentage Rent - Example].

m. Wherever the word "including™ éppears in thig
Lease without being followed by the words "without limitation,"
it shall be deemed to be followed by the words "without
limitation."

n. Notwithstanding anything to the contrary containegd
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this Lease create any rights in Tenant with respect to the

Adjacent Property.
IN WITNESS WHEREOF, the parties hereto have hereunto

set their hands and seals the day and vear first above written.

LANDLORD

HORIZON VENTURES OF WEST VIRGINIA, INC.

el W %ame. Andrew Nos%agjé Jr.
Title: President

[Corporate Seal]

Attest:

.

Name:
Title:

NORTH MARION

Attest: NORTH MARION DEVELOPMENT, INC.
/ngéé: Zzzéigé % By:

Name: Andrew N&skagya,Jr. Name: §

Title: Secretary Title: j

[Corporate Seall

TENANT

AMERICAN BITUMINOUS POWER PARTNERS, L.P.,
By its general partners:

AMERICAN HYDRO POWER COMPANY
By its general partners:

Attest:

MJ /.

/Rléharé’J Halloran
President
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el

A5

Loigfos X,
N ELAS

[Corporate Seal]

PLT

Ccre

.;%

and

Hydro Management Corp.

By:%%h/ﬂ

Peter a. McGrath
President

and

PLEASANT VALLEY ENERGY COMPANY

sy: L ers @
Name : Scott B. T. Sinclair
Title: Vice President and Treasurer
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COMMONWEALTH OF PENNSYLVANIA )

COUNTY oOF PHILADELPHIA )

On this S—‘“ day of S}EC’, + 1989, before
the undersigned, a Notary Public, Pérsonally appeared
RICHARD J. HALLORAN who, being duly sworn, acknowledged
himself to be the President of C&F Hydro Corp., a general
pPartner of american Hydro Power Company, and PETER A,
McGRATH who, being duly sworn, acknowledged himself to be
the President of Hydro Management Corp., the other

Amended ang Restated Lease for the Purpose therein
contained as the act and deed of American Hydro Power
Company, a general partner of American Bituminous Power
Partners, L.p. as the therein named Tenant.

WITNESS My hand andg Notarial Seazl.

L 0 7

Notayy 'Public

My Commission Expires:

NOTARIAL SEAL
DANIEL 4. YMeDEVITT, Notary Public
Philadciglia, PA, Fhiladelphia Ccunty
My Commission Expires Jan. 2, 1292




STATE OF WEST VIRGINIA

S~ gy

‘COUNTY OF COUNTY OF OHIO, TO-WIT:

Oon this _ 29th day of _ November , 1989, before
the undersigned, a Notary Public, personally appeared

Stanley M. Sea who, being duly sworn,
acknowledged hlmself to be the President of North Marion
Development, Inc., a West Virginia corporation and
acknowledged that he, on behalf of this corporation being
fully authorized to do so, executed the foregoing Amended
and Restated Lease for the purpose therein contained as
the act and deed of North Marion Develcpment, Inc.

WITNESS My hand and Notarial Seal.

N
W gﬂbﬂﬁ/%/OA%/Lm1A
édetary/PBbllc

2

My Commissi

{
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STATE OF CALIFORNIA})
x } ss.
COUNTY OF ORANGE }

on this 13th day of December , 1989, before
the undersigned, a Notary Public, personally appeared
Scott B. T. Sinclair who, being duly sworn, acknowledged
himself to be the _ _Vice President of Pleasant Valley
Energy Company, a general partner of American Bituminous
Power Partners, L.P., and acknowledged that he, being
fully authorized to do so, executed the foregoing Amended
and Restated Lease for the purpose therein contained as
the act and deed of Pleasant Valley Energy Company, a
general partner of American Bituminous Power Partners,
L.P. as the therein named Tenant.

WITNESS My hand and Notarial Seal.

Notary Public

My Commission Expires: _August 31, 1993




STATE OF WEST VIRGINIA

COUNTY OF OHIO, TO-WIT:

Cn this 29th day of November , 1989, before
the undersigned, a Notary Public, personally appeared
Andrew Noshagya, Jr. who, being duly sworn,
acknowledged himself to be the President of Horizon
Ventures of West Virginia, Inc., a West Virginia
corporation and acknowledged that he, on behalf of this
corporation being fully authorized to dc so, executed the
foregoing Amended and Restated Lease for the purpose
therein contained as the act and deed of Horizon Ventures
of West Virginia, Inc. as the therein named Landlord.

WITNESS My hand and Notarial Seal.

 Naepe j 7742/(/62‘(%/' e

/Notary Puplic
i,

My Commission Expires:

OFFICIAL SEAL
NOTARY PUSLIC
STATE OF WEST VIAG

RIA

Tt o v B o )
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- EXHIBIT a
s A

Description ang Survey of Grant Town Parce:

The Grant Town Parcel consists ©f all that Property
described in, and conveyed to Landlord by, Deea dated May
21, 1986 from Eastern Associated Coal Corp. to North Mariop
Development, Inc. recorded in the Recorder of Deeds 0ffice
in and for Marion County, West Virginia in Deed Book 86g
bPage 429 which Property is depicted Oon a Pla+ oFf Survey for
American Power Partners ("Grant Town Survey") dated October
1987 and Prepared by Stanley R. Harper, licenseg Surveyor
and which depicts =z parcel containing 370.645 + acres and

which is also described as follows:

Beginning at 2z point shown zas Corner No. 1 on said Planp being a corner of
lands now or late of Peabody Coal Co.; thence €xtending from said point of
beginning along the last mentioned lands north 5 degrees 34 minutes 5 seconds
at corner No. 2 on said plan; thence extending

orth 12 degrees 17 minutes 4 seconds €ast along lands now

Town being Corner No. 3 on said pPlan; thence extending along Corner yo. 3

South 72 degrees 58 minutes 30 seconds
No. 4 on said plan; thence extending north 6 degrees

west along lands now or late of Matt Ko

set being Corner No. 6 on said;
00 seconds east 173.58 feet to an iron pin set as corner No
formerly of Alpheus Fluharty; thence extending north 79 degrees 53 minutes
27 seconds east along the last mentioned lands 454,38 feet to a post being
Corner No. 8 on said plan; thence eéxtending still along the lase mentioned

lands south 40 degrees 12 minutes 42 seconds east 355.26 feet to a point

being Corner No. 9 on said Plan; thence extending north 74 degrees 35 minutes
49 seconds east still along the last men
Pin set being Corner No. 10 on said plan;
or late of Gary McHenry lands now or lat

2440.34 feet to a
18 inch diameter; Xtending
south O degrees 30 minuces 29 seconds east 660.00 feet to a Point Corper
No. 12 an iron Pin set; thence eXxtending st
South 78 degrees 30 minutes 5 seconds west 292.05 faer Lo an iron pinp set
at Corner No. 13 on saigd plan;
L still along the lasc mentioned lands 105.60 feet being Corner
S a black oak tree; thence eéXtending sri]] along the mentionegd
degrees 38 minutes 43 seconds east 1139.52 feet to 3 point
hence extending sourh 02 degrees 30 minuces




Corner No. 14 an iron pin set; thence extending south 88 degrees 53 minutes
21 seconds east stil}l along the 1lase mentioned lapds 23.21 feet to a point
Corner No. 17 an iron 2in-set; thence extending south § degrees 34 minutes
17 seconds west still along thé lase mentioned lands 290.14 feet to a point
Corner No. 18 being a Stone(found); thence extending 7 degrees 11 minutes
46 seconds
Corner No. 19 being an iron pinp set; thence e€xtending soutp 66 degrees 23
minutes 01 Sseconds west along lands now or late of San Koch 157.18 feet to

an iron pin being Corner No. 20 as shown on said Plan; thence eéxtending south
64 degrees 10 minutes 26 seconds west along the last mentioned lands 255.90
feet to an iron pin being Corner No. 21 on said plan; thence extending sti1]
e last mentioned lapds South 45 degrees 30 minutes 00 seconds west
239.86 feer €0 an iron pin Set being Corner No. 22 op said plan;

thence extending south 57 degrees 15 minutes 59 seconds west 701.42 feet
€0 a concrete monument( found) being Corner No. 23 on said plan; thence extending
‘est along the last mentioned lands
and along lands now or late of Haught 558.54 feet to an iron pin set being
Corner No. 24 on said plan being at or nezr the northeast side of Paw Paw
Creek; thence extending through the bed of and along the northeast side of
said Paw Paw Creek the following Courses and distances South 52 degrees 11
minutes 00 seconds west 23.55 feet to a Point an iron Pin being Corner No.

25 on said Plan; thence extending north 37 degrees 39 minutes 00 Sseconds

west 136.40 feet to a Point in the railroad right-of-way being Corner No.

26 on said plan; thence extending northwestwardly on the arc of 3 circle
curving to the left having a radjus of 719.70 feet and the arc distance of
470.00 feet along said railroad righc-of-way to a point being Corner No. 27
On said plan; thence eéxtending north 75 degrees 04 minutes Q0 Seconds west
along said railroad right-of-way 225.00 feet to a point being Corner No.

28 on said Plan; thence extending north 26 degrees 1§ minutes QQ Seconds

west 60.00 feet to a point in Paw Paw Creek; thence e€Xtending noreh 80 degrees

28 minutes 00 seconds west 40.40 feet to a point being Corner No. 29 & 30

on said Plan; thence extending north 48 degrees 42 minutes QQ Seconds west

the bed of said Paw Paw Creek 517.48 feet ¢to 4 point at the

t's Run being Corner No. 31 op said plan; chence_extending
lautes 00 seconds west 54.80 feet o a point being Corner
thence eéxtending north 53 degrees 03 minutes 37

h the bed of pay Psw Creek 1446.05 feetr to a point

33 on said Plan; thence extending north
seconds west through the begq of and €rossing the

No. 32 in pay Paw Creek;
Seconds west stil] throug

being Corner No. 34;
west 697.24 feet to an iron pin set being Corner No. 35 on said plan; thence

eéxtending north 4] degrees 39 minutes 00 seconds east along Grant Town Corporate
Corner No. 36 on said plan; thence

north 13 degrees 55 minutes east 13.18 feet to an iron pin sec

in concrete being Corner No. 1 on said plan being the firse mentioned point

and place of beginning.

The Grant Town Survey isg dttachneg hereto ang Made a part of this




2 EXHIBIT A (COntinued)

[Attach Grant Town Survey to this page.]




Description ang Survey of Joanna Parcel

The Joanna Parce: consists of al} that Property
depicted on a Plat of Survey for American Power Partners
("Joanna Survey") which is undated ang brepared by Stanley
R. Harper, Licensed Surveyor and which depicts the pProperty
in Lincoln District, Marion County shown containing 81.449

acres plus/minus and which is designated on the Plat orf
Survey as "Tax Map 06-21, Parcel No. 3" which Joanna Parcel
is part of the Prorerty conveyed to Landlord by Deed date

October 29, 1985 from Eastern Associated Coal Corp. to North

Marion Development, Inc. and recordad in the Office of the
Recorder of Deeds in zng for Marion County, West Virginia on
October 31, 1985 in Deed Book 862 bPage 1062 arg which is

also described as fellows:

Beginning at a point s hickory tree shown as Corner No. 1 on said plan 2also
¢ lands now or late of Donald gG. Dawson; thence extending

being 2z corner in line
nning south 1 degree 34 minutes 44 Seconds west 370.21

from szid point of beginn
feet to an iron Pin being Corner No. 2 on said Plan; thence extending south
11 degrees 45 minutes 56 seconds east along lands now or late of Tommie D.

Fluharzy 531.62 feet tc zn iron Pin being Corner No. 3 on said pPlan also
in line of lands now or late of Mildred Billingsley; thence extending along
last mentioned lands scuch 37 degrees 20 minutes 08 Seconds west 741.13 feet
to an iron pin being Corzer No. 4 on said Plan; thence éxtending along the
last mentioned lands soutry 12 degrees 20 minutes 08 seconds west 177.38 feer
to an iron pin being Cormer No. 5 on said plan; thence extending north 67 ,
g s st along lands now Oor late of Red Dog Coal
nds now or late of the Americzn Legion and Crossing
Merion County Highway No. 16 the distance of 1758.42
center line of szid road being Corner No. 6; thence

eéxtending along Marion County Highway No. 16 north 12 degrees 06 minuces

33 seconds east 927.09
Corner Yo. 7 on said plan; thence extending north 2 degrees 46 minutes 10

seconds east along the center line of said Marion County Highway No. 1¢ the
distance of 1138.38 feet to a point in the center line of said road being
Corner No. 8 on said plea; thence extending south 62 degrees 34 minuces 37
seconds east Crossing the essterly side of said road and along lands now

or lace of Jim Edgell 294.50 feet to 2z maple tree being Corner No. 9 on said
plan; thence extending souzh 58 degrees 57 minutes 56 seconds east aglong
lands now or late of Noreh Marion Develoomens and lands now or late of Donald
G. Dawson 1765.36 feer to & point being 2 hickory tree being Corner No. 1

2s shown on the said plzan zlso being rthe first mentioned point and place

of beginning.

Containing an area of 81.449 acres more or less.

The Scanna Survey is attached hereto and made @ part of this

Exhibit a-1.




- EXHIBIT a-1 (Continued)

[Attach Joanna Survey to this age] .
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=~ EXHIBIT a-2

Description of Adjacent Property

The Adjacent Property consists of a1} that Property
described as "Parcel No. " in, and conveyed to Landlord
by, Deed dated October 29, 1985 from Eastern Associated
Coal Corp. to North Marion Development, Inc. and recorded
in the Office of the Recorder of Deeds ip and for Marion
County, wWest Virginia on October 31, 1985 in peeg Book

862 page 1062.
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EXHIBIT B-]

Rent Assignment

The Rent Assignment follows this page.




// KNow Agp MEN By THESE PRESDMME:, TIan: (Tepp- ! gy, mmml'di-mrﬁlmm LT L

!or Ona (s1 .00) Na) Ing, caah iy, hangl g, e} Bl O ourg: RFITTE '-n,'ilm.-.nbEe

’!con:!dera tion and Covenanty ant AR g e oL tenp i OV ang, tlin: Fraeile L ¥4
:mll of which I heeoby :u:k:ru-w:n!mlh::n.:ri,. Wiy nmui'm:rxi?:mc:i.’” N, Moy
Development. Ingc.., a West Vit din TAEND T Ly dbeay haroyy, BemTy, uq'gu,nl.m_

Tell}, Asa{ipn, trnnsrur LL T ML gy, I"mﬂmnn \'-mr(.':n-,r.*a afr Wi sap U/L!n}:ggfi:nuq,

//Inc. » 8 Wegt Vlrzlnla cornormcttlcnn.. .-n_v?u.' DE Uy Aromwngy: v e [Z X Chet

= y
Certain Japqe Agrecemnne dnted wyy, 2 Ny aofl iy, .__,__"_“____‘., VG gy

tNterey into by andg botwean he emy M 'éh‘:ri'mn»_lkueelhulu.-ntg. Iere '.,m LLTY3
’ Vlreinln cnrpornunn. and AMC g, illil'.uln-lim.l.uw iMmwern- I:nwmnm. [DRL H m:u.-nmm
I unltod purtncr:h!p. The PUTINn: LS N T TP m.-wl.’mmmr:-ﬁ l:ig. rpe trnmen g n. mlE
!’ bcnerlt:. Proceeyy, lncona. Fewenminy,, L TTH Hnnun'm:m ({118 mvmmmnu»num aft rlrru Rlf>- g
i to be derlve‘_d from tye Safd! TR emamy YirBwe. g e ray Nan iy RO
Dcvelopmcnt. Inc., a Wese vy RTINS (':nn;pn‘ml;(’:’j'um,, AT Avintann. ll-l!tn.ﬂ:uuxm ;:’H‘:M'w

Purtngrs, L.P., a lJelnuurc u:-umw imz m-.x-uhhm. WU {li.; miig! Na.n‘!-v:m« '-m:i:nﬁr&s

20 %esy Vlrzln!n. Ine., o Wnst Wilmglinitg rrmmnmrumr._. fi

Tt Tre e o
-—r

Prnvlded, hatvever. the VT Loy rrt:ﬂmml;cu[s_e: the racs: ting titmermy Ul e

[

”ccrtaln ndnlnh:ruuva and lnn-urum:r.m T rmiliyrn Nrﬂmm.":‘nz,‘.. Hrvehs, r‘llmmm‘m., (1Y
1

i

ll hereby Agree that North Mariagy wh-.v.ni:u;;mnw_t., T, S Womy VP iyt c::m;pm:muhmv..

] v .
[ELE Fetayn ’--49&0«‘-47— oT =iy Feth Tesudy, B fitipey; Hestrong LT miy! ton i)

' .

; exp:n:as. Said fAmaynt a1y he hzt.'ramm BRI Hmrm,)mmv af q; an:t_imixqz’ cxY lL'l—.'!Tnuu-
/

; runoulnz Persona "

; 1. Stanley Scars, i

! 2, Andraw Noshnqu.. f

13 3. John Karyng . .';

| 4, mchnnj Shayw, i

—
.

Provide,, furthor, that yg th rpwng; au-jjl:!u:— mm-'l'u'-mUm-:; '.t;'.u'v-lv:!.nurr.‘ im .;lmdd
_f,- Contrace betwoen Narth Margay Dr.m:ﬂmmmc.‘,_ ne.,, ., oy g HE TTTITAS cfnn::m!mu;ﬂwu..
!i-'nnd Ancr!cnn ll.lumlnu:m Fownj. l’n.w*'.bn.-.v:,'a“ nt..i“..,,, n: rmri‘m-wrr.a; .].!L'-IALLI'!H‘; mmr‘.lmum«!hism.,
il Fegarding the payment of 315,000, 1, D Nop Mu-r'i.'m.l‘- Peveiiapmang, 11 A Wps

[‘ Vlrz.lhln Corporay fon fop rnclnnr.U,l!:nu O 0y gy !-,mw.l;c:nv!i.. T 1 MY e
Hi ;
,',' retnlned by North Hnrggn l)ovc;'lvx:mnm:r'r, ine, ., T Whway \u;rmih.m, u,m—.nuum!wmn.."ma
t) Piymene for Such 3Tvisng Fender g T Uy, Ity

]

I
Hi

Ny




———

nY:_
Nnmes o
Thtle: /rt's’/De/r/—/
STATE or @274 é —
COUNTY OP Iﬂ -WiT:
1.

do hercby cert{fy that }u/

whose namg is sipgned to !oregnlnﬁ writing ngs

County and State

North Harion DevPlnpmrnt

(:q Z day of

County,

Inc.. n Wnat Virgi

bofore ma, ncknnulcdged the sumn

corporation.

+ & Notary Public i und Tor snid

L D.e%.«su

ni. cnrporatfan

199

to hetha aee

C
< \
yéary ublic
b OfFiOAL sAL
* MOTARY PUBLIC
) VTATE OF wisT viROINIA
,

Wy

BETTY PRTERY wHITE
010 Vdgumam 8o
Chwrlonon, Wet Yigaw 314

M

AL T
: bcnr!ng

has rhys day ln

andg dced

\

feorp Ay 111 Yoln )

,_-__‘___ of
dnte :he
AY sagd
n} LERY]

.
!
i

J&&




EXHIBIT B-2°

Horizon Deed

The Horizon Deed follows this page.




EXHIBIT B-3

Bill of Sale

The Bill of sale follows thisg page.




z BILL OF SALE

KNOW ALIL MEN BY THESE PRESENTS, that NORTH MARION
DEVELOPMENT, INC. (the “Seller"), a West Virginia corporation,
for and in consideration of the sum of
Dollars (s ) lawful money of the United States of America,
and other good and valuable consideration receipt of which jis
hereby acknowledged, has sold, assigned, conveyed, transferred
and set over and by these Presents does hereby sel1, assign,
transfer and set over unto HORIZON VENTURES OF WEST

VIRGINIA, INC. (the "Purchaser"), a West Vircinia Ccrporaticn,

and its successors and assigns all right, title and interest of

the Seller in ang to any and ali Property, whether tangible,
intangible, real, personal cor mixed, which comprises the "Demicsed

Premises" as defined and described in that certain Lease dated

June 30, 1987 between Seller as Landlord ang American Bituminous

Power Partners, L.P. as Tenant, including but not limited to all

waste coal material which constitutes part of the Demiseg

Premises.

TO HAVE AND TO HOLD the same unto the Purchaser, its

Successors and assigns fcrever.

The Seller does hereby further covenant and égree to execute

and deliver to the Purchaser such further bills of sale and o+he




instruments of

transfer as may be nNecessary to confirm +he

Purchaser's title to any of said Property.

IN WITNESS WHEREOF, the Seller has hereunto set its hang and

seal as of the 12th day of November, 1989,

Attest:

NORTH MARION DEVELOPMENT, INC.

By ,ﬂ,@/b@&—/‘% /,/Mfo

» Presicent




EXHIBIT B-4

Prior Lease Assignment

The Prior Lease Assignment follows this page.




ASSIGNIHENT OF LEASE

ASSIGNMENT OF LEASE czted as of November 12, 1989 betwesan

e

NORTH MARION DEVELOPMENT, INC., & West Virginia corporation

its principal business &déress at 1729 Fairmont Avenue, Fai roent,

West Virginia 26554, Rtin: stanleyv Sears:, president ("Assignez"),
HORIZON VENTURES OF WEST VIRGINIA, INC., a West Virginiz

corporation with its principsa 21 business address c/o Karras

T aedm

painting, 2408 Eoff Street, Wheeling, West Virginia 26003, A%<
John Karras ("Assignee") andé American Bituminous Power Partnazs
1..P., a Delaware Limited Partnership transacting business in Wes
virginia as American Bituminous Power Partners, 1,.p., a Limizec
partnership with 1its principal business address at 33 Rock Hili,
Road, Bala Cyn wvd, Pennsylvania 19004-2010, Attn: Peter McGrzihn

("Lessee“).

WHEREAS, by lease (the "Lease") dated June 30, 1987 betwesn

Assignor as lessor and Lessee as lessee, Assignor leased %O

Tessee certain ~eal and personal property (the "Demised Premises
as defined and described in the Lease); and

WHERZAS, by assignment (the "Rent Assignment") dated July 1,
1987 Assignor assigned to Assignee all of the benefits, procescs
and revenues to be derived from the Lease.

WEEREAS, by deed Gateé November 12, 1989 and recordeé o
November 16, 1989, together with a bill of sale dated NovemZar

12, 1989, Assignor cold, transferred and conveyed to Assignes all

of Assignor's right, title and interest in ané to the Demiszd

Premises.




WHEREAS, Assignor desires to assign the Tease to Assicnes,
and Assignee desires to accept the assignment thereof anc hzas

agreed to assume the liabilities thereunder.
NOW THEREFORE, in consideration of the mutual promisss

herein contaired, and of other good and valuable considerzticn,

- e

the receipt of which 1is hereby acknowledged the parties herst

intending to be legally bound agree:
1. The parties acknowledge that attached hereto eas
Exhibit -"A" is a true and correct copy of the Lease for the

Demised Premises, including true-and correct copies of all cI the

Exhibits thereto; that the Lease is in full force and effect as

of the date hereof; that except as set forth herein, no

amendments thereto are pending; and that except as otherwiss

provided herein, +the Lease shall continue in full force a=xdé

effect.

2. Assignor assigns and transfers +to Assignee, 1its

successors and assigns, as of the date first above written ('"Date

of Assignment”) all of Assignor's right, title and interest in
and to the Lease. Assignor represents and covenants to Assicnee-

and Lessee that: (a) it is not in default under the Lease ang o

condition exists nor has any event occurred which, with notices or

the passage of time or beth, would cause Assignor to be in
default of the Lease and, (b) the Lease is not encumbered by zany

prior transfer, assignment, mortgage or any other agreement c¢I

encumbrance to which Assigner is a party or which resulted Ircm




any action on the part of Assignor and to the knowledge cI

.

assignment, mortgage Or &any other agreement or encumbrance.

Assignor shall indemnify and hold Assignee harmless and cdeiand
Assignee from and against any and all claims, losses, costs,

damages, expenses OT liabkilities, .including attorneys' <feszs,

arising out of or resulting from the performance or

non-performance of all the covenants ané conditions containe

the Lease to be performed by Assignor which accrued before the

Date of Assicnment.

3. Assignee assumes the Lease as of the Date oZ

Assignment, and shall perform all of the covenants and conditicns

accTree

therein contained to be performed by Assignor, which shall acczue

from and after the Date of Assignment. Assignee shall indemniiy

: N
a2inst:

and hold Assicnor harmless and defend Assignor from and agains
any and all clzims, losses, costs, damages; expenses oOr
liabilities, including attorneys' fees, arising out of or
resulting from the performance'cr non-performance of all %h

coverants and conditions contained in the Lease to be perfcrmec

by Assignor, which accrue from and after the Date of Assignme=nt.

4. Assignor and Assignee acknowledge that they are rnot
aware of any defaults on the part of Lessee under the Lease &z c¢i
the Date of Assicgnment.

5. Assignor and Assignee acknowledge and agree that all

rent due and pavable under the Lease to and including the Dats of

Assignment has been paid in full by Lessee.

-3-




6. Assignor and Assignee represent and- warrant to ezach

other and to Lessee that they are not in default under the Ran:
Assignment.
7. Until further notice as provided in the TLease, t:2

address for giving of notice to Assignee under Section 26 oI <

Lease shall be the address stated after Assignee's name in the

first paragraph of this Assignment of Lease.

8. Assignor has not heretofore given, and Lessee has =nct

received, notice of termination pursuant to Section 14, [DeZzault

by Tenant and Landlord's Remedies] of the Lease.

9. If requested by any party hereto, all parties heretc
shall  execute, have ackncwledged, and cause to be recordecg,

romptly after such reguest a memorandum of this Assignment cI
gnment oI

Lease in form and substance satisfactory to Assignee's zand

Lessee's legal counsel.
10. This Assignment of Lease may not be modified,

e =

discharged or terminated orally or in any manner other than by an

agreement in writing signed by the parties hereto or their

respective heirs, executors, administrators, successors o<

assigns. This Assignment cf Lease shall be binding upon, a=nd

inure to the benefit of, the parties hereto, their heirs,

executors, administrators, successors and assigns. The parties

hereto further acknowledge that Lessee shall be deemed a third




party beneficiary of any and all representations, covenants, cr

agreements contained herein, whether made by Assignor or

Assignee.
IN WITNESS WHEREOF, the parties have executed this

Assignment of Lease as of the day and year first above written.

Attest: NORTH MARION DEVELOPMENT, INC.

Name:

Title: au¢«uz~¢,¢&u422?1 Tltle.

[Corporate Seal]

-

and
Attest: HORIZON VENTURES OF WEST VIRGINIA, INC.
Byyéi::h%l/ /;Z;y/ 422
fiame ' Vemet 5 -
: /u,z/aééﬁt

Title: 404«9ﬂ4¢'4bz%222?7 Title

[Corporate Seall

Acknowledged:
AMERICAN BITUMINOUS POWER PARTNERS, L.?.,
By its general partners:
AMERICAN HYDRC POWER COMPANY
By its general partners:
Attest: C & F Hygd Corp.
VCHQ4?ZQQ9&/)/¢ﬂd%/vQ By: s/ éé%d( ’
Richard-J. Halloran
tle President

[Corporate Seal]




Attest:

/

Name: Susan /€5
Title: i -

[Corporate Seal]

Attest:

-

Name {| Dovqles A t o
Title: 4};[‘}ft)4f pcv"e%

[{Corporate Sezl]

and

Eydro Management Corp.

By: % 4%!/4/4%

Peter A. McGrath
President

and

PLEASANT VALLEY ENERGY COMPANY

By: M/&r’/ﬁ/@\_

Néme : Scott B. T. Sinclair
Title: Vice President and Treasurer




STATE OF CALIFORNIA )

)
COUNTY OF ORANGE )

L

On this 29th day of December, 1989, before me, the undersigned
notary public, personally appeared Scott B. T. Sinclair, personally
known to me to be the person who executed the within Assignment of
Lease and who acknowledged that he is Vice President of Pleasant
Valley Energy Company, a general partner of American Bituminous
Power Partners, L.P., the limited partnership that executed the
within Assignment of Lease and is duly authorized to execute
documents on behalf of American Bituminous Power Partners, L.P.,
and that he executed the within Assignment of Lease for the
purposes therein contained on behalf of American Bituminous Power
Partners, L.P.

WITNESS my hand and official seal.

\“%Lhﬁd- . Ahumb;wuf

Notary Public




STATE OF {LX)

A DI

COUNTY OF 5LL;LU i

/ \
Cn this &5{ day of @@(—/ , 1989, before
the undersigned, a Notary Public, personally appeared
Ay D & e AN e who, being duly sworn,

acknowledged Hhimself) #o be the President of Horizon
Ventures of West Virginia, Inc., a West Virginia
corporation and acknowledged that he, on behalf of this
corporation being fully authorized to do so, executed the
foregoing Assignment of Lease for the purpose therein
contained as the act and deed of Horizon Ventures of West
Virginia, Inc. as the therein named Assignee.

WITNESS My hand and Notarial Seal.

N Moo L

Na%aiy Publ’

My Comm1551on Expires:

o, 1 o i Ty PR RPAIRIARAY
e
Lk
§
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COMMONWEALTH OF PENNSYLVANIA )

county ofF Ph. /4 a/el'_ph.‘o_ )

78

On this 250 day of ilxembgr , 1989, before

the undersigned, a Notary Public, personally appeared
RICHARD J. HALLORAN who, being duly sworn, acknowledged
himself to be the President of C&F Hydro Corp., a general
partner of American Hydro Power Company, and PETER A.
McGRATH who, being duly sworn, acknowledged himself to be
the President of Hydro Management Corp., the other
general partner of American Hydro Power Company, and
acknowledged that on behalf of those corporations as
general partners of American Hydro Power Company, they,
being fully authorized to do so, executed the foregoing
Assignment of Lease for the purpose therein contained as
the act and deed of American Hydro Power Company, a
general partner of American Bituminous Power Partners,

L.P.
WITNESS My hand ajg;Iotijial Seal.

Notary/ Public

My Commission Expires:

DANIEL . MoDEVITT, Natary Public
Philade!ziia. PA. Philadelphia County
My Commission Expires Jan. 2, 1992




STATE OF {}AL/

COUNTY OF Ny

\
On this 3 2 day of XL&L, r 1989, before

the) undersigned,- a Notary Public, personally appeared

j%bi,pg1 N4 X g gia who, being duly sworn,
dcknowledged himself to be the President of North Marion
Development, Inc., a West Virginia corporation and
acknowledged that he, on behalf of this corporation being
fully authorized to do so, executed the foregoing
Assignment of Lease for the purpose therein contained as
the act and deed of North Marion Development, Inc. as the
therein named Assignor.

WITNESS My hand and Notarial Seal.

) )
(\N\)M,M; Egu’«/\-{\ / R
4 P S
7?3;& u ﬁb

My coémmission Expires:

OFFiria; SEAL
Y PUBL e
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EXHIBIT A TO ASSIGNMENT OF LEASE
IS ATTACHED HERETO
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. AMHP9

!'Lease
" 6/30/87
LEASE
THIS LEASE, macde this ‘ZéfL day of VAM<, , 1887,

by and between NORTH MARION DEVELOPMENT, INC., a West Virginis

corporation ("Landlord") and AMERICAN BITUMINOUS POWER PARTNERS,

L.P., a Delaware limited partnership ("Tenant").
WHEREAS, Tenant has been organized for the purposes of, and

intends to engage in, among other potential businesses, the

business of developing, operating, leasing, selling and otherwise

for itself and/or on behalf of others, coal-fired,

dealing in,
fluidized bedé steam-powered electrical generating plants, the
first.of which Tenant anticipates, subject, inter alia, to
on-site fuel availability, applicablé laws and regulations and
financing arrangements, will have a maximum generating capacity
)

of approximately 80 megawatts.

WHEREAS, Landlord is the owner of two parcels of land (one

s

containing approximately 350 acres ("Grant Town Parcel”) and the

other containing approximately 80 acres ("Joanna Parcel”)) in

Marion County, West Virginia which Tenant has identified as
potentially appropriate and suitable for the development,
construction and operation of one or more such plants. The Grant
Town Parcel is more particularly described in Exhibit A. The
Joanna Parcel is part of a large tract of land containing
approximately 151.78 acres ("Joanna Tract"). The Joanna Tract is

more particularly described in Exhibit A-1 and is bisected by a

AN




paved public highway known as Mods Run Highway a/k/a Marion
County Highway No.: 16 ("Highway"). The entire Joanna Parcel is
situated on the South side of the Highway and the entire
remainder of the Joanna Tract ("Excepted Parcel") is situated on
the North side of the Highway. Landlord also owns another parcel
of ground all of which is situated on the South side of the
Highway ("Adjacent Property"). The Adjacent Property is more
particularly described in Exhibit A~-2. The Grant Town Parcel and
the Joanna Parcel together with other rights as hereinafter
described are herein referred to collectively as the "Demised
Premises."

WHEREAS, the bemised Premises contain solid bituminous coal
waste materials located in piles on the surface of the land
("gob") and particulate bituminous coal waste materials suspended
in water ("fines").

WHEREAS, Landlord is willing to lease the Demised Premises
to Tenant, and Tenant is willing to lease the same from Landlord,
_ for the rent, for the term and under the covenants, terms and
conditions herein set forth.

NOW, THEREFORE, in consideration of the premises and the
mutual covenants herein contained, Landlord and Tenant hereby

covenant and agree as follows:

1. DEMISED PREMISES; RESERVED USE.

Landlord hereby leases, conveys and assigns the Demised

Premises to Tenant for the term and on and subject to the




covenants, terms and conditions herein stated. 1Included as a

part of the Demised Premises shall be: 1

a. all rights of Landlord appurtenant to or relatigg
to the Grant Town Parcel and the Joanna Parcel;

b. all licenses and permits of Landlord, including
all applications and supporting documents thereto and therefor,
to the extent now or hereafter issued to, held by, or possessed
by Landlord, pertaining tec the Demised Premises, including but
not limited to, those relating to (i) the ownership, maintenance,
removal, sale and use of the piles and stock of gob and fines
located on the Demised Premises and (ii) reclamation of the
Demised Premises and the treatment and discharge of runoff from
the gob piles and slurry ponds ("Licenses and Permits"). Aall
presently existing Licenses and Permits are described on Exhibit
B to this Lease;

c. all water rights of Landlord, whether appurtenant
to the Demised Premises, the Adjacent Property or otherwise,
insofar as the same are, in the sole discretion of Tenant,
necessary or desirable for the maximum development and operation
of the Plants or for the conduct of any other business or
activity on the Demised Premises, including rights to withdraw,
consume and/or discharge water all in such quantities as Tenant
may deem appropriate from and into any streams, ponds, wells or
mines existing on the Demised Premises, to Create new streams or
ponds and to sink new wells on the Demised Premises, including
off set wells thereon but under the Adjacent Property:; and,

-3-




d. all rights, easements, licenses and rights of way
which Lan@lord may now or hereafter have on, over, under, or
pertaining to the properties of others, or the Adjacent Property
(excluding, however, any rights to mine or remove coal, oil, gas
or other minerals) to the extent the same are necessary or
desirable in Tenant's sole discretion, (i) for vehicular and
pedestrian ingress and egress to and from the Demised Premises,
(ii) for the installation, operation and maintenance of utility
lines, conduits and systems serving the Demised Premises, (iii)
for the erection, operation and maintenance of electrical
transmission lines and systems and related apparatus between the
Demised Premises and those of the utility company or companies
which may from time to time purchase electricity generated by the
Plants and/or supply electricity or other utility products or
services to the Plants, and (iv) as may be reasonably necessary
for and related to any use made by Tenant of the Demised Premises
or the proper and efficient operation of the Plants or the
conduct of any other business by Tenant.

SUBJECT, HOWEVER, to the applicable provisions of this
Lease, and the conditions, restrictions, agreements, limitations,
encumbrances and easements, if any, shown on Exhibit C attached
hereto.

Landlord shall have the right to use or dispose of any
property owned by Landlord and not included within the Demised

Premises, in such manner and for such purposes as it shall see




fit; provided, however, that the same shall be made under and

subject to Tenant's rights under this Lease and Landlord shall

not utilize or dispose of the same in any manner which woulé

jnterfere with Tenant's rights hereunder, increase Tenant's

obligations, or cause Tenant to incur any additional expense.
Landlord hereby represents and warrants that:

(i) the only land which it owns which adjoins, or
is contiguous to, a;l or any part of the Grant Town Parcel or
Joanna Parcel are the Adjacent Property and the Excepted Parcel,
both of which are as described in the premises;

(ii) no gob is located on either the Adjacent
Property or the Excepted Parcel;

(iii) the Joanna Parcel contains all of the land
covered by, or referenced in, Permit No. 0-21-83, as issued by
the Department of Energy of the State of West Virginia;

(iv) no rights, easements, licenses or
rights-of-way on, over, under or pertaining to the Excepted
Parcel are necessary in order for Tenant to efficiently and
economically conduct the "Joanna Permitted Uses" (as defined and
described in Subsection b. of Section 3 [Use; Plant Development]
hereto) or to efficiently and economically perform any present or
future reclamation obligations of Tenant with respect to the
Joanna Parcel;

(v) Landlord has no knowledge concerning any

contemplated or proposed use, taking, or purchase by, or under




the threat of, condemnation, or any exercise of the power of
eminent domain, of any part or all of the Demised Premises; and

“ (vi) Exhibit B hereto contains a correct and
complete description of all Licenses and Permits issued to or
held or possessed by Landlord and pertaining to the Demised
Premises.

(vii) The descriptions of the Grant Town Parcel,
the Joanna Tract and the Adjacent Property contained in Exhibits
A, A-1, and A-2, respectively, are accurate and are consistent
with Landlord's other representations and warranties herein
contained, the descriptions in the premises hereof, and the other
provisions of this Lease.

2. ACCEPTANCE OF DEMISE.

Tenant hereby rents, leases and hires the Demised
Premises from Landlord, for the term and on and subject to the
covenants, terms and conditions herein stated.

3. USE; PLANT DEVELOPMENT.

a. Grant Town Parcel. Subject to the provisions of

ﬁhis Section, during the term of this Lease, Tenant shall have
the right, at any time or times, to use the Demised Premises
(excluding therefrom the Joanna Parcel) for any and all lawful
purposes ("Grant Town Permitted Uses") includiﬁg, but not limited
to:

(i) evaluating, designing, securing all required

approvals, licenses and permits for, financing, developing,




building, operating, maintaining, enhancing, upgrading, expand-
ing, rebuilding, modernizing, and replacing - (
A. one or more coal-fired or waste céal
products-fired, fluidized bed, steam-powered
electrical generating plants, or other steam
or electrical generating plant systems as may
be substituted therefor, developed therefrom,
or built in conjunction therewith (any and
all such plants actually constructed from
time to time are herein called individually
and collectively, the "Plants"); and
B. one or more industrial, commercial, whole- .

sale, retail, residential, public use,
convention or recreational facilities,
including, but not limited to, industrial
parks, distribution centers, storage facili-
ties, manufacturing or processing facilities,
shopping centers, hotels, motels,
restaurants, office facilities, medical,
dental and health care facilities, nursing
and retirement homes, apartments, condomin-
iums, single~family and other residential
uses, public buildings and facilities;

(ii) consuming, using in any manner, relocating,

storing, treating, handling, processing, permanently placing,




removing, grading and reclaiming any gob or fines now or
hereafter located on the Grant Town Parcel;

(iii) consuming, using in any manner, relocating,
storing, treating, handling, dealing in, selling, processing,
permanently placing, removing, grading and reclaiming ash and
other waste or by-products generated by the Plants or
resulting from any other use of the Demised Premises and using
the same in a manufacturing, fabricating or chemical process;
and

(iv) evaluating, designing, securing all required

approvals, licenses and permits for, financing, developing,

building, enhancing, upgrading, expanding, rebuilding,
modernizing, replacing and operéting on and under the Grant Town
Parcel all roads, bridges, fences, utility lines, buildings and
other improvements of any kind which Tenant may desire.

The sole restriction or limitation upon Tenant's right
to use the Grant Town Parcel for any and all lawful purposes
shall be that Tenant shall not mine or remove from the Grant Town
Parcel, by strip mining, deep mining or other process, coal

(excluding gob, fines or any other coal waste material), oil,

gas, or other minerals.

b. Joanna Parcel. During the term of this Lease,

Tenant shall have the right, at any time or times, to consume,
use in any manner, relocate (thereon or to the Grant Town

Parcel), store, treat, handle, process, permanently place,




remove, grade and reclaim any gob (but not fines) presently
located on the Joanna Parcel ang to use the Joanna Parcel for the
purposes described in Subsection a(iv) of this Section to the
extent the same are necessary or desirable to accomplish the
foregoing or as required to discharge or effect any reclamation
obligations of Tenant ("Joanna Permitted Uses").

c. The Grant Town Permitted Uses and the Joanna
Permitted Uses are referred to collectively herein as "Permitted
Uses."

d. Notwithstanding the provisions of Subsection a and
b of this Section, until generation by a Plant of electricity for
sale, Tenant shall not have the right to use the Demised Premises
for any purpose other than a Primary Business (as defined in
Subsection b of Section 6 [Rentl]).

e. Tenant shall have the right to apply for, and
maintain, in the name of Landlord or Tenant, the Licenses and
Permits and all permits, approvals and other authorizations which
Tenant, in its sole discretipn, deems necessary or desirable in

order to conduct any Permitted Use of the Demised Premises.

4. TERM; RENEWAL OPTION.

a. The term of this Lease shall be for a period
commencing as of the date specified in Subsection b. of this
Section and ending at 12:01 A.M. on the day which is fifty (50)
years after the Commencement Date. Provided that Tenant has paid

all rent due and payable on the date of exercise in accordance




with Section 6 [Rent] of this Lease, Tenant shall have the option
(to .be exercised by Tenant's giving written notice of such
exercise to Landlord before the expiration of the initial term)
to renew this Lease for a single additional term of fifty (50)
years. The renewal shall be upon all of the terms and conditions
of this Lease applicable during the initial term, except that the
rent payable during the renewal term shall be as specified in
Section 6 [Rent] hereof.

b. Unless Tenant sooner notifies Landlord that it
intends to terminate this Lease (as provided below in Subsection
c. of this Section), this Lease shall commence ("Commencement
Date") upon the earlier of (l) December 1, 1987 or (2) upon
satisfaction of all of the following conditions (or waiver
thereof by Tenant):

(i) Landlord, at Tenant's cost, shall have
provided, or Tenant, at its cost, shall have obtained a physical
survey of the Demised Premises by a registered civil engineer
surveyor selected by Tenant together with a plat of survey duly
certified by such engineer or surveyor ("Survey"). The Survey
shall show the outlines of the Demised Premises, the area of the
property in square feet, locations of any buildings, set back
requirements, encroachments, rights of way, easements and other
matters of interest with courses and distances so as to permit a
description by metes and bounds of the boundaries of the Demised

Premises and of any other items noted on the Survey. There shall

-10-




be no encroachments, rights of way and other conditions affecting
the Demised Premises which are not specifically permitted by the
provisions (if any) of other Sections of this Lease. The Survey
shall be in compliance with the Minimum Standard Detail
Requirements for Land Title Surveys as adopted by the American
Title Association and the American Congressman Surveying &
Mapping, 1962, as revised and in effect as of the date hereof,
with a certificate of the surveyor and the legal description, and
shall be certified in favor of Tenant and any other parties
designated by Tenant.

(ii) Landlord, at Tenant's cost, shall have
provided, or Tenant, at 1its cost, shall have obtained the
commitments ("Title Commitments") of a title inéurance company of
good standing selected by the Tenant ("Title Company") to issue
policies ("Title Policies") for leasehold owner's title insurance
and leasehold mortgage title insurance on, respectively, a
standard American Land Title Association Leasehold Owner's Policy
and a standard American Land Title Association Leasehold Loan
Policy (both on the form then in effect) with endorsements as are
reasonably requested by Tenant covering Tenant's leasehold estate
(and any leasehold mortgagee's lien on Tenant's leasehold
estate), including all related water rights, easements, rights of
access and other rights deemed necessary to insure Tenant's
ability to operate the Demised Premises for any of the Permitted

Uses independent of the rights of adjoining property cwners.

-11-




Each of the Title Commitments is to be for a Title Policy of such
amount as is reasonably selecté@ by Tenant and the Title
Commitments and Title Policies shall be subject only to: those
matters shown in Exhibit C attached; such exceptions as are
standard under extended coverage ALTA leasehold owners ané loan
policies (but such policies shall not be subject to a surveyor
and mechanics 1lien exception); and, such other exXceptions as
shall be satisfactory to Tenant.

(1ii) Landlord shall have executed and delivered to
Tenant any agreements or documents which Landlord is required to
execute and deliver pursuant to the provisions of Subsection £.
of Section 22 [Tenant F;nancing; Leasehold Mortgages] and Section
24 [Further Assurances];

(iv) The representations and warranties made by
Landlord herein shall be true and correct, and Landlord shall
otherwise be in full compliance with the terms of this Lease, as
of the Commencement Date;

(v) Tenant shall have executed an agreement with
Peabody Coal Co. concerning the removal and consumption of water
from, and the discharge of water into, Peabody's Federal No. 1
Mine, all on terms and conditions satisfactory to Tenant; and

(vi) Tenant shall have been given the opportunity
to examine the Demised Premises and the Licenses and Permits and
Tenant shall have determined that the extent and projected cost
of any "Reclamation Obligations” (as defined in Section 9 -
Compliance with Laws) imposed on Tenant are acceptable to Tenant.

~-12~




(c) In addition to all other remedies available to
Terant under this Lease or at law or in equity, Tenant shall have
the right without cause or reason at any time whatsoever to
terminate this Lease prior to the Commencement Date upon giving
Landlord not less than 48 hours advance written notice.

(d) Notwithstanding subsection b. of this Section, and
subject to the limitations contained herein, Tenant shall
reimburse Landlord for the reasonable, documented, out-of-pocket
expenses incurred by Landlord during the period from the date of
execution of this Lease until the earlier of the date of
termination of this Lease, if applicable, or the Commencement
Date, in performing such reclamation of the Demised Premises and
such treatment of surface water runoff on or from the Demised
Premises as 1s required to be performed under applicable laws,
orders and regulations of federal, state and municipal courts and
authorities. Tenant's obligation to reimburse Landlord hereunder
shall not exceed a total of $15,000 for the period from the date
of execution of this Lease until the earlier of the date of
termination of this Lease, if applicable, or the Commencement
Date. Tenant shall pay Landlord for the foregoing expenses
within 15 days of receiving documentation satisfactory to Tenant.

Although Tenant shall not have the right of possession
of the Demised Premises prior to the Commencement Date, Tenant
and its representatives shall have the right to enter the Demised

Premises in order to survey the Demised Premises, to take soil
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and other tests, including core borings, on the Demised Premises,
and to remove reasonable quantitites of gob, fines, soil or other
materials from the Demised Premises for testing purposes.

5. TENANT'S RIGHT TO TERMINATE.

In addition to all other remedies available to Tenant
under this Lease or at law or in equity, Tenant shall have the
right at any time whatsoever to terminate this Lease prior to the
expiration of the initial or renewal term of this Lease if:

(i) any representation or warranty made by Landlord
herein is false or incomplete when made; or

(ii) Landlord shall default in the performance of any
material term, covenant or condition of this Lease and such
default remains uncured for a period of ninety (90) days after
receipt by Landlord of notice of such default or, if such default
cannot be cured within ninety (90) days, and such cure is not
initiated within said ninety (90) days and pursued diligently
thereafter until cured; or

(iii) Tenant determines in its sole and absolute
discretion that the development, construction or continued
operation of the Plants or any other business is not feasible or
economical or is or may become no longer feasible or economical,
as the case may be.

Tenant shall give Landlord at least fifteen (15) days' prior
written notice of any such termination, which notice, to be

effective, must include the consent of any Leasehold Mortgacee
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(as defined in Section 22 [Tenant Financing; Leasehold Mortgages]
hereof) to such termination. No such termination shall relieve
Tenant from the obligations arising under this Lease prior to the
date of such termination. In the event of such termination,
Tenant shall comply with the provisions of Section 20 [Transfer
on Termination].

6. RENT.

a. Subject to then applicable rules and regulations
of the Federal Energy Regulatory Commission ("FERC") and of any
other federal, state or 1local governmental body having
jurisdiction thereover, Tenant shall have the right, but not the
obligation, to generate electricity and steam at the Plants, to
sell and market such electricity and steam to such customers, for
such prices, in such quantities and under such terms and condi-
tions as Tenant in its sole discretion may determine from time to
time, and to discontinue, suspend and resume the generation of
electricity and steam at the Plants at any time or times. Tenant
may use gob, fines or other energy sources from locations other

than the Demised Premises ("Foreign Fuel") in order to generate

electricity and steam at the Plants, along with, or in partial or
total substitution for, gob or fines presently located on the

Demised Premises ("Local Fuel"). As used herein, the term

"Operating Reason” means that Tenant, in its sole judgment, has
determined that a percentage (partial or total) of Foreign Fuel

is required to (a) achieve and maintain the manufacturer's rated
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output of the Plant, (b) operate the Plant in a safe manner or
(c) operéte the Plant in compliance with applicable laws or
regulations. As used herein, the term "Non-Operating Reason”
means that Tenant has determined, in its sole judgment, to
partially or exclusively use Foreign Fuel to the extent there is
no Operating Reason to do so.

b. Beginning on the earlier of (i) "Commencement of
Construction" or (ii) January 1, 1988, and ending on the day on
which "Startup" occurs, Tenant shall.pay to Landlord, in the
manner provided in Section 7 [Rent Payment], the amount of $4,000
per month ("Pre-Startup Minimum Rent"), prorated for any portion

of a month. As used herein (i) "Commencement of Construction"

shall mean the day on which Tenant first begins pouring concrete.
or placing similar materials for the footings or foundation
structures of the buildings which will house the electrical
generators for the Plants and (ii) "Startup" shall mean the day
on which Tenant first commercially sells electricity generated by
the Plants.

c. During the initial fifty (50) year term of this
Lease, Tenant shall pay to Landlord as and when provided in
Section 7 [Rent Payment], percentage rent ("Percentage Rent") for
the Demised Premises, in an amount equal to the aggregate of all

of the following:

(i) Three percent (3%) of all gross revenues

actually received by Tenant from the sale, during the initial
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term, of electricity and steam generated at the Plants through
the use of Local Fuel or through the use for Non-Operating
Reasons of Foreign Fuel. No Percentage Rent shall be payable
with respect to electricity and steam generated at the Plants
through use of Foreign Fuel for Operating Reasons; provided,
however, that if Tenant uses Foreign Fuel for Operating Reasons
during any month, then Landlord shall receive the greater of the
amount determined pursuant to the first sentence of- this
subsection c. (i) or one percent (1%) of all gross revenues
actually received by Tenant from the sale, during such month, of
electricity and steam generated at the Plants through the use of
all Local Fuel and Foreign Fuel. All allocations with regard to
electricity and steam generated by Local Fuel and Foreign Fuel |
shall be made based on the relative BTU content of such fuels;
and

(ii) Three percent (3%) of (a) all gross revenues
actually received by Tenant from the sale to third parties during
the initial term of ash, hot water, hot air (not steam) or other
products or energy directly and initially resulting from the

burning of Local Fuel ("Local By-Products") and (b) the fair

market value (determined with reference to recent sales of the
same or similar products in the same or similar geographic area)
of Local By-Products used by Tenant in connection with any

Secondary Business (as defined below). No Percentage Rent shall

be payable with respect to sales to third parties or the use by
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Tenant in connection with any Secondary Business, of ash, hot
water or hot air (not steam) or other products or energy directly
and initially resulting from the burning of Foreign Fuel

("Foreign Bv-Products"); provided, however, that if Tenant sells

Foreign By-Products to third parties or uses Foreign By-Products
in connection with any Secondary Business, then Landlord shall
receive the greater of the amount determined pursuant to the
first sentence of this subsection c. (ii) or one percent (1%) of
(a) all gross revenues actually received by Tenant from the sale
to third parties during the initial term of Local By-Products and
Foreign By-Products and (b) the fair market value (determined as
noted above) of Local By-Products and Foreign By-ProductsAused by
Tenant in connection with any Secondary Business. '
The businesses described in Subsections c (i) ang (ii)
of this Section (other than Secondary Businesses) are referred to

herein as "Primary Businesses." All other businesses conducted

on the Demised Premises are referred to herein as "Secondarv
2=Foldary

Businesses".

d. Beginning on the first day of the "First Fiscal
Year" (as defined below) and continuing for each “Subsequent
Fiscal Year" (as defined below) or portion thereof, Tenant shall
pay to Landlord, in the manner provided in Section 7 [Rent
Payment], in addition to any Percentage Rent earned during such

fiscal year, an amount ("Post-Startup Minimum Rent") computed as

follows:
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(1) During the first 12 calendar months
followin; the month in which Startup occurs ("First Fiscal
Year"), the Post-Startup Minimum Rent shall equal the amount by
which $112,500 exceeds the aggregate Percentage Rent, if any,
earned during the First Fiscal Year; and

(ii) During each successive 12 calendar month
period following the First Fiscal Year (each of which is a
"Subsequent Fiscal Year"), the Post—siartup Minimum Rent shall
equal the amount by which $225,000 exceeds the aggregate
Percentage Rent, 1if any, earned during such Subsequent Fiscal
Year, prorated for a portion of the last Subsequent Fiscal Year,
if applicable.

The First Fiscal Year and all Subsequent Fiscal
Years are referred to collectively herein as "Fiscal Years."

e. In the event Tenant shall renew the term of this
Lease, the Percentage Rent payable during the renewal term shall
be calculated as set forth in Subsection c¢ of this Section except
that each reference in Subsection ¢ of this Section to three
percent (3%) shall be increased to four percent (4%).

£. Notwithstanding anything to the contrary herein
contained, no Pre-Startup Minimum Rent shall be payable until the
following conditions have been satisfied:

(1) Landlord shall have provided or Tenant shall

have obtained the Survey and Title Commitments described in
Subsections b. (i) and (ii), respectively, of Section 4 (Term;

Renewal Option):;
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(ii) Landlord shall have executed and delivered to
Tenant any agreements or documents which Landlord is required to
execute and deliver pursuant to the provisions of Subsection f.
of Section 22 [Tenant Financing; Leasehold Mortgages] and Section
24 [Further Assurances];

(1ii) The representations and warranties made by
Landlord herein shall be true and correct, and Landlord shall
otherwise be in full compliance with the terms of this Lease, as
of the first rent payment date; and

(iv) If regquired by applicable 1laws and
regulations, Landlord shall have obtained final, non-appealable
subdivision approvals permitting the exclusion of the Excepted
Parcel from the Demised Premises and permitting the exclusion
from the Demised Premises of those rights with respect to the
Adjacent Property which are not included within the Demised
Premises, both in such a manner as will not in any way diminish
Tenant's rights hereunder and as is satisfactory to Tenant in all
respects.

g. All amounts and obligations which Tenant is to pay
under the terms of this Lease in addition to the rental under
this Section, shall be considered as further additional rent due
hereunder. 1In the event of any failure on the part of Tenant to
pay such further.additional rent, Landlord shall have all its
rights, powers and remedies provided for in this Lease in the

case of nonpayment of rent.
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7. RENT PAYMENT.

b

a. All payments of rent shall behpaid to Landlord by
Tenant without notice or demand. Payments shall be paid to
Landlord at such place as Landlord may from time to time desig-
nate by written notice to Tenant. Until Tenant is notified
otherwise, all payments of rent shall be at the address of
Landlord set forth in Section 25 [Notices] hereof.

b. All Percentage Rent earned under Section 6 [Rent]
shall be paid within ten (10) days after the date Tenant actually
receives the revenue on which such Percentage Rent is based. 2all
Pre~Startup Minimum Rent accrued under Section 6 [Rent] with
respect to a calendar month (or portion thereof) shall be paid
within ten (10) days after the end of that calendar month. Aall
Post-Startup Minimum Rent accrued under Section 6 [Rent] with
respect to a Fiscal Year (or portion thereof) shall be paid,
without interest, in 16 equal, consecutive, gquarterly
installments commencing on the first day of the fourth month
following the end of such Fiscal Year and continuing on the first
day of each fiscal gquarter thereafter until paid in full. The
expiration or sooner termination of the term of this Lease shall
not relieve the Tenant from its obligation hereunder to pay to
Landlord Percentage Rent with respect to the gross revenue
actually received by Tenant from the sale of electricity, steam
or By-Products generated at the Demised Premises (or the fair

market value of By-Products used by Tenant), if such sale or use
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occurred prior to the expiration or sooner termination of the

term of this Leasé.
8. TAXES.

a. As further additional rent during the term hereof,
Tenant shall pay any increases in Real Estate Taxes (hereinafter
defined) becoming due and payable on the Demised Premises during
the term hereof, arising solely by reason of any additions,
improvements or equipment made or placed on the Demised Premises
by Tenant; provided, however, that Landlord shall remain
responsible for and shall pay or cause to be paid, prior to the
last date on which such payment can be made without penalty or
interest, all other Real Estate Taxes becoming due and pavable
during the term hereof on the Demised Premises or any other real
property included in any tax lot of which the Demised Premises or
any portion thereof is a part. Such Real Estate Taxes shall be
payable to Landlord within thirty (30) days following written
demand therefor (together with copies of the relevant tax bills)
by Landlord or ten (10) days prior to the last day which will
permit payment of such taxes by Landlord without interest or
penalty, whichever 1is later. Within thirty (30) days after
payment, Landlord will furnish to Tenant official receipts of the
appropriate authority, or other proof satisfactory to Tenant,
evidencing the payment.

b. As further additional rent for the term hereof,

Tenant shall pay directly to the appropriate authority all
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Impositions (hereinafter defined), if any, becoming due and
payable with respect to the Demised Premises, the Tenant Property
(as defined in Section 21 [Tenant Property]), or the operation
thereof, during the term hereof. Any such Impositions shall be
due and payable on the last date which will permit payment
thereof, before any interest or penalty attaches. Upon request,
Tenant will furnish to Landlord official receipts of the
appropriate authority, or other prbof satisfactory to Landlord,
evidencing the payment of each Imposition.

¢. Tenant shall have the right, at its sole cost and
expense, to contest the validity, application, or amount of any
Imposition or Real Estate Tax payable by Tenant hereunder, and
Landlord, at Tenant's expense, shall cooperate with Tenant and
shall permit Landlord's name to be used in such contest and will
execute and deliver any appropriate papers which may be necessary
or proper with respect to such contest; provided, however, Tenant
shall pay all such Impositions and Real Estate Taxes prior to the
commencement of enforcement proceedings or foreclosure against,
or sale of, the Demised Premises, or any part thereof or any
interest therein, by any party seeking payment or enforcement of
such Impositions or Real Estate Taxes.

d. As used in this Lease the term "Real Estate Taxes"
shall mean all ad valorem taxes and assessments imposed upon the
Demised Premises and commonly known as real property taxes, and

any payments in lieu of such taxes. As used in this Lease the
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term "Imposition" shall mean all personal property taxes payable
with respect to the Tenant Property, all assessme;ts or charces
for public improvements, benefits or utilities, if commenced or
completed within the term hereof, water sewer or other rents,
rates and charges and all excises (including excise taxes imposed
on the amount of rental received by Landlord under the terms of
this Lease), levies, license fees, permit fees, inspection fees
and other authorization fees and other charges. Neither Real
Estate Taxes nor Impositions shall include any assessment arising
in connecticn with any income, profit, franchise, transfer,
capital stock or other like taxes determined on the basis of
Landlord's capital stock, general income or revenues which taxes

or assessments shall be the responsibility and obligation of

Landlord.

e. Landlord and Tenant agree to do all acts necessary
to assure that Tenant shall receive all bills or statements for
Impositions. In the event any bill or statement for any
Imposition is received by Landlord, Landlord shall promptly
forward the bill or statement to Tenant for payment by Tenant.
If the bill for any Imposition includes not only the Demised
Premises, but other lands and improvements as well, then Tenant
shall pay the amount equitably allocated to the Demised Premises
and Landlord shall pay the remainder. Landlord warrants and
represents to Tenant that if the Demised Premises constitutes

portions of separate tax lots, then the failure of any person
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other than Landlord to pay any real estate tax with respect to
any real propefty not a part of the Demised Premises shall not
result in the sale of the Demised Premises or any part thereof
for non-payment of such taxes.

£. In the event any Real Property Taxes or
Impositions relate to periods prior to the Commencement Date,
or after the expiration or sooner termination of the term of
this Lease, the same shall be adjusted and apportioned
between Landlord and Tenant as of the Commencement Date or the
date of expiration or termination of the term, as the case may

be. .
9. COMPLIANCE WITH LAWS.

a. Landlord hereby represents and warrants that on the
date hereof aznd at the Commencement of Construction:

(i) The Demised Premises is and will be in
full compliance with then applicable laws, orders and regulations
of, and all permits and licenses applicable to the Demised
Premises issued by, all federal, state, county and municipal
authorities having jurisdiction, including such laws, orders,
regulations, permits and licenses, as relate to reclamation of
all or any part of the Demised Premises and treatment of surface
water runoff on or from the Demised Premises;

(ii) Neither the Demised Premises nor any
activity conducted thereon is or will be the subject of any

outstanding enforcement or compliance order issued by any
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federal, state, county or municipal authority having juris-
diction, nor does or will the Landlord have any knowledge or
notice of any such enforcement or compliance order which is
threatened or proposed; and

(iii) Consummation of the transactions
contemplated by this Lease will not result in a violation of, or
in any way impair, such laws, orders, regulations, permits and
licenses.

b. The obligation to perform all testing, reclamation
and restoration of the Demised Premises relating to the gob and
fines and all treatment of surface water runoff on or from the
Demised Premises that are required to be performed under the
applicable Licenses and Permits, laws, orders and regulations of
all federal, state, courts and municipal authorities having
jurisdiction ("Reclamation Obligations") shall be borne by
Landlord, at Tenant's expense, (to the extent provided in Section
4 [Term; Renewal Option] hereof) until the Commencement Date.
From the Commencement Date and continuing after the expiration or
other termination of this Lease (for whatever reason), Tenant
shall be responsible for that portion of the Reclamation
Obligations ("Tenant's Continuing Obligations™) to the extent
that the same arise from (A) Tenant's conduct of Tenant's
business or the operation of Tenant's equipment on the Demised
Premises or (B) any condition on the Demised Premises created by

Tenant. During the period from the Commencement Date until the
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expiration or other termination of this Lease (for whatever
reason) the responsibility for, and cost of, all Reclamation
Obligations other than Tenant's Continuing Obligations, but
including Reclamation Obligations arising from any cause or
condition existing as of the date of this Lease shall be borne by
Landlord. After the expiration or other termination of this
Lease (for whatever reason), Landlord shall be responsible for
all Reclamation Obligations other than Tenant's Continuing
Obligations, but including Reclamation Obligations arising from
any cause or condition existing as of the date of this Lease.

c. Tenant shall give prompt notice to Landlord of any
written notice it receives of the violation of any law or
requirement of public authority, and during the term of the
Lease, at its expense, shall comply with all applicable laws and
regulations of public authorities that shall, with respect to the
Demised Premises, the use and occupancy thereof, or the abatement
of any nuisance, impose any violation, order, or duty on Landlord
or Tenant, to the extent the same arise from: (i) Tenant's
particular use of the Demised Premises; (ii) the manner of
conduct of Tenant's business or operation of its egquipment
therein; (iii) any cause or condition created by or at the
instance of Tenant, or (iv) the breach of any of Tenant's
obligations hereunder. Tenant need not comply with any such law
or regulation of public authority for so long as Tenant shall be

contesting the validity thereof, or the applicability thereof to
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the Demised Premises, in accordance with this Section. Landlord,
at its expense, shall comply with all other such laws, orders and
regulations of public authorities as shall affect the Demised
Premises or relate to its use and all such laws, orders and
regulations of public authorities as shall affect the Adjacent
Property or relate to its use, but may similarly contest the
same, subject to conditions reciprocal to subsections (i), (ii)
(iii) and (iv) of Subsection d. of this Section.

d. Tenant may, at its expense (and, if necessary, in
the name of, but without expense to, Landlord) contest, by
appropriate proceedings prosecuted diligently and in good faith,
the validity, or applicability to the Demised Premises, of any
law or regulation of public authority, and Landlord shall
cooperate with Tenant in such proceedings, provided that:

(i) Landlord shall not be subject to criminal
penalty or to prosecution for a crime, nor shall the Demised
Premises or any part thereof be subject to being condemned or
vacated, by reason of Tenant's non-compliance or otherwise in
connection with such contest;

(ii) Tenant shall defend, indemnify and hold
Landlord harmless from and against all liability, loss or damage
that Landlord shall suffer by reason of such non-compliance or
contest, including reasonable attorney's fees and other expenses

reasonably incurred by Landlord;
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the Demised Premises, in accordance with this Section. Land%ord,
at its expense, shall comply with all other such laws, orders and
regulations of public authorities as shall affect the Demised
Premises or relate to its use and all such laws, orders and
regulations of public authorities as shall affect the Adjacent
Property or relate to its use, but may similarly contest the
same, subject to conditions reciprocal to subsections (i), (ii)
(iii) and (iv) of Subsection d. of this Section.

d. Tenant may, at its expense (and, if necessary, in
the name of, but without expense to, Landlord) contest, by
appropriate proceedings prosecuted diligently and in good faith,
the validity, or applicability to the Demised Premises, of any
law or regulation of public authority, and Landlord shall
cooperate with Tenant in such proceedings, provided that:

(i) Landlord shall not be subject to criminal
penalty or to prosecution for a crime, nor shall the Demised
Premises or any part thereof be subject to being condemned or
vacated, by reason of Tenant's non-compliance or otherwise in
connection with such contest;

(ii) Tenant shall defend, indemnify and hold
Landlord harmless from and against all liability, loss or damage
that Landlord shall suffer by reason of such non-compliance or
contest, including reasonable attorney's fees and other expenses

reasonably incurred by Landlord;
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(iii) Tenant shall defend, indemnify and hold
Landlord harmless from and against all liébility, loss or damage
that Landlord shall suffer by reason of such non-compliance or
contest, including reasonable attorney's fees and other expenses
reasonably incurred by Landlord; and

(iv) Tenant shall keep Landlord advised as to the
status of such proceedings.
Landlord shall be deemed subject to prosecution for a crime,
within the meaning of this subsection, if Landlord, or any
officer of Landlord, individually is charged with a crime of any
kind or degree whatsoever, whether by service of a summons or
otherwise, unless such charge is withdrawn before Landlord or

such officer (as the case may be) is required to plead or answer

thereto.

e. Hazardous Materials. Landlord represents, warrants

and covenants that Landlord has not used or deposited or
permitted others to use or deposit Hazardous Materials (as
defined hereinafter) on, from, or affecting the Demised Premises
in any manner which violates federal, state or local laws,
ordinances, rules, regulations, or policies governing the use,
storage, treatment, transportation, manufacture, refinement,
handling, production or disposal of Hazardous Materials, and
that, to the best of Landlord's knowledge, no other person,
including prior owners of the Demised Premises or any tenants,

subtenants, prior tenants or prior subtenants have deposited or
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used Hazardous Materials on, from, or affecting the Demised
Pr;mises in any manner which violates federal, state or local
laws, ordinances, rules, regulations, or policies governing the
use, storage, treatment, transportation, manufacture, refinement,
handling, production or disposal of Hazardous Materials. To the
best of Landlord's knowledge, no Hazardous Materials exist on the
Demised Premises as of the Commencement Date. Landlord, with
respect to its uses of the Demised Premises, and Tenant, with
respect to its uses of the Demised Premises, shall keep or cause
the Demised Premises to be kept free of Hazardous Materials. aAll
Hazardous Materials (i) on, from or affecting .the Demised
Premises at the Commencement Date or resulting from conditions
existing on the Demised Premises at the Commencement Date, and
(ii) resulting from any use which Landlord has made or may make
of the Demised Premises are referred to herein collectively as
"Landlord's Hazardous Materials". All Hazardous Materials
resulting from any use which Tenant may make of the Demised
Premises are referred to herein as "Tenant's Hazardous
Materials". Landlord's and Tenant's obligations with respect to
Landlord's Hazardous Materials and Tenant's Hazardous Materials,
respectively, shall be as follows: (a) to conduct and complete
all investigations, studies, sampling and testing, and all
remedial, removal and other actions necessary to clean up and
remove such Hazardous Materials, on, from, or affecting the

Demised Premises (i) in accordance with all applicable federal,
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state and local laws, ordinances, rules, regulations ané
policies; (ii) to the satisfaction of the other party hereto; and
(iii) 4in accordance with the orders and directives of all
federal, state and local governmental authorities, and (b) *o
defend, indemnify and hold harmless the other party hereunder,
its employees, agents, officers, directors and partners (as
applicable), from and against any claims, demands, penalties,
fines, liabilities, settlements,'damages, costs or expenses of
whatever kind or nature, known or unknown, contingent or
otherwise, arising out of, or in any way related to (i) the
presence, disposal, release or threatened release of such
Hazardous Materials which are on, from, or affecting the soil,
water, vegetation, buildings, personal property, persons, animals
or otherwise; (ii) any personal injury (including wrongful death)
or property damage (real or personal) arising out of or related
to such Hazardous Materials; (iii) any lawsuit brought or
threatened, settlement reached or government order relating to
such Hazardous Materials, and/or (iv) any violation of laws,
orders, regulations, requirements or demands of government
authorities which are based upon or in any way related to such
Hazardous Materials including, without limitation, attorney and
consultant fees, investigation, laboratory and engineering fees,
court costs and litigation expenses. For purposes of this

subsection, "Hazardous Materials" includes, without limit, any

flammable explosives, radiocactive materials, hazardous materials,
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hazardous wastes, hazardous or toxic substances, or related
materials defined in the Comprehensive .Environmental Response,
Compensation, and Liability Act of 1980, as amended (42 U.S.C.
Sections 9601, et seq.), the Hazardous Materials Transportation
Act, as amended (49 U.S.C. Sections 1801, et seq.), the Resource
Conservation and Recovery Act, as amended (42 U.S.C. Sections
9601, et seq.), and in the regulations adopted and publications
promulgated pursuant thereto, or any other Federal, state or
local environmental law, ordinance, rule or regulation. The
provisions of this subsection shall be in addition to any and all
other obligations and liabilities Landlord may have to Tenant at
common law, and shall survive the termination of this Lease.

10. ASSIGNMENT OR SUBLETTING.

Tenant (including any subsequent subtenant or assignee
hereunder) shall have the right at any time or times to freely
assign, mortgage, pledge or encumber all or any part or parts of
this Lease or any sublease and may sublet all or any part of the
Demised Premises, .in all cases without the consent of Landlord.
In the event of any assignment of the entire Lease, any Tenant so
assigning the Lease shall thereupon be released from further
liability and Landlord shall look exclusively to such assignee
for the performance of all of Tenant's covenants contained in

this Lease.

11. MECHANICS' LIENS.

During the term hereof, Tenant shall discharge or bond
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within ninety (90) days after receiving notice from Landlord of
the filing of any liens filed against Landlord's interest in the
Demised Premises or any part thereof, arising through Tenant, or
any person who furnished work, labor, services or materials to
the Demised Premises or the fixtures or equipment located
thereon, and claiming directly or indirectly through or under
Tenant, or through or under any act or omission of Tenant for or
on account of any labor or material furnished for any
improvements, or any other matter or thing whatsoever.

12. NO CLAIMS AGAINST LANDLORD.

Nothing contained in this Lease shall constitute any
consent or request by Landlord, express or implied, for the
performance of any labor or services or the furnishing of any
materials or other property in respect of the Demised Premises or
any part thereof, nor as giving Tenant any right, power or
authority to contract for or permit the rendering of any labor or
services or the furnishing of any materials or other property
that would give rise to any claim against Landlord or to any
liens against any rents or other sums payable to Landlord here-

under.

13. LIABILITY INSURANCE.

a. Tenant shall, at its own cost throughout the term
of this Lease, provide policies of liability and similar

insurance generally known as public liability policies insuring
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Tenant and Landlord against claims or demands for injuries
received in connection with the development, use, operation and
maintenance of the Demised Premises, or any part thereof by
Tenant, with minimum limits of Five Million Dollars ($5,000,000)
on account of bodily injuries or death as the result of any one
accident or disaster, and property damage insurance with minimum
limits of One Million Dollars ($1,000,000). All such policies of
insurance shall be with good and respcnsible insurance companies
licensed in West Virginia, reasonably approved by Landlord, and
shall not be subject to cancellation or modification except upon
at least thirty (30) days' prior written notice to each addi-
tional insured. The original of such policies, or certificates
of the issuance thereof, properly endorsed, shall be delivered to
Landlord (before the expiration of any policies for which the
same are a replacement) as evidence of the compliance by Tenant
with the terms and provisions of this Section.

b. During such periods as Landlord is conducting
activities on the Demised Premises, it shall, at its own cost,
provide policies of liability and similar insurance generally
known as public liability policies insuring Landlord and Tenant
against claims or demands for injuries received in connection
with the development, use, operation and maintenance of the
Demised Premises, or any part thereof by Landlord, with minimum

limits of Five Million Dollars ($5,000,000) on account of bodily
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‘injuries or death as the result of any one accident or disaster,
and property damage insurance with minimum liniits of One Million
Dollars ($1,000,000). All such policies of insurance shall be
with good and responsible insurance companies licensed in West
Virginia, reasonably approved by Tenant, and shall not be subject
to cancellation or modification except upon at least thirty (30)
days' prior written notice to each additional insured. The
original of such policies, or certificates of the issuance
thereof, properly endorsed, shall be delivered to Tenant (before
the expiration of any policies for which the same are a
replacement) as evidence of the compliance by Landlord with the
terms and provisions of this Section.

14. DEFAULT BY TENANT AND LANDLORD'S REMEDIES.

a. Each of the following events shall constitute an

"Event of Default" under this Lease:

(1) If Tenant shall default in the payment of
rent or additional rent, or any part thereof, on the
due date thereof and the default shall continue for a
period of sixty (60) days after receipt by Tenant of

written notice of the default and demand for payment;

or

(ii) If Tenant shall default in the performance of
any of the other material terms, covenants and

conditions in this Lease contained on .the part of
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Tenant to be kept or performed, and said default

remains uncured for a period of ninety (90) days after

receipt by Tenant of written notice of such default or,

if such default cannot be cured within ninety (90) days

and pursued diligently thereafter until cured;

b. Subject to Landlord's compliance with the
provisions of Section 22 [Tenant Financing; Leasehold Mortgages],
Landlord, at its option, may terminate this Lease upon the

occurrence of an Event of Default; provided that Landlord gives

Tenant a least thirty days advance written notice ("Termination
Notice") of the date on which Landlord intends to terminate this
Lease ("Termination Date"). During the period pricr to the

Termination Date, Tenant shall have the right to cure the default
on which the Event of Default is based, or if such default cannot
be cured by the Termination Date, the right to initiate such cure
before the Termination Date and diligently pursue the same
thereafter until cured. If Tenant does not effect a cure or
initiate and diligently pursue a cure as provided above, then
this Lease and the term hereof shall expire thereon and come to
an end on the Termination Date, and Tenant shall then quit and
surrender the Demised Premises to Landlord, and Landlord or his
representatives may, without the necessity of any additional

notice, re-enter the Demised Premises by force, summary
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proceedings cr ctherwise, and remove all persons and contents
therefrom, without being liable to prosecution therefor.

c. Landlord hereby expressly waives any and all rights
or remedies granted by or under any present or future laws to re-
enter the Demised Premises, to dispossess Tenant or any other
occupant thereof or remove their effects not previously
removed by them, to accelerate any rents, or to terminate this
Lease for any reason or in any manner other than as set forth in
this Section.

15. TENANT HOLDING OVER.

If Tenant shall not immediately surrender possession of
the Demised Premises at the expiration or earlier termination of
this Lease, Tenant shall become a tenant from month to month, atl
the same rent payable with respect to the preceding term.
Regardless of whether Tenant shall or shall not have become =2
tenant from month to month, Landlord shall continue to be
entitied to retake possession of the Demised Premises at any time
upon thirty (30) days prior written notice to Tenant. If Tenant
shall fail to surrender possession of the Demised Premises
immediately upon the expiration or earlier termination of this
Lease, all of the obligations of Tenant and all rights of
Landlord applicable during the term of this Lease shall be

equally applicable during such period of subsequent occupancy,
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whether or not a month to month tenancy shall have been created
as aforesaid. .
l6. WAIVER.

Any waiver of any covenant or condition of this Lease
shall extend to the particular case only, and only in the manner
specified, and shall not be construed as applying to or in any
way waiving any further or other rights hereunder. No provision
of this Lease shall be deemed to have been waived, unless such -
waiver is in writing. Any agreement hereafter made shall be
ineffective to change, modify, discharge or effect an aban-
donment of this Lease in whole or in part unless the agreement
is in writing and signed by the party against whom enforcement
of the change, modification, discharge or abandonment is
sought.

17. ESTOPPEL CERTIFICATES AND OPERATING STATEMENTS.

a. Tenant shall from time'to time, upon reguest of
Landlord or any otuer person, firm, corporation or other entity
having an interest in the Demised Premises, deliver or cause to
be delivered to Landlord or such other person, within thirty (30)
days from the date of demand therefor, without charge, a written
statement, duly executed and acknowledged in form for recording,
certifying (i) that this Lease is valid and subsisting and in
full force and effect as of the date of the certification and has

not been amended, and if amended, the dates of such amendments,
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(ii) that Tenant has no knowledge of any default by Landlord
under any of the terms of this Lease, or if Landlord is in
default, the exact nature of the default, (iii) that Tenant is
not in default under any of the terms of this Lease (except as
may be expressly set forth by Tenant as a qualification of the
certification), (iv) the date through which all rents hereunder
have been paid, and (v) the amount of any prepaid rents under
this Lease.

b. Landlord shall from time to time, upon request of
Tenant, any Leasehold Mortgagee or any other person having an
interest in the Demised Premises, deliver or cause to be
delivered to Tenant, within thirty (30) days from the date of
demand, without charge, a written statement, duly executed and
acknowledged in form for recording, certifying (i) that this
Lease is valid and subsisting and in full force and effect as of
the date of the certification and has not been amended, and if
altended, the dates of such amendment, (ii) that Landlord has no
knowledge of any default by Tenant under any of. the terms of this
Lease, or if Tenant is in default, the exact nature of the
default, (iii)} that Landlord is not in default under any of the
terms of this Lease (except as may be expressly set forth by
Landlord as a qualification of the certification), (iv) the date
through which all rents hereunder have been paid, and (v) the

amount of any prepaid rents under this Lease.
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c. Tenant shall furnish to Landlord annual operating
statements of Tenant with respecf to the Demised Premises showing
the gross receipts of Tenant with respect to Primary Businesses
certified by Tenant and prepared in a manner reasonably
satisfactory to Landlord. All such operating statements shall be
supplied not later than 120 days after the end of each calendar
year. Tenant agrees to make its books and records relating to
the information contained on the operating statements available
for inspection by Landlord and its agents and representatives
upon request, at any reasonable time. Upon request, Tenant shall
also furnish to Landlord any interim operating statements and
information which Tenant otherwise prepares, as Landlord may from
time to time reasonably require.

18. TENANT'S CHANGES; MAINTENANCE; DAMAGE.

a. Tenant may, from time to time during the term of
this Lease at its sole expense, make and construct on, in, to and
under the Demised Premises such site improvements, roads, utility
lines and service, on-site sewage and waste treatment facilities,
buildings and improvements and any and all other improvements as
Tenant may desire for the pursuit and conduct of any Permitted
Uses and thereafter may make such alterations, additions,
installations and substitutions, all as Tenant deems desirable
for the pursuit and conduct of the Permitted Uses (collectively,

"Tenant Changes").
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b. Subject to the provisions of subsection c. of this
Section, Tenant shall, at its own cost and expense blt with full
subrogation to the rights of Landlord against third parties,
during the term of this Lease, operate, manage, repair and
maintain the Demised Premises as required by the provisions of
Section 9 [Compliance with Laws] and otherwise in such condition
as Tenant in its sole discretion determines.

c. In case of any damage to or destruction of the
Demised Premises, or any part thereof, occurring during the term
of this Lease, Tenant, at its sole cost and expense but with full
subrogation to the rights of Landlord against third parties,
shall have the option and right but not the obligation, to
restore, replace or rebuild the Demised Premises, or any part
thereof, and Tenant shall continue to pay the rent reserved in
this Lease as well as all other charges payable hereunder in
accordance with the terms, covenants and conditions of this
Lease, without abatement, diminution or reduction. Tenant shail
not be required to remove damaged property or debris from, or to
grade or landscape the damaged or destroyed portion of the

Demised Premises.

19. NONLIABILITY OF LANDLORD FOR DAMAGE OR THEFT.

Neither Landlord, nor Landlord's agents, shall be
liable for any damage to property of Tenant, nor for loss of any

property of Tenant or others by theft or otherwise except to the
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extent occurring by reason of the negligence or willful act of

Landlord or Landloxrd's agents.

20. TRANSFER ON TERMINATION.

Within ninety (90) days of the Termination Date (or the
expiration or other sooner termination of this Lease) Tenant
shall pay Landlord all past due rent or additional rent and shall
pay any other sums payable under this Lease. Within nine (9)
months of the Termination Date (or the expiration or other sooner
termination of this Lease):

a. Tenant may but shall not be required to remove any

"Tenant Property" (as defined in Section 21 [Tenant Property]

hereof) (but excluding that portion of the same which represents
any contribution of Landlord to the cost thereof) then remaining
on the Demised Premises. Tenant's sole obligation to Landlord in
connection with the removal of Tenant Property shall be to comply
with the provisions of Section 9 [Compliance with Laws] up to,
but not beyond, the Termination Date (or the expiration or other
sooner termination of this Lease). Except to the extent required
by Section 9 [Compliance with Laws], Tenant shall not be required
to restore the Demised Premises to its original condition,
regrade the Demised Premises or remove from the Demised Premises
any Tenant Changes or any Local By-Products, Foreign By-Products

or other waste material deposited on the Demised Premises.
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b. Tenant shall assign to Landlord (except as pro-
vided to the contrary in Sections 21 [Tenant Property] and 22
[Tenant Financing; Leasehold Mortgages] hereof) all of Tenant's
right, title and interest in and to the Demised Premises and any
Tenant Property except to the extent of Tenant Property actually
removed as aforesaid (subject to any liens or encumbrances
thereon, including, if then still outstanding, the Loan Liens and
any Leasehold Mortgage); and

c. Tenant shall assign to Landlord all of Tenant's
right, title and interest in all permits, licenses and approvals,
pertaining to the operation of the Plants on the Demised Premises
(to the extent the same may be so assigned but subject to any
liens or encumbrances thereon in favor of any Leasehold
Mortgagees) . Thereupon, Tenant shall have no, and shall
thereupon be deemed released from, further 1liability or
obligation to Landlord on account of this Lease, and all claims
of Landlord on account of a breach or non-performance by the
Tenant of the terms hereof (including any judgments arising with
respect thereto) shall be extinguished. The rights of Landlord
contained in this Section are subject to the limitations on their
exercise contained in Section 22 [Tenant Financing; Leasehold
Mortgages] of this Lease.

21. TENANT PROPERTY.

Title to all buildings, improvements, . property or

equipment and any alterations thereof and additions thereto here-
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Title to all buildings, improvements, property or
equipment and any alterations thereof and additions thereto here-
after furnished by or at the expense of Tenant or to, for or on
behalf of Tenant by others (including any Plants or Tenant
Changes), whether or not the same shall be affixed to the Demised

Premises ("Tenant Property"), shall remain solely in Tenant. All

Tenant Property may be removed by Tenant at any time. Landlord
hereby waives and subordinates in favor of any persons who at any
time or times lend money to Tenant for any reason or hold a
security interest in connection with the purchase of Tenant's
Property or otherwise, any claim, demand or lien Landlord mayv
have or acquire with respect to Tenant's Property. Upon Tenant's
request Landlord shall execute such documents as reasonably |
required to confirm the foregoing waiver and subordination.
Nothing in this Lease shall preclude or prevent ,Tenant's
creditors or any other person holding a security interest in any
Tenant Property from removing the same in the event of a default
by Tenant under any Leasehold Mortgage or any security agreement

relating thereto.

22. TENANT FINANCING; LEASEHOLD MORTGAGES.

a. Funding for the purchase, development,
construction, maintenance and operation of the Plants, Tenant
Property or the conduct of any other Permitted Use may, at the
sole option of Tenant and without Landlord's consent, now or at

any time or times be obtained through a loan or loans to Tenant
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from third parties, which may be affiliates of Tenant, which
loans may be refinanced by a loan or loans from those third
parties or from others (all such lenders are collectively,
"Lenders") . Such loans may be evidenced by a note or notes,
which may be replaced by a note or notes (collectively, the
"Notes") and may be secured, in whole or in part, by one or more
security interests, assignments, deeds of trust or mortgages (all
of the foregoing are collectively included within the term

"Leasehold Mortgage" as defined in Subsection 22 b. below) which

are or will be liens or encumbrances on this Lease, Tenant's
leasehold interest in the Demised Premises, or any part or parts
of this Lease or Tenant's leasehold estate, and Tenant's
ownership interest in the Plants, the Tenant Property, and other

personal property of Tenant ("Loan Liens") (but none of the

foregoing shall constitute a lien or encumbrance of Landlord's
title or estate to the extent not included within the Demised
Premises). Any interest of Landlord in the Plants or Tenant
Property shall be subject and subordinate to the Loan Liens and
to any further or additional security interest created therein by
Tenant to secure the Notes and any replacement financing thereof.
While this subordination shall be automatic, Landlord shall
nevertheless execute and deliver from time to time such evidences
of subordination as the Lender#, and any other holders of the
Notes or the Loan Liens or any replacements thereof (all of the

foregoing are individually and collectively included within the
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term "Leasehold Mortgagee" as defined below in Subsection b. of

this Section), may from time to time reasonably require.

b. Landlord shall, in the event Tenant at any time or
times encumbers its leasehold interest and the estate hereby
created in the Demised Premises or any part or parts thereof by
way of a mortgage or deed of trust or mortgages or deeds of trust

(individually and collectively, "Leasehold Mortgage"), if

requested by the holder, beneficiary, or trustee under a Lease-
hold Mortgage (individually and collectively, "Leasehold
Mortgagee"), deliver to the Leasehold Mortgagee (the name and
address of which shall be furnished to Landlord by Tenant or by
the Leasehold Mortgagee) copies of all notices sent to Tenant
under and with respect to this Lease at the same time and in the
same form and manner as sent to Tenant. No such notice by
Landlord to Tenant shall be deemed to have been given unless and
until a copy thereof has been so provided to every Leasehold
Mortgagee.

c. Upon the occurrence of any default or any Event of
Default, Landlord shall notify in writing the Leasehold Mortgagee
and, within ninety (90) days after the giving of the notice, the
Leasehold Mortgagee shall have the right to cure the default for
the account of Tenant and, if more than ninety (90) days shall be
reguired to cure the default with reasonable diligence, the
Leasehold Mortgagee shall have such additional time (beyond the

ninety (90) days) as may be reasonably necessary to cure the
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default. Landlord shall accept such performance by or at the
instigation of the Lzasehold Mortgagee as if the same had been
done by Tenant. Tenant authorizes each Leasehold Mortgagee to
take any such action at such Leasehold Mortgagee's option and
does hereby authorize entry upon the Demised Premises by the
Leasehold Mortgagee for such purpose. Landlord shall not be
liable for failure to give notice, but if Landlord shall fail to
notify the Leasehold Mortgagee of the existence of any default or
any Event of Default hereunder, the time within which the
Leasehold Mortgagee shall have the right to cure the default or
Event of Default shall not commence to run until the Leasehold
Mortgagee shall have been notified by Landlord.

d. Without the prior written consent of any Leasehold
Mortgagee, there shall be no cancellation or surrender of this
Lease (whether pursuant to Section 5 [Tenant's Right to
Terminate] hereof or otherwise) by the joint action of Landlord
and Tenant, or any modification of this Lease by the joint action
of Landlord and Tenant.

e. If Landlord shall elect to terminate this Lease by
reason of any Event of Default, the Leasehold Mortgagee shall
have the right to postpone and extend the date of the termination
of this Lease for a period of not more than six (6) months
provided that the Leasehold Mortgagee shall cure or cause to be
cured any then existing default (other than non-monetary defaults

which are not reasonably susceptible of being cured by the
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Leasehold Mortgagee and provided the same does not and will not
substantially and adversely effect Landlord's interests under
this Lease) and pay the rent and any additional rent, and comply
with and perform all of the other terms, conditions and provi-
sions of this Lease on Tenant's part to be complied with and
performed and provided further that, if not enjoined or stayed,
the Leasehold Mortgagee shall forthwith take steps to acquire or
sell Tenant's interest in this Lease by foreclosure of the
Leasehold Mortgage or otherwise, and shall Prosecute the same to
completion with all due diligence. The time for completion by
such Leasehold Mortgagee of its proceedings shall be extended for
such period of time as such Leasehold Mortgagee may be enjoined
or stayed from further action. Furthermore, if, at the end of
the six month period, the Leasehold Mortgagee shall be actively
engaged in steps to acquire or sell Tenant's interest herein, the
time shall be extended for such period as may be reasonably
necessary to complete such steps with reasonable diligence and
continuity.

£. Landlord agrees promptly after submission to it to
execute, acknowledge and deliver any agreements modifying this
Lease as may be reasonably requested by any Leasehold Mortgagee
provided that such modification does not decrease the rent
payable to the Landlord or materially decrease Tenant's

obligations pursuant to this Lease.
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g. Provided the Leasehold Mortgagee is The Conduit

and Foundation Corporation, a Pennsylvania corporation
("Conduit”) or a bank, savings and loan association, leasing

corporation, insurance company, finance company, pension plan,
real estate investment trust, or similar institutional lender
(any of the above being hereinafter referred +to as an

"Institutional Lender"), the proceeds otherwise payable to Tenant

arising from a condemnation may (if so provided in any Leasehold
Mortgage) be held by any Leasehold Mortgagee provided they are
distributed pursuant to the provisions of this Lease. A

Leasehold Mortgagee may reserve the right to apply to the mort-

gage debt all or any part of the proceeds pursuant to the terms

of the Leasehold Mortgage.
h. The name of the Leasehold Mortgagee may be added

as a named insured under any insurance policy required toc be
carried by Tenant hereunder provided the insurance proceeds are
to be applied in whatever manner may be specified in this Lease,
and that the Leasehold Mortgage so provides. Provided the
Leasehold Mortgagee is an Institutional Lender, the proceeds of
any insurance policies may be held by the Leasehold Mortgagee and
distributed according to the provisions of this Lease. A
Leasehold Mortgagee may reserve the right to apply to the
mortgage debt all or any part of the proceeds pertaining to the

Plants, Tenant Property or any replacements thereof.
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i. In the event this Lease shall be terminated at any
time during the term hereof by reason of an Event of Default,
then Landlord, if requested by a Leasehold Mortgagee within
thirty (30) days of the receipt by the Leasehold Mortgagee from
the Landlord of written notice that the termination has occurred,
shall enter into a new lease ("New Lease") with the Leasehold
Mortgagee or with any nominee of the Leasehold Mortgagee, upon
all the same terms and conditions as shall then be contained in
this Lease; provided, however, that with respect to any rights of
possession of Tenant or persons claiming by, through, or under
Tenant, Landlord shall not warrant possession of the Demised
Premises to the Leasehold Mortgagee or its nominee under the New
Lease and the tenant under the New Lease shall be liable to
perform the obligations imposed on the tenant by such New Lease
only during the period such person has ownership of such
leasehold estate. If more than one Leasehold Mortgagee shall
request a New Lease pursuant to this subsection, Landlord shall
enter into such New Lease with the Leasehold Mortgagee whose
mortgage is prior in lien, or with the designee of such Leasehold
Mortgagee. Landlord, without 1liability to Tenant or any
Leasehold Mortgagee with an adverse claim, may rely upon a
mortgagee title insurance policy issued by a responsible title
insurance company doing business within the state in which the

Demised Premises are located as the basis for determining the
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appropriate Leasehold Mortgagee who is entitled to such New
Lease.

j. The making of a Leasehold Mortgage shall not be
deemed to constitute an assignment or transfer of this Lease or
of the leasehold estate hereby created, nor shall any Leasehold
Mortgagee, as such, be deemed to be an assignee oxr transferee of
this Lease or of the leasehold estate hereby created so as to
require such Leasehold Mortgagee, as such, to assume the perfor-
mance of any of the terms, covenants or conditions on the part of
the Tenant to be performed hereunder (except as provided above in
subsection e. of this Section), but the purchaser at any sale of
this Lease and of the leasehold estate hereby created in any
proceedings for the foreclosure of any Leasehold Mortgage, or the
assignee or transferee of this Lease and of the leasehold estate
hereby created under any instrument of assignment or transfer in
lieu of the foreclosure of any Leasehold Mortgage shall be deemed
to be an assignee, and shall be deemed to have ayreed to perform
all of the terms, covenants and conditions on the part of the
Tenant to be performed hereunder from and after the date of such
purchase and assignment, but only for so long as such purchaser
or assignee is the owner of the leasehold estate.

k. In the event any Leasehold Mortgagee shall acgquire
Tenant's interest in this Lease as a result of a sale under its
Leasehold Mortgage pursuant to a foreclosure and sale, or through

any transfer or assignment in lieu of foreclosure, or through
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settlement of or arising out of any pending or contemplated
foreclosure® action, or otherwise, the Leasehold Mortgagee shall
have the privilege of transferring its interest in the Lease to
any other person, firm or corporation, including, but not limited
to, its nominee, all without the prior consent of Landlord and
free and clear of any control of Tenant, and the Leasehold
Mortgagee shall be relieved of any further liability under this
Lease from and after such transfer and thereafter the transferee
shall be liable for Tenant's obligations under this Lease.

1. In the event Landlord cures any default by Tenant
under a Leasehold Mortgage, any sums expended therefor shall
constitute additional rent hereunder and shall be payable by
Tenant to Landlord within ten (10) days of demand. Any sums not
reimbursed to Landlord shall bear interest from the date of
payment by Landlord at the rate of ten percent (10%) per annum.

m. Nothing contained in this Section shall release
Tenant from the full and faithful observance and performance of
any covenants and conditions in this Lease contained and on its
part to be observed and performed (except that Landlord acknowl-
edges that a cure by a Leasehold Mortgagee of a default by Tenant
shall be deemed to have been accepted by Landlord as if the same
had been done by the Tenant) or from any liability for the
non-observance or non-performance thereof or to be deemed to

constitute a waiver of any rights of Landlord hereunder as

against Tenant.
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23. UTILITY SERVICES

a. Landlord shall not be: required to furnish any
service to the Demised Premises, including but not limited to,
heat, sewer, water (other than as required by Section 1 c.
hereof), steam, gas, electricity, and power, and shall not be
liable for any failure of water supply, provided that Landlord
does nothing to interfere with the supply of the same.

b. Tenant agrees to pay to the utility companies
furnishing same all charges for gas, electricity, water, light,
heat, steam, sewer, power and/or other services used or charges
imposed in or about or supplied to the Demised Premises, and
shall indemnify Landlord against any and all liability on such

account.

24. FURTHER ASSURANCES.

Landlord shall, at the request of Tenant, execute and
deliver to Tenant in form capable of recording, any agreements
and such other documents as Tenant shall reasonably consider
necessary to carry out the intent and. purpose of this Lease or
which any title company may require in order to insure Tenant's
title to its leasehold estate created hereunder. Landlord shall,
at the request of Tenant, deliver to Tenant such documents
(either originals or true and correct copies thereof) as are in
Landlord’'s custody or control as Tenant shall reasonably consider

necessary to carry out the intent and purpose of this Lease,
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including, but not limited to, Licenses and Permits and any
applications therefor, any reclamation bonds, etc.
25. NOTICE.

All notices or consents required to be given by any
party herein shall be in writing. 1In every case where, at the
option of Landlord, or where Landlord is reguired to serve notice
or demand on Tenant concerning this Lease, or any of the provi-
sions or conditions thereof, it shall be sufficient service of
the notice, demand or declaration, to deliver a copy thereof to
Tenant, or mail a copy thereof by certified or registered mail,
return receipt requested, addressed tec American Bituminous Power
Partners, L.P., 33 Rock HillARoad, Bala Cynwyd, Pennsylvania,
19004-2010 or at such other place as Tenant may from time to time
designate, and by delivering or mailing a copy of such notice by
certified or registered mail, return receipt requested, to any
Leasehold Mortgagee, provided that any such Leasehold Mortgagee
gives Landlord written notice of their existence together with,
from time to time, the address to which any such notice is to be
sent. For the purposes of this Section, "Tenant"” shall include
any person or entity who, pursuant to the provisions of Section
10 [Assignment or Subletting] hereof, is then liable with Tenant
for the performance of all of Tenant's covenants contained in
this Lease. Tenant or any Leasehold Mortgagee may serve notice
hereunder by deliverying or mailing the same by certified or

registered mail, return receipt requested, to Landlord at
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; or at such
other place as Landlord may from time to time designate in a
notice to Tenant. Except as herein specifically provided to the
contrary, any notice sent by certified or registered mail shall
be deemed to have been given on the date received by the

addressee.

26. SUCCESSORS IN INTEREST.

-This Lease, and the covenants and conditions herein
contained, shall inure to the benefit of and be binding upon the
Landlord, its successors and assigns, and shall inure to the
benefit of, and (except as to any Leasehold Mortgagee) be binding
upon, Tenant, its successors and assigns. |

27. RETURN OF POSSESSION.

Subject only to Sections 18 [Tenant's Changes;
Maintenance; Damage], 20 [Transfer on Termination], 21 [Tenant
Property], and 22 [Tenant Financing; Leasehold Mortgages] hereof,
Tenant shall surrender and deliver the Demised Premises at the
expiration of the term of this Lease, or upon the sooner
termination of such term, in the condition Tenant is required to
maintain the same pursuant to the provisions of Section 18
[Tenant's Changes; Maintenance; Damage] hereof.

28. NO LIENS; CERTAIN RIGHTS:; QUIET ENJOYMENT.

Landlord warrants and represents that it owns the
Demised Premises which are, except as set forth in Exhibit C,

presently free and clear of all mortgages, liens, claims,
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encumbrances and charges of every kind ("Landlord Liens") and

Landlord's title to the Demised Premises is ggod and marketable.
On and after the date hereof and during the term of this Lease,
Landlord shall not encumber or subject or permit the Demised
Premises or this Lease to be encumbered or subject to any
Landlord Lien. Landlord further warrants and represents to
Tenant that Landlord has the lawful and assignable right to sink
wells and remove and consume water as contemplated by Subsection
c. of Section 1 [Demised Premises; Reserved Use].

Tenant, if and so long as it shall pay the rent and
performs and observes the other terms and covenants to be per-

formed and kept by it as provided in this Lease, shall have the

peaceable and quiet possession of the Demised Premises during the

term of this Lease free of the claims of Landlord or of any other

person.

29. WEST VIRGINIA LAW TO CONTROL.

This Lease shall be construed, interpreted and enforced
according to the laws of the State of West Virginia, without
regard to principles of conflict of laws.

30. WAIVER OF SUBROGATION.

Landlord and Tenant hereby release the other from any
and all liability or responsibility to the other or anyone
claiming through or under them by way of subrogation or otherwise
for any loss or damage to property covered by any.insurance then

in force, even if such loss or damage shall have been caused by
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the fault or negligence of the other party, or anvone for whom
such partyimay be responsible, provided, however, that this
release shall be applicable and in force and effect only to the
extent of and with respect to any loss or damage occurring during
such time as the policy or policies of insurance covering said
loss shall contain a provision to the effect that this release
shall not adversely affect or impair said insurance or prejudice
the right of the insured to recover thereunder. If at any time
the insurance carriers issuing policies to Landlord or Tenant
shall exact an additional premium for the inclusion of such or
similar provisions, the party whose insurance carrier has

demanded the premium (the "Notifying Party") shall give the other

party hereto notice thereof. In such event, if the other party
requests, the Notifying Party shall require the inclusion of such
or similar provisions by its insurance carrier, and the
requesting other party shall reimburse the Notifying Party for
any such additional premiums during the remainder of the term of
this Lease. If at any time any such insurance carrier shall not
include such or similar provisions in any fire or extended
coverage insurance policy, then the party whose policy no longer
contains such provision shall notify the other party that the
provision is no longer included in the policy and thereupon, as
to loss covered by that policy, the release set forth in this
Section shall be deemed of no further force or effect. During

any period while the foregoing waivers of right of recovery are
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in effect, the party hereto as to whom such waivers are in effect
shall look solely to the proceeds of such policies to compensate
itself for any loss occasioned by any casualty which is an
insured risk under such policies.

31. INDEMNITY.

a. In addition to any specific indemnities contained
herein, Landlord shall indemnify and hold Tenant and the
officers, partners, employees and agents of Tenant (collectively,
"Tenant's Indemnified Parties") harmless against all claims,
losses and liabilities (including reasonable attorney's fees
incurred by any of Tenant's Indemnified Parties in defending any
action, suit or proceeding) to third parties arising out of, or
in any way connected with, the inaccuracy of any representation
or warranty made by Landlord hereunder or a failure of Landlord
to satisfy and discharge its covenants and obligations hereunder.

b. In addition to any specific indemnities contained
nherein, Tenant shall indemnify and hold Landlord and the
officers, directors, employees and agents of Landlord
(collectively, "Landlord's Indemnified Parties") harmless against
all claims, losses and liabilities (including reasonable
attorney's fees incurred by any of Landlord's Indemnified Parties
in defending any action, suit or proceeding) to third parties
arising out of, or in any way connected with, the inaccuracy of

any representation or warranty made by Tenant hereunder or
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Tenant's failure to discharge and satisfy its obligations and

L

covenants hereunder.

32. RIGHT TO CURE.

a. If Landlord shall be in default hereunder, after
two weeks' notice from Tenant that Tenant intends to cure such
default (or without notice if in Tenant's reasonable judgment an
emergency shall exist), Tenant shall have the right, but not the
obligation, to cure such default, and Landlord shall pay to
Tenant upon demand the reasonable cost thereof and Tenant may
deduct same from any payments for rent. Except when in Tenant's
reasonable judgment an emergency shall exist, Tenant shall not
commence to cure any default of such a nature that could not
reasonably be cured within such aforesaid two (2) week period
provided Landlord shall have commenced to cure the same within
said period and so long as Landlord continuously thereafter
proceeds with reasonable diligence to cure such default.

b. If Tenant shall be in default hereunder, after two
weeks' notice from Landlord that Landlord intends to cure such
default (or without notice if in Landlord's reasonable judgment
an emergency shall exist), Landlord shall have the right, but not
the obligation, to cure such default, and any reasonable sums
expended therefor shall constitute additional rent hereunder and
shall be payable to Landlord upon demand. Except when in
Landlord's reasonable judgment an emergency shall exist, Landlord

shall not commence to cure any default of such a nature that

-59~




could not reasonably be cured within such aforesaid two (2) week
period, provided Tenant shall have commenced to cure the same
within said period and so long as Tenant continuously thereafter
proceeds with reasonable diligence to cure such default.

33. SPECIAL REMEDIES OF TENANT.

Landlord shall, promptly after notice frem Tenant, at
Landlord's own cost and expense, bring and prosecute to
completion an appropriate action or proceeding in a ccurt of
competent jurisdiction to restrain a violation by others (or to
enforce performance by others) in respect of the provisions of
this Lease or with respect of rights of Landlord which are
incluaed within the Demised Premises, obtaining, if possible, an
injunction pendente lite. 1In addition to any other remedies
which Tenant may have at law or in equity, Tenant shall have the
right to bring an action or proceeding against any occupant or
occupants of any portion of the Demised Premises for injunctive
or other relief, i1n its own name or in the name of Landlord, to
enforce Tenant's rights under the provisions of this Lease, if
either Landlord shall have refused, or after a reasonable period
of time Landlord shall have failed to bring such action or
proceeding. Within a reasonable time after demand therefor,
Landlord shall execute and deliver to Tenant any documents
required to enable Tenant to prosecute any such action or
proceeding.

34. WAIVER OF DISTRAINT.
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Notwithstanding anything to the contrary herein
contained, Landlord hereby expressly waives any and :@@ll rights
granted by or under any present or future laws to levy or
distrain for rent, in arrears, in advance or both, upon all
goods, merchandise, equipment, fixtures, furniture, Tenant
Property and other personal broperty of, or in the custody of,
Tenant or any subtenant or licensee of Tenant in the Demised
Premises, delivered or to be delivered thereto.

35. BROKERS.

Landlord and Tenant each represent and warrant to the
other that it has not dealt with any broker, agent, finder or

other person other than 73\/ ron BDouck.

("Broker") in the negotiation for or the obtaining of this Leasé
and agrees to indemnify and hold the other harmless from any and
all costs (including reasonable attorney's fees) and liability
for commissions or other compensation claimed by any such broker,
agent, rinder or other person, employed by it or claiming to have
been engaged by it in connection with this Lease other than
Broker. Tenant shall be responsible for any commission due
Broker. The provisions of this Section shall survive the
termination of this Lease.

36. MISCELLANEOUS.

a. The use of the singular herein shall include the

plural and vice versa; and the use of any gender shall include

all genders.
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b. The captions and headings herein are for
convenience and reference only and shall not be used to construe
or interpret this Lease. The underlinings under the defined
terms which appear at the place at which they are defined herein
are only for convenience in locating such defined terms.

c. No modification of this Lease shall be binding
unless such modification shall be in writing and signed by the
parties hereto.

d. This Lease shall not be redeemable under any
provision of law heretofore or hereafter enacted.

e. The invalidity or ~unenforceability of any
provision of this Lease, or any application thereof, shall not
affect or impair any other provisions or the validity or
enforceability of the remainder of this Lease, or any other
application thereof.

£. Nothing contained in this Lease shall be deemed or
construed by the parties hereto or by any third party to create
the relationship of principal and agent or of partnership or of
joint venture or of any association whatsoever between Landlord
and Tenant. Neither the computation of rent nor any other pro-
visions contained in this Lease nor any act or acts of the parties
hereto shall be deemed to create any relationship between Landlord
and Tenant other than the relationship of landlord and tenant.

g. As used in this Lease, the term "rent" or "rental"

shall mean and include any and all sums of money payable by
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Tenant to Landlord under the terms of this Lease, including, but
not limited to, rent and additional rent.

h. In the event the leasehold interest hereunder
shall ever be held by the same person or party who then holds the
reversionary interest under this Lease, no merger shall result
therefrom unless and until all persons having an interest in
either the leasehold interest created by this Lease or the
reversionary interest in the Demised Premises join in a written
instrument effecting such merger and such instrument is duly
recorded, otherwise both the leasehold and reversionary interests
shall continue, separate and distinct.

| i. Landlord and Tenant agree to execute, acknowledge
and deliver to each other simultaneously with the execution and
delivery of this Lease, a notice of lease for recording, and upon
the request of either party, to execute, acknowledge and deliver
to each other a notice of any future modifications or amendments
of this Lease, containing the information required by law for
recording the same (and such other information, other than the
rental terms, as either party may require) as to give notice of
such modifications of this Lease. In addition to the foregoing,
either Landlord or Tenant may at any time record this Lease and
any future modifications or amendments hereto in their entirety
all of which shall be executed and delivered by Landlord and

Tenant in recordable form. Tenant shall pay all charges and
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taxss dus upeon ¢r Icor the rsccrding ¢f +his Leszze, regarileszz of
when cxr by whom this Leass shall he rsccondgsd,

j.- The version of this lLezse dated June 26, 1387 whicg!

not Lardloxd is heredy dseclared rnull

was executed by Tenant but

and void
kK This Lease shall be null ané void unless executsd

and delivered by Landlord to Tenant on or before July 10.

IN WITMEZSS WHEREOF, the parties hereto have herzuntc

set their hands and seals the day and year first above written.

NORTH MARION DEVELOPMENT, INC.

bt -

Attest:

Titleéé;ezaakékue‘ Title: L/

{Corporate Seal]

‘o

\MERICAN BITUMINOUS POWER PARTNERS,
By its general partner:

AMERICAN HYDRO POWER COMPANY
By its general partners:

C & F Hydro Corp.

Presldent

and

Hydro Management Corp.

sy L [ W Hee b

Peter A. McGrath
President
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i

tre undersigned,

RICHARD
himselZ

partner o Am
McGRATE whe, Lei
+he President

general p&

acknowledge

i
B, i

Being f£ully authe
Lease ZIZor the

deed of Ameri
therein named

orn,
Wanhgemen- Corp., the
=n Kydro Power cCompany,
on behalf of those coruo*agﬂo;
rican Eydro Tower Comcanj,
+to do so, exacuted th ;o*egoing
therein containsd as the act ol
uminous Power FPartansrs

Tower . Ccmpany, and

ackncwledcged nimself

;, L.P.

and Notarial Sezl.

/(//%LL/))?( L

My Commission Expires:

Notaryv /Zublic

OANIEL J. McDEVITT
Notary Public, Phita., Phila. Co.
My Commission Expires Jan. 2, 1988




STATE OF M&ﬁ%&z@/

COUNTY OF WW

on this ___ __ day of , 1987, before
a Notary Publi€, p

s L

the undersigned, sonally appeared
: who, being duly sworn,
acknowledge imself to be the President of North Marion

Development, Inc., a West Virginia corporation and
acknowledged that he, on behalf of this corporation being
fully authorized to do so, executed the foregoing Lease
for the purpose therein contained as the act and deed of
North Marion Development, Inc. as the therein named

Landloxrd.

WITNESS My hand and Notarial Seal.

Notary Public

‘My Commission Expires: — i
o P —Jipf?iu,mm/




EXHIBIT A

Description of Grant Town Parcel

The Grant Town Parcel consists of all that property
described in, and conveyed to Landlord by, Deed dated May 21,
1986 from Eastern Associated Coal Corp. to North Marion
Development, Inc. recorded in the Recorder of Deeds Office in and
for Marion County, West Virginia in Deed Book 868 page 429 which
property is depicted on a Plat of Survey for American Power
Partners dated October 1987 and prepared by Stanley R. Harper,
Licensed Surveyor and which depicts a parcel containing 370.645

+/- acres.




EXHIBIT A-1

Legal Description of Joanna Tract

The Joanna Tract consists of all that property described as
"Parcel No. 8" in, and conveyed to Landlord by, Deed dated
October 29, 1985 from Eastern Associated Coal Corp. to North
Marion Development, Inc. and recorded in the Office of the
Recorder of Deeds in and for Marion County, West Virginia on
October 31, 1985 in Deed Book 862 page 1062.




EXHIBIT A-2

Legal Description of Adjacent Property

The Adjacent Property consists of all that property
described as "Parcel No. 9" in, and conveyed to Landlord by, Deed
dated October 29, 1985 from Eastern Associated Coal Corp. to
North Marion Development, Inc. and recorded in the Office of the
Recorder of Deeds in and for Marion County, West Virginia on
October 31, 1985 in Deed Book 862 page 1062.




EXHIBIT B
List of Landlord's Permits and Licenses

[To Be Supplied By Landlord]
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EXHIBIT C

List of Landlord's Permits and Licenses

1. 0-5-83 Refuse and waste coal material at the federal
#1 site, Grant Town, W.Va. (Presently in EAC
Corp. name to be transferred to ABPP).

2. 0-24-83 Clean coal stockpile also part of several
other areas not owned by North Marion
Development. This permit will be divided
and a new permit NR. issued to cover the
clean coal stockpile. Federal #1 site,
Grant Town, W.Va.

3. 0-21-83 Refuse site at the Joanna mine. Covers 80
: acres. This permit is in North Marion
Development name.

NOTE: Kim Hamilton at Peabody Coal Co. is preparing
DR-19A transfer applications for permit's NR.'s
0-5-83 and the new permit NR. covering the clean
coal stockpile which is presently under permit NR.
0-24-83.

N.M.D. will have to have permit NR. 0-21-83
tranferred to ABPP. -




EXHIBIT D
2481817 D

Conditions, Restrictions,

Agreements, Limitations,
Encumbrances

and Easements (other than this Lease)




EXHIBIT E
—_—s =

Amortization Schedule of Senior Debt follows this
page.
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" EXHIBIT g i

AMERTCAN BITUMINOUS POWER PARTNERS, L.D.

AMERTCAN RKILN PARTNERS, L.P.. 2 LIMITED FARTNERSHIP,

EASE CASE AMORTIZATION SCHEDULE

($ooo*s)

Operation Principail

Year Pavments*
Lok 3 742 ~ /68
2 2,632 |7
3 3,940 FFYL
4 3,992 2427
5 4,284 2 %S
6 4,413
7 4,431

K 4,832

10 5,092

11 5,486

12 5,885

13 6,899

14 7,348

15 7,326

16 _ 7,988

17 8,237

18 _ 6,751

1s 7,683

20 . 8,362

21 9,156

22 9,859

23 10,691

24 11,546 1595

25 ’ 12,375 (2,

$165,000

Subject tgo change based upon actual amount of Project
Bonds issued.

Partiaz Year,




tely 1,000 feet of the Initia] Cogeneration Plant which

will Teépresent the interconnection between the Initial

Cogeneration Plant and Mon Power'sg utility System and a313

transformers, switchgear, controls, relaying €quipment, towers,

and wires gag may be installeqd between Such point of
interconnection and Mon Power's Fairview-Rivesville line.

2. All instruments installegd at the Initia]

Cogeneration Plant to measure, or to measure and record, +the

£ Supply of, and the consumption

by the Initial Cogeneration Plant of, electric energy for

signals, in either direction, between the Initiajl Cogeneratiop

Plant ang M
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Set forth below are two examples showin

the burning of such fuels,

of actual fuel Usage, actuaf BTU content of fue
Lrom the Tesults in the examples,

Example | . Landlord would recejye $56,713 in this ey

()
(bh) Average
(a) Tons BTUs/Toy
Fuel Source ::1=mm (in n:c=m.v
1. Local Fue] 26,736 12,648
2. Foretgn Fuel 12,556 13,466
onmnxnm:a
Reason)
J. wanmmw: Fuel 12,556 13,466
Azczavanmnhzn
i
znamo=v
4. Tota) from 51,848 N/A

all Bources

EXNIBIT ¢

Calculation of vmnnm:nmma Rent - Example

g the wmnnn:nanm Rent payabie pur
nonmunz Fue) burned at a Plant in a particul ay month,

These examples are provided solely to illy

ample,

(d)
BTus
from Fuel
Source

(b)x(c)

Un miling.)
338. 16

169,08

169.08

—————
676,32

(c)
Z of Total BTUs
From Al)l Fye)

Sources
—2rces

252

——

1007

strate the Operation of Secti
S to be recefved or wcnnn:n;mn Rent to po paid,

suant to Section g¢, based upon :w:cn:mnﬁn
ot such fuels ang :wnonrmnhnap revenues rece
are not intended ¢
al resules may vary

(£)
Tota) Rev, From
Sale of Elect,
and mnama.

(3)
—_—

2,268,566

2,268,566

2,268,566

————

2,268,566

on 6 c. ang
Actu

(g)
Ame., o Total
Revenye
>n~ﬂur:nae_o to
Fucl Source

($)
(e)x(r)
—=2xln

1,134,283

567,14)

567,14}

———

2,268,566

al amounts of lLoca} and
ived through
o he

m:cmnu:nhm~_w

® projection

(1)

(h) ﬁnzennm<n
Applic, Rent

Rente ($)
Teretg., ¢4y x(h)

k¥4 J4,028

1% 5,671

3% 17,014

— ———

N/A 56,713



EXHIBIT (cont,)

Example 2 - Landlord woulg Tecelve $3),759 4, this example,

(g)
(d) Amt. of Total
BTUs (f) Revenye (1)
(c) from Fyel (e) Total Rev. Fronm >nnq»r=nac~m to (h) Tentatjve
(b) Average Source % of Total BTus Sale of Elect, Fuel Source Applic, Rent
(a) - Tonsg BTUs/Ton ArvuAnv From A1} Fuel and Steam, (%) Rent (%)
Fuel Source Burncd a»e thous.) (in millns.) Sources ($) (e)x(f) 1aﬂanm. hbvxﬁrv
. Loca] Fuel 5,342 12,648 67.6 102 2,268,566 226,856 Iz 6,805
2. Foreign Fuel 40,179 13,4606 541.1 802 2,268,560 1,814,854 1% 18,149
Acvaﬁnnmaa
Reason)
J. Foreign Fyel 5,022 13,456 67.6 10 2,268,560 226,856 3z 6,805
Azozovanmnm:w
Reason) -
4. Total from 50,548 N/A 676,3 100% 2,268,566 2,268,566 N/A It,759
all Sourceg

W




EXHIBIT C

Conditions, Restrictions,

Agreements, Limitations,
Encumbrances and Easements

(other than this Lease)

NONE







Execution

AMENDMENT TO
AMENDED AND RESTATED LEASE

THIS AMENDMENT (this "Amendment"), made as of this 28th day of
December, 1989, by and between HORIZON VENTURES OF WEST VIRGINIA,
INC., a West Virginia corporation (referred to herein as either
"Landlord" or "Horizon"), AMERICAN BITUMINOUS POWER PARTNERS,
L.P., a Delaware limited partnership transacting business in West
Virginia as American Bituminous Power Partners, Limited
Partnership ("Tenant"), and with respect only to the provisions
of Section 6 [Amendments to Section 41 (Miscellaneous)], NORTH
MARION DEVELOPMENT, INC., a West Virginia corporation ("North
Marion"), amends the Amended and Restated Lease (the "ABPP
Lease") dated as of November 29, 1989 by and between Landlord,
Tenant and North Marion. Capitalized terms used but not defined
herein shall have the meanings assigned to them in the ABPP
Lease. Capitalized terms defined herein are hereby incorporated
by reference into the ABPP Lease. All amendments referred to
herein are amendments to the ABPP Lease.

WHEREAS, (i) ABPP has the right under Section 10 c. of the
ABPP Lease to request separation of the Demised Premises by means
of separate leases which are independent of any other leases and
are direct between Landlord and the tenant under such separate
leases and (ii) ABPP has requested separation of a portion of the
Grant Town Parcel by means of two separate leases, i.e., a Lease
dated the date hereof by and between Horizon, North Marion and

American Kiln Partners, Limited Partnership, a Delaware limited




partnership ("AKP"), a copy of which is attached hereto as
Exhibit A [AKP Lease] (the "AKP Leése"), and the ABPP Lease as
amended by this Amendment. -

WHEREAS, the parcel of land being separated from the Grant
Town Parcel is referred to in the AKP Lease and herein as the

"Kiln Facility Parcel" and the "Demised Premises" as defined in

the AKP Lease is referred to herein as the "AKP Demised

Premises."

WHEREAS, the Demised Premises and the AKP Demised Premises

are referred to collectively herein as the "Total Demised

Premises."

WHEREAS, AKP has been organized for the purposes of, and
intends to engage in, among other potential businesses, the
businesses of developing, operafing, leasing, selling and
otherwise dealing in, for itself and/or on behalf of others,

sawmill and wood-drying kiln facilities ("Kiln Facilities"), as

well as facilities for the processing of ash residue from the
Plants.

WHEREAS, AKP intends to purchase steam generated by the
Plants for use in kiln drying lumber and other wood products at
AKP's initial sawmill and kiln drying facility which will be

located on the Kiln Facility Parcel (the "“Initial Kiln

Facility"). Such steam shall be transported from the Initial
Cogeneration Plant to the Initial Kiln Facility by pipes and

related equipment which will be owned in part by ABPP and in part

by AKP.




WHEREAS, the parties desire to amend the ABPP Lease to
provideifor, among other things, (i) the separation of the Kiln
Facility Parcel and certain easements, licenses and rights of way
as provided in the AKP Lease, (ii) the amendment of Exhibit A-1
to the ABPP Lease to provide for more accurate property
descriptions based upon information disclosed in surveys which
are in preparation and to add to the Joanna Parcel an
approximately twenty-four (24) acre parcel which was
inadvertently excluded from the original description of the
Joanna Parcel, and (iii) if required by surveys which are in
preparation, the amendment of Exhibit A to the ABPP Lease to

provide for more accurate property descriptions.

NOW, THEREFORE, in consideration of the premises (i.e., the

recitals) and the mutual covenants herein contained, Landlord,
North Marion and Tenant hereby covenant and agree as follows:
1. AMENDMENTS TO DEFINITION OF DEMISED PREMISES, EXHIBIT

A-1 [DESCRIPTION AND SURVEY OF JOANNA PARCEL] AND EXHIBIT A
[DESCRIPTION AND SURVEY OF GRANT TOWN PARCEL].

a. The last sentence of the second "Whereas" clause
which contains the definition of the Demised Premises shall be
amended to read in its entirety as follows:

"The Grant Town Parcel (excluding therefrom the

Kiln Facility Parcel) and the Joanna Parcel together

with other rights as hereinafter described, including

those described in subsections a. through f. of Section
1A [Demised Premises] hereof are herein referred to

collectively as the 'Demised Premises.'"
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b. Exhibit A-~-1 [Description and Survey of Joanna
Parcel] is amended to read in its entirety as set forth in
Exhibit B hereto [Revised Exhibit A-1 to ABPP Lease].

c. Exhibit A [Description and Survey of Grant Town
Parcel] is amended, if, and to the extent provided in, Exhibit
B-1 hereto [Revisions to Exhibit A to ABPP Lease].

2. AMENDMENTS TO SECTION 1A [DEMISED PREMISES].

a. Clauses (iv) and (v) of subsection d. of Section
1A [Demised Premises] shall be amended to read in their entirety
as follows:

"{(iv) for the erection, operation and maintenance
of steam pipelines, valves, systems and related
apparatus between the Plants and the Initial Xiln
Facility and any Kiln Facilities which Tenant may
operate on the Demised Premises and (v) as may be
reasonably necessary for and related to any use made by
Tenant of the Demised Premises or the proper and
efficient operation of the Plants or the Xiln
Facilities or the conduct of any other business by
Tenant.”

b. Section 1A [Demised Premises] shall be amended by
adding the following clauses after line 12 on page 6 and deleting

from page 6 lines 13 through 16 inclusive:




"f. easements and rights of way (the 'Easements

and Rights of Way') on, over, ‘under, and pertaining to

the Kiln Facility Parcel to the extent the same are
necessary or desirable in Tenant's sole discretion, (i)
for vehicular and pedestrian ingress and egress to and
from the Demised Premises, (ii) for the installation,
operation and maintenance of utility lines, conduits
and systems serving the Demised Premises, (iii) for the
erection, operation and maintenance of electrical
transmission lines and systems and relateq apparatus
between the Demised Premises and those of the utility
company or companies which may from time to time
purchase electricity generated by the Plants and/or
supply electricity or other utility products or
services to the Plants, (iv) for the erection,
operation and maintenance of steam pipelines, valves,
systems and related apparatus between the Initial
Cogeneration Plant and the Initial Kiln Facility and
(v) as may be reasonably necessary for and related to
any use made by Tenant of the Demised Premises or the
proper and efficient construction, operation and
maintenance of the Initial Cogeneration Plant, the
conduct of any other business by Tenant, the

performance by Tenant- of its obligations under




applicable licenses and permits or the removal of waste
coal material from the Grant Town Parcel; provided,
that Landlord agrees that the Easements and Rights of
Way may be limited or restricted, at the option of
Tenant, pursuant to agreements solely between Tenant
and AKP.

SUBJECT, HOWEVER, to the applicable
provisions of this Lease, and the conditions,
restrictions, agreements, limitations, encumbrances and
easements, if any, shown on Exhibit C [Conditions,
Restrictions, etc.]."

3. AMENDMENTS TO SECTION 3 [USE; PLANT DEVELOPMENT] .

a. Section 3 [Use; Plant Development] shall be _
amended by substituting the following clause B for the clause B
located on pages 10 and 11 of the ABPP Lease:

"B. one or more industrial, commercial,
wholesale, retail, residential, public use, convention
or recreational facilities, including, but not limited
to, Kiln Facilities that may purchase steam generated
by the Initial Cogeneration Plant, industrial parks,
distribution centers, storage facilities, manufacturing
or processing facilities, shopping centers, hotels,
motels, restaurants, office facilities, medical, dental
and health care facilities, nursing and retirement

homes, apartments, condominiums, single-family and




other residential uses, public buildings and

facilities;".

b. Section 3 [Use; Plant Development] shall be
amended by substituting for the words "Kiln Facility" in the
third line on page 12, the words "Kiln Facilities" and by
substituting the word "a" for the word "the" in the fifth line on
page 13.

4. AMENDMENTS TO SECTION 6 [RENT].

a. The Percentage Rent, Pre-Startup Minimum Rent and
Post-Startup Minimum Rent which accrues or is due under Section 6
[Rent] shall be reduced by an amount equal to the "Basic Rent"
and "Minimum Rent" under the AKP Lease actually paid by AKP or by
ABPP.

b. Subsection c¢. of Section 6 [Rent] shall be amended
by adding the words " (including AKP)" after the word "parties" in
the secoﬁd line of clause (ii) on page 18.

5. AMENDMENTS TO SECTION 7 [RENT PAYMENT].

Subsection d. of Section 7 ([Rent Payment] shall be
amended by inserting the word "Initial" before the words "Kiln
Facility" in the second to the last line on page 24.

6. AMENDMENTS TO SECTION 72 [SUBORDINATION OF RENT].

a. Subsection a. of Section 7A [Subordination of
Rent] shall be amended to read in its entirety as follows:
"a. All Percentage Rent, any and all

interest with respect to Percentage Rent and all




Post-Startup Minimum Rent (hereinafter

collectively called the 'Subordinated Rent') is

subordinated and subject in right of payment to
the prior payment in full when due of all Senior
Debt of Tenant in accordance with the provisions
of this Section 7A. As used herein, the term

'Senior Debt' shall mean all indebtedness,

obligations, and liabilities of Tenant pursuant to
all notes, letters of credit, loan agreements,
reimbursement agreements and/or guarantees

(collectively, 'Credit Agreements') between Tenant

and any banks or other financial institutions
providing a letter of credit or other form of
security or credit enhancement for the tax-exempt
bonds being used to finance a portion of the costs
of the 1Initial Cogeneration Plant ('Project
Bonds') and/or providing other financing for the
Initial Cogeneration Plant including, without
limitation, all principal, premium (if any) and
interest on all loans and other extensions of
credit made pursuant to the Credit Agreements and
any and all refinancings, renewals or extensions
thereof (including any interest accruing

subsequent to the commencement of bankruptcy,




insolvency or similar proceedings with respect to

Tenant); provided, however, that the term Senior

Debt as used herein (i) shall be limited to an
aggregate principal amount of indebtedness or
liabilities not exceeding at any time the sum of
$155,000,000, and (ii) shall not include any new
loans or other extensions of credit made to Tenant
pursuant to an amendment of any of the Credit
Agreements after completion of the 1Initial
Cogeneration Plant unless the proceeds thereof are
used for the puréose of operating, maintaining or
improving the Initial Cogeneration Plant and are
approved by the Public Service Commission of West
Virginia. The aggregate principal amount of
Senior Debt shall be repayable (except in the case
of (a) any refinancings, renewals or extensions
thereof, (b) any new loans or other extensions of
credit made in accordance with the provisions of
clause (ii) of the preceding sentence, (c) the
expiration of any letter of credit with respect
thereto, (d) default in the payment thereof or (e)
acceleration thereof due to an event of default)
as set forth in the amortization schedule attached
as Exhibit E [Base Case Amortization Schedule]

hereto."
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b. Exhibit E [Base Case Amortization Schedule] shall
be amended to read in its entirety as set forth in Exhibit C
hereto [Revised Exhibit E to ABPP Lease].

7. AMENDMENTS TO SECTION 8 [TAXES].

The last sentence of subsection a. of Section 8 [Taxes]
shall be amended to read in its entirety as follows:
"Notwithstanding anything to the contrary
herein contained and to effect a partial
sharing by Tenant of Landlord's Real Estate
Taxes and 'Landlord's Real Estate Taxes'
under subsection a. of Section 8 [Taxes] of

the AKP Lease (collectively, 'Landlord's

Total Real Estate Taxes'), Tenant shall, in

addition to any other amounts due
hereunder, pay as Landlord directs, either
to Landlord or directly to the appropriate
taxing authority: (i) $5,000 as Tenant's
partial share of Landlord's Total Real
Estate Taxes assessed during each whole or
partial calendar year (pro-rated for any
partial year) during the term of this Lease
following Startup and payable in arrears on
the tenth (10th) day of January of the year
following the year in which assessed; and,

in addition thereto, (ii) that amount by

-~10~




which Landlord's Total Real Estate Taxes
assessed for any whole or part{al calendar
year (pro-rated for any partial year)
during the term of this Lease following
Startup exceeds fifty percent (50%) of the
aggregate of (A) the gross amount of all
Post-Startup Minimum Rent and Percentage
Rent accrued during such whole or partial
calendar year and (B) the gross amount of
all Basic Rent and Minimum Rent under the
AKP Lease accrued during such whole or
partial calendar year, which amount shall
be due and payable in arrears on the tenth
(10th) day of February of the year which
follows the calendar year during which such
amount is accrued."

8. AMENDMENTS TO SECTION 10 [ASSIGNMENT OR

SUBLETTING; SEPARATE PARCELS; SEPARATION OF LEASEHOLD
ESTATE] .

a. Subsection c¢. of Section 10 [Assignment or
Subletting; Separate Parcels; Separation of Leasehold
Estate] shall be amended by substituting the words "Kiln
Facilities" for the words "Kiln Facility" in the seventh
line on page 49.

b. Section 10 [Assignment or Subletting; Separate

Parcels; Separation of Leasehold Estate] is amended by adding the

-11-~




following subsection e. thereto.

{

"e. Separation of the Demised Premises by
separate leases or otherwise shall occur only with the
prior written consent of and subject to the lien of
each Leasehold Mortgagee."”

9. AMENDMENTS TO SECTION 23 [TENANT FINANCING; LEASEHOLD
MORTGAGES.

a. Section 23 [Tenant Financing; Leasehold Mortgages]
shall be amended by deleting the words "the Kiln Facility" from
the twenty-first (21st) line on page 65, the third line from the
bottom of page 66 and the third and fourth lines of page 67.

b. Subsection m. of Section 23 [Tenant Financing;
Leasehold Mortgages] shall be amended by substituting the word
"agent" for the word "agreement" in the fifth line of such
subsection.

10. REMOVAL OF LOCAL FUEL.

The parties hereby agree that notwithstanding anything
to the contrary contained in the ABPP Lease, Tenant shall not be
permitted to remove Local Fuel from the Demised Premises.

11. AMENDMENTS TO SECTION 41 [MISCELLANEOUS].

a. Subsection c. of Section 41 [Miscellaneous] is
amended by adding the following sentence thereto:
"Notwithstanding the foregoing, this Lease

may be modified, amended or terminated

-12~




b.

Section 41:

without the consent or agreement of North
Marion provided only that such
modification, amendment or termination
(unless consented or agreed to by North
Marion in writing) shall not alter, amend,
modify or terminate North Marion's rights
and obligations under the following
sections and provisions of this Lease

(collectively 'North Marion's Rights and

Obligations'): the first sentence of

subsection b. of Section 1 [Amendment of
Prior Lease; Substitution of Horizon as
Landlord], Section 25 [Further Assurances],
Section 39 [Certain Representations and
Agreements of North Mafion and Horizon] and
Subsections ¢., 4., i., j., and n. of
Section 41 [Misc.]."

The following Subsection o. shall be added to

"o. Notwithstanding anything to the
contrary contained in this Lease, North

Marion's sole rights and obligations

‘hereunder shall be North Marion's Rights

and Obligations."”

-13-




12. MISCELLANEOUS.

i

a. The use of the singular herein shall include the
plural and vice versa; and the use of any gender shall include
all genders.

b. The captions and headings herein are for
convenience and reference only and shall not be used to construe
or interpret this Amendment. The underlinings under the defined
terms which appear at the place at which they are defined herein
are only for convenience in locating such defined terms.

c. The invalidity or unenforceability of any
provision of this Amendment, or any application thereof, shall
not affect or impair any other provisions or the validity or
enforceability of the remainder of this Amendment, or any other
application thereof.

d. Nothing contained in this Amendment shall be
deemed or construed by the parties hereto or by any third party
to create the relationship of principal and agent or of
partnership or of joint venture or of any association whatsoever
between Landlord and Tenant. Neither the computation of rent nor
any other provisions contained in this Amendment nor any act or
acts of the parties hereto shall be deemed to create any
relationship between Landlord and Tenant other than the

relationship of landlord and tenant.
e. Landlord, North Marion, and Tenant agree to

execute, acknowledge and deliver in recordable form to each other

-14-




simultaneously with the execution and delivery of this Amendment,
a memorandum of tﬁis Amendment for recording, containing the
information required by law for recording the same (and such
other information, other than the rental terms, as either party
may require) as to give notice of the terms of this Amendment.
In addition to the foregoing, either Landlord or Tenant may at
any time record this Amendment in its entirety. Tenant shall pay
all charges and taxes due upon or for the recording of this
Amendment or a memorandum thereof regardless of when or by whom
the same shall be recorded.

f. This Amendment shall be construed, interpreted and
enforced according to the laws of the State of West Virginia,
without regard to principles of conflict of laws.

g. Landlord confirms that the representations and
warranties made by Landlord in the ABPP Lease remain accurate in
all respects.

h. The terms of the ABPP Lease shall remain in full
force and effect except as specifically amended by the terms of
this Amendment.

i. Landlord and Tenant agree that any exhibits which
are not attached to this Amendment as of the date of execution
may be attached after execution'provided such exhibits are signed
by Stanley Sears on behalf of the Landlord and by Peter McGrath
on behalf of the Tenant. Tenant and Landlord represent, warrant,

and agree that the foregoing individuals are authorized to sign
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such exhibits on behalf of Tenant and Landlord, respectively, and

that upon such signature, this Amendment and the Amended ABPP
Lease, including those exhibits executed by Peter McGrath and
Stanley Sears, shall be the valid and binding obligation of
Landlord and Tenant respectively, enforceable against Landlord
and Tenant, respectively, in accordance with its terms.

IN WITNESS WHEREOF, the parties hereto have hereunto

set their hands and seals the day and year first above written.

LANDLORD

Attest: HORIZON VENTURES OF WEST VIRGINIA, INC.

>

L ade 1{%, 2‘“4_(4‘(7% By=/4/g¢/ 77&4// rg o
giﬁe Wﬂzcuﬁv giﬁe JZreacile =
[Corporate Seall]

NORTH MARION

Attest: NORTH MARION DEVELOPMENT, INC.

Title: dgscdtont ﬂf—&te/@?

[Corporate Seal]
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Attest:

[Corporate Seall]

Attest:

Name: ;Svsm Grles
Titie: 1557 % ©

{Corporate Seall]

Attest:

e

Title: Ass ik Secce

TENANT

AMERICAN BITUMINOUS POWER PARTNERS, L.P

By its general partners:

AMERICAN HYDRO POWER COMPANY
By its general partners:

C & F Hydro Corp.

: v//”\/ﬂ L
By: ’ ///%/%Zﬁm

er

“Riqﬁafd q Halloran
Presiden

and

Hydro Management Corp.

by:_ foB H heefeall

Peter A. McGrath
President

and

PLEASANT VALLEY ENERGY COMPANY

By: /¢:rﬁ€ﬁt4:«22~__;~

Title: Vice President and Treasurer

Namel: Douglos, -wh‘:ﬁ@ Name : Scott B. T. Sinclalr
\1

[Corporate Seall
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COMMONWEALTH OF PENNSYLVANIA)

county oF _Philalelph e )

o 5 .

On this .3‘> day of 1)€C€n1b@f » 1989, before the
undersigned, a Notary Public, personally appeared RICHARD J.
HALLORAN who, being duly sworn, acknowledged himself to be the
President of C&F Hydro Corp., a general partner of American Hydro
Power Company, and PETER A. McGRATH who, being duly sworn,
acknowledged himself to be the President of Hydro Management
Corp., the other general partner of American Hydro Power Company,
and acknowledged that on behalf of those corporations as general
partners of American Hydro Power Company, they, being fully
authorized to do so, executed the foregoing Amendment to Amended
and Restated Lease for the purpose therein contained as the act
and deed of American Hydro Power Company, a general partner of
American Bituminous Power Partners, L.P. as the therein named
Tenant.

WITNESS My hand and Notarial Seal.

IR -

Nofary Public

My Commission Expires:

NOTAF!IAL SEAL
L J MeDEVITT, Notany Public
et Philadelphia County
0 Expires dan, 2, 1992




-

STATE OF (Jest Virainia )

COUNTY OF Ol

~ g8

On this agy\day of l\,acember, 1989, before the
undersigned, a Notary Public, personally appeared

m. Sears who, being duly sworn, -
acknowledgaﬁ himself to be the President of North Marion
Development, Inc., a West Virginia corporation and acknowledged
that he, on behalf of this corporation being fully authorized to
do so, executed the foregoing Amendment to Amended and Restated
Lease for the purpose therein contained as the act and deed of
North Marion Development, Inc.

WITNESS My hand and Notarial Seal.

I do l—ﬁjét,u.zdim

Notaf'y Public

Wheeling, West \"ufg'ﬂlﬁ 25003
My Ccmmission Expiies May 24, 1969




STATE OF CALIFORNIA )

)
COUNTY OF ORANGE )

On this 29th day of December, 1989, before me, the undersigned
notary public, personally appeared Scott B. T. Sinclair, personally
known to me to be the person who executed the within Amendment to
Amended and Restated Lease and who acknowledged that he is Vice
President of Pleasant Valley Energy Company, a general partner of
American Bituminous Power Partners, L.P., the limited partnership
that executed the within Amendment to Amended and Restated Lease
and is duly authorized to execute documents on behalf of American
Bituminous Power Partners, L.P., and that he executed the within
Amendment to Amended and Restated Lease for the purposes therein
contained on behalf of American Bituminous Power Partners, L.P.

WITNESS my hand and official seal.

oo oF Aamboia

Notary Public

—

OFFICIAL SEAL
VALORIE F. GAMBINA
Notary Public-Catifornia

ORANGE COUNTY




STATE OF J'V_L)JA—F Viora tnia)

COUNTY OF (Nir, ~ )

}'\ _
On this 38* day of iE('QﬁLb@E, 1989, before +the

undersigned, a Notary Public, personally  appeared

resJ MNoshagua who, being duly sworn,
acknowledged himseX¥f’to be the President of Horizon Ventures of
West Virginia, Inc., a West Virginia corporation and acknowledged
that he, on behalf of this corporation being fully authorized to
do so, executed the foregoing Amendment to Amended and Restated
Lease for the purpose therein contained as the act and deed of
Horizon Ventures of West Virginia, Inc. as the therein named
Landlord.

WITNESS My hand and Notarial Seal.

&/’(DLL b ()\ N O g Cer

Notar¥y Public
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Exhibit A - AKP Lease

A copy of the execution draft of the AKP Lease is
attached hereto.




Exhibit B - Revised Exhibit A-1 to ABPP Lease

¢

Revised Exhibit A-1 to the ABPP Lease follows this
page.




Exhibit B-~1 - Revised Exhibit A to ABPP Lease

€

Revised Exhibit A to the ABPP lLease follows this page.




Exhibit C - Revised Exhibit E to ABPP Lease

A copy of the revised Base Case Amortization Schedule

(Exhibit E to the ABPP Lease) is attached hereto.




Ty 7 .; Exhibit C- Revised "
. i =-:Exhibit:E to:ABPP Lease
; W_LWE&_M&;—Q
] ZAT E
; {2000°5)
operation ¥par Taxable Loans Tax-Exempt Debt Total
1 (Partisd year) . 200 0o 200
2 2,000 o 2,000
3 2,800 0 2,800
4 o 2,900 2,900
5 o 2,900 2,900
6 o 2,800 2,800
7 o 2,700 2,700
9 i 0 4,800 4,800
10 i 0 5,100 5,100
11 3 (o] 5,500 5,500
12. 1 0 5,900 5,900
13 : o 6,900 6,900
14 : o 7,300 7,300
15 ; o 7.300 7,300
16 o 8,000 8,000
17 o 8,200 8,200
18 o 6,800 6,800
19 3 o 7.700 7,700
a1 ; o 9,300 9,200
22 o 9,900 9,900
23 o 10,700 10,700
24 o 11,500 11,500
25 9 12,400 13,400
3 5,000 150,000 155,000
33868 .

Biadiialadnla,
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SECOND AMENDMENT TO

AMENDED AND RESTATED LEASE

L .

THIS SECOND AMENDMENT (this "Second Amendment"), made as of

this 11th day of January, 1990, by and between HORIZON VENTURES
OF WEST VIRGINIA, INC., a West Virginia corporation (referred to
herein as either "Landlord” or "Horizon") and AMERICAN BITUMINOUS
POWER PARTNERS, L.P., a Delaware limited partnership transacting
business in West Virginia as American Bituminous Power Partners,
Limited Partnership ("Tenant”) amends the Amended and Restated
Lease dated as of November 29, 1989 by and between Landlord,
Tenant and North Marion Development, Inc., as amended by an

Amendment to Amended and Restated Lease (the "First Amendment")

dated December 28, 1989 (as so amended, the "ABPP Lease").

Capitalized terms used but not defined herein shall have the
meanings assigned to them in the ABPP Lease. Capitalized terms
defined herein are hereby incorporated by reference into the ABPP
Lease. All amendments referred to herein are amendments to the

ABPP Lease.
WHEREAS, the parties desire to amend the ABPP Lease in

certain respects as provided below.
NOW, THEREFORE, in consideration of the premises (i.e., the
recitals) and the mutual covenants herein contained, Landlord and

Tenant hereby covenant and agree as follows:




1. AMENDMENTS TO SECTION 1A [DEMISED PREMISES].

Subsection f. of Section 1A [Demised Premises] shall be
amended by adding the words ", which agéeements, in order to be
effective, must be consented and agreed to in writing by each
Leasehold Mortgagee." after the word "AKP" at the end of such

subsection.

2. AMENDMENTS TO SECTION 7A [SUBORDINATION OF RENT].

a. Subsection b. of Section 7A [Subordination of
Rent] shall be amended by adding the following two sentences at
the end thereof: I
"Landlofd acknowledges and agrees that the
occurrence of a Letter of Credit Expiration Event (as
defined below) shall constitute a default in the
payment of Senior Debt within the meaning of this
subsection b. and the other provisions of this Section
7A until the Senior Debt is paid in full, and that
after such event, pursuant to this subsection b.,
Tenant shall be prohibited from, directly or
indirectly, making or agreeing to make any payment (in
cash or property, by set-off or otherwise), direct or
indirect, of or on account of any Subordinated Rent,
and no such payment of Subordinated Rent shall be
accepted by Landlord until the Senior Debt is paid in
full. As used in this subsection b., the term 'Letter

of Credit Expiration Event' means the expiration of the

letter of credit securing the Project Bonds prior to




the payment in full of such Project Bonds and the

?aking of refunding loans to pay the reimbursement

obligations for the resultingldraw on such letter of

credit."

b. In connection with the foregoing amendment of
Section 7A [Subordination of Rent], Tenant delivered to Landlord
a certain letter dated January 10, 1990, a true and correct copy
of which is attached hereto as Exhibit D ([Tenant Letter of
January 10, 1990].

3. AMENDMENT TO SECTION 41 [MISCELLANEOUS] .

Subsection i. of Section 12 [Miscellaneous] of the
First Amendment is hereby deleted in its entirety.

4. AMENDMENTS OF EXHIBITS TO FIRST AMENDMENT.

a. Landlord and Tenant acknowledge and agree that
Exhibit; B [Revised Exhibit A-1 to ABPP Lease] and B-1 [Revised
Exhibit A to ABPP Lease] to the First Amendment, which Exhibits
were not attached to the First Amendment at the time of
execution, shall read in their entirety as set forth in Exhibits
B [Exhibit B to Second Amendment] and B~1 [Exhibit B-1 to Second
Amendment] hereto, respectively.

b. Exhibit E [Base Case Amortization Schedule], which
was previously amended pursuant to Section 6 b. of the First
Amendment, shall be further amended to read in its entirety as

set forth in Exhibit A [Revised Exhibit E to ABPP Lease] hereto.




5. KILN FACILITY PARCEL.

Landlord and Tenant acknowledge and agree that the Kiln
Facility Parcel as defined and used in the ABPP Lease shall be as
described in Exhibit C [Kiln Facility Parcel] hereto.

4. MISCELLANEQUS.

a. The use of the singular herein shall include the
plural and vice versa; and the use of any gender shall include
all genders.

b. The captions and headings herein are for
convenience and reference only and shall not be used to construe
or interpret this Amendment. The underlinings under the defined
terms which appear at the place at which they are defined herein
are only for convenience in locating such defined terms.

c. The invalidity or unenforceability of any

provision of +this Second Amendment, or any application thereof,

shall not affect or impair any other provisions or the validity

or enforceability of the remainder of this Second Amendment, or

any other application thereof.

d. Nothing contained in this »econd Amendment shall
be deemed or construed by the parties heretd or by any third
party to create the relationship of principal and agent or of
partnership or of joint venture or of any association whatsoever
between Landlord and Tenant. Neither the computation of rent nor
any other provisions contained in this Second Amendment nor any

Sap—

act or acts of the parties hereto shall be deemed to create any




relationship between Landlord and Tenant other than the

relationship of landlord and tenant.

e. Landlord and Tenant agree to execute, acknowledge
and deliver in recordable form to each other simultaneously with
the execution and delivery of this Second Amendment, a memorandum

- ——
of this Second Amendment for recording, containing the
information required by law for recording the same (and such
other information, other than the rental terms, as either party
may require) as to give notice of the terms of this Second
Amendment. In addition to the foregoing, either Landlord or
Tenant may at any time record this Second Amendment in its
entirety. Tenant shall pay all charges and taxes due upon or for
the recording of this Second Amendment or a memorandum thereof
regardless of when or by whom the same shall be recorded.

f. This Second Amendment shall be construed,

interpreted and enforced according to the laws of the State of
West Virginia, without regard to principles of conflict of laws.

g. Landlord confirms that the representations and

warranties made by Landlord in the ABPP Lease remain accurate in

all respects.

h. The terms of the ABPP Lease shall remain in full
force and effect except as specifically amended by the terms of

this Second Amendment.
—_—




IN WITNESS WHEREOF, the parties hereto have hereunto

set their hands and seals the day and year first above written.

v

LANDLORD

Attest: HORIZON VENTURES OF WEST VIRGINIA, INC.

4. By: %/J %.//14,,0«'—%

Name:

Tltle/,zgcgé L

[Corporate Seal]




TENANT °

AMERICAN BITUMINOUS POWER PARTNERS, L.P.,
By its general partners:

AMERICAN HYDRO POWER COMPANY
By its general partners:

Attest: C & F Hydro Corp.

p 7 .

i o e B
Name: Cepr v Mc Gahe
Title: My . Sec- President

[Corporate Seal]

and
Attest: Hydro Management Corp.
. % /L/»»ZZ
(2w LA GBI . Peter A. McGrath-

Title: Ayt Sceo- President
[Corporate Sealj
Attest: PLEASANT VALLEY ENERGY COMPANY

: By: LG til b

/. Name: Scott B. T. Sinclalr

7%,! Title: Vice President and Treasurer

[Corporate Seal]




JOANNA PARCEL TWO

. §LL THAT surface tract or piece“df:ground, SITUATE
in.:Marion Qounty, West Virginia, described according

£to a certain PLAN OF SURVEY made for American Bituminous
Power Partners by Walter N. Haine Associates, IncC-, -
dated January 4, 1990 and revised January 11, 1990

as follows to wit: )

All that piece oI parcel of land situate on the east side
of Mods Run Road (also known &S Route 16), near Rachel, Lincoln
pistrict, Marion County, West virginia, and being more
particularly described as follows, survey meridian courses
based on the oand line of 2 156 acre tract O parcel of ground
conveyed to Eastern Associated Coal Corb. by deed dated the 2nd
day of  June, 1969 and recorded in deed book 738 page 283 in
parcel No. 7. parcel One, one of the land records of Marion
county, West virginia, and horizontal distances being used

+nroughout, to wit:

Beginning for the same at a 5/8 inch iron baxr found om the

'ﬂgwéstﬁside'of“Mods:Run Road said bar stands South 74. degrees 0

minu&es.OLseconds'Bast 75.39 feet from the beginning of -the 2nd

'flnline_oféthefsaidjlsé acre Eastern Associatedeoa;;Co;p.nTract.
'szHENCEmwithgandgpiqding on the remainder of*thefsaidfznd;line_A

" lsoutn <74 degrees {0 minutes 0 seconds East 1749 .84 : feet to -the
fcortex{of.éailzngaple tree found‘in"a:fencelinegsaidimap;e-

stands at the end of the 5th line of a ;ract'of.grouﬁd‘conveyed
" to Clyde pillingsley by deed dated the 6th day of. May 1959 .and
.recorded?injdeed pook 609 page 522, one_of-the;land~records:of

Marion CountyugiWest virginia, said trect of ~ ground now . oT

'formerly-owned?beMildnod B. Billingsley and recorded in will
book B89 page='330‘,"' one of the will records of _Marion County,
West Virginia: 7 : o -

THENCE with and binding on the sth and part of the 4th
1ine reversed OFf +he said Billingsley deed the following two
courses and distances: South 20 degrees 24 minutes 10 seconds
West 49.50 feet to a point: - '

THENCE South 32 degrees 35 minute 11 seconds west 63.71
feet to a 1 1/2" iron bar found, said bar stands at the end of
the 4th line of that tract of ground conveyed to Andy Tekiele
and Mary Tekiele by deed dated the 1l4th day of September 1953
and recorded in deed book 540 page 359, oune of the land records
of Marion County. West Virginia;

THENCE with end binding c¢n the 4th +hrough 2nd lines
rgversed of the said Tekiele deed the following 3 courses and
QLStances: South 87 degrees 44 minutes 57 seconds west 81l2.6¢
feet o a 12" Hickory tree found a fenceline corner; o

Page Two
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THENCE Souih 37 degreses 57 minutes 13 seconds West 289.99
foat to a 48" White Qak tree found at 2 fenceline corner:;

THENCE South 5 degrees 43 minutes 1 seconds East 245.%4
feet to a 24" Cherrn tree found at the intersection of
fencelines, said Cherry tree also stands in the line of The
Rolling Hills FRealty, Inc. Lot Subdivision, & plat of said
Subdivision being recorded in deed book 475 page 2, one of the
land records of Marion County, West Virginie:;

THENCE 'with the lines of said Subkdivision South 84 degrees
37 minutes 32 seconds West for 430.62 feet to a 5/8" iron bar
set, said bar stands at the end cf the 4th line of the first
parcel of a tract of ground conveyed to Archie B. Ramage and
Gaila B. Ramage by deed dated the 12th day of April 1971 and
recorded in deed book 753 page 88, one cf the land records of

Marion County, West Virginia;

THENCE with and binding on the 4th and 3zxd lines reversed
of the said Ramage deed the following two courses and
. distances: North 21 degrees 53 minutes 45 seconds West 266.64

feet to a 5/8" iron bar set:

THENCE North 78 degrrees 58 minutes 5 seconds West 206.33
feet to a P.K. nail set in the centerline of Mods Run Road;

THENCE with Mods Run Road the following 5 courses and
distances: North 25 degrees 2 minutes 1 seconds East 42.50
feet to a point in said road; :

'THENCE North 9 dagrees 18 minutes 43 seconds East 165.00
feet to a point in said road:

THENCE North 12 degreeé 30 minutes 2 seconds VWest 198.00
feet to a point in said road:;

THENCE North 5 degrees 4 minutes 23 seccnds East 219.00
feet to a point in said road;

THENCE North 10 degrees 42 minutes 1 seconds East 225.9%
feet to the beginning, containing 21.56 acres more oOr less, all
of which is shown on the attached plat which is intended to be

recorded as a part hereof.

Being all that ract or parcel of ground conveved %o
Eastern Associeted Coal Corp. DY deed dated the 2nda day of
June, 1969 and recorded in deed ovook 738, page 283 in Parcel
No. 9, one of the land records of Marion County, West Virginia
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Together with and subject to covenants, easements and
restrictions of record.

Excepting all of the above described property which lies
within the right of way of Mods Run Road.

Page Four
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EXHIBIT B-1 TO SECOND AMENDMENT

GRANT TOWN PARCEL

ALL THAT Surface tract or piece of ground, SITUATE in Paw Paw

District, Marion County, West Virginia, described according t
a Plat of Survey Grant Town Site for American Bituminous Power
Partners by Triad Engineering Consultants Inc. drawing #87282%-1
dated December 12, 1989 and revised January 10, 1990 as follows

to wit:

T

BEGINNING at a 1 inch pipe in concrete (found), said 1 inch pipe
being the Point of Beginning and corner no. 1 of a 370.645 acre
tract as shown on the unrecorded Plat of Survey for American Power
Partners dated October 1987 as prepared by Stanley A. Harper,
LLS 2360; thence from said rpoint of beginning North 05 degrees
31 minutes 53 seconds East crossing a 6 inch and 3 inch gas line,
459.14 feet to a Gas Line Marker (found), thence North 12 degreses
44 minutes 19 seconds East 624.31 feet to a point in road, WV
25/5 .passing <through a % inch iron rod in concrete (found) at
599.31 feet: +thence South 72 deqrees 58 minutes 30 seconds East
13.83 feet to a point in road, WV 25/5, thence North 6 degrees
26 minutes 00 seconds West 458.51 feet to a monument set, thence
North 20 degrees 57 minutes 00 seconds West 443.14 feet to a
monument set, thence North 7 deqrees 34 minutes 00 seconds .East
173.58 feet to a monument set, thence North 79 degrees 53 minutes
27 seconds’ East 454.38 feet to a fence post (found), thence South
40 degrees S7 minutes 0l second East 346.88 feet to a fence post
(found), thence North 74 d&egrees 35 minutes 49 seconds East 417.45
feet to a monument set, thence South 86. degrees 40 minutes 05
seconds East, thence crossing 138 KV power line right of way to
Mon Power Company, also recrossing the bed of WV Route 25/5, also
crossing and recrossing a 3 inch gas 1line and <crossing the
Pittsburgh Ccal Division Line and 2 inch gas line all as shown
on said plan, 2440.34 feet to an 18 inch Maple Tree (found), thence
crossing a 6 inch gas line South 00 degrees 05 minutes 38 seconds
East 659.37 Zfeet to a 5/8 inch iron rod (found), thence South
78 degrees 48 minutes 52 seconds West 291.99 feet to a 3/4 inch
pipe {(found)}, thence South 11 degrees 38 minutes 28 seconds East
109.02 feet *o a 24 inch Black Oak Tree (found), thence South
6 degrees 19 minutes 32 seconds East recrossing the aforesaid
138 KV Power line right of way to Mon Power Company 1135.89 feet
to a 1 inch pipe (found), thence South 2 degrees 30 minutes 43
seconds East 556.04 feet to a monument set, thence South 88 degrees
53 minutes 21 seconds East 23.21 feet to a monument set, thence
South 5 deqrees 34 minutes 17 seconds West 290.14 feet to a set
stone (found), thence South 6 degrees 34 minutes 08 seconds East
crossing a 3 Zinch gas line 1061.03 feet to a 3/4 inch pipe (found),
thence South 66 degrees 23 minutes 01 second West 157.18 feet -
to a monumen:= set, thence South 64 degress 10 minutes 26 secondés
West 255.90 Zeet to a monument set, thence South 45 degrees 30
minutes 00 s=conds West 239.86 feet to a monument set, <thence
South 57 decrees 15 minutes 59 seconds West 701.42 feet to a2
monument set, thence South 48 degrees 37 minutes 00 seconds West
558.54 feet <to a monument set, thence South 2 degrees 1l minutes
00 seconds West 23.55 feet to a monument set, thence North 37
degress 39 minutes (00 seconds West 136.40 feet to a Foint
right-of-way, thence along railroad curve to the Ile

oi

railr-oad =
b feet and length of 470.00 feet to 2a o

with radius c<f 719.70
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e

in railroad right-d¢f-way, +hence North 74 degrees 40 minutes 23
seconds West 225.00 feet to a point in railroad right-of-way,
thence North 25 degrees €2 minutes 23 seconds West 60.00 feet
to a point in Paw Paw Creek, thence North 80 degrees 4 minutes
23 seconds West 40.40 feet to a point in Paw Paw Creek, thence
crossing the bed of road WV Route 17 North 48 deqrees 18 minutes
23 seconds West 517.48 feet to a point; thence South 42 degrees
53 minutes 37 seconds West 534.80 feet to a point in Paw Paw Creek,
thence North 52 degrees 40 minutes 00 seconds West 1446.05 fest
to a point in Paw Paw Creek, thence North 8l degrees 44 minuces
10 seconds West 179.58 feet to a point in road WV Route 17, thence
North 15 degrees 48 minutes 23 seconds West cro§sing a 6 inch
gas line and also crossing a 3 inch ML 134 gas line 697.24 feet
to a 3/4 inch iron rod (found), thence North 42 degrees 06 minutes
19 seconds East, recrossing said 3 inch ML 134 gas line ard
recrossing said 6 inch gas line and crossing a water line 1093.72
feet to a % inch iron rod (found}), thence North 17 degrees 07
minutes 16 seconds East 13.23 fest to an 1 inch pipe in concrete

{found), being the Point of Beginning.

CONTAINING in total area approximately 367.76 acres as shown cn
the above mentioned plan.

EXCEPTING THEREOUT AND THEREFROM the above described surface tract
the follovwing described property: .

-7
ALL THAT Surface tract or piece of ground, SITUATE in Paw Paw
District, Marion County, West virginia, described according to
a Plat of Survey Grant Town Site £for American Bituwinous Power
Partners by Triad Engineering Consultants Inc. drawing #£87289-1
dated December 12, 1989 and revised January 10, 1990, as follows,

to wit:

BEGINNING at a 1/2 inch Feinforeing rod (sec) in the twenty-third-line of
the Fuel Area Tract, said rod having reference bearings of North 63 degrees
38 minutes 17 seconds West 887.48 feet and South 54 degrees 44 minutes 27
seconds West 952.68 feet from, respectively, a set stome and a 1 inch pipe
(found) along the eastern lines of Harper's 370.645 acre tract; ‘thence with
ten (10) division lines South 04 degrees 09 minutes 26 seconds West 820.24
feet to a 1/2 inch reinforning rod (set); thence South 11 degrees 17 minutes

. 17 seconds West 1290.08 feet to a 1/2 inch reinforcing rod (set); thence

North 52 degrees 15 minutes 1l seconds West 882.19 feet to a 1/2 reinforcing

rod (sec); thence North 21 degrees 33 minutes 34 seconds East 370.32 feet to a

1/2 inch reinforcing rod (set), said rod being along the meanders of the Access

Road's eastern right of way limits (20 feet); thence with the meanders of said

right of way five (5) lines North 51 degrees 55 minutes 58 seconds East 74.31 feet

to a point; thence North 71 degrees 25 minutes 06 seconds East 198.67 feet to a

poinc; thence North 39 degrees 59 minutes 43 seconds East 195.81 feet to a poinc;

thence North 1l degrees 51 minutes 48 seconds East 389.21 feet to a point;

thence Norch 02 degrees 35 minutes 26 seconds East 36.86 feet to a point; thence leaving
the meancers of the Access Road's eastern right of way limits with a portion of cthe
Fuel Area Tract's line 23 reversed, South 79 degrees 41 minutes 42 seconds East passing
through at fence post at 31.88 feet for a total of 201.90 feec to the Point of Begimning,

containing approximactely 24.215 acres, =ore or less.




Exhibit C - Kiln Facility Parcel
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EXHIBIT C TO SECOND AMENDMENT

KILN FACILITY PARCEL

N

e e -

ALL THAT fSﬁfface tract or vpiece of ground, SITUATE in Paw Paw

District, Marion County, West virginia, described according to

a Plat of Survey Grant Town Site for American Bituminous Power
Partners by Triad Engineering Consultants Inc. drawing %87289-1

dated December 12, 1989 and revised January 10, 1990, as follows,
to wit:

BEGINNING at a 1/2 inch reinforcing rod (set) in the twenty-third-line of

the Fuel Area Tract, said rod having reference bearings of North 63 degrees

38 minutes 17 seconds West 887.48 feet and South 54 degrees 44 minutes 27

seconds West 952.68 feet from, respectively, a set stome and a 1 inch pipe

(found) along the eastern lines of Harper's 370.645 acre tract; thence with .
ten (10) division lines South 04 degrees 09 minutes 26 seconds West 820.24

feet to a.1l/2 inch reinforniag rod (set); thence South 1l degrees 17 minutes

. 17 seconds West 1290.08 feet to a 1/2 inch reinforcing rod (set); thence

North 52 degrees 15 minutes 11 seconds West 882.19 feet to a 1/2 reinforcing

rod (set); thence North 21 degrees 33 minutes 34 seconds East 970.32 feet to a

1/2 inch reinforcing rod (set), said rod being along the meanders of the Access

Road's eastern right of way limits (20 feet); thence with the meanders of said

right of way five (5) lines North 51 degrees 55 minutes 58 seconds East 74.31 feet

to a point; thence North 71 degrees 25 minutes 06 seconds East 198.67 feet to a

point; thence North 39 degrees 59 minutes 43 seconds East 195.81 feet to a point;

thence North 11 degrees 51 minutes 48 seconds East 389.21 feet to a point;

thence North 02 degrees 35 minutes 26 seconds East 36.86 feet to a point; thence leaving
the meanders of the Access Road's eastern right of way limits with a portion of the

Fuel Area Tract's line 23 reversed, South 79 degrees 41 minutes 42 seconds East passing
through at fence post at 31.88 feet for a total of 201.90 feet to the Point of Beginning,

containing approximately 24.215 acres, more or less.
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American Bitumino

33 Rock Hil

Bala Cynwy
(215) 668-8143

EXHIBIT D

us Power Partners L.P.

| Road
19004-2010

Fax (215) 668.0179

d, PA

January 10, 1890

Mr. John Karras
Horizon -Ventures o
2408 Boff Street

wheeling, WV 26003

£ West virginia

Re: Amended and Restated Lease of
american gituminous Power partners, L.F.
for Grant Town/Joanna parcels
pated as of November 29. 1989, as amended
Dear Mr. Rarras:

reference 1is made to Secti
of the Lease referred to above.

As you know, the Project
portion of the cost
amount of $150,000,
Project Bonds will be provided
PLC, acting through  1its
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000 and the

AS we discussed
possible to get a ¢
for 7 1/2 years. U
the Project Bonds wou
of credit, the amount drawn
joans, and all availabl
the debt.
credit is on
the Project
renewed by Na
is no longer iss
reason, that a
obtained.

1y for 7 1/2 yea
succe

rs

[4

uing
substitute

1t is certainly not
refunding loans to come into
circumstances, not only would Y
rent payments,
to any distributions.

s of the coge

New
banks will also provid

with you in our conferenc
ommitment for t
nless the lett
14 be paid fr

e cash flow wou
Even though the co

_ the letter
tional Westminster or

letters of
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ABPP fully believes that if
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, 1if National Westminster
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of credit bank can be

wou

’
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interest to éllow the
effect, sSince, under those
ou not be entitled to receive
ed

tners would not be entitl




Mr. John Karras
:January 10, 1990

Page 2

Additionally, please be assured that' if the Project 1s
financially successful, ABPP will not yvoluntarily seek -to
refinance the Project in a manner which would cause the
amortization of the debt to be accelerated.

Sincerely,

Yt b el

Peter A. McGrath
Executive Director

PAMcG/seg

cc: Arthur M. Recht, Esq.




CIVIL CASE INFORMATION STATEMENT
CIVIL CASES

In the Circuit Court of Ohio County, West Virginia

I. CASE STYLE:
HORIZON VENTURES
OF WEST VIRGINIA, INC.
1350 Washington Farms
Wheeling, WV 26003
Plaintiff

VS.

Days to Answer

cviL actionno: 1 )-C-1G G
ot N\ ). G\Clt)ghah

Type of Service

AMERICAN BITUMINOUS POWER 30 Certified Mail, Return Receipt Requested,
PARTNERS, L.P. Restricted Delivery Through the Clerk’s
c/o Corporation Service Company Office
209 West Washington Street
Charleston, WV 25302
PLEASANT VALLEY ENERGY 30 Certified Mail, Return Receipt Requested,
COMPANY Restricted Delivery Through the Clerk’s
CT Corporation System Office
5400 D Big Tyler Road
Charleston, WV 25313
AMERICAN HYDRO POWER 30 Secretary of State
PARTNERS, L.P.
33 Rock Hill Road
Bala Cynwyd PA 19004
Defendants.
Original and S copies of Complaint furnished herewith. c.
},.___\
S
A
o Z
o




PLAINTIFF: HORIZON VENTURES OF WEST VIRGINIA, INC. CASE NUMBER:
DEFENDANT: AMERICAN BITUMINOUS POWER PARTERS, L.P., '
et al.
I1. TYPE OF CASE:
TORTS OTHER CIVIL
[ ] Asbestos [] Adoption [ ] Appeal from Magistrate Court
[ ] Professional [X] Contract [ ] Petition for Modification of
Malpractice Magistrate Sentence
[] Personal Injury [ ] Real Property [ ] Miscellaneous Civil
[] Product Liability [ ] Mental Health [ ] Other
[] Other Tort [ ] Appeal of Administrative
Agency
1L JURY DEMAND: [ ] Yes [X] No
V. DO YOU OR ANY OF YOUR CLIENTS OR WITNESSES IN THIS CASE
REQUIRE SPECIAL ACCOMMODATIONS DUE TO A DISABILITY OR AGE?
L] YESXINO
IF YES, PLEASE SPECIFY:
[ ] Wheelchair accessible hearing room and other facilities
[ Ninterpreter or other auxiliary aid for the hearing impaired
["] Reader or other auxiliary aid for the visually impaired
[ ] Spokesperson or other auxiliary aid for the speech impaired
D()ther:
Attorney Name: Carl N. Frankovitch, Esq. (#4746) Representing: Plaintiff
Kevin M. Pearl, Esq. (#8840)
Firm: Frankovitch, Anetakis, Colantonio & Simon
Address. 337 Penco Rd., Weirton, WV 26062
Telephone: 304-723-4400

Signature




SUMMONS
IN THE CIRCUIT COURT OF OHIO COUNTY, WEST VIRGINIA

CIVIL CASE NO. 13-C-196

HORIZON VENTURES OF WEST
VIRGINIA, INC., a West Virginia corporation

vs.

AMERTICAN BITUMINOUS POWER PARTNERS, L.P.,
a Delaware limited partnership, PLEASANT

VALLEY ENERGY COMPANY, a California corporation,
AMERTICAN HYDRO POWER PARTNERS, L.P., a

Pennsyvlvania limited partnership

Please Serve:

AMERTCAN BITUMINOUS POWER PARTNERS, L.P.
% CORPORATION SERVICE COMPANY

209 WEST WASHINGTON STREET

CHARLESTON, WV 25302

PLEASANT VALLEY ENERGY COMPANY
CT CORPORATION SYSTEM

5400 D BIG TYLER ROAD
CHARLESTON, WV 25313

AMERICAN HYDRO POWER PARTNERS, L.P.
33 ROCK HILL ROAD
BALA CYNWYD, PA 195004

TO THE ABOVE NAMED DEFENDANT(S):
IN THE NAME OF THE STATE OF WEST VIRGINIA, YOU ARE HEREBY

SUMMONED AND REQUIRED TO SERVE UPON CARL N. FRANKOVITCH, ESQUIRE,
WHOSE ADDRESS IS FRANKOVITCH, ANETAKIS, COLANTONIQO & SIMON, 337 PENCO
ROAD, WEIRTON, WV 26062, AN ANSWER, INCLUDING ANY RELATED
COUNTERCLAIM YOU MAY HAVE TO THE COMPLAINT FILED AGAINST YOU IN THE
ABOVE STYLED CIVIL ACTION, A TRUE COPY OF WHICH IS HEREWITH DELIVERED
TO YOU. YOU ARE REQUIRED TO SERVE YOUR ANSWER WITHIN 30 DAYS AFTER
SERVICE OF THIS SUMMONS UPON YOU, EXCLUSIVE OF THE DAY OF SERVICE.
IF YOU FAIL TO DO SO, JUDGMENT BY DEFAULT WILL BE TAKEN AGAINST YOU
FOR THE RELIEF DEMANDED IN THE COMPLAINT AND YOU WILL THEREAFTER BE
BARRED FROM ASSERTING IN ANOTHER ACTION ANY CLAIM YOU MAY HAVE WHICH

MUST BE ASSERTED BY COU&%@ECLAIM IN THE ABOVE STYLED CIVIL ACTION.
(L) 0,

S AURT %y,

June 17, 2013 S e Yy,
> - A7 5
PSS N B BRENDA L. MILLER
£°7 7 122 CLERK OF COURT
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