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MEMORANDUM DECISION

Petitioner Christopher Michael Roof, by counsel Matthew S. Delligatti, appeals the Circuit
Court of Harrison County’s November 21, 2019, order denying his motion to correct an allegedly
illegal sentence under Rule 35(a) of the West Virginia Rules of Criminal Procedure. Respondent
State of West Virginia, by counsel Andrea Nease Proper, filed a response in support of the circuit
court’s order. On appeal, petitioner argues that the circuit court erred in denying his Rule 35(a)
motion to correct an illegal sentence.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these reasons,
a memorandum decision affirming the order of the circuit court is appropriate under Rule 21 of
the Rules of Appellate Procedure.

The record of the underlying proceedings submitted by petitioner in support of his appeal
is sparse and does not contain his indictment or the transcript from his sentencing hearing.'
However, from the scant appellate record provided by petitioner, we glean that on May 13, 2016,
a Harrison County jury convicted petitioner of second-degree robbery. Following petitioner’s
conviction, the State filed a recidivist information for purposes of obtaining a sentence
enhancement for the second-degree robbery conviction based upon petitioner’s prior felony
convictions. Petitioner and the State engaged in plea negotiations related to the recidivist
information which ultimately resulted in petitioner pleading to having previously been convicted
of possession with intent to distribute cocaine base and cocaine hydrochloride, a felony offense.

'Rule 7(d) of the West Virginia Rules of Appellate Procedure requires petitioner to
“prepare and file an appendix containing . . . [t]he judgment or order appealed from, and all other
orders applicable to the assignments of error on appeal,” “[m]aterial excerpts from official
transcripts of testimony or from papers in connection with a motion,” and “[o]ther parts of the
record to which the parties wish to direct the Court’s attention.”
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In exchange for this plea, the State agreed not to seek a life recidivist sentence by including
petitioner’s additional prior felony convictions for kidnapping and hijacking a motor vehicle. The
circuit court sentenced petitioner to not less than ten nor more than eighteen years of incarceration
on July 29, 2016, as an enhanced sentence for the second-degree robbery conviction.

On September 19, 2019, petitioner, on his own behalf, filed a motion for correction of
sentence under Rule 35 of the West Virginia Rules of Criminal Procedure, arguing that his sentence
violates the mandate against cruel and unusual punishment. Specifically, petitioner argued that
doubling the minimum sentence for second-degree robbery, from five to ten years in prison, was
“disproportionate to the sentencing guidelines established to afford people considerations and
denies Due Process of Law in its application.” Petitioner further argued that his sentence was
disproportionate and, therefore, illegal because he will discharge his second-degree robbery
sentence before completing his enhanced sentence. The State opposed petitioner’s motion, citing
the voluntary nature of petitioner’s plea agreement and arguing that the recidivist statute was
properly applied. In November of 2019, the circuit court denied petitioner’s motion, finding that
it had addressed the enhanced penalties under the recidivist statute at petitioner’s plea agreement
hearing. The circuit court further found that petitioner’s sentence was legal and, in fact, required
under the recidivist statute. See W. Va. Code § 61-11-18(a). Petitioner now appeals the circuit
court’s November 21, 2019, sentencing order.

In his appeal, petitioner asserts a single assignment of error. He argues that the circuit court
erred in denying his motion to correct sentence because his sentence violates the cruel and unusual
punishment and equal protection provisions of the West Virginia and United States Constitutions.
We consider petitioner’s assignment of error under the following directive:

In reviewing the findings of fact and conclusions of law of a circuit court
concerning an order on a motion made under Rule 35 of the West Virginia Rules
of Criminal Procedure, we apply a three-pronged standard of review. We review
the decision on the Rule 35 motion under an abuse of discretion standard; the
underlying facts are reviewed under a clearly erroneous standard; and questions of
law and interpretations of statutes and rules are subject to a de novo review.

Syl. Pt. 1, State v. Head, 198 W. Va. 298, 480 S.E.2d 507 (1996).

Despite the inadequate record on appeal, it is clear that petitioner’s sentence is neither
illegal nor was it imposed in an illegal manner. We have previously held that “[s]entences imposed
by the trial court, if within statutory limits and if not based on some [im]permissible factor, are not
subject to appellate review.” Syl. Pt. 4, State v. Goodnight, 169 W. Va. 366,287 S.E.2d 504 (1982).
Here, the sentence imposed upon petitioner was within the statutory limits.> Furthermore, the

2See W. Va. Code § 61-2-12(b) (“Any person who commits or attempts to commit robbery

. 1s guilty of robbery in the second degree and, upon conviction thereof, shall be confined in a
correctional facility for not less than five years nor more than eighteen years.”). Given that the
sentence for second-degree robbery is an indeterminate term of five to eighteen years of

(continued . . .)


https://1.next.westlaw.com/Document/Iba12606902df11da83e7e9deff98dc6f/View/FullText.html?listSource=Search&navigationPath=Search%2fv3%2fsearch%2fresults%2fnavigation%2fi0ad6ad3f00000159d12b888ad9c0dde7%3fNav%3dCASE%26fragmentIdentifier%3dIba12606902df11da83e7e9deff98dc6f%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=ALL&rank=1&listPageSource=fe6677ab3f3bf73cd7de15541d920699&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=338b230aac52495da51ae629a22fdbf9

record is devoid of any evidence that petitioner’s sentence was based upon any impermissible
factor. Because petitioner’s sentence is within the applicable statutory limits and not based upon
any impermissible factors, it is not reviewable on appeal. Finally, to the extent that petitioner
argues that we reconsider the recidivist statute, we decline. Based on the foregoing, we find that
petitioner is entitled to no relief in this regard.

For the foregoing reasons, the circuit court’s November 21, 2019, order denying petitioner
relief under Rule 35(a) is hereby affirmed.

Affirmed.

ISSUED: April 20, 2021
CONCURRED IN BY:

Chief Justice Evan H. Jenkins
Justice Elizabeth D. Walker
Justice Tim Armstead

Justice John A. Hutchison
Justice William R. Wooton

incarceration, West Virginia Code § 61-11-18(a) (2000) regarding qualifying recidivist
convictions provides that “the minimum term shall be twice the term of years otherwise provided
for under such sentence.”
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