IN THE CIRCUIT COURT OF McDOWELL COUNTY, WEST VIRGINIA

CNX GAS COMPANY LLC,
Petitioner,

V. Civil Action No.: 16-C-135-M

THE HONORABLE MARK MATKOVICH
West Virginia State Tax Commissioner,

THE HONORABLE DENNIS C. ALTIZER
Assessor of McDowell County,

and

THE COUNTY COMMISSON OF McDOWELL COUNTY,
Respondents.

ANSWER OF THE HONORABLE DENNIS C. ALTIZER,
ASSESSOR OF McDOWELL COUNTY and
THE COUNTY COMMISSION OF McDOWELL COUNTY

Comes now The Honorable Dennis C. Altizer, Assessor of McDowell County (the
“Assessor™) and The County Commission of McDowell County (the “County Commission™), by
and through counsel, Edward J. Kornish, in order to Answer the Complaint filed in this matter.
The Complaint was filed with the Circuit Court of McDowell County on or about December 21,
2016, The McDowell County Prosecuting Attorney’s Office was served on or about January 4,

2017.

ANSWER TO COMPLAINT

The Assessor and County Commission join the State Tax Commissioner of the State of

West Virginia (the “Tax Department™) and adopt it’s Answer to the Complaint (Exhibit A), and



additionally, supplement the following, Moreover, aithough the paragtaphs in the Complaint are

not individually numbered as required pursuant to the Rules of Civil Procedure Rule 10, the

Assessor and County Commission will supplement to the Tax Commissioner’s Answer to the

Complaint as if the paragraphs were numbered as required.

7. The Assessor and County Commission denies that the appeal before the Circuit Court of
MecDowell County was filed timely. The County Commission’s decision can be appealed
within 30 days to the McDowell County Circuit Court. Here, a hearing was held before the
Board of Assessment Appeals on October 31, 2016. The County Commission denied CNX
Gas’s appeal at that time and by letter dated November 1, 2016 (Exhibit B). CNX Gas then
had thirty (30) days to appeal to the McDowell Circuit Court', CNX Gas did not file said

appeal until on or about December 21, 2016 (Exhibit Q).

AFFIRMATIVE DEFENSE NUMBER 1

1. The Assessor relied upon the Tax Department in its assessment?, ASsessor was proper in

relying upon said assessment, and the Tax Department had previously denied an adjustment

to CNX Gas.

' See W._Va. Code § 11-3-25.

2 See W. Va.Code § 18-9A-11; Tug Valley Recovery Cir., Inc. v. Mingo Cnty, Comm’n, 164 W.Va. 94 at Syl. Pt.
5,261 S.E.2d 165 (W. Va, 1979); Collett v, E. Royalty, LLC, 232 W.Va. 126 at Syl. Pt. 5,751 8.£.2d 12 (W.Va.

2013); See also W_Va.Code § 11-1C-10(g).



WHEREFORE, Respondents request the complaint filed herein against them be dismissed

and stricken from the record, and they be awarded reasonable costs and fees for defending said

action.

RESPECTFULLY SUBMITTED,
THE HONORABLE DENNIS C. ALTIZER
Assessor of McDowell County

and

THE COQUNTY COMMISSION OF McDOWELL
COUNTY,
B gounsei




CERTIFICATE OF SERVICE

I, Edward J. Kornish, hereby certify that I have served a true and accurate copy of the
foregoing Answer has been supplied by U.S. Mail, prepaid postage or hand-delivery, on this the
23 day of January 2017, to the following interested parties:

Craig A. Griflith

John J. Meadows

P.O. Box 1588

Charleston, West Virginia 25326-1588

L.. Wayne Williams

Assistant Attorney General

1900 Kanawha Boulevard, East
Building 1, Room W-435
Charleston, West Virginia 25305

N -

Edward J. Ko ?/ \
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IN THE CIRCUIT COURT OF MCDOWELL COUNTY, WEST VIRGINIA

CONSOL ENERGY INC.
DBRA CNX GAS COMPANY, LLC,

Petitioner,

Y. Clvil Action No. 16-C-135

THE HONORABLE MARK W, MATKOVICH,

West Virginis State Tax Commissioner,

THE HONORABLE DENNIS C. ALTIZER,

Assessor of McDowell County,

THE COUNTY COMMISSION OF McDOWELL COUNTY,
Sitting as a Board of Assessment Appesls,

Respondents,
ANSWER OF _
WEST VIRGINIA STATE TAX DEPARTMENT
TO COMPLAINT

COMEBS NOW Mark W. Matkovich, State Tax Commissioner of the State of West
Virginia (hereinafter, collectively referred to as “Tax Commissioner” or “Tax Department™), by
counsel, in order to Answer the Complaint filed in this matter and states as follows. The
Complaint was filed with the Circuit Court of McDowell County on or about December 21, 2016
and served on the Tax Department on or about December 28, 2016,

ANSWER TO COMPLAINT

The paragraphs in the Complaint are not individually numbered as required pursuant to
the Rules of Civil Procedure; nevertheless, the Tax Department will respond to the Complaint as
if the paragraphs were numbered as required,

1. The Tax Department admits the allegations set forth in Paragraph 1 éf the

Complaint.

{MO1d1458.1) 1
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2. Patagraph 2 of the Complaint summarizes the law and mechanical procedures
regarding the valuation of -pmperty for ad valorem tax purposes. No tesponse is required. To
the extent that a response may be applicable, the Tax Department denies that it failed to correctly
valye CNX Gas’s property for tax putposes and states that legal conclusions will be determined
by the Court. Furthermore, the procedures applied by the Tax Department ate set forth in the
testimony of Cindi Hoover, Senior Appraiser, as recorded in the transcript of the October 2016
hearing.

3. The Tax Department states that sentence 1 of Paragraph 3 of the Complaint
geéneraily summarizes the law and mechanical procedures regarding the veluation of property for
ad valorem tax purposes, No response is required. The Tax Department admits that it invited
taxpayers to submit actual operating expenses pef well for review and consideration by the
Property Tax Division in prior years as alleged in the first part of sentence 2 of Paragraph 3. The
Tax Department lacks sufficient information to form an opinion with regards to the truth or
falsity of the remaining allegations in of sentence 2; consequently, those allegations are denied.
The Tax Department states that the applicable legislative rules do not authorize the Tax
Department to utilize statewide allocated operating expenses for individual taxpayers as
demanded by CNX Gas; furthermore, CNX Gas has failed to cite any statutory authority for the
use of statewide CNX’s alloceted operating expenses for individual taxpayc;‘s as demanded by
the Taxpayer. The Tax Department denies that CNX submitted actual operating expenses per
well for review and consideration as alleged in sentence 3 of Paragraph 3; the Tax Department
states that CNX submitted allocated expenses in prior years contrary to the allegations set forth
in sentence 3 of Paragraph 3. The Tex Department admits that Adininistrative Notice 2016-08

does not invite taxpayers to submit actual operating expenses per well for review and

(MO141438.1) 2
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consideration by the Property Tax Division as in prior years as alleged in the first part of
sentence 4 of Paragraph 3. The Tax Department states that Administrative Notice 2016-08
complies with the applicable state law and legislative rules contrary to the remaining allegations
set forth in sentence 4 of Paragraph 3. The Tax Department denies that CNX submitted actual
operating expenses per well for review and consideration as alleged in sentence 5 of Paragraph 3.
The Tax Department denies the remaining allogations set forth in Paragraph 3 of the Complaint.
To the extent that a further response may be applicable, the Tax Department denies that it failed
to correctly value the Petitioner’s property for tax purposes and states that legal conclusions will
be determined by the Court,

4, The Tax Department denies that CNX Gag provided actual operating expenses for
each gas well under protest in McDowell County as alleged in Paragraph 4 of the Complaint.
The Tax Department admits that the valuation for the 2016 tax year is based on the operating
results for the 2014 calendar year as alteped. in Paragraph 4 of the Complaint. The Tax
Department lacks sufficient information to determine the truth or falsity of the remaining
allegations set forth: in Paragraph 4 of the Complaint regarding the basis on which CNX Gas
caleulated operating expenses; consequently, those allegations are denied.

5. The Tax Department admits that Administrative Notice 2016-08 established the
direct ordinary operating expenses for the various types of oil and gas wells as alleged in
Paragraph 5 of the Complaint, The Tax Deparunent further states that direct ordinary operating
expenses are set forth with particularity in Administrative Notice 2016-08. The Tax Department
denies that CNX Gas provided actual operating expenses for the gas wells under protest as
alleged in Paragraph 5 of the Complaint. The Tax Department denies the remaining allegations

set forth in Paragraph 5.
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6. ‘The Tax Department admits that CNX Gas appeared at a Board of Assessment
Appeal.;a hearing in October 2016, presented a report from Altus group, and that the BAA made
no changes to the Tax Dcpaﬂmcnt’slvaluation as alleged in Paragraph 6 of the Complaint.
However, the Tax Department denies that CNX presented clear and convincing evidence to
Support its protest, also that CNX provided actual operating expenses for each well under protest,
and the remaining ﬂllegaﬁons set forth in Paragraph 6 of the Complaint.

7. The Tax Department Jacks suﬁicient information to determine whether the appeal
before the Circuit Court of McDowell County was filed timely; consequently, that allegation is
denied, The Tax Department denies the remaining allegations set forth in Paragraph 7 of the
Complaint.

8. The Tax Department admits' the allegations set forth in Paragraph 8 of the
Complaint,

9, The Tax Department lacks sufficient information to determine the truth or falsity
of the allepations set forth in Paragraph 9 of the Complaint; consequently, those allegations are
dented. The Tax Department denies that CNX’s “average operating costs” represent the actual
operating expenses per well—actual operating expenses for each well under protest—as alleged
in Patagraph 9 of the Complaint.

10.  Paragvaph 10 of the Complaint summarizes some of the mechanical procedures
regarding the valuation of property for ad valorem tax purposes. No response is required. To
the extent that a response may be applic'nble, the Tax Department denies that it fajled to correctly
value the Petitioner’s property for tax purposes and states that legal conclusions will be

determined by the Court.

[MO141448.1) 4
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11.  The Tax Department admits that in prior yeats the Tax Department stated in the
administrative notices that it would consider, aﬁd possibly use, the actual operating expenses
from individval producers in the ;aluation of the property as alleged in the first sentence of
Patagraph 11 of the Complaint. The Tax Department denies that it is authorized by statute or
legislative rule to use actual operating expenses for each well for individual taxpayers in valving
the property instead of the “average annual industry operating expenses™ required pursuant to
W.Va. St. R. § 110-1J-4.3 as alleged in Paragraph 11 of the Complaint; the Tax Department
demands strict proof thereof, The Tax Department further denies that CNX submitted actual
operating expenses per well as alleged in Paragraph 11 of the Complaini.

12.  The Tax Department admits the allegations set forth in the first sentence of
Paragraph 12 of the Complaint. The Tax Department denies the allegations set forth in the
second sentence of Paragraph 12 of the Complaint. The Tax Department admits the allegations
set forth in the third sentence of Paragraph 12 of the Complaint,

13.  The Tax Department admits the allegations set forth in Paragraph 13 of the
Complaint,

14,  The Tax Depariment denies that it failed to support the refusal to accept CNX's
profferc& allocated expenses with credible evidence as alleged in the first part of Paragraph 14.
Furthermore, the Tax Department admits that it questioned CNX's “apportionment of expenses”
gince CNX Gas did not provide the actual expenses of each well under protest as alleged in
Paragraph 14, The Tax Department admits that it argued its procedures are in accordance with
the legislative riles as alleged in. Paragraph 14, The Tax Department admits that it would be
impractical snd expensive to perform a fee appraisal on every gas well challenged by CNX Gas

in McDowell County and statewide as alleged in Paragraph 14 of the Complaint.

[MO141458.1}) 5
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15.  The Tax Department admits that Todd Workman, of Altus,' testified on behaif of
CNX at the Board of Assessment Appeals hearing in October 2016. The Tax Department denies
that Mr. Workinan’s testimony demonstrated that the Tax Department’s valuation was erroneous
in any manner as alleged in the first sentence of Paragraph 15 of the Complaint and demands
strict roof thereof, The Tax Department admits that voluminous pages of documentation were
admitted into the record as alleged in the second sentence of Paragtaph 15 of the Complaint. The
Tax Department denies that CNX Gas provided actual operating expenses for the pas wells under
protest in McDowell County as alleged in in the second sentence of Paragraph 15 of the
Complaint. Furthermore, the Tax Department denies thatl it is authorized by statute or legislative
rule to use actual operating expenses for each well for individual taxpayers in valving the
property instead of the “average annuat industry operating expenses™ required pursuant to W.Va,
St. R. § 110-1J-4.3 as alleged in the second sentence of Paragraph 15 of the Complaint and
demands strict proof thereof. The Tax Department lacks sufficient information to determine the
truth or falsity of the remaining allegations sef forth in Paragraph 15 of the Complaint;
consequently, those allegations are denied.

16.  The Tax Department admits that Mr, Todd Workman, of Altus, testified regarding
the valuation of CNX Gas’ property in McDowell County and that Mr, Workman argued that
CNX's property should be valued at $27 million as alleged in Paragraph 16 of the Complainz.
The Tax Department denies that Mr, Workman's testimony demonstrated that the CNX wells
were overvalued under West Virginia law as alleged Parag_mph 16- of the Complaint. The Tax
Department further denies that it has valued CNX (as’ property incorrectly in any manner under
West Virginia law as alleged in Paragraph 16 of the Complaint. The Tax Department denies the

remaining allegations in Paragraph 16 of the Complaint.

(MOJ41438.1) 6
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17.  The Tax Department admits that CNX Gas protested the valuation of its gas wells
as determined by the McDowell County Assessor, appeared at the Board of Assessment Appeals
hearing in Octaber 2016, and produced a transeript of the proceedings as alleged in Paragraph 17
of the Complaint. The Tax Department lacks sufficlent information to determine the truth or
falsity of the remaining allegations set forth in Paragraph 17 of the Complaint, consequently,
thoge allegations ave denled,

18.  'The Tax Depariment admits that the Board of Assessment Appeals affirmed the
Tax Department’s valuation of the gas wells by a letter dated November 1, 2016 and that CNX
appealed the decision to the Cirenit Court of McDowell County as alleged in Paragraph 18 of the
Complaint. The Tax Department lacks sufficient information to form an opinion with regards to
the truth or falsity of the remaining allegations in Paragraph 18, consequently, those allegations
are denied.

19, Paragraph 15 of the Complaint summarizes the law regardin;g the valuation of
property for ad valorem tax purposes. No response is required. To the extent that a response
may be applicable, the Tax Department denies that it failed to correetly value the Petitioner’s
property for tax purposes and states that legal conclusions will be determined by the Court.

20.  Paragraph 20 of the Complaint summarizes the law and legislative rule regarding
the valuation of property for ad valorem tax purposes. No response is rcquired. To the extent
that a response may be applicable, the Tax Department denies that it failed to correctly value the
Petitioner's property for tax purposes and states that legal conclusions will be determined by the
Coutt.

21 Paragraph 21 of the Complaint summarizes the law and mechanical procedures

regarding the valuation of property for ad valorem tax purposes. No response is required. To

{MOl41438.1) 7
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the extent that a response may be applicable, the Tax Department denies that it failed to correctly
value the Petitioner’s property for tax purposés and states that legal conclusions will be
determined by the Court.

22.  The Tax Department denies the allegations set forth in the first sentence of
Paragraph 22 of the Complaint; the Tax Department states that CNX Gas has failed to cite any
statutory authority requiring the use of an individual taxpayer's actual operating expenses in
calculating the value of gas wells and demands strict proof thereof. Furthermore, the Tax
Department denies that CNX presented aciual operating expenses for each well under protest and
denies that the information provided by CNX is the type of information contemplated by the
leglslative rule as alleged in the last sentence of Paragraph 22. The remaining allegations set
forth in Paragraph 22 of the Complaint summarize the law and mechanical procedures regarding
the valuation of property for ad valorem tax purposes. No response is required. To the extent
that a response may be applicable, the Tax Department denies that it failed to comectly value the
Petitioner’s property for tax purposes and states that legal conclusions will be determined by the
Count.

23, Paragraph 23 of the Comp.laim summarizes the law regarding the burden of proof
for taxpayers challenging the valuation of property and the record to be reviewed in circuit court
for the valuation of property for ad valorem tax purposes. No responge is required. To the
extent that a response may be applicable, the Tax Department denies that it failed to cotrectly
value the Petitioner’s property for tax purposes and states that legal conclwslons will be
determined by the Coust,

24, The Tax Department denies the allegations set forth in the first sentence of

Paragraph 24 of the Complaint, The remainder of Paragraph 24 recites CNX’s prayer for relief,

[MOIH14S81) 8
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No response is necessary. To the extent that a response may be applicable, the Tax Department
denies that any relief is warranted in this case,

25, The Tax Department denics that it has discretion to select the appraisal
methodology for operating oil and natural gas wells as alleged in Paragraph 25 of the Complaint.
According to the applicable legislative rules, the value of cil and natural gas producing
properties ...shall be determined through the process of applying a yleld capitalization model to
the net receipts....” See W, Va, St. R. § 110-1J-4.1. The Tax Department is required to use the
income approach to value for operating ofl and gas wells under the legislative rule. The Tax
Department further denies that it failed to correctly apply the vield capitalization medel to

_ Petitioner’s property for tax purposes and states that legal conclusions will be determined by the
Court.

26.  The Tax Department denies the allegations set forth in Paragraph 26 of the
Complaint. The Tax Department further denies that CNX provided the actual operating expenses
for each well under protest as ﬂllegéd in Paragraph 26 of the Complaint. |

27.  The Tax Department denies c-very allegation in the Complaint which has not been
gpecifically admitted,

AFFIRMATIVE DEFENSE NUMBER 1

28.  CNX Gas hags failed to cite any statutory authority requiring the Tax Depariment
to use the actual operating expenses for an individual taxpayer in valning the operating oil and
gas wells under protest for ad valorem tax purposes in a mass appraisal environment. The Tax

Department demands strict proof thereof. |

AFFIRMATIVE DEFENSE NUMBER 2

(MOL4145K.1) 9



Jaw 20. 2017 9:21AM No. 7052 P. Tt

29,  CNX Gas has failed to provide the actual operating expenses per well for the
more than 562 gas wells under protest in McDowell County' and statewide. CNX has simply

allocated the arithmetic average of its statewide expenses to gas wells.

AFFIRMATIVE DEFENSE NUMBER 3

30.  The applicable legislative rule states:

4.3, Average industry operating expenses, ~ The Tax Commissioner shall every
five (5) years, determine the average annual indusiry operating expenses per well.
The average annual industry operating expenses shall he deducted from
working interest gross receipts to develop an income stream for application of a
yield capitalization procedure.

W. Va. 81 R. § 110-1J-4.3 (emphasis added). The Tax Department has correctly valued the
operating gas well as required under the applicable legislative rules,
WHEREFORE, State Tax Commissioner prays the Honorable Court DISMISS the
Complaint with prejudice and for such additional relief as the Coutt deems just and proper.
Respectfhlly submitted,
MARK W. MATKOVICH,
STATE TAX COMMISSIONER
OF WEST VIRGINIA,

By coungel

PATRICK MORRISEY
ATTORNEY GENERAL

Doty 1.

L. WAYNE WILL S (WVSB#4370)
ASSISTANT A NEY GENERAL
1900 Kanawhs Boulevard, East

Building 1, Room W-435

Charleston, West Virginia 25305
304-558-2522

! S¢ Trangoript at P, 5, lines 13-16 regarding the number of ges wells undér protest in McDowell County,
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IN THE CIRCUIT COURT OF MCDOWELL COUNTY, WEST VIRGINIA

CONSOL ENERGY INC.
DBA CNX GAS COMPANY, LLC,

Petitioner,

A Civil Ac¢tion No, 16-C-135

THE HONORABLE MARK W, MATKOVICH,

West Virginia State Tax Commisstoner,

THE HONORABLE DENNIS C. ALTIZER,

Assessor of McDowell County, ‘

THE COUNTY COMMISSION OF McDOWELL COUNTY,
Sitting as a Board of Assessment Appeals,

Respondents,

CERTIFICATE OF SERVICE

I, L. Wayne Williams, Assistant Attorney General, do hereby certify that the foregoing
“Answer of West Virginla State Tax Department to Complaint” was served upon the following by
depositing a copy of the same in the United States Mail, via first-class postage prepaid, this 13%

day of January 2017, addressed as follows:

Craig A. Griffith, Esq, Dennis C, Altizer

John I, Meadows, Esq. _ McDowell County Assessor
Steptos & Johnson, PLLC 90 Wyoming Sireet, Suite 110
PO, Box 1588 Welch, WV 24801

Charleston, WV 25326-1588
Counsel for Petitioner

The County Commission of McDowell County
90 Wyoming Street, Suite 111
Welch, WV 24801 '
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McDowell County Commission

J : 109 Wyoming Street e
Phone: (30%) 436-8549 Welch, West Virginia 24801  Fax; (304) 436-8578

-

November 1, 2016

"CNX Gas Company LLC
Cralg A. Griffith

John J. Meadows

PO Box 1588

Charleston, WV 25326-15B8

RE: Civil Action No.: 15-C-143-8

Dear CNX Gas Company'LLC:

) At the heariﬁg held on Octobsr 31, 2016,-the Raspondent,
{McDowell bounty Commission), by Counsel, Emily K. Miller, has
determined that McDowell County has followed the Standaxds found
by the Weat Virginia State Tax Departﬁent. Therefore, at this time
the McDowell County Commission is denying any request by CNX Gas

Company LLC,

Sincerely, :
. ﬂ?é&i/&uﬁ;;zﬁ

HARQLD MCBRIDE,
President .

Gordon O. Lambert Harold McBride Cecil Patterson
Commlssioner - ~ President . Commissioner
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MCDOWELL PAGE 0001

CONSOL ENERGY INC. D/B/A CNX Q VS. HONORABLE MARK MATKOVICH

LINE

L-TE-NER - O+ RS TR X

10

12
13
14

DATE

12/21/16
12/21/16

12/21/16

01/06/17

01/13/17
01/13/17
01/17/17

ACTION

COMPLAINT WITH EXHIBIT FILED.

COMPLAINT AND SUMMONS ISSUED FOR PERSONAL SERVICE (20 DAYS)

BY MCDOWELL SHERIFF'S OFFICE (PLACED IN ROX WITH CK. # 19578 FOR
$50) AS TO:

MCDOWELL COUNTY COMMISIION - SERVED 12/27/16

HONORABLE DENNIS C. ALTIZER - SERVED 12/27/16

COMPLAINT AND SUMMONS ISSUED FOR PERSONAL SERVICE (20 DAYS AND
QIVEN BACK TO MESSENGER FCR SERVICE) AS TO:

MARK MATKOVICH, TAX COMM. - SERVED 12/28/1§

COMPLAINT OF PETITICNER CONSOL ENERGY INC. DBA CNX GAS CO. LLC
WITH EXHIBIT A FILED.

NOTICE OF APPEARANCE FILED.

ANSWER OF WV STATE TAX DEPT. TO COMPLAINT FILED.

ANSWER OF WV STATE TAX DEPT. TO COMPLAINT FILED.

111



