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IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA
RILEY NATURAL GAS COMPANY,
& West Virginia corporation,
Plaintift,
v, Civil Action No. 154-3653

BERRY ENERGY, INC,,
a West Virginia corporation,

Defendant,

PLAINTIFF’S RESPONSE TO DEFENDANT’'S
MOTTON TO DISMISS COMPLAINT

INTRODUCTION

Berry Erergy, Inc. (“Berry™) has moved to dismiss Riley Natural Gas Company’s
("Riley™) Complaint on the basis that it coning clarms that should have heen Gled as
compulsory counterclaims in the matter ol Adking Energy, Inc., et al., v. Dominion Transmission,
e, et al. 316-cv-151 (N.D. W.Va, 2016), This argument is nonsense because the claims set
forth in Riley"s Complaint do nat ~arise out of the same lransaclion or occurrence” as the claims
in the Adkins” First Amended Complaint. In the Adking case. forty-two (42) plaintifls contend
that they were forced to enter inlo two unconscionable contracts in 2008, a Gateway Firm
Contract and o (iﬁs Sales Contract.

The plaintitfs in the ddking case allege that Riley breached the two conlracts by refusing
w allow the plaintilts tw deliver less gas than the amounts set forth in the Gateway Firm
Contracts and by transporting gas purchased from the plaintilfs on pipelines aother than the

Gateway Project pipelines,  The plaintiffs also allege numerous cuuses ol action for (raud.




breach of fiduciary duly. fraudulent inducement, fraudulent misrepresentation, and civil
conspiracy related to the alleged contract negoliations between Plaintifls and Riley in 2008,
Finally, the ddkins plainti(is alfege that it is unconscionable o force them to honor cemmitments
they made n 2008, when natural pas prices were al historically bigh levels, given the dramatic
drop in natural gas prices that oceurred in ?..(.H 2.

{n this case, Riles negotiated an agreement with Sutton O1l & Gas (“Sution™) in 2008,
Rilev did not enler into. or even negoliate, an agreement with Berry in 2008, Four (4) years
later. Berry voluntarily purchased numerous oil and pas assets from Sufton. As part of their
purchase agreement, Sutton assigned its agreement with Riley to Berry in February of 2012,
One month later, Riley and Bery negotiated a single letter agreement incorporating all of their
obligations to euach other as part of their new relationship (the “Letter Agreement”™). The Letler
Agreement signed by Riley and Berry in March of 2012 is the agreement thal is the subject of
this lawsuit, Unlike the alleged agreements in the Adking lawsuit, the Lelter Agreement does not
contain a provision that allows Bemry to reduce the volume of gas that it is required to sell w©
Riley. Also unlike the agreements in the Adking case, the Letter Agreement does not prohibit
Riley from transporting gas purchased (rom Berry on pipelines other than the Gateway Project
pipelines.  Finally, unlike in the Adkins case, the Jetier Agreement was execuled alter the
dramatic drop in natural gas prices. not before,

Bevry is wrong when it argues Riley’s claims in this case arise from the same transaction
or occurrence as those in the Adkins case. The Adking case and this case involve different
agreements with different terms that were negotimted in different decades. The ddkiny case
involves forty-two (42) gas producers alleging that they were forced to enter into the alleged

contracts in 2008, This case involves one gas producer that voluntarily entered into o single
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fetter agreement in 2012, Accordingly, Riley’s claims in this case are not compuisory

counterclaims in the Adking case. As such, the Berry's notion Lo dismiss should be denied.

STATEMENT OF FACTS

L. ALLEGATIONS IN THE ADKINS FIRST AMENDED COMPLAINT
I. The services that pipeline companies provide include firm transportation and

interruptible transportation. 43 n.l.

2 Firm transportation involves a guaranteed commitment by the pipeline compuny
to transport the seller’s gas. fd.
3 Interrupiible transportation docs not constitule a guarapteed commitment 1o
transporl the seller’s gas. /¢ 11 there is not enough space on the pipeline to transport all of the
gas (hat sellers wanl to ship, those sellers with firm transportation contracts receive priority over
sellers with inerruptible transport contracts. /d.

4. Because finm transportation invalves a guaranieed comimitment, seliers must pay
the pipeline company more mooey in order 1o reserve {irm transportation,

A The Announcement of the Cateway Project

5. In April 2008, Dominion Transmission. Ine. (“DT17) announced its plans tor the
Gateway Project. /o at % 84, The work would include upgrades to DT{s existing pipeline as
well as the construction of a pipeline from West Virginia to a D11 facility near Oaklord.
Pennsylvama. /o

&. DT allegedly stated that the Gateway Project would enabie gas produced tn West

Virginia und sauthern Pennsylvania to be sold into the Northeast and Mid-Adantic regions of the

United States. Jd ai § 85,




7. DTI allegedly stated thai gas shipped on the Gateway Praject would be delivered
to a single Primary Delivery Point located in Oaktord, Pennsylvania. /d at ¥y 86.

5. DT1 and s affiliates allegedly represented that the Gateway Project was required
1o avoid a future bottleneck problem on DT1's existing pipeline system that would inhibit ratural
gas extracted from West Virginia from reaching the delivery point. /d ai §91.

9. On Apetl 1, 2008, DT announced thal the “Open Season™ for the Gateway Project
would run from April 1, 2008 through April 25, 2008. f a1 4 93, DTI announced that entities
wishing (0 ship natural gas on the Gateway Project pipelines would be required to reserve the
maximum daily quantity of gas that they would transport. fd

VA In its announcement. DTE set forth the credit requirements that sellers would be
required to satisfy in order to transport their natural gas on the Gateway Project. [l at 4 95,
Because those credit requirements were stringenl, Plaintiffs allege that they were not able Lo
enter into contracts directly with DTT to ship their gas on the Gateway Project pipelines. fd

B. The Comracts with DFY

1. Plainfts allege that, upon DT1Us announcement in Aprit 2008, Dominion Field
Services, Inc. (“DFS™ “affimnatively assumed, and even demanded.” a role as Plaintills’
representative in conjunction with the Gateway Project. /d. at'y 94.

12, Plaintifts allege that [3FS required them to estimate the volume ol gas that they
desired 10 transport on (he Galeway Praject pipeline for a ten-ycar period beginning in 2011 or
2012, 1d oal § 10, 90,

13, Plaintiffs aflege that, in July 2008, Joseph Vanzant (*Vanzant”™) updated them on

DFS s discussions with DF] about the Gateway Project. fd. at 44 99-102, DFS allegedly advised




that DTT had stated that any seller who wished to transpart gas on the Gateway Project pipelines
would be required o sign o confract with DTT by September 22, 2008, Ll at % 100,

14, Plaimitts atlege that DFS was negotiating with DTT on their behalf, and would nat
permit them (o communicate directy with DTL &d ac 99 103-07,

(3 Plaintilts allege that DFS pressured unspecified Plaintiffs to sign two separate
ten-year contracts with DFS: (1) a countract in which the Plamntiff agreed to pay for space on the
Gateway Project pipelines that DFS has purchased from DTH, which Plaintitts collectively deline
as the “Gateway Finm Contracts,” and (2 a separate contract in which the Plaintiff agreed to sell
gas to DFS, which DFS would then transport on the Gateway Project, Plaintlfs collectively
refer 10 these contracts as the “Gas Sales Contracts.”
fd ar 99 8. 140 102, 108,

16.  The Gateway Firm Contracts required these unspecilied Plaintifs o pay DES
several separate fees per month. /o a1 § 110,

17. The price that DIFS was required to pay lor the gas under the Gas Sales Contracts
was tied 10 an index price lor matural gas at Dominion Transmission, Inc. Appalachia ("DTI-
Appalachia™) at the time that DFS sold the gas to a third party, fd at¥ 14

O The Controces wirh Kiley

18, PlaintitTs allege that “Riley torced natural pas producers to sign nearly identical
contracls based on similar threats that if they did not sign the fen-year contracts, the producers
would not be able to ship their gas.™ Jd ol 9 109, The Gateway Firm Contracts (hat Riley
alfegedly forced gas producers o sign contained “nearly identical language™ to those that DIFS

sipned with other producers. /d at% 111
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19, PlaintifTs allege that, because unspecified Plaintifts had signed Gateway Firm and
(ias Sales Contracts with DIFS. Riley - another gas marketer in the area - was able 1o convingce
other unspecified Plaintitts to sign similar contracts with Riley. /o at § 21.

0 The Collapse of Natural Gas Prices and Plaintffs’
Attempty (0 Reduce Their Commitments 1o Sell Ges

20, D11 received authorization trom the Federal HEnergy Regulatory Commission
("FERC ™ 10 construct and uperate the Galeway Project in June 2011, /d al Y 116.

21. DTI began transporting natural gas through the Galeway Praject pipelines in
September 2002, fd at § 119, However, Plaintiffs allege that the natural pas market had
undergone dramaltic changes and gas prices had generally ptummeted by that time. /d

220 As aresult of the lower prices, the costs that certain Plaintifts allegedly incurred
to produce the natural gas exceeded the price that DFS and/or Riley is obligated to pay them for
the gas. o at Y 123-28. Certain PlaintilTs claim thas they may actually be losing money. /o

23, Plaimtiffs allege thal they have asked DFS and Riley to decrease the volume of gas
that Plaintiffs must defiver under the Gateway Firm Contracts in light of the low gas prices, but
that DDFS and Ri!cy have refused o “adjust the confracts.” [ at § 16.

24, Plaintiffs further allege that nalural gas producers who did nol sign ten-year
contracts with DFS or Riley in 2008 have nevertheless been permitied to ship their gas on the
Gateway Project pipelines. fd at 9§ 130.

E The Claims Against Rilgy

25, In Count 1. Plaintiffs allege that Defendants DFS and Riley breached Hduciary
duties that they purportedly owed 1o Plantitts,  Plaintifts allege that Riley agreed 10 act as

Plainiilts” agent or advisor in negotiating with D11, and then made various misrepresentations (o

Plaintiffs, fd at ¢ t40(cy, [41b). 142¢c)-(d), and 171

o




26, In Count [, Plaintiffs allege that Defendants DFS and Riley breached contracts
with Plaintiffs. Jd at 94 190-97. 1t appears that PlaintilTs altege that Riley breached certain of
the contracts identified as Gateway Firm Contracts by refusing to allow Plaintiffs to deliver less
uas than the amounts set forth in the Galeway Firm Contracts and transponting gas purchased
from Plaintitfs on pipetines other than the Gateway Project pipelines. fd

27, In Count 1V, Plaintilfs allege that Defendants DIS, Vanzant, and Riley engaged
in fraud during the negotiation of the Gateway Firm Comracts in 2008, Plamntilfs allege that
these \hree defendants misrepresented that (1) Plaintiffs would be able to reduce the volume of
gas that they were required to sell without penalty. (2) only producers who signed Gateway Firm
Contracts would be permitted to sell nalural gas that woutd be transported on the Gateway
Project pipelines, and (3) gas purchased from Plaintitfs would be transported on the Gateway
Project pipehnes, i a4 201,

28 ln Count V. Plaintifls allege that Defendants DEFS and Riley breached joim
venture agreements.  Plaintifls allege that they “entered into a joint venture with DFS and/or
Rifey for the production, transportation and sale of natural gas™ and that Riley breached the joing
venture by failing 10 act solely in the interest of the joint venture. fd. at 49 207-08.

29, In Count VI, Plaintifts allege that Defendants DFS, Vanzant, and Riley are fiable
for unjust enrichment.  Plaintiffs allege that (hey paid management fees under Gateway Firm
Contacts. and were Lorced to sell gas to DFS or Riley under the Gas Sales Conlracts, with respeci
to volumes of gas that Plaintills were not permitted (o reduce. / at 99 211-13.

30. In Coum VI, Plaintiffs gee to rescind as unconscionable the Gateway Firm
Contracts and Gas Sales Contracts that they signed with “DFS and/or Riley.” Plamntifls allege

that they had no choice bur to sign their contracts, which are supposedly unfair because Plaintilts




must pay [ees regardless ol (1) the volume of gas that Plaintiffs sell to DFS and/or Riley and (2}
the amounts that DFS and/or Riley pay for the gas. [d) ot 94 221-30,

31, In Count VIIL Plaintifts allege that Defendants DFS and Riley fraudulently
induced them to sign the Gateway Firm Caontracts and Gas Sales Contracts by misrepresenting
that (1) only producers whe ten-vear contracts wauld be permitted to sel..l natural pas that would
be transported on the Galeway Project pipelines and (2) gas purchased from Plaintifls would be
transported on the Gateway Project pipelines. fd. at W% 232.35.

32 In Count 1X, PlaintifTs seek a declaration that an event ol force majeure excuses

performance of their obligations under the Gateway Firm Contracts. Plaintitls agsert: il would
be econamically irrational tor Plaintitts to produce gas at a loss, aftter taking inte consideration
the shrinkape fees, and other aperational costs.™ Je o 99 240-4 1.

33, in Count X, Plaintiffs allege that Defendants engaged o a civil conspiracy.
Plaintifts allege (upon information and belief} that Riley combined with the other delendants to
force Plaintiffs to sign ten-vear contracts in lieu of pursing other “options for the transportation
and marketing of their gas.” [ al W 0447,

34 in Count X1, Plaintitfs allege that Delendants DFS and Riley were negligent.
Plainiilts allege that (1) DFS and Riley owed a duly of reasonable care to Plantiffs and (2) DFS
and Riley hreached that duty by misrepresenting or omitting facts in negotiating the Gateway
Firm Contracts and Gas Sabes Conracts, fd at 19 525-33,

35, in Count XII, Plaintiffs ailege that Delendants DFS and Riley made negligent
misrepresentations, Plainiffs allege that DFS and Riley misrepresented that (1) Plaintiffs would
be able to reduce the volume of gas that they were requized (o sell without penalty, (2) only

producers why signed Galeway Firm Contraets would be permitted to sell natural gas that would



be transported on the Guleway Project pipelines. and (3) gas purchased {ram Plaintiffs would be
transported on the Gateway Project and sold at the price available ar Oakford Station. [ 7 af @
260.

36. [n Counl XIII, Plaintiffs allege that two Defendants (DFS and Riley) violated (he
West Virginia Consumer Credit and Protection Act codified at W, a. Code § 46A-6-101 ¢t seq.
(The "WVCCPA™)., Plainttts allege that DFS and Riley misrepresented that (1) Plaintifls would
be uble to reduce the volume of gas that they were required to sell without penalty, (2) only
producers who signed Gateway Firm Contracts would be permitted to sell gas thar would be
transporied on the Gateway Project pipelines, and (3} gas purchased from Plaintitls would be
transported on the Gateway Project and sold at Oakford Station.  fel at 4 269.

I FACTUAL ALLEGATIONS IN THE INSTANT ACTION

37. Riley entered into an agreement with Sullon on August 28, 2008 for the purchase
of natural gas. On February 9. 2012 Sution sold various gas meters and assigned its agreement
with Riley 10 Berry.  On March 1, 2012 Riley and Berry replaced the assigned agreement
originally between Riley and Sutlon with the Letler Agreement, which is the subject ol this
litigation. (Sce Letter Agreement attached to Plaintiff's Complaint as the sole attachment).

38. According 1o the terms of the Lelter Agreement. Berry committed to deliver on a
firm basis a monthly volume of gas in dih/day 1o Riley. Berry also comnyitted to paying a firm
trangportation rate per dth of capacity reserved by Riley in the Gateway Project Facility, as well
as paving a management lee to Riley.

39, Riley filed the instant breach of contract action as a result of Berry's continued
Failure to: 1y deliver the monthly volumes of gas: 2) pay the fom transporiation rate; and 3) pay

the management tee according o the terms of the Letter Agreement.
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11. NATURAL GAS PRICES

40, At the tme D11 announced 1ts open season for the pateway project on April 1.
2008, the Meary Hub Natural Gas Spot Price was $10.18 per million Btu. (See United States
Energy [nformation Administration Historical Gas Prices attached hereto as “Exhibit A™),

31. Al the time Riley and Berry entered inlo the Letter Agreement in March of 2012,
the Henry Hub Natural Gas Spot Price was $2.17 per million Btu. (See Exhibit A} At the tme
Riley Hled the instant action against Berry in September of 2016, the Henry Hub Natural Gus
Spot Price was $2.99 per miilion Bau (See Exhibit A),

LEGAL ANALYSIS

A counterclaim is compulsory if it *arises out of the transaction or occinrence that is the
subject matter of the opposing party’s claim.” W Fa. R Civ, P /3¢a). To determine whether a
crosselaim arises out ol the same transaction or oceurrence as the original action, there are three
non-exclusive lactors 1o be considered: (1) the identity of the facts and law between (he initial
claim and the cross claim: (2) the mutualily of proof and whether substantially the same evidence
will support or refute both the complaint and the crossclaim: and (3) the legical relationship
hetween the original claim and the crossclaim, S 4. Streer & Associates, [nc. v, Thundering Herd
Development, LLC, 228 W, Va, 693; 724 S E.2d 299 (2011). In this case, all three factors weigh
against Berry. Accordingly, s motion to dismiss should be denied.

A, The facts and law supporting Riley's claim in this lawsait differ from the facts and
[aw supporting the Plaintiffs” alleved clnims in the Adking case.

The factual dilferences between the Adking case and this case are signpificant, 1 the
Adking vase, each of the fory-two {42) Plainlls alleges they were forced to enter into two
separate and distinet agreements in 2008, The Plaintifls allege that the 2008 agreements allowed

them 1o reduce the volume of gas that they were required to sell without penalty, but that Riley
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refused 10 allow them 1o so reduce the amounts in breach of the agreements. The Plaintifts also
allege that the 2008 agreements prohtbited Riley from transporting gas purchased from Plaintilfs
on pipelines other than the Gateway Project pipelines.

In this case, Riley and Berry did not enter into {wo separate agreements., They entered
into a single Letter Agreement. Also, the Letter Agreement that 1s the subject of this litigation
does not contain cither ol the two contractual provisions that are at jssue in the Adking case.
More specifically. the Letler Agreement does not allow Berry to reduce the amount of gas that il
must provide and it does oot restrict the transportation of Berry's gas o the Gateway Project
Facilities. Therefore. the two cases are addressing dillerent contracts with dilterent termis that
were execuled four (4) vears apart from each other. Finally, from the time the Plaintiffs in the
Adkiny case negotiated their contracts 1 2008 untif the time Riley and Berry entered into the
Letter Agreement in 2012, the price of natural gas had dropped by seventy-nine percent (79%),
(hiven the contractaal, temporal and financial dilferences in these two cases, it is clear that they
do not arise oul ol the same ransacion or ECCUrrense.

The two cases are also supported by dramatically difterent law.  The Plaintifls in the
Aclking case allege the fallowing causes of action: (1} breach of fiduciary duty: (2) Aiding and
Abetting Breach of Fiduciary Duty: (3) Fraud: () Breach ol Joit Venture; (5) Unjust
Enrichment: (6) Unconscionability: (70 Fraudulent {nducement; (8) Force Majeure; (9); Civil
Conspiracy: (10) Negligence: (V1) Negligent Misrepresentation: and (12) violations of the
WYCCPA ' None of these causes of action are present in the current action and it is undeniable
that each of these causes of action contains different elements than does the breach of contract

claim in this case.  Therefore, there is a wide divergence in the faw supporting the numerous

" The remaining cuuse ufaction s for the alleged breach ol two contracis thal do not existin this case,
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causes ol action in the ddkins case as compared 1o the law supporting Riley’s breach of contract
claim i this case,

B. The mutuality of Proof is different in the two cases,

The (actual allegations and causes of action in the Adkins® First Amended Complaint
center on contracts that were negotiated and executed in 2008, In addition, the vast majority of
the alleged causes of action in the Adkins case involve allegations of fraud or nepligence. The
lLetier Agreement at issue in this case did not even exist until four years gffer the alleged
misconductin the ddking case.

[n regards to the actual evidence, the contracts at issue in the Adking case are differen
from the Letter Agrcement in this case. The individuals that negotiated the contracts in the
Adtkiny case in 2008 are different (rom the individuals that negotiated the Letier Agreement in

2012

The price of gos at the time the contracts were negotiated in the respective cases differs
areatly. 1-'in:11|3'; and cqually importantly. the causes of action in the two cases are significantly
dilferent. The parol evidence rule limits the evidence that may be used in the instant breach of
contract case, while such evidence 1s not so limited in the neghigence and fraud clamms. Also, the
evidence needed o prove Riley's breach of contract claim is insufficient to prove the Plantifts’
fraud and negligence claims in the Adkiny case, Simply stated, these two cases invelve difteren)
claims invalving different contracts that were execuied at significantly different times and that
were negotiated and exceuted by different people. They are significantly more different than
they are alike, and as such, they do not arise oul of the same transaction or occurrence,

C. There is no losical relationship between the clatms in_the Adking First Amended
Complaint and Riley’s Breach of Contract Claim in this case,

The altegations in the Adkins case involve alleged fraudulent mistepresentations and

other alleged abusive or unconscionable conduet that oceurred in 2008, The negotiations




butween Riley and Berry did not oceur until 2012, The Letter Agreement between Riley and
Berry was not execuled until 2012, It is extremely important to note that nowhere in the First
Amended Complaint in the Adking case is it alleged that any fraudulent misrepresentations or
Iraudulent ne'guliatiuns occwred in 2012, Nowhere in the First Amended Complaint does it
allege that the cantracts in dispute were execuwted in 2612, There is no logical connection
between the (wo cases because they involve different claims that arise out of different
transactions and occurrences. Just because the two cases involve the Gateway Project Facilities
does not mean they arise out ol the same transaction or oceurrence.  To analogize Berry's
argument. Lwo Jawsuits involving iwo different automobile accidents with different cars and
different dnvers that occurred four years apart arise from the same transaction or oceurrence
simply because they oceurred on the same road.

Riley™s breach ol contract claim is nol logicatly, legally, or factually related to the cluims
contained in the Adking lawsuit. As such, Riley’s ¢laim agamnst Berry does nol belong in that
case. Al this point, the pertinent question is not whether Riley’s claim against Berry belongs in
the Adiking case. The pertinent question is why are Berry™s claims against Riley in the Adkins
case? The Adking case relates (o gas producers being forced (o enter into two specific contracts
in 2008 based upon alleged fraudulent misrepresentations that also occurred in 2008, Since
Berry was not a party (o the 2008 negotiations, and since Berry did rol enter into any agreements
with Riley in 2008, why is it a plaintiff in the Adkiny case? The simple answer is that Berry
should not be a plaintifl in the Adking case. Because all of the potential claims between Riley
and Berry arise from dilferent transactions and occurrences than those giving rise to the ¢laims in

the Adking case. the entire dispute should be resolved in the instant lawsuit,  Consequently,




Riley's instant claim is not a compulsary counterclaim and Berry’s motion to dismiss shoukd be
tdenied.
WHEREFORE, Riley Nawral Gas Company respectfully requests that this Henorable

Cowt deny Berry Energy, Inc’s Motion to Iismiss, and any other veliet it deems appropriate.

RILEY NATURAL GAS COMPANY,

By Counsel,

. (”‘\ ¥
‘%ﬁ:’mm*w:)\\m&ﬁ
Nigholas $ Preservati (WVSB # 80350)
SPICMAN TTIOMAS BATTLE, PLLC
P.O. Box 273
(harleston, West Virginia 23321
Telephone: (304) 721-3437

Fagsimile: (304) 340-3801
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IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA
RILEY NATURAL GAS COMPANY,
a West Virginia corporation,
Plaintiff,
V. Civil Action No. [5-C-365-3

BERRY ENERGY, INC.,
a West Virginia corporation,

Defendant.

CERTIFICATE OF SERVICE

1. Nicholas S, Preservati, counsel lor Plaintift, do hereby certity that a true and exact
copy ol “Plaintiff’s Response te Defendant’s Motion ta Dismiss Complaint™ was served upon

: o el ‘ . . .
counsel of record via facsimile, the 2. day of February, 2017, and addressed o the following:

Jonahan R, Marshall (WVSD #10580)
BAILEY GLASSER LLP
209 Capitol Streel
Charleston, West Virginia 23301
Telephone: (304) 3435-6553
Facsimile: (304)342-1110
Counsel for Defendant
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