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IN' THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA

RILEY NATURAL GAS COMPANY,
a West Virginia corporation;

Plaintiff,
v. Civil Action No. 16-C-_Zp 52

BERRY ENERGY, INC.,,
a West Virginia corporation;

Defendant.

CIVIL SUMMONS

TO THE ABOVE NAMED DEFENDANT:

BERRY ENERGY, INC.
310 STILES STREET
CLARKESBURG, WEST VIRGINIA 26301
IN THE NAME OF THE STATE OF WEST VIRGINIA, you are hereby summoned and
required to serve upon plaintiff®s counsel, Nicholas S. Preservati, whose address is Spilman
Thomas & Battle PLLC, P. 0. Box 273, Charleston, West Virginia, 25321-0273, an answer,
including any related counterclaim you may have, to the complaint filed against you in the
above-styled civil action, a true copy of which is herewith delivered to you. You are required to
serve your answer within thirty (30) days after service of this Summeons upon you, exclusive of
the day of service. If you fail to do so, judgment by default will be taken against you for the
relief demanded in the Complaint and you will be thereafier barred from asserting in another

action any claim you may have which must be asserted by counterclaim in the above-styled

action.

Dated:; /0/3//4’ | K@,
: Clerk of Court
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IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA

PLAINTIFFS: Riley Natural Gas Company, a West

CASE NUMBER: 16-C- a&ﬁ— ]
Yirginia corporation
DEFENDANTS: Berry Energy, Inc., a West Virginia
Corporation
IT. TYPE OF CASE:
TORTS OTHER CIVIL
{J Asbestos O Adoption 1 Appeal from Magistrate Court
0O Professional B9 Contract O Petition for Modification of
Maipractice Magistrate Sentence
O Personal Injury O Real Property A Miscellaneous Civil
0 Product Liability O Mental Health - O Other
[ Other Tort T Appeal of Administrative
Agency
1L JURY DEMAND ® Yes [JNo
CASE WILL BE READY FOR TRIAL BY:
Iv.

DO YOU OR ANY OF YOUR CLIENTS OR WITNESSES IN THIS CASE REQUIRE
SPECIAL ACCOMMODATIONS DUE TO A DISABILITY OR AGE? O Yes Il No

Firm: Spilman Thomas & Battle, PLLC

Address: P. Q. Box 273, Charleston, WV 25321

Telephone:  304-720-3437

01 Pro Se

IF YES, PLEASE SPECIFY: = n
OWheelchair accessible hearing room and other facilitics D % =
(Interpreter or other auxiliary aid for the hearing impaired o oM
OReader or other auxiliary aid for the visually impaired ' %E
OSpokesperson or other auxiliary aid for the speech impaired e C‘?ﬂ
OOther: e g E:‘ﬁ
R b
Attorney Names: Nicholas S. Preservati o

Representing: Riley Natwral Gas Compny, a
West Virginia Corporation

- X/ Plaintiff (] Defendants

G Cross-Complainant 0 Cross-Defendant

Dated: 092916
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IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA

RILEY NATURAL GAS COMPANY,
a West Virginia corporation;

Plaintiff,
V. Civil Actien No. 16-C- 3)&5 -3

BERRY ENERGY, INC.,
a West Virginia corporation;

Defendant.

RILEY NATURAL GAS COMPANY’S VERIFIED COMPLAINT FOR BREACH OF
CONTRACT AND DECLARATORY AND MONETARY RELIEF
Riley Natural Gas Company (“RNG”), by and through counsel, hereby files this

Verified Complaint for Breach of Contract and Declaratory and Monetary Relief against Berry
Energy, Inc. (“Berry”), and states as follows:

Nature of Action

I. This action relates to the breach of a contract for the purchase and sale of
natural gas and breach of contractual commitments pertaining to the reimbursement of charges
for firm transportation acquired by RNG on behalf of Berry to facilitate the purchase and sale of
Berry’s natural gas.

2, RNG seeks a declaratory judgment from this Court declaring that Berry, as
part of its agreement with RNG for the purchase, sale and marketing of its natural gas, is
contractually liable and responsible to RNG for all costs, charges, surcharges, deductions, and
fees for firm transportation capacity on Dominion Transmission, Inc.’s (“DTI”) Appalachia

Gateway Pipeline Expansion Project (“DTI Gateway”) incurred by RNG on behalf of Berry



irrespective of whether RNG, on behalf of Berry, uses DTI Gateway capacity because of Berry’s
failure to tender its gas to RNG.

3. RNG seeks monetary relief for damages it has or will suffer as a result of
Berry’s failure to comply with its contractual obligations.

4. RNG Is a West Virginia corporation with its principal place of business
located at 120 Genesis Boulevard, Bridgeport, West Virginia 26330

5. Defendant Berry is a West Virginia corporation with its principle place of
' business located at 310 Stiles Street, Clarksburg, West Virginia 26301, and its mailing address
for service of process is c/o David B. Berry, 310 Stiles Street, Clarksburg, West Virginia 26301.

Jurisdiction and Venue

6. Jutisdiction and venue are proper.

7. This declaratory judgment proceeding is institited pursuant to the
provisions of Rule 57 of the West Virginia Rules of Civil Procedure and the West Virginia
Declaratory Judgment Act, West Virginia Code, Section 55-13-1 et seq.

Facts

8. RNG is engaged in the business of buying, selling, and marketing natura)
gas, including on behalf of natural gas producing companies like Berry. RNG is not a producer
of natural gas.

9. Berry is engaged in the business of natural gas production.

10. In order for produced natural gas to be successfully purchased, marketed
and sold, in this case a service Berry contracted with RNG to provide, requires that the producer,
here Berry, bear the cost of transporting their natural gas on pipelines on a firm or interruptible

basis to desired physical points located on pipeline systems. Producers, like Berry, as is the case




here, contracted with RNG to acquire firm pipeline transportation capacity, on its behalf, on DTI
Gateway as a monthly cost and obligation, in order for the producers’ gas to be received and
transported by DTI.

11. DTI Gateway was designed to help meet the demand for natural gas in the
Mid-Atlantic and Northeastern United States by constructing additional firm pipeline
transportation capacity on DTI Gateway to transport natural gas to homes, businesses, industries,
and power plants through the eastern United States. |

12. Before constructing a pipeline or expanding an existing one, pipeline
companies such as DTI rely on contractual commitments (called precedent agreements) between
the pipeline company and its shippers of natural gas, in this case RNG on behalf of Berry, which
contain Commitments from shippers to pay monthly charges, surcharges, deductions and fees to
DTI ("DTI Gateway Charges™) to financially suppert DTI’s incurrence of millions of dollars of
construction costs to construct the additional firm pipeline transportation capacity. In exchange,
DTI commits to reserve firm capacity or space (firm transportation capacity) in the pipeline
ready at all times for the shipper to call upon to use when needed; agatn, in this case, for RNG’s
use on behalf of Berry.

13. DTI conducted an open season that started on April 1, 2008, and ended on
April 25, 2008, to seck commitments in the form of precedent agreements from shippers to
reserve firm transportation capacity on DTI Gateway, and to pay the DT Gateway Charges over
a fixed term of years for the reserved firm transportation capacity to be constructed.

14. RNG and DTI subsequently entered into a precedent agreement in which

RNG purchased firm transportation capacity on DTI Gateway, with the actuwal implementation of




the firm transportation service (the “in-service date” of the pipeline facilities) to begin upon
completion of the DTI Gateway facilities. |

15. As a pre-requisite to RNG committing to purchase gas from Berry for
placement in the DTI Gateway system, Berry agreed to reimburse RNG for the DTI Gateway
Charges RNG would pay to DTI for the DTI Gateway firm transportation capacity for 10 years
that was to facilitate RNG’s ability to purchase, market and sell Berry’s natural gas on a firm
basis on the DT Gateway facilities. This agreement between Berry and RNG is memorialized in
an agreement dated March 1, 2012 (“Agreement™), a copy of which is attached hereio as
“Exhibit 1.”

16. Without the agreements and commitments by Berry, RNG would not have
agreed to purchase gas from Berry for placement in the DTI Gateway system; and, without such
firm capacity,.Berry understood and knew that RNG, on Berry’s behalf, may not be able to sell
Berry’s gas into the DTI Gateway system, which would have jeopardized Berry’s revenue
earnings capabilities from such gas sales.

The Agreement

17. The primary purpose of the Agreement was to facilitate the purchase_, sale,
and marketing by RNG of Berry’s natural gas at physical points into DTI Gateway (“Delivery
Point(s)”) up to and requiring a firm transportation quantity of DTI Gateway specified in the
Agreement of March 1, 2012 as 355 dth/day for 10 years. See Exhibit 1, at Exhibit A.

18. Pursuant to the Agreement, Berry is responsible and liable to RNG for all
charpes of any kind, inc]u&ing lransportation charges such as the DTI Gateway Charges,

upstream or downstream of Delivery Point(s) identified in the Agreement. See Fx. 1, 2.




19. As a purchaser of DTI Gateway firm transportation capacity to facilitate
the delivery of Berry’s gas into the DTI Gateway Delivery Point(s), RNG agreed to pay DTI
Gateway Charges on behalf of Berry.

20. Pursuant to its agreement with DTI, and given the nature of firm
transportation capacity on pipelines and the charges therefore, as described above, RNG is
responsible and liable to DTI for the DTI Gateway Charges 6:1 behalf of Berry irrespective of
whether Berry tenders natural gas to RNG for purchase and sale at the Delivery Point(s) under
the Agreement.

21. Correspondingly, pursuant to the Agreement, Berry is responsible and
liable to RNG, and agreed to reimburse RNG, for all DTI Gateway Charges incurred by RNG on
behalf of Berry. See, Ex. 1, §2; Ex. 1 at Exhibit B.

22. Motreover, Berry is responsible and liable to RNG, and agreés to
reimburse RNG, for DTI Gateway Charges irrespective of whether Berry actually tenders natural
gas to RNG for purchase and sale at the Delivery Point(s) pursuant to the Agreement. Id.

Count 1 — Breach of Contract

23. RNG re-alleges and incorporates by reference all of the allegations of
paragraphs 1 through 22 of this Verified Complaint.

24, The Agreement is governed by the Uniform Commercial Code. See,
W.Va. Code § 46-2-107(1).

25. The Agreement contains all essential terms, including the partics to the
Agreement, the subject matter of the Agreement, terms for determining the price of the natural
gas to be purchased, the fees for marketing and selling the natural gas, the greed upc-m volumes

for firm transportation on DTI Gateway to facilitate the purchase and sale of the natural gas, the




duration of the Agreement, and for the reimbursement by Berry to RNG of DTI Gateway

Charges.

26. The Agreement provides a reasonably certain basis for granting an

appropriate remedy for breach. See, W. Va. Code § 46-2-204(3).

27. Although Berry has tendered patural gas to RNG for purchase and sale at
the Delivery Point(s) pursuant to the Agreement, Berry has wrongfully refused to reimburse
RNG for all DTI Gateway Charges incurred by RNG on behalf of Berry.

28, Berry is legally obligated to pay and is legally liable to RNG for the DTI
Gateway Charges. Section 2 of the Agreement clearly sets forth this obligation:

All charges of any kind upstream of the Delivery Point(s)
including without limitation any gathering and extraction charges
or deductions for retainage, fuel or shrink. In addition, charges
downstream of Delivery Point(s) shall be borne as follows:

() for any Delivery Point(s) not into DTI’s Appalachia
Gateway Project facilities, [RNG] shall be responsible and liable
for payment of all charges that are downstream of such Delivery
Point(s); and

(b) for any additional Delivery Point(s) into DTI’s
Appalachia Gateway Project facilitics, the terms set forth on
Exhibit B, “ADDITIONAL TERMS FOR ANY DELIVERY
POINT(S) INTO DTI’S APPALACHIA GATEWAY PROIJECT
FACILITIES” shall also apply.

29, Exhibit B referenced in above Section 2 of the Agreement further states
that Berry shall pay and be liable to RNG for the DTI Gateway Charges listed in detail:

(a) the cost and fees for all F'T [firm transportation] reserved from
DTI by [RNG] for [Berry’s] Firm Quantity for the ten (10) year
period; (b) all other charges or deductions of any kind whatsoever
including without limitation commodity fees, retainage, fuel and
shrink assessed by DTI; and (c) the Management Fee set forth in
the Term Sheet that shall compensate [RNG] for its management
of assets including without limtigation the management of
nominations and the meeting of DT[’s credit requirements by

[RNG].




Ex. 1 at Ex. B,Yii.

30. RNG has invoiced Berry for DTI Gateway Charges incurred by RNG on
behalf of Berry.

31. Berry has wrongfully refused to reimburse RNG for DTI Gateway
Charges incurred by RNG on behalf of Berry as required by the Agreement.

32. Berry’s wrongful refusal to reimburse RNG for DTI Gateway Charges
incurred by RNG on behalf of Berry constitutes a breach of the Agreement, which provides in
relevant part.

In no event whatsoever shall [Berry] be relieved from its
obligations to make payments to [RNG] for all FT [RNG] has
reserved for any or all of [Berry’s] Firm Quantity irrespective of
the cause or contingency of such losses and any such failure to
make payments shall be a breach under this Agreement.
Ex I at Ex. B Y iii; see also Ex. 1,9 2; Ex. 1 at Ex. A.
33. RNG has incurred substantial expenses resulting from Berry’s failure to

comply with the Agreement.

Count II — Declaratory Relief

34. RNG re-alleges and incorporates by reference all of the allegations of
paragraphs 1 through 33 of this Verified Complaint.

35. Under the Agreement, Berry is contractually liable and responsible to, and
required to reimburse, RNG for all DT1 Gateway Charges for firm transportation capacity on
DTI Gateway incurred by RNG on behalf of Berry irrespective of whether RNG, on behalf of

Berry, uses DTI Gateway capacity because of Berry’s failure to tender its natural gas to RNG.




Count ITI — Monetary Relief
36. RNG re-alleges and incorporates by reference all of the allegations of

paragraphs 1 through 35 of this Verified Complaint.
37. RNG has incurred substantial expenses resulting from Berry’s failure to
reimburse RNG for DTI Gateway Charges incurred by RNG on behalf of Berry as required by

the Agreement.

38. RNG is entitled to recover from Berry all costs incurred as a result of
Berry’s breach of contractual obligations.

WHEREFORE, Plaintift Riley Natural Gas Company prays that this Court enter an
order granting the following relief:

Al A declaration that Berry is contractually obligated to reimburse RNG for
DTI Gaieway Charges incurred by RNG on behalf of Berry;

B. Damages for all losses incurred by RNG from Bemry’s breach of
contractual agreements, including pre-judgment and post-judgment interest, attorneys’ fees and
costs associated with Berry’s breach of countractual obligations; and

C. Such other relief as this Court may deem just and appropriate.

Nicholad S. Preservati (WV Bar # 8050)

304-720-3437 — Phone
304-340-3801 — Facsimile
npreservatifwspilmaniow. com




VERIFICATION

STATE OF WEST VIRGINIA

COUNTY OF HARRISON, TO-WIT:

Kathie Bonnell, being first duly sworn, states that she is employed by Riley
Natural Gas Company as its Manager of Marketing, that she had read the foregoing “Verified
Complaint for Breach of Contract and Declaratory and Monetary Relief” and that the

information therein is true and correct to the best of her belief and knowledge.

b

Kathie Bonnell

The foregoing instrument was acknowledged before me this 2 %1_\. day of

September, 2016, by Ra—'ﬁ\\: e ooV,

Notary Public

HUD RGOS AT NS

AT QFFICIAL SEAL
LA ":'»-‘ STATE OF WEST VIRGINIA

k- NOTARY PUBLIC

Susan D, Grimas

108 Burion Ayenue
Nutter Forl, Wy 26301

My Commisaion Expires May 14 20%-
:Ill|llllillllll“illllllllllllllllliil|l|lllilllll|II.ll!r:
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(‘ ) RILEY NATURAL GAS COMPANY

BERRY ENERGY
310 STILES STREET
CLARKSBURG, WV 26301

Mer 01, 2012

This letter agreement and the Exhibils that are attached hereto and hereby incorporated herein (collectively
“Agréement”) evidence ihe agreement of BERRY ENERGY ("Scller”), and

("Purchaser”), whereby Perchaser agrees to purchase and receive, and Seller agrees t sell and deliver to
Purchaser, natural gas (“Gas") in tccordance with the terms and conditions set forth herein and in a transaction
specific term sheet (“Term Sheet”) that has been exscuted by each party hereto, such Term Sheet to be in
substantially the form set forth in Bxhibit A, With respect to sny perticular transaction, the Agreement consists
of thiz letter agreement and its Exhibits and the applicable execoted Termn Sheet.

1. Quantity

Commencing on the first day of the Primacy Tenm as set forth in the applicable Term Sheet and daily
throughout the tarm of this Agreement, Seller shall deliver and sell, and Purchaser shall receive and purchase,
such Quantity of Gas as set forth in the applicable Term Sheet,

2. Price
Seller and Purchaser ngree to the Price at the Delivery Point(s) as set forth In the applicable Term Sheet, 5 such
Price may be amended from time to time by mutval agreement of the perties or otherwise amended as set forth

of the Delivery Point(s) including without limitation any gathering and extraction charges or deductions for
retninage, fuel or shrink. In eddition, charges downstream of any Delivery Point(s} shall be borne as follows:
(2) for any Delivery Point(s) not into DTT’s Appalachia Gatewny Project facilitles, Purchaser shall be
responsibie and liable for payment of al| charges that are downstream of such Delivery Point(s); and
(b) for any Delivery Point(s) Into DTT"s Appainchia Gateway Project facilities, the terms set forth on
Exhibit B, "ADDITIONAL TERMS FOR ANY DELIVERY POINT{S) INTO DIT’S AFPALACHIA
GATEWAY PROJECT FACILITIES” shall also apply.

Purchaser reserves the right 1o meke Periodic price adjustments to comrect for payment differentisls attributed to
significant fluctuations in estimated versus actuaj production. These adjustments will be made in an effort to
meke each Gas payment to the Seller applicable to the month during which the Gas was actually sold; provided,
however, that Parchaser shell not be liable for any failure to achieve this gosl. Purchaser will attempx to absorb
variances of up to ten percent (10%) of the most recent actual production number. However, Seller Tecognizes
and ngrees that Parchdser canmot incus losses attributed to production vasiation,

3.Term

The Primary Term of this Agreement shail be as set forth in the Term Sheet, and shall thererfter continue In
effect from month to manth onless terminated by efther party by written notice to the other party at least thirty
(30) calendar days prior to the expiration of the Primary Term or any extension thereof or s otherwise set forth
in this Agreement. The partics foeognize that sale and deliveries of Seller's Gas hersunder wili be dependent on
Yolumes accepted by various buyers that purchase Gas from Purcheser duri ng any particular month,
Accordingly, it is agreed that Purchaser shall have the.right to determine in its sole discretion at various Gimes
during this Agreement that a price revision is necessary for the sale of such Oas to remain competitive in the
market. If Purchaser shall so determine, Purchaser shall promptly provide Seiler telephonic notice of the
revised Price which Purchaser believes is required 10 meet the exisling market condition and Purchaser shall
provide written notice to Seller no later than five (5) calendar days after such lelephonic notice, Not later thar
five (5) calendar days aRer Seiler's receipt of Purcheser’s written notice, Seller shoil notify Puzchaser In writing

CH4949672.2
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7
Sellers not delivering into DTTs Appalachian Gatsway Project facilities will not be eligible to enter into fixed
price contracts due to possible curtailment of Seller’s monthly volumes by DTL

Seller may request to enter into fixed price contracts {"Fixed Price Contracts™) for a portion of Seller’s monthly
volumes. At the same time and in reljance upon Seller’s commitinent to enter into said Fixed Price Contracts
Purcheser may enter into an offserting contract with third parties for the same volumes and period (“Other

imrespective of the cause or contingency of such losses and any such fajlure to make payments shall be a breech
under this Agreement,

8, Warmnntv of Title

Selier warrants generelly its tile to zll Gas delivered by it, and forther represents that it has the right to sell the
same, and thet such Gas is free from Ilens and adverse clafinig of every kind, Seller shall pay or cause to be paid
all taxes and other sums due on the gathering and handling of the Gas deliversd by Seller. Seller shall
indemnify and save Purchaser harmless from and against all suits, actlons, damages, costs and expenses arising
from or out of any breach of this Paragraph,

obligation hereunder assumed by it and such fallure is caused by acts of God or a public enemy, strikes, riots,
Injunctions or other interfesence through legal proceedings, carthquakes, storms, or the compliance with any
statute, cither State or Federal, or with any order of the Federal Government or nny branch thereof, or of the

which it has assumed by the terms of this Agreement, Notwithstanding the foregoing, any of the
aforementioned causes or contingencies affecting the performance hereunder of a party hereto, however, shall in
no event relieve said party of liability to make &Ny payments due hereunder or shall not relieve sajd party of

10.

This Agreement shall be binding upon and inure to the benefit of and be enforceable try the parties hereto and
their respective representatives, successors, and assigns; but this Agreement and the right to and obligations
hereunder shall not be assignable by either party hereto to any other person without the written consant of the
other party. Such consent shall not be tmreasonably withheld or delayed. :

11,
This Agreement shall be governed by the Iaws of the State of West V; rginia.

any amownts or payments owed to Purcheser as se? forth in Paragraph &, Notwithstanding anything in this
Agreement to the contrary including Paregraph 9, in no event sha]l Seller be relieved from its cbligations to
make payments for Imbalance Charges irrespective of the cause or contingency of Seller's failure to perform
and any such faiture to make payments shall be a breach under this Agreement,

CH4949672.2
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that Seller accepts Purcheser's revised Price or Seller requests that this Agreement be terminated and if so
Tequested, such termination shall be effective on the Jast day of the third calendar month following the month

termination, the parties shall uillize the procedures ay set forth in this Parngraph for any such further Price
revislons, Notwitbsmnding mnything to the contrary, in the cvent that Seller fails to provide to Porchaser timely

terminated,

4. Delivery Poing(s)

The point of sals and Delivery Poini(s) shall be the Meter(s) as set forth in the applicable Term Sheet. Title to
the Gas shall pass to and vest in Purchuser at the point of sale. As between the parties hereto, Seller shall be
deemed to be in exclusive control and possession of Selier’s Gas and shall be responsible for and indemnify
Purchnser with respect to any josses, injuries, cinims, Uabllities or dameges cavsed thereby until the same shall
have been delivered to Purchaser at the point of sale and Delivery Point(s) referenced In this Paragraph 4, after
which Delivery Point(s) Purcheser shal] be deemed o be in exclusive control and possession thereof and shall
be responsible for and indemnify Seller with Fespact to any losses, Injuries, claims, Labllities or damages caused

L AF A AN RLIOIY
owledge and agree thai thixd party pipelines (“Pipeline Transporter(s)) are utillzed by
Purchaser and that each Pipeline Transpories(s)'s rules, guidelines and policles, as may be changed from time to
time, shali define and set forth, among other things, the units of nezsurement, measurement specifications,
quality, heating value, testing specifications, required delivery pressure and specifications of Seller’s Gas to be
delivered to Pirchaser pursuant hereto, Allsuch definitions, specifications, procedures and terrns and all other
terms and provislons of each Pipeline’s Transporter(s) related ic the delivery of Gas are hereby expressly
incorporated herein by reference, and this Agreement shall be subject thereto,

6. P

CHa944672.2
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five calendar days after the date of such delivery. Any notice, request, demand or pricing change, as referenced
in Paragraph 3 above, or any notice which a party may desire to give to the other may be commumicated by
telephone but shall be followed up in writing no Jater then five calendar days after such telephonic notics,

Seller: BERRY ENERGY
310 STILES STREET
CLARKSBURG , WV 26301
Telephone: 304-622-3450
Facsimile:

Purchiser: Riley Natural Gas Company
Attention: Tina R. Smith, Vice Presideant
P. 0. Box 450
Bridgeport, WV 26330
Telephone: (304) 842-8930
Facsimile: (304) 842-8936

14, Defaylt: Limitation on Liability
Either party will be in default under this Agreement if it () makes on assignment or any general arrangement

for the benefit of creditors; (ii) files a petition or otherwiss commences, authorizes, or acquiesces in the
commencement of a proceeding or ceuse under any bankrupicy or similar law for the protection of creditors, or
has such petition filed against it and such proceeding remains undismissed for thirty (30) days; (1) otherwise
becomes bankrupt or Insolvent (however evidenced); (iv) is unable to pay its debts as they fall due; (v) fails to
pay or perform, when due, any obligation to the other party, whether under this Agreement or &ny other
contract between the parties, if such failvre Is not remedied on or before the third business day after notice of
such failure is given to the party who is default; (vi) fails to give adequate security for or assurence of its
ability to perform its forther obligations nnder this Agreement within forty-eighit (48) hours of 2 reasonable
request by the other party: or (vii) fails to deliver any volumes of Gas which itis oblignted to deliverto the
other party and such failure is not remedied within a 48-hoyr pesiod, If & party is In default, then the non-
defenlting party shail have, In addition to any and all other remedies available hereunder or Pursuant to law,
the sight to withhold payment and /or to liguidate any or all contracts (including any forward contract of

CHa949872.2




If the foregoing correctly reflects our agreement and understanding, please so signify by exscuting in the space
provided below.

Yours nuly,
TS~

Tina R, Smith
Vice President

ACCEPTED AND AGREED to this SOH day of JUL\r/ .20
BERR GY

Name:

ﬁue:;BEiUBIT

CHaY4Y572.2
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Contract #2559

X Revised
EXHIBIT A
TERM SHEET
Date: Angust 8, 2012
Seller: Berry Energy
Purchaser: Riley Natural Gas Company

Primary Term: 10 years [In Service Date Estimated September 2012 through September 2027]
Delivery Point(s);: Dominion Transmission
, s Y; v v v
Meter #'s: 3605201 3610001 37Y4201 3731701 4388401 4411701
FT Rate: $0.495/dt

For any Delivery Point(s) into DTI’s Appalachia Gateway Project Facilities:

Firm Quoantity: Seller commits to deliver on a firm basis for ten years with respect to DTI’s
transmission facilities that are part of DTT's Appalachia Gateway Project Facilities the
}ollowmg monthly volumes in dth/day (net of gathering and processing, if applicable):
355 _[Itransaction specific]

Management Fee: Purchaser shall charge Seller the following management fee per each dth of
FT that Purchaser is able to reserve for Seller: _$.08/dth .

Other terms and conditions:
1. The conditions of this Term Sheet are binding uniess disputed within (3) business days.

2. All terms and conditions of the Agreement dated _ March 1, 2012 between Seller and
Purchaser including any exhibits attached thereto.

APPROVED AND AGREED (o as a Term Sheet to the Agreement dated _March 1, 2012 between
Seller and Purchaser.

Sel]er Purchaser:
ry Energy R]ley Natural Gas Company J
£ e, e Geen g
Signature Signature
Name:%&m_ Name: Tina R. Smith
Title: LOEAST Title: Vice President .
Date: (48 -2(- (2. Date: 14 AW

E‘@'E‘HUE

f'kUG 23 \f/*\
) R \@
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EXHIBITR

' PARAGRAPH 2(b), CONTINUED
ADDITIONAL TERMS FOR ANY DELIVERY POINT(S)
INTO DTI'S APPALCHIA GATEWAY PROJECT FACILITIES

The following additional terms apply to any Delivery Point(s) into DTT's Appalechin Gatewey Project facilitles
and aze Incorporated into Paragraph 2(b):

aission facitities: 'With respect to any DTT transmission facilities that aze part of the Appatachia
Geteway Project facilities and are downstream of the Delivery Point(s), DTI has Indicated that it shal} offer firm
capacity for ten (10) years (“FT™) on such transmission Tacilities beginning on or about November 1, 2011 and,
in the event DTI offers such FT, and notwithstanding any provisions of this Agreement to the contrary,
including specifically by way of Blustration and not timitation the contents of Paragraphis 3 and 8, Selier and

Purchaser agree as follows:

I.  Purchaser shell use commercially reasonable efforts to attempt to gblain FT on Seller’s behalf
for the Firm Quantity set forth and committed and agreed to by Seller in the applicable Term
Sheet;

fi.  Seller shall pay md be Hable to Purchaser for: (a) the cost and fees for all FT reserved from DTI
by Purchaser for Selier’s Firm Quantity for the ten (10} year period; (b) all other charges or
deductions of any kind whatsoever Including without limitation commodity fees, retninage, fuel
and shrink assessed by DTY; and (c) the Menagement Fee set fosth in the Term Sheet that shali
compensate Porchaser for jis management of assets including without limitation the mianagement
of nominations and the meeting of DTT's credit requirements by Porchaser,

ili.  Innoevent whatsoever shall Seller be relisved from its obligations to make payments to
Purchaser for afl FT Purchaser has reserved for any or all of Seller's Firm Quanthty immespective
of the cause or contingency of such losses and any such failure to make payments shall be a
brench under this Agreement;

iv. i Purchaser has reserved FT for any or all of Seller’s Firm Quantity and Purchsiser provides to
Seller telephonic notlce of the revised Price which Purchaser belleves is required to meet the
existinng market condition and written notice no Iater thon five {5) calendar days after such
telephonlc notice then such revised Price shall be effective not later then five (5) calendar days
after Seller’s receipt of such written notice and fn no event shali Seller be able to request and/or
terminate this Agreement because of such revised Price;

v.  Purchaser shall not be liable to Seller, and Seller shall not make any claim against Purchaser, in
the event thet Purchaser Is unable to obtain PT for any or all of Seller’s Firm Quantity or Seller
is tmable to flow or produce any, all ors portion of Seller’s Firm Quentity for which Purchazer
hes obtained ¥T for any reason whatsoever including without limitation pipeliné pressures;

vi.  Inthe event Purchaser has obtained and resesved FT for Seller's Firm Quantity and Selier
desires to decrease or eliminate, or have Purchasey release directly to Seller, the FT so reserved,
then Seller may provide written notice ("Written Notice™) to Purchaser specifying its desired
decrease, ellmination or release to Seiler such FT;
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vii.  Upon receipt of & Written Notice from Seller requesting a decrease or elimination of the FT
reserved by Purcheser for any of Seller’s Firm Quaniity, Purchaser shall use commerclally
reasoneble efforts to release such PT armounts to another customer of Purchaser that is delivering
Gas to a Delivery Poinl(s) into DTI transmission facilities that are part of the Appalachia
Gateway Project facilities; provided however, any such release shall be In compliance with ail
laws, rules, orders or regulations; provided, further, Seller scknowledges and agrees that in the
event Purchaser receives a substantiafly similar Writien Notice from any such other customer for
which Parchaser has obtained and reserved FT on DTI transmission facilltles that are part of the
Appalechia Gateway Project, Purchaser shall prioritize snd address all such Written Notces
including Seller's in the order of receipt by Purchaser of any such Written Notice. By way of
example and not limitation, Purchaser shall first use its commercinlly reasonzble efforts with
respect to the Written Notice that is first recelved by Purchaser, Notwithstanding anything in
this Agreement to the contrary and regardiess of a Written Notice to Purchaser by Seller or
regardless of Seller's actual production volumes inciuding without limitation whether Seller is
producing at a reduced rate or is not producing at all, Seiler shall not be relieved of and shall
continue to be liable and responsible for payments to Purchaser for all FT reserved by Purchaser
for all of Seller’s Firm Quantity unless and until a third party enters into a written egreement in
terms and conditions substantially similar to this Agreement for all FT reserved by Purchaser for
any or all of Seller’s Firm Quantity; end

viii.  Upon receipt of n Written Notice from Seller requesting that Purchaser release directly to Seller
FT reserved by Purchaser for any or all of Seller's Firm Quantity, Purchaser shall notify DTT
and, in the event that () DT1 approves and allows the release by Parchaser direotly to Seller of
the FT so reserved; (b) Seller qualifies as a customer of DTT; and (c) DTIand Seller release
Purchaser of any and all obligations and liabilities for all FT so reserved, then Purcheser shall
release all FT so reserved to Seller and Seller shil be solely liable and responsible to DT1 for all
such FT; provided, however, notwithstanding anything to the contrary, in the event that any of
the conditions set forth in {s), {b) or () of this subparagraph is not met or does not ocewr,
Purchaser shall not releese to Seiler the FT 5o reserved during the term of the PT.
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