IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA

WEST VIRGINIA UNIVERSITY BOARD OF
GOVERNORS, a statutory co?)oration, for and

on behalf of West Virginia Unlversity, CIVIL ACTION

No. 16-C-383

THE HONORABLE JUDGE RUSSELL
M, CLAWGES, JR.

Plaintiff,
v,

}

)
JACOBS FACILITIES, INC., a Missour} 3
business corporation, f/k/u Sverdrup Facilities,
Ine; MOODY/NOLAN LTD,, INC,, an Ohio
business corporation, OYERLY
MANUFACTURING COMPANY, a
Pennsylvania business corporation, and
DONALD M. MILLER COMPANY, a
Pennsylvania business corporation,

Defendants,
OVERLY MANUFACTURING COMPANY'S MOTION TO DISMISS COUNTS I, IV,
V, AND VI OF WEST VIRGINIA UNIVERSITY BOARD OF GOVERNORS'
COMPLAINT

Pussuant to Rule 12(b)(6) of the West Virginia Rules of Civil Procedure, Defendant
Overly Manufacturing Company (“Overly™) hereby moves this Coutt to dismiss Count TII for
breach of express warranty, Count IV for breach of implied warranty, Count V for breach of
express limited warranty, and Count VI for negligent misrepresentation,

- FACTUAL BACKGROUND

On April 22, 1998, Plalntiff West Virginia University Bourd of Governors ("WYU" or
"Plaintiff™) entered into a contract with J acobs Faoilities, Inc,, formerly known as Sverdrup
Facilities, Inc. (“Sverdrup”) to construct a new Student Recreation Center (the “Project™),
including installation of a metal roof. Complaint at 159, 11, Overly manufactured the metal
roof for the Project, and Donald M, Miller Company (“Miller") installed the roof, Complaint at

Y 14, Work was completed no Iater than November 1, 2001, Complaint et ¥ 66.




In April 2015, WVU discovered that & section of the roof was leaking, Complaint at §
23, Bubsequently, in December 2015, Overly and Kalkreuth Roofing & Sheet Metal, Inc,
(“Kalkreuth”) inspected the entire roof af the Project, Complaint at 929, Overly and Katkrueth
determined that, during installation, Miller failed to anchor the roof with fill-width sheet cleats
and Rawl fasteners, Complaint at { 30,

Plaintiff filed a complaint (the "Complaint") against Overly (roof manufacturer),
Sverdrup (construction manager and constructor), Moody/Nolan Ltd, Ine, (architect), and Miller
(roof installer). Overly now mioves to dismiss Count 11T for breach of express warranty, Count
IV for breach of implied warranty, Count V for breach of express limited wartanty, end Count VI '
for negligent misrepresentation.

LEGAL ARGUMENT

A.  Standard of Review

Rule 12(b)(6) of the West Virginia Rules of Civil Procedure governs the dismissal of a
plaintiffs action for failure to state a elait upon which relief can be granted. Rule 12(b)(6)
allows 8 pary “to file a motion in the circuit court prior to filing an answer, to dismiss a claim
for failure to state a cause of action,” Shaffer v. Charleston Area Medical Center, 485 S.E.2d | 2,

17 (W.Va, 1997), “The purpose of a motion under Rule 12(b)(6) is to test the formal sufficiency
of the complaint,” Eardey v, Fisher, No, 14-1232, 2015 WL 7628837, at *2 (W, Va, Nov, 23,
2015)(citing Colfla v, Mc;.funkin, 358 E.E.Zd 242, 243 (W. Va, 1987). A court should dismiss the
samplaint when “it appears beyond doubt that the plaintiff can prove 1o set of facts in support of
his elaimn which would entitle him to relief.” /d.

B. Plaintiff Has Alloged Insufficient Facts to Support Count ITY for Alleged
Breach of Express Warranty Basod Upon the Project Specifications,

Plaintiff elaims that Overly "expressly agreed to pravide a metal roofing system that




would be free from leaks for e period of thirty (30) years, as specifically provided in
specification section 07410, paragraph 1.06,A.1." Complnint 954, Nowhere does Plaintiff
allege that Overly entered into a contract with WV1J or any other person or entlty that bound
Overly to comply with the specification section referenced. Plaintiff's claim against Overly
undet Count IIT of the Complaint rests entirely on specification section 07410, which Plaintiff
has failed to allege is applicable to Qvetly,

Moreover, Plaintiff also alleges a separate breach of express limited warranty agalnst
Qverly at Count V of the Complalnt bused upon the limited warranty issued by Overly at the
conelusion of the Project. Therefore, Plaintiff's Count HI for breach of express warranty egainst
Overly is duplicative and superfluous,

Accordingly, Pluintiff's Count IIl against Overly for breach of express warranty should be
dismisged,

C.  Pluintiff's Count IV for Breach of Implied Warranty is Barrod by the Statute
of Limitations and is Expressty Exeluded by the Limited Warranty,

1, Plaintiff's Count IV for Breach of Tmplied Warranty is Barrod by the Statute

of Limitations,

Count IV of Plaintifl”s Complaint agalnat Overly for breach of implied warranty must be
diamissed bacause it is barred by the statute of imitations. The West Virginia Uniform
Commercial Code (“WVUCC") governs the statuie of limitations in regards to Plalntiff*s breach
of implied warranty claim, See Harrison v. Porsche Cars N, Am,, Inc., No, 15-0381, 2016 WL
1453864, at *4 (W, Va, Apr, 12, 2016) (affirming clrcuit court declsion to apply WYUCC o
breach of implied warranty claim for allegedly defective product).

WYVUCC § 45-2-725(1) states that (1) “(ajn action for breach of any contract for sale

must be pormmenced within fonr years after the cause of action has aceruad, By the orlginal




ugreement the parties may reduce the period of limitation to not leas than one year but may not
extend it.” W, Va, Code § 46-2-725 (emphasis added), Section 45-2-725(2) explains that

{a] couse of action acorues when the breach vcenrs, regardless of

the aggrieved party's luck of knowledge of the breach, A breach of

waranty occurs when tender of delivery is made, except that

where a wattanty explicitly extends to future performance of the

goods and discovery of the breach must awalit the time of such

performance the cause of action accrues when the breach is or

should have been discovered.

W, Va. Code § 46-2-725 (emphasis added).

If Pleintiff had a claim for breach of implied warranty, which it doest't, it would have
accrued when the roofing work was completed, which was no later than November 1, 2001, This
means that the statute of limitations expired no later than November 1, 2005 «— aver 10 years
ago. It is immaterial that Plaintiff did not discover the purported breach unti] nfter the statute of
limitations expired. Plaintiff’s claim for breach of implied warranty is therefore barred by the
statute of Himitations pravided under the WVUCC,

Pursuant to the terms of § 46-2-725, the only way in which the four-year time period
could have been extended is by explicit extension. See Basham v. General Shale, 180 W Va,
526, 531 (W.Va. 1998) (holding that four-year statute of limitation period under WYUCC had
run and no explieit warranty had been glven, therefore, the explielt extension exception was not
applicable). Explicit extension would mean that any warranty provided by Overly was express,
as opposed to implied, See Harrison, 2016 WL 1455864, at *4 (holding that explicit extension Is
only applicable to breachss of express warranty, as opposed to implied warranty). An exXpress
wartanty {s created affirmatively by “affimation of fact or promiise made by the scller to the

buyer which relates to the goods and becomes part of the basis of the bargain.” W, Va, Code §

46-2-313, This is in stark contrast to an implied warranty, which Is “impled in a contract for , . ,




sale” W, Va, Code § 46-2-314, Plaintiff has not alleged any explicit extension of the statute of
limitations and Overly did not agree to any such extension,

In Count IV of its Complaint, Plaintiff alleges that Overly “impHediy agreed to provide a
metal roofing system that was £l for a particular purpose™ and thet Plaintff “relied upon that
implied promise,” Complaint, al §f 60-61. The statute of limitations for a breach of implied
warranty explred over 10 years ago. Therefore, Count IV of Plaintitf’s Complaint for breach of
implied warranty must be distnissed,

2. Plaintifi’s Count IV for Brench of Implicd Warranty is Expressly Excluded
by the Limited Warrnnty,

Count IV of Plaintiff’s Complaint against Overly for breach of implied warranty should
also be dismissed because it contradicts the plain language of the limited warranty issued by
Overly. The timited warranty states, In type largor than the surrounding type, and in all capital
letters,

THIS WARRANTY 15 EXPRESSLY IN LIEU OF ALL OTHER

WARRANTIES WHETHER ORAL OR WRITTEN, EITHER EXPRESS OR

IMPLIED, INCLUDING, BUT NOT LIMITED TO, ANY 8AMPLE

WARRANTY OR ANY WARRANTY OF MERCHANTABILITY OR

FITNESS FOR A PARTICULAR PFURPOSE.

Limited Warranty attached as Exhibit A, Despite the clear language of the waiver, Plaintiff
alleges that Overly "implicdly agreed to provide a metal roofing system that wag fit fora
particular purpose.” Complalnt, at § 60.

To effectively exclude an implied warranty of fitness for a particular purpose, "the
exclusion musi be by a wrlting and conspicuous," W. Va, Code § 46-2-316(2). Language ig
"conspleuous” if the text Is "in capitals equal to or greater In size than the surrounding text," W,

Va, Code § 46-1-201(b)(10). Because the waiver of the implied warranty of fitness for

particular purpose meets these cilteria, it is effective, See Davis v, Difs Motor Co., 566 F.Supp,




1360, 1364 (8.1, W, Va. 1983) (holding that "No Warranties of Merchantability or Fitness" was
effectlve walver of warranty of fiiness).

Because Count IV of Plaintiff"s Complalnt against Overty for breach of implied warranty
contradicts the plain language of the limited warranty, Count IV should be dismissed,

D. Plaintiff’s Count V for Breach of Iixpress Limited Warranty is Barred by the
Terms of the Limited Warranty.

Count V of Plaintiff's Complaint for breach of express warranty must be dismissed
because it is barred by the very terms of the Hmited warranty. The Jimited warranty issued by
Ovetly states that Overly "warrants its Overly batten type voof for 8 perlod of Thirty (30)
years following the acceptance date of NOVEMBER 1, 2001." Limited Warranty attached as
Exhibit A (emphasis added). Overly warranted the roof that was supplied by Overly. Overly did
not warran! the installation of thet roof by Miller,

The limited warranty issued by Overly also states;

This warranty is forther limited to the roofing only and does not include

defeels in gutters or conductor leaks caused by defects in the roof which were

caused by any other installation and consttuction of any other matetlalg in

conjunction with the Overly batten type roof, or by work seenrring on the

building ox stracture by other parties, contractors, and/or subcontractors not

under the controf or divection of Overly Manufacturing Comgiany,

Limited Warranty attached as Exhibit A (emphasis added). This is consistent with the
understancling that Overly warrants only Its own workmanship and does nbt, and cannot, wawrant
the workmanship of othets beypnd Overly's control, such as the installation of the roof by Miller,
Plaintiff does not allega that there are any defects with the toof provided by Overly.,
Rather, Plalntiff simply repeats the results of Overly's inspection, which was that "the roof leaks

over the pool area were caused by the fallure of Miller to properly install full width sheet oleats

under the metal roofing," Complaint, at ¥ 25, Plaintiff also simply repeats the results of Qverly's




inspection of the complete roof, which was that "practically all of the metal roofing system
lacked full width sheet cleats." Complaint, atq 31, ‘

Overly's limited warranty is limited 1o the roof provided by Overly and does not cover
Miller's instal{ation, Plaintiff has failed to allege, and cannot allege, any deflciency in lthe roof
provided by Overly. Therefore, Count V for Breach of Express Limited Warranty should be
dismissed,

I, Plaintiff’s Count VI for Negligent Misrepresentation is Barved by the Statute
of Limitatlons and Statute of Repose,

Count VI of Plaintiff’s Complaint for negligent misrepresentation must be dismissed
because it is barred by both the statute of limitations (W, Va, Code § 55-2-12) and statute of
repose (W. Va, Code § 55-2-6a),

1. Statute of Limitations

Claims of negligence are governed by a two-year statute of limitations. W, Va, Code §
552-12; Trafulgar House Construction, Inc. v. ZMM, fnc,, 567 8.15.24 294, 299 (W.Va. 2002),
The statute of Himitations may be tolled by operation of tllle “discovery rule,” which staies that the
statute is tolled "unti] a claimant knows or by rensonable diligence should kaow of his claim.”
Id.

Plaintiff has alleged no fucts that would toll the two-year statule of limitations, Plaintiff
simply alleges that Overly reprcser'xtecl that Miller was a qualified roof installer and that Overly
did so "without any reasonable fhetual basts," Complaint at §§ 72, 75, Plaintiff fails to indioate
when Overly allegedly made such representation, Repardless, any such alleged representation
could have been made no later than November 1, 2001, when the Projest was completed.
Further, Plaintiff could have discovered Miller's failure to anchor the roof with full-width sheet

cleats and Raw! fasteners at the time that the roof was installed, If Plaintiff did not have a




representative at the Project to observe the roof installation ay it occurred, it reasonably should
have done so.

If Overly made a mistepresentation regarding whether Miller was a qualified roof
installer, which it did not, Plaintiff did diseover or should have discovered such
misrepresentation no later than November 1, 2001 when Plaintiff or its agent did observe or
should have observed Miller's fallure to anchor the roof with full-width sheet cleats and Raw]
fasteners, Therefore, it has been over 14 years since Plaintiff's cause of action, if any, acerued,
Accordingly, Count VI of Plaintiff's Complaint for negligent misrepresentation should be
dismissed bocause it is barred by the two-yeat statute of limitations,

2. Statute of Repose

In addition to the statute of limitations, claims for damages related to the "planning,
surveying, observation or supervision of any construction” are govemed by a teh-year statute of
repose, W.Va, Cade § 55-2-6a; Gibson v, W, Virginia Dep't of Highways, 406 8.E.2d 440, 446-
47 (W.Va. 1991) (concluding that the ten-year period "strikes a reasonable and rational balance
between the rights of an injured plaintiff aﬁd ilie need to fix some owuter lme limit on tability for
those engaged in designing and constructing improvements to real property"). The time
limitation in & statute of repose "beging to run from the occurrence of an event unrelated to the
acerual of a cause of action,” See i, at 443 (citation omlited), This time Vit begins to run
"when the builder or architect relinquishes access and conirol over the construction or
improvement and the construction or improvement Is (1} oceupled or (2) accepted by the owner
of the real property, whichever ocours first.” Neal v. Marion, 664 S.E.2d 721, 728 (W.Va, 2008).
West Virginia courts have delermined that the 10-year time period in W.Va, Code § 55-2-6a is

not tolled pending the discovery of the defect. Gibson, 406 S.E.2d at 443 (discussing Shirkey v,




Mackey, 399 8.E.2d 868 (W.Va, 1990) (finding statute of repose precluded clrims related to use
of improper fill material in home fundation in which defect was discovered 12 years afler the
house had been built)), The purpose of the statue of repose is to protect parlies *from the
increased exposure to linbility as a resuit of the demise of the privity of contract defense, . . ,
Without a statute of repose, a party injured because of Iateﬁt design or defect could sus an
architect or builder for many years afler a construction project was completed. This could result
In stale claims with a distinet possibility of loss of relevant evidence and witnesses," Glibson,
406 5.E.2d ot 446,
Plaintif admits that roofing work was conchuded no fater than November 1, 2001,
Complaint § 66. Therefore, as noted above, it has been over 14 years since Plaintiffs cause of
“uction, if any, acomied. Accordingly, Count VI of Plaintiffs Complaint for negligent
mistepresentation should be dismissed because it is barred by the ten-year statute of repose.
WHEREFORE, Defendant Qverly Manufacturing Cotapany respectfutly requests that the
Caurt grant its motion and dismiss Count 11 for brench of express warranty, Count IV for Breach
of implled wartanty, Count V' for breach of express limited warranty, and Count V1 for negligent

misrepresentation,




Respectfully submitted,
COHEN & GRIGSBY, P.C.
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Frank E. Simmerman, Ir-{WVSB #3403)
Chad Taylor (WVSB #10564)
Frank E. Simmerman, {11 {WVSB #11589)
Simmerman Law Qffice, PLLC
254 Bast Main Streot
Clarksburg, WV 26031
Telephone (304) 623-4900
Faesimile (304) 623-4906

et

=

Kevin C. Harldng™

Pa 1D, No,

Admitted Pro Hac Vioe
Brian P, Maloney

Pa [.D, No,

Admitted Pro Hac Vice

623 Liberfy Avenue
Pittsburgh, PA 152223152
Telephone (412) 297-4703
Faesimile (412) 209-1997

Counse! for Defendants, Overly Manufacturing
Company
Dated: Beptember 20, 2016
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IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA

WEST VIRGINIA UNIVERSITY BOARD OF
GOVERNORS, a statutory corporation, for and

ott bebalf of West Virginla University, CIVIL ACTION

No, 16-C-383

THE HONORABLE JUDGE RUSSELL
M. CLAWGES, JR.

Plaintitf,
v,

JACOBS FACILITIES, INC,, a Missouri
business corporation, f/k/a Sverdrup Factlities,
Ine,; MOODY/NQOLAN LTD,, INC,, an Ohio
busitiess eomporation, OVERLY
MANUFACTURING COMPANY, a
Pennsylvania business corporation, and
DONALD M. MILLER COMPANY, a
Pennsylvania business corporation,

T Mo o Y et g Vet Yot s v Nt N S ot s Nt Sl N Nt ™

Defendants,

ORDER

AND NOW, this day of , 2016, upon

consideration of Defendant Overly Manufacturing Company’s Motion to Dismiss Counts 111, IV,
V, and VI of West Virginia University Board of Governors' Complaint and any opposition
thereto, It is hereby ORDERED, ADIUDGED AND DECREED thet Defendant's motion is
GRANTED and Count [II for breach of express warranty, Count 1V for breach of implied
wartanty, Count V for breach of express limited warranty, and Count VI for negligent
misrepresontation of West Virginia University Board of Governors' Complaint are DISMISSED

~ with prejudics,

BY THE COURT,




CERTIFICATE OF SERVICE
1 certify that a true and correct copy of the foregoing OVERLY MANUFACTURING
COMPANY'S MOTION TO DISMISS COUNTS 111, 1V, V, AND VI OF WEST
VIRGINIA UNIVERSITY BOARD OF GOVERNORS' COMPLAINT was served upon the
following by electronio mall and FedEx Overnlght this 20™ day of September, 2016;

Marc A, Monteleone, Esq,
Kenneth E.Webb, JIr,, Esq.
Bowles Rice LLP
600 Quasrler Street
P.O. Box 1386
Charleston, WV 25325-1386
Counsel for West Virginia University Board of Governors

Jazobs Fucilities, Inc,
400 Soutly Fourth Street
St, Louis, MI 63102

Donald M, Miller; Inc,
3 Wood Street
Uniontown, PA, 15401

Satmuel H, $imon, Esq,
Houston Harbaugh, P.C,
Three Gatewny Canter
401 Liberty Avenue
22™ Floor
Fittsburgh, PA 15222




SIMMERMAN LAW OFFICE, PLLC
2564 BEAST MAIN STREET
CLARKSBURG, WV 26301-2170

FRANK 2, SIMMERMAN, JR. TRLEPHONE

fop@shmmarmanlnw:com . (304) G23-4900
CIIAT L, TAYLOR TELECOPIER
clt@eimmermanlaw.com (304) 6234905

FRANK E, (TREY) SIMMERMAN, 111

{rey@elmmennanlaw.com

LEGAL ASSISTANT;

STACEY L, FOX
stecey@aimmermanlaw,com

September 20, 2016

Jean Friend, Circuit.Clerk
Monongatia Co. Courthouse

75 High Street, Suite 12
Motgantown, WV 26505
RE:  West Virginia University Board of
Governors v, Jacobs Facilities, Tnc,, et al,
Civil Action No.: 16-C-383
Dear Clerk Friend:

Enclosed for filing in the above-referenced case is OVERLY
MANUFACTURING COMPANY’S MOTION TO DISMISS COUNTS I1Y, IV, V,
AND VI OF WEST VIRGINIA UNIVERSITY BOARD OF GOVERNORS’
COMPLAINT along with a proposed Order,

Thank you for your assistance in this matter. If you have any questions, please
do not hesitate to contact our office,

Very truly yours,

</

Prank B. Simmerman, Jr.

FIES i/ slf
Enclosures

cet  Mare Monteleone, Esq./Kenneth Webb, Jr,, Eag,
Jacobs Facilities, Inc.
Donald M, Miller, Inc. } .
Samuel I, Simon, Bsq S 266




