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IN THE CIRCUIT COURT OF HARRISON ‘COUNTY, WEST VIRGINIA

AEROTEK ENERGY,

Plaintiff/Counterciaim Defendant,

V. ‘ Civil Action No. 16-C-77-2
ELECTRICAL SYSTEMS, INC.

Defendant/Counterclaim Plaintiff.

MEMORANDUM OF LAW IN SUPPORT OF AEROTEK ENERGY’S
MOTION TO DISMISS ELECTRICAL SYSTEMS, INC.’S COUNTERCLAIM

Plaintiff/Counter-Defendant Aerotek Energy, (“Aerotek”) through counsel, submits this
Memorandum in Support of Its Motion to Dismiss Defendant/Counter-Plaintiff Electrical
Systems, Inc. (“Electrical”y' s Counterclaim pursuant to W. Va. R. Civ. P. 12(b)(6).

STATEMENT OF FACTS

The Parties entered into a written services agreement on or about February 5, 2015 (the
“Contract”). A true and correct copy of the Contract is attached hereto as Exhibit A. According
1o the terms of the Contract, Aerotek agreed to provide temporary contract labor (“Contract
Employees”) to Electrical to engage' in work “under [Electrical’s] management and supervision

at a facility or in an environment controlied by [Electrical] ” Exhibit A, §2.1. Aerotek agreed to

submit weekly invoices to Electrical for the services rendered by the Contract Employees and

Electrical agreed to pay the invoices within fifteen days. Exhibit A, 1 4..5. Aerotek provided

several Contract Employees to Electrical and sent invoices fo Electrical for the work performed
by the Contract Employees. However, Electrical did not pay the invoicgs and owes Aerotek an
outstanding balance of $114,250.12.

Aerotek filed suit against Electrical o recover the balance owed. Electrical then filed a

counterclaim, alleging that Aerotek breached the Contract by “fail[ing] to provide competent and




o

qualified electricians to perform confract labor.” A true and correct copy of the counterclaim is
attached hereto as Exhibit B. The counterclaim fails to state a claim upon which relief can be
granted under Civil Rule 12(b)(6) because it is barred by the contract terms and is insufficiently
pled.

STANDARD OF REVIEW

“The purpose of a motion under Rule 12(b)(6) of the West Virginia Rules of Civil
Procedure is to test the sufficiency of the complaint.” Caniley v. Lincoln County Comm’n, 221
W. Va. 468, 470 (2007). A court’s consideration begins, therefore, with the proposition that
“[f]or purposes of the motion to dismiss, the complaint is construed in the light most favorable to
[the] plaintiff, and its allegations are to be taken as true” John W. Lodge Distributing Co., Inc.
v. Texaco, Inc., 161 W. Va. 603, 605 (1978). A pleader is required to set forth sufficient
information to outline the elements of its claim or to permit inferences to be drawn that these
elements exist. Id. A complaint should be dismissed when the facts as alleged in the pleading,
even if proven true, would not entitle the pleader to relief. Cantley, 221 W. Va. at 470.

ARGUMENT _

Electrical’s counterclaim fails to state a claim upon which relief can be granted. The
counterclaim should be dismissed in its entirety under Civil Rule 12(b)(6) for two reasons: (1)
Electrical’s breach of contract counterclaim is barred by the Contract’s unambiguous limitation
of liability provision and (2) Electrical’s breach of contract counterclaim is insufficiently pled.

I Flectrical’s Breach of Contract Claim is Barred by the Contract Terms

In its counterclaim, Electrical alleges that the Contract Employecs performed work on a

project which general contractor was Bilfinger Westcon, Inc. (“Bilfinger”). Exhibit B, 3.

Bilfinger “refused payment for services rendered by [Electrical] and its subcontractors” due to
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“fanlty Workmanship provided on the project.” Exhibit B, 1f 4. 5. Blectrical further alleges that
Aerotek “failed to provide competent and qualified electricians to perform contraci labor,” in
violation of the Contract. Exhibit B, 1128, 9. To the extent that Electrical is attempting to allege
that Bilfinger refused payment as a result of the quality of the Contract Employees’
workmanship, Electrical’s claim is barred by the Contract’s limitation of liability provision. The
Contract’s limitation of liability provision specifically states the following:
AFROTEK does not warrant or guarantec that the Contract Employee(s) placed
pursuant to this Agreement will produce any particular result or any solution fo
[Electrical’s] particular needs, or perform services in any particular manner.
Accordingly, [Electrical] acknowledges and agrees that AEBROTEK is not
responsible for any aspects of the Contract Employees[’] work or [Electrical’s]
project, including, without limitation, any deadlines or work product. Because
AEROTEK is providing supplemental staffing services only, and [Electrical} is
directing and supervising the Contract Employees who render these services,
ABROEK shall not be liable (i) for any claims, costs, expenses, damages,
obligations or losses arising from or in connection with the acts or omission of
any Contract Employee . . . Of (ii) for any indirect, special or consequential

damages (including, but not Jimited to, loss of profits, interest, earnings O use)
whether arising in contract, tort or otherwise.

Exhibit A, 112.

Where the terms of a contract are clear and unambiguous, they must be applied and not
construed. Perrine v. E I. du Pont de Nemours & Co,, 725 W. Va. 482, 507 (2010). It is not the
right or province of a coutt to alter, pervert or destroy the clear meaning and intent of the parties
as expressed in unambiguous language in their written contract or to make a new or different
contract for them. Id. at 507 —08. Therefore, when an express limitation of liability agreement
is freely and fairly made between parties who are in an equal bargaining position, and there is no
public interest with which the agrecment interferes, it generally will be upheld. Kyriazis v.
Universily of West Virginia, 192 W. Va. 60 (1994). See also Pingley v. Perfection Plus Turbo-

Dry, LLC, 231 W. Va. 553, 563 (2013) (contract between homeowner and sewage removal




company disclaiming liability for damages caused by mold was enforceable and did not violate
public policy). A contractual limitation of liability provision may be invalidated as contrary to
public policy if it: (1) absolves a party of Hability for failure to conform to a statutorily imposed
standard of conduct or (2) exempts a tortfeasor from liability to a person who is a member of a
protected class, which protection is designed to insulate the protected class members from the
tortfeasor’s misconduct. Finch v. Inspectech, LLC, 229 W. Va. 147, 156 (2012).

Neither exception applies in this case. The Contract’s limitation of liability clause does
not implicate any statutorily imposed standards of conduct or impact any protected class
members. See Pingley, 231 W. Va. at 562. Rather, the purpose of the limitation of liability
clause is explicitly set forth in the contraci: “Ibjecause AEROTEK is providing supplemental
staffing services only, and [Electrical] is directing and supervising the Contract Employees who
render these services,” Electrical agreed to bear the risk of loss associated with the Contract

Employees’ performance. Exhibit A,  12. Aerotek and Electrical are sophisticated business

entities and negotiated the Contract terms from equal bargaining positions. Electrical was free to
reject the Contract terms and obtain services from any number of other stafﬁﬁg agencies. Most
significantly, Electrical concedes that the Contract is enforceable and has not disputed any of its
terms, 1ncluding the limitation of liability provision. Exhibit B, 3. Therefore, the Contract’s
limitation of ﬁability clause is enforceable and Flectrical is barred from recovery any damages
from Aerotek alleged caused by the Contract Employees” “faulty workmanship.”

1. Flectrical Has Not Pled the Elements of a Breach of Contract Claim

Electrical’s breach of contract counterclaim is barred by the Contract’s express terms,
however, it is also insufficiently pled as a matter of law. In order io state a claim for breach of

contract, a party must allege the following elements: (1) the existence of a valid, enforceable
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contract, (2) the plaintiff’s performance under the contract, (3) a breach or violation by the
defendant of its duties or obligations under the contract, z;nd (4) damages to the plaintiff resulting
from the defendant’s breach. Wince v. Fasterbrooke Cellular Corp., 681 F. Supp. 2d 688, 693
(N.D. W. Va. 2010).

a. Electrical Failed to Plead Its Own Performance Under the Coniract

Electrical has not pled that it performed its own obligations under the Contract. In fact,
Electrical cannot do so because it has undisputedly failed to perform its contractual obligation to
timely pay the invoices submiited by Aerotek. Exhibit A, 5. Because Electrical concededly
failed to perform its contractual obligations, it is barred from asserting a breach of contract claim
against Aerotek. Compare 1o Bennett v. Skyline Corp., 52 F. Supp. 3d 796, 809 (N.D. W. Va.
2014) (plaintiff homeowners were able io maintain their breach of contract claim against
defendant home builder because plaintiffs “performed their end of the bargain” by paying for
defendant’s services before filing suit).

b. Electrical Failed to Assert a Breach of the Contract Terms by Acrotek

Additionally, in order to maintain a breach of contract claim against Aerotek, Flectrical
must plead a breach by Acrotek of its duties or obligations under the Contract. Wince, 681 F.
Supp. 2d at 693. Inits counterclaim, Electrical alleges that Aerotek breached the Contract by
“fail[ing] to provide competent and qualified electricians to perform contract labor at the Caditz,
OH, project location.” Exhibit B. 6. Towever, the Contract does not oblige Aerotek to provide
“competent and qualiﬁed electricians to perform contract labor at the Caditz, OH, project
Jocation.” FElectrical has not — and cannot — point to any contraciual language requiring Aerotek
to provide “competent and qualified” contract labor. To the contrary, the Contract

unambiguously states that « AEROTEK does moi warrant or guarantee that the Contract
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Employee(s) placed pursuant to [the Contract] will produce any particular result or any solution
to [Electrical’s] particular needs, or perform services in any particular manner.” Exhibit A, {
12 (emphasis added). Unlike a tool or piece of machinery, the Contract Employees are human
beings with free will and thus Aerotek could not (and did not) warrant the quality of their
performance. Additionally, parties agreed that the Contract Employees operated under the

supervision, direction, and control of Electrical. Exhibit A, 19 2.1, 2.2, 12. Accordingly,

Aerotek did not even have the right to attempt to control or modify the Contract Employee’s
performance. Even if this Court accepts Flectrical’s counterclaim allegations as true, Electrical
failed to allege that Aerotek breached any of its contractual obligations. Therefore, Electrical’s
breach of contract claim fails as a matter of law.

c. Electrical Failed to Allege that Aerotek’s Breach Caused Elecirical’s
Damages

In order to maintain its breach of contract claim against Aerotek, Electrical must also
state that it suffered damages resulting from Aerotek’s breach. Wince, 681 F. Supp. 2d at 693
(dismissing a plaintiff’s breach of contract claim because, although the plaintiff alleged
“deceptive, misieading, and unfair” conduct by the defendant, he did not allege thati he had been
injured or harmed in any tangible way by the defendant’s purported actions). As set forth above,
Elecirical has not properly alleged any breach by Aecrotek because Aerotek was not contractually
obligated to “provide competent and qualified electricians to perform cont:réct labor at the
Caditz, O, project location.” Exhibit B, § 6. However, even if Aerotek did agree to provide
competent and qualified electricians, Electrical’s counterclaim does not allege that Aecrotek’s
failure caused its damages — as is required to adequately establish a breach of contract claim.
Wince, 681 F. Supp. 2d at 69. Tn its counterclaim, Electrical alleges that Bilfinger “advised

[Electrical] that payment was being refused due to faulty workmanship provided on the project in




Caditz, OH.” Exhibit B, Y 5. However, Electrical has not alleged that Aerotek’s “breach”

caused Bilfinger to refuse payment 1O Flectrical (or caused Electrical to suffer any other
damages). Bilfinger may have refused to pay Electrical as a result of Electrical’s performance or
the performance of Elecirical’s subcontractors or temporary employees obtained from staffing
agencies other than Aerotek. A court “should not dismiss a complaint where sufficient facts
have been alleged that, if proven, would entitle the plaintiff to relief.” Cantley, 221 W.Va. at
470. However, even if proven, Electrical’s counterclaim does not contain sufficient facts that
would entitle it to relief. Therefore, Flectrical’s breach of contract claim against Aerotek should
be dismissed pursuant to Civil Rule 12(b)(6).
CONCLUSION

Flectrical’s counterclaim fails to state a claim upon which relief can be granted.
Electrical’s breach of contract claim is barred by the Contract’s unambiguous and enforcable
limitation of liability provision. Additionally, Electrical’s breach of contract claim is
insufficiently pled because Electrical has not asserted: (1) its own performance of the contract
(2) that Aerotek breached a term of the Contract; or (3) that it suffered damages resulting from
Aerotek’s breach. For the foregoing reasons, Aerotek respectfully requests that the Court

dismiss Blectrical’s counterclaim in its entirety pursuant to Civil Rule 12(B)(6).

Clinton W. Smith WVSB No. 3458
Iaw Office of Clinton W. Smith
Mezzanine Suite 4

405 Capitol Street

Charleston, WV 25301

Tel: (304) 343-4498

E-mail: cwsmithlawyer@aol.com




Margaret Inomata

Application to appear pro hac vice forthcoming
Shook, Hardy & Bacon, LLP

1155 F Street, NW, Suite 200

Washington, DC 20004

Tel: (202) 639-5619

E-mail: minomata@shb.com

Counsel for Plaintiff/Counter-Defendant
Aerotek Energy




P Ty
L
Ll
< 2.3
crd
bl 3
L2

i{"’q: ﬁ

B

201h HA

EXHIBIT A



—,

o—

R Al

“AEROTEK, ING. Rev11/20%3

AEAOTEK
SERVICES AGREEMENT

THIS SERVICES AGREEMENT ("Agréement’) is made this 5th
day of February, 2016, by and . between AEROTEK, INC,, a
Maryland corporation, ("AERCTEK"), and Electrcal Systerns, Ing,
("Client’).

BACKGROUND

AEROTEK Is engaged in the supplemental stafiing servicas

blsiness providing contract personnal to custamers with staffing
needs. Client desires o engage AERCTEK 1o provide
supplemental stafling senices and AEROTEK desires o be
engaged by Cllent, all on the iferms and condiflons of this
Agreemenl. As used herein, the term “Conlract Employee"
means an AEROTEK employaa temporarily placed with the Client
pursuant to this Agresment.

NOW, THEREFORE, I considaration of the premises and mutual
promizes_contained herein, the parties agree as follows!

4, TERM: This Agreament shall commance on the date this
Agreament s execulad by all parlles, and continye for an initial
{armn of one-{1) year, and shall conlinue thereafter on a month-to-
month basls unlese earler lerminated as provided herair. This
Agreemant may be terminated by eilher party upon thirty (30)
days prior written notice.

2. CONTRACT EMPLOYEES:

2.1, SERVICES: AEROTEK shall provide to Clisnt ona or
more Contract Employess as requested by Client from tims to
time. Such Conlract Employees shall provide services under
Clients management and supervision at a facillty or in an
snvironment controlled by Client, -Attached hereto as Exhibit A, is
a list of the names of the Contract Employea(s) to ba placed
Inltially with Cilent, standard and ovartime hourly bllling rates for
each Contract Empleyes, and the starting date for pach Contract
Employee. Unless olhereise agreed by lhe parties, this
Agreement shall apply 1o additional Contract Employpes provided
by AEROTEK as requested by Cllent hereunder from time to {ima.
Bhaould Cfient request additional services subsequent lo the
axecution of this Agreemant, and such services are nol listed on
Exhiblt A attathed herele, or should either Cliant or AEROTEK
request changes to houry biling rates or other terms for any
Cantract Employee working under lhe terms of this Agreement,
any such additlons or changes wiil ba mutyally agread to in writing
by both parties. Such agread upon terms shall becama a part of
thls Agresment, as amendad.

2.2 DUTIES: It shall be the Ellent's responsihliity to contral,
manage and supervisa the work of ihe Contract Ernployees
assignad to Client pursuant lo lhis Agreement. The Contract
Employees shall perform only the duties and functions of the
specliic jobs set forth oppasite the Contract Employee’s name on
Exhibit A or on tha job description atlached to Ihis Agreement. In
no event shall any Contract Employee ba assignad or permitied to
perform any other dulies or functlons other than those specified in
Exhibl_A for Cllent without the express witten consent of
AEROTEK.  Should Cllent assign the Conkract Employae to
perform the duties or functions of a posltion nat listed in Exhibif A
or within the job description atached herelo, AEROTEK may, in
ils sole and absolute discrelion, deem this Agreement breached
by Cllent and take whatever action it demms necessary or
appropriata.  In this event, Cllent ghall be liabla to AERCTEK,
and Indemnify AEROTEK for all clalms, damages, losses or

expenses reltating 1© such breach, as well as all hours worked by

lhe Contract Employess.

Client agreas that it will not permit any Conltract Employee to (i)
handle cash, negoliable Instruments or other valuablas wilhoul
AEROTEK's wiltten consenl {and then only under Client’s direct
supervision), ar (i} {ransporl or convey money, sacurillas or
negotliable instruments for Cllent (Including, but not limited to,
delivering bank daposits to a bank or other Institution).

3. \NDEPENDENT GONTRACTOR STATUS: With respacl
to the services provided by AEROTEK, AEROTEK shall ba an
jndependent contractor, AEROTEK shall provide any salery or
other benefits !0 such Conlract Employess; will make all
appropriete fax, soclal sacurty, Medicars and other withholding

-deductions and payments; will provide worker's compensation

Insurance coveraga for its Conlract Employees; and will make ali
approprlate unemployment tax payments.

4. INVOICES: AEROTEK shall submit waekly invoices to Cllent
for services rendared by Contract Employee(s) for lhe number of
hours worked by Genfract Employen(s) the previals weak.
Overtime will be billed at lhe rates listad on ExBibll A, or as
otherwise agreed by both parlies, for hours worked by Contract
Employes(s) In excess of forly (40) hours per week, or as otherwise
raquired by law. For weeks Ihat have one (1) Nalional or cllent
obsarved holiday, overiime rates shall be bilied for hours worked in
oxcess of thirty-two (32) hours per week. The numbar of houre
billed by AERQTEK shall ba supporied by a time card or clher ime
record approved by a represantative of Cllent. Invalces submitted
by AEROTEK to Client are presumed io be accurate and fully
payahie on lhe terms contained {hereln unleas dispuled by Cllent
within five {5) business days of Client's receipt of the Involce.

5. PAYMENT DEFAULT: Paymant in full for involcas vla check
gr EFT shall be dua within Nftaen (15} days Irom invoice date, al
AEROTEK, 3689 Collection Cir. Dr., Chicago, lilnols 60693
Invoices that are mare than seven (7) days pasi due are subjact to
a late charge of one parcant (1%) per month on the amount of the
past due balance. Late charges shall be calcuated using the U.S.
Methad, therafore interest will not be compounded on the past due
palanca. If ihe Client's account is past dus or Client has exceeded
AEROTEK's established credit IImll, AEROTEK shall notlfy Client
verbally or In wriling of such occumencs. Upon such notice,
AEROTEK may, without additional nollce, Immedialely cease

. providing any and all fusher Conlract Employee servicas wilhout

any liabllity to Cilent for Interruplion or stoppaga of pending work.
In addltion, tha parties agrae that in the ordinary course of business
AEROTEK may, in Its sole discretion, apply payments made by
Client to any oulstanding Cllent Invaice, natwithstanding any
diraclion by Cilent regarding application of the payment.

6. EXPENSES: Cllent shall ralmburse AEROTEK for afl ordinary,
nacassary, and reasonable fravel expenses Incurrad by Contract
Employse{s) while performing services on behalf of Cliant that
require Conlracl Employee to lravel away from Cllenl's primary job
site. Client agress to accept legibla coples of receipts (or slactronlc
capies, if biled efeclronically) as the supporting documentallon
nerded 1o pay the expense amouni an the involcs.

7. COLLECTION: Ifths Clienl's account, after default, is refarred
to an attorney or collection agency for collection, Client shalt pay all
of AEROTEK's expenses Incurred in such collscllan efforts
tneluding, but not fimited te, collection agancy fees, cour costs and
raasonable attorneys’ fees. Notwithstanding the lerms of Section
15.10 of this Agresment AEROTEK may institute proceedings to
snek a default judgment In any court of compsatent jurisdictlon In tha
United States.

7301 Parkway Drlve  Hanover, MO 21076
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8. TIME RECORDS; AEROTEK Tlme and Expense shall be the
official ime record for purposas of payment under Seclions 4 and
5 herain.

9. PURCHASE ORDERS: Peyment of AEROTEK Invoices
shall not be dependent upon a Client generated purchase order. If
a purchase order fs required pursuant to this Sectlon, Cllant shall
deliver to AEROTEK a written purchase order | daysfhours]
bafore the first Gontract Employea start dale idantified on Exhibit
A. As siated in Saclion 15.7 herein, this Agreement and Exhibll A
constitute the enlire agresment between tha parlles. If there Is
any inconsistency or conflicling lerms betwean this Agreement
and a cllent purchase order, this Agraement shall prevall, If a
purchase order is raguired pursuant to this paragraph, fallure by
Cliant to deliver sald purchase ordar shall not releasea Client of Its
obligations centained in thls Agreement.

10. RESTRICTIVE COVENANT:

10.1 RESTRICTIVE COVENANT - CONVERSION: AEROTEK is
not an employment agency. lis: services are provided al great
expanse to AEROTEK. In considerallon thereof, during the term
of fhis Agreement and for the twelve (12) month peflod
immediately following the period for which a Conlract Employee
las| performed services for the Client under 1his Agreemant, Client
shall not, directly or indirectly, for itsalf, or on behaif of any other
person, firm, corporation ar ather entity, whether as principal,
agent, employee, stockholder, pariner, member, officer, director,
sole proprietor, ar otherwlse, soliclt, participate in or promote the
solicitation of such Contract Employese to leave the employ of
AERQTEK, or hire. or engege such Coniract Employes. If any
Contracl Employee pravided by AERQTEK to Cllent is engagsd
by Cllent to perform gervicis, clther diraglly-or Indiractly, within
twelva {12) months of thal Gonirect Employdes:last day of workal
Cllent through AEROTEK, 1he Client “will pay AEROTEK, as
liquidated damages, an amaunt:aquat e 30%. of the Coniract
Employee's first year salary, inchuding bonuses, with Client.

10.2 RESTRICTIVE COVENANT — RIGHT TO HIRE:
Notwithstanding, the abbve Seclion 10.1, if Gontract Employee
has completed tha minimum assignment duration at Cllent for
AERGTEK, pursuant to Exhibit A, there will be no fee for directly
hiring tha Goniract Employes.

ary, inclidin

duration pullined n tha-sltachad Exbibit A7

10,4, SUBMITTALS - RIGHT TO HIRE: Resumes submitied
to Client are confidentlal and for Client use only, Cllent agrees
that AFROTEK is the exclusive reprasentative of all candidates
far which restmas are submiited lo Client by AEROTEK in
responge to Cllent requests. Accordingly, Cllent agraes that if any
candldate submitled lo Client by AEROTEK Is engaged to periom
servicas, either direclly or indirectly, by Client within twelve (12)
monihis of receipt of ihe rasume, Clieni agrees (o pay ‘o
AEROTEK as liquidaled damages an amount equal to 30% of the
employes's first year annoal salary, Including bonuses.

i’ the all

fitst yaar Salary, including bonuses with Cllent; aven
oughthe- Gonlréict Emplayen.has tomplited the asstgnmént;

Wil the
actiad

dissatisfied with tha perdornance of the Contract Employee, and
Client wishes AEROTEK to terminale its engagement of such
Contract Emplayes, Cllent must notify AEROTEK within the Initial
petliod, specifylng lhe reasons for its dissatisfaction, and Glient shall
not be required to pay for the hours worked by that Contract
Employea during the inflial peried, provided its reasons for
termination are not unlawful and are bena fide In AEROTEK
reasonable judgment. H Ciient becomes dissafisfied wilh the
performance of a Contract Employes after the initlal perlod, Cllent
may request that AEROTEK terminata the ehgagement of that
Contract Employee upon writlen notice to AEROTEK, but Client -
shall pay for all hours worked by the terminated Contrect Employee
from the first hour of work up to and including lhe date of
{etmination. )

12. LIMITATION OF LIABILITY: AEROTEK does not warrant or
guarantee that the Conlract Employee(s) placed pursuant 1o this
Agreament will produce any panlcular resull or any solullon to
Cllent's parilcular needs, or perform services In any parllcular
manner. Accordingly, Cllent acknowledges and agrees that
AEROTEK is not respansible for any aspects of lbe Contract
Employees work or the Client's project, inchuding, without limitation,
any deadlines or work product. Because AEROTEK s providing
supplemental siafling services only, and Client is directing and
supervising the Contract Employees who render these services,
AEROTEK shall nol be lable (i} for any claims, costs, expenses,
damages, obligallons or lossas arlsing from or in cennection with
the acts or omission of eny Coniract Employee, Including, bul not
limited o, work on enginesnng or design concepls or calculatlons
ot ralaled drawings, software programs, designs or documentation,
or {1} for any Indirect, speclat or consaquential damagas (Including,
but not limlted 1o, foss of profits, Inlerest, earnings or use) whether
arising in contract, tort or otherwise. Client shall indemnify
AEROTEK and hold il harmless agalnst and from any such clalms
mada or brought by thild parties, including any and all cosls
incurred in connection with such claims.

13. CLIENT PROFERTY:

13.1. WORK PRODUCT: Al work product of every kind
performed by any Gontract Employse on bahalf of Clisnt shall be
the sole and exclusive property of Client.

13.2, DAMAGES: AEROTEK does nol provide Insurance
coverage for any real or personal properly of Client, Including but
not limited to machinery, equipment, computers, tools, vehicles or
other real or personal property which is owned or laased by client.
Accondingly, Client agrees that In the event It supplies; provides or
othemwise allows Contract Empleyees to use or have access to any
property of Client, (including but not limited to cell phonas, faplop
computars, tools, efc.), Cilent shall be sclely rasponsible for any
damage, thelt, repair or loss associeled with this property, and
Clisnt shall indemnify, hold harmless and defend AEROTEK
against and from such claims mads or brought for any damaged,
stolen, or lost property of Client.

13.3. CONFIDENTIALITY: AEROTEK recognizes that while
performing e dulies under this Agreement, AEROTEK and ity
Contract Employees may he granted access e certain proprietary
and confidential informelion regarding Client's business, customers,
and employees. AEROTEK agrees to keep such information
confidential and lhe obligations of this paragtaph will survive the
termination of this Agreement. This paragraph does not apply to
information that was previously known or information that is
available in the public domain.

14, NOTICES:

"AEROTEK. INC. Rev 152013
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i s malk; or eariified
racelpt requested,

A Nolice shall be addressed, In the

case of AEROTEK, to Assistant Controller--Mid-Allantic Region
at: 7301 Parkway Dr. Hanover, MD 21076 ar, in {he case of

14.2, ADDRESSEE:

Clisnt, to ,at . If sent by facsimile, a Natlee shall be
senl to AEROTEK at (410) §79-3106 of to Cllent at ( }

- w

14.3. DELWERY: A Nolice deliverad persanally shall be
desmed givan only If acknowledged in willing by ihe person 1o
whom it Is given. A Notlce sent by facsimila shall be deemed
givan when transmitiad, pravided that the sender obtains writlen
conflrmation that the transmission was sent, A Notice sent by
overnighl delivery-or express-ail shail be dparcd givar thenty-
four (24) hours ailer tiviry Bagr sent. A Nellod | b
cerlified mail or regisierad: mafl ; he depmed gi
(48) hours after t1s mailed, tFary iime peritd iri this Agresmient.
commences upon the detivery of Notice fo any one or more
porties, the tme period shall commence only when all of the
required Notlces have been deemed given.

14.4. CHANGES: Either parly may designale, by Notica to the
other, substitule addressees, addresses or facsimile numbers for
Nolices, and theceafter, Notices are o ba directed to those
substitute addressus, or facsimile numbers,

15. MISCELLANEOUS:

15.4. GOVERNING LAW: The laws of 1he State of Maryland
shalt govemn the validity and censtruction of this Agreeamant and
any dispute arlsing out of or relaling this Agreement, without
ragard fo the principtes of conflict of laws.

18.2. SEVERARILITY: A rullng by any court that one or more
of tha provisions contsEngd:j -Agreeimnent s invalld, llegal ar
unenforceable In any fagpact shal-notiafiecl provislon;
of this Agresment so long sx:the !
the iransactions conleimplated heeby ds fiok:
fyanter raaterdally adverse ta any’ parly. '

-Agreement .shall be constued as if “lhg dnald, Nlegal,. o
unetforganbie  provislon had  been amended 85 - iy

gontemplatail By this Agreement to the gi:i’éd‘l'&ﬁ(‘ﬁiﬁ_l.eti't‘]lﬂi?-é Bla,

15.3. COUNTERPARTS: This Agreemeni may be oxecuted
simultanaously in two or more counterpans, aach of which shall
be deemed an ofginal, In that event, in providing this Agresmenl,
It shall not be necessary to praduca of account for the counterpart
signed by the pary against whom the praofis being presentad.

15.4. HEADINGS: The seclion and subsection hezadings hava
been included for convanience only, Are not part of this
Agreement and shall not be taken as an Interpretation of any
provislan of this Agreement.

15.5,

BINDING EFFECT: This Agreement shall be binding
apon :

and: shill frerds lo the benefit ¢f tha, [Erios
& hieirs, legatees, parsonat reprEsela :
rassntallvay, succassors and fietrritted ks, Exuept
o othanalsa spocilically provided, this ‘Agreemet:fs-notntentad
and shall not be consirued to confer upon or'to give any person
other than the parlies any rights or remadies.

15.86. AMENDMENTS AND MODIFICATIONS: Except for
modificallons to Exhibit A pursusnt lo Secfion 2 herein, this
Agreement may be amended, walved, changed, modlfied or
discharged only by an agreement in writing signed by all of the
parties.

157. ENTIRE AGREEMENT: This Agreement and Exhibit A
hereto constitules the snlire agresment between the parties, and
\here are no reprasentalions, warranties, covenants ar obligations
except as set forth in this Agreemant. This Agreement supersedes
alt pror and conlemporangous  agresments, underslandings,
negollations and discussions, written or oral, of the parties, relatirg
to any transaction contemplatad by this Agresment.

15.8. WAIVER: Fatlure to insist upon sirict compliance with any
of the ferms, covenanis or conditions of this Agreement shall not be
deomed a waiver of Lhal term, covenant or condition or of any other
tenm, covenant or condiilon of this Agreement. Any walver or
ralinquishment of any right or pewer hersunder at any one or mere
timea shall not be deemed a waiver or rellnquishment of that right
or power at any other time,

16,0, REMEDIES CUMULATIVE: The remedies set forth In this
Agregment are cumulative and are In addition to any othar
remedles allowed at law or in equity. Resort to ona form of remedy
shall nat constilule a waiver of altemnate remedies.

15.10. ARBITRATION; Except as provided in Seclion 7 of this
Agreement, all disputes, gontroversies or differences arising in
cormection with the validlly, exscution, performance, breach, non-
renewal or termination of lhis Agreement shall be fnally settted in
an arbltration proceeding under ihe Rules of the Amerlcan
Arbitration Assaciation by three arbilrators in accordarnce with the
Commercial Amilration Rules then In effect of the American
lation. Selection of the arblirators shall be as

peint ‘ona arbitrator within twenty {20}

2 16 go to arbilratlon, and those
d arbilcator
ot

who
R

shall act as
12

R Dy-1ne gs: ul-e
‘arbitration. i nllng. Afva. 1a/egoing, the couds shil Bave
jurisdiction over injunctive ar provisional relief pending arbitration.
Tha arbitralors shall not be empowersd to award punilive damages
to any party. The non-prevaling party to {he arbitration shall pay all
lhe prevailing perly's expensas of ihe aybitration, including
raasanable atlorneys' fees and other costs and expenses incurred
In cannection with the prosecutian or defansa of such arbitration.

Background

1511, BACKGROUND SECTION: The

section above is a part of (his Agresment.

afforis, undar.(ils Agredment oty
Withaul: e prer whitlan cupsent-ol,

:iﬁa"r-ari'l;lf
Client.”

45,43, MOTOR VEHICLES: Contract Employee{s) are nol
gulhenzsd T aperste &8 motor vehicle withoul AEROTEK's prior
“wilten pemifission,  Client shall not requast or require Contract
it s lo pérform tasks which require driving & motor vehicly

withoul AEROTEK expressed written permissian,
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45.14. COMPLIANCE: Cliant agrees that It wil comply with
applicable federal, slale, and local laws in connection with the
services provided by AEROTEK hareunder, Including but net
limiled to tha following:

15.44.1. EQUAL OPPORTUNITY: AEROTEK is  an equal
opportunity employer and refers Contract Employees regardlass
of raca, sex, color, rellgion, creed, ancesiry, national ongin,
disabllity, age, maritsl status or other protected class siatus
pursuant to applicable law. Clieni agrees and warrants that it will
not reject Contract Employees, of otherwlse desm Contract
Employees unacceptable, or take any ather action for any raasan
prohibited by federal, siate or local laws including, but not limited
to, laws pertaining to employment discrimination or amployee
safety. Client will indsmnify and defend AERDTEK wilh respact
to any and zll daims that Client took action in violation of federal,
state, andfor local laws, Including cosls of suit, settlement and
allomeys’ faes.

15142, GOVERNMENT CONTRACTING - NOTIFICATION
AND WAGE DETERMINAYION: Client represents and warrants
that the sarvices to be provided by Contract Employees are nof (i}
supporting a contract for fhe United Stales, Slate or Loeal
Government; or (1i) subjact to any federal, state, or iocal pravaliing
wage determination, including but net Imited to, ihe Service
Contract Act of 1965, Davis-Bacon Act, or Walsh-Healey Public
Confract Act. Chent acknowledges and agress that Client Is:
responsibla for {i} prior nolification 15/ AERQTER .of #ny and. all
projects that support a confracl withi the | atgs; Stal
Local Government, and () the acsuragy .of any: 2pp

ons. Ifltis

prevalling wage determinations and flow down provisi

jatar determined that such services provide by Contract
Ermplayees wera in support of a United States, Stala or Local
Government conlragt, Client agrees 1o indemnlfy AEROTEK for
any claims, cosls or fees which {l) AEROTEK may Incur from any
misclassification refatad to such detarmination; and {ii) resull from
‘any accuracy of the Client provided wage determinalion
including, but not limited to, the fallura to notify AEROTEK that the
gervices provided by Contract Employeas are or were required fo
be paid at a preveling wage. Should Client Fail lo notify
AEROTEK of an applicable prevalling wage or provide accurate
wage daterminations, AEROTEK reserves the right to bill Client
the difference in the rals for all hours worked plus any statutory ar
ragulatory costs assoclated with such rate difference, Fuither,
AEROTEK will eharge a len percent (10%) feo, as liquidated
damages for Client’s failure to notify AEROTEK that 8 prevalling
wage applies, which will be calculated based on the ftotal
differsnce In the rate for all hours worked.

15.14.3. AVIATION REGULATIONS: Client represents that none
of the services o ba performed by any Gontract Employee will be
FAA-regulated as = "BAFE SENSITIVE FUNCTION Clleqt
agress to he solely reapenyltl for maklng -guelrdelemi (5
and Client agrees o iy AERQTEK and bald MERQTEL
harmiess for any clains; costs or damages which Jyay resull from’
tha Clisnt's bregch of ils obiigations conlained berein. ~

HEALTHAND SAFETY: Tliert: shiall provide: o &
Nl mommiien ‘

Al¥ Gontract Empleyees. inall appliable scife
‘commuiigation’  (MSDS information, _ ate.].
Insiriictions o he. same manaer gy Clignt

' d by pollgy 6r'by taw, ncluding Bt
ficd gqulyalsuhstal agangy raqulf

applicabla sile-specific tagal requiremens, the Client shall provida
the Contract Employse wilh all necessary training hefere placing
the Coniract Employss Inlo the work envirgnment and before
gllowing (he Confract Employee to commence the specific
assighment. Cllent shall provide and require all AEROTEK Cantracl
Employees ta wear all appropriate safely equipment. Client will
notify AEROTEK immedialely in the avent of an accidentar medical
trealman! of any Contract Employes, and will provide a completed
supervisor's teport of injury. In the event of an accident or other
Incident involving a Conlract Employae, AEROTEK shail have the
right to conduct an onslte investigation. Client shall cooperale with
AERQTEK In the conduct of Its Investigation. Cliant wil bs
responsibla for all OSHA recordkeeplng responsibililes requirad by
jaw in the parformance and execulion of the terms of this
agreement. Client shall indemnify AERCTEK and hold it harmiass
against and from any clsims made or brought as a result of Client's
breach of its obligalions contained in this paragraph.

15.14.5. INTERNATIONAL TRAVEL: Confract Employes(s) are
not authorized to travel ntemuilonally without AERQTEK's prior
writlen permisslon, Client shall not request or require Gontract
Employeels) to perform tasks which require international travel
withgut AEROTEK's prior wrillen permission.

15.146. OTHER REQUIREMENTS: Cllent acknowladges and
agrees that [t shall be responsible for nolliying AEROTEK of any
olher Industry-specliic law or regulaflon applicabls to the sarvices
provided by AEROTEX prior lo any AERCTEK employes praviding
any services.

1545, ANNUAL INFLATION ADJUSTMENT: Within the first
slxly {60) days of avery calendar year, AEROTEK roserves the right
to adjust established bill rates with Client by up to 3% to cover
specific direct cost Increases. This bill rate adjustment will [nclude
any statulery, employea benefit, or Conlract  Employae
compansation inareases. AEROTEX wilt submit a ravised Exhibit A
reftacling the bill rate adjustment at the effactlve date of change to
ihe Cllent for documentation purposes. If direct cost increases are
greater than 3% (hen AEROTEK will secure ravised Exnlbit A with
Cliant documenting lhe new agreed upon rates, Any rate
adjustment will be applicable on a go forward basls anly.

D SCREENING: !f Cllent raquires
7 andfor bickground screenlngs
Liritract “Eraplgyae(s), the Exhiblt B
Addendum should be ‘complsted -andl.sighed by bolh Client and
Arolek. Thesa screenings will be performad at Client's sale
expense unless olherwise agreed lo in wiiting by both paties.

WE, the undarsigned havs execuled this Agreerment the day and
yaar fIrst above writlen.

AERQTEK, INC.

o ; » .
Name: __ EC\J A [&b) L;afgk;,
we__Arcounf _tMadeyes
Date: _, '

Cliani: Electricat Syslal{ns,ii

By{:r’; !L( //

NamaJlgkufg4 2 YT
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IN THE CIRCUIT COURT OF HARRISON COU]%’;IIY WEST VIRGINIA

e -;t‘} %“ ‘._‘,_“, A
AEROTEK ENERGY, ELEGE RO
S v L

:!\\-{ "'Ol E:’ [

Plaintiff/Counterclaim Defendant, i B

v Civil Action No. 16-C~77-2
ELECTRICAL SYSTEMS, INC.

Defendant/Counterclaim Plaintiff.

CERTIFICATE OF SERVICE

I certify that on the 5t day of May, 2016, a true and correct copy of the foregoing

MEMORANDUM OF LAW IN SUPPORT OF AEROTEK ENERGY’S MOTION TO

DISMISS FLECTRICAL SYSTEMS, INC.’S COUNTERCLATIM was sent via U.S. mail,

postage paid to Sam. H. __Harrold, 111, 400 West Ma@et, Clarksburg, 26302,

Clinton W. Smith

Law Qfﬁce of Chnton w. Smlth
Mezzafine Su1te 4 ;
445 Capitol Strest

Charleston WV 25301
Tel:'(304) 343-449%

E'mail: cwsm1thlawyer@aol com.

Margaret Inomata

Application to dppear pro hac vice forthcommg

Shook, Hardy & Bacon, LLP

1155 F Street, NW, Suite 200
Washington, DC 20004

Tel: (202) 639-5619

E-mail: minomata@shb.com

Counsel for Plaznﬂ]j‘?Couns‘er—Defendant
Aerotek Energy




