IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

I.F. ALLEN CORPORATION,
a West Virginia Corporation,

Plaintiff,

Civil Action No. 14-C-1182
Judge Kaufman

v.

THE SANITARY BOARD OF
THE CITY OF CHARLESTON,
WEST VIRGINIA, and
BURGESS AND NIPLE, INC,,
an Ohio Corporation.

Defendants.

\_/\-_/\.J\_/\_/\_/\-—/\_.J\_/\_J\—./\.J\._/\_/\_J\_/

CHARLESTON SANITARY BOARD’S ANSWER AND
COUNTERCLAIM TO PLAINTIFF'S AMENDED COMPLAINT

For its Answer and Counterclaim to the Amended Complaint (“Amended Complaint”)
filed by Plaintiff J.F. Allen Corporation (“Plaintiff” or “J.F. Allen”), Defendant The Sanitary
Board of the City of Charleston, West Virginmia (“Defendant” or “CSB”), by counsel, respectfully .

states and avers as follows:

ANSWER
1. Upon information and belief, Defendant admits the matters asserted in Paragraph
1 of the Amended Complaint.
2. Defendant admits the matters asserted in Paragraph 2 of the Amended Complaint.
3. Upon information and belief, Defendant admits the matters asserted in Paragraph
3 of the Amended Complaint.
4, In response to the allegations asserted in Paragraph 4 of the Amended Complaint,

Defendant states that the matters asserted concerning the jurisdiction of the Court constitute legal

4848-2899-1281 vl




conclusions rather than allegations of fact and therefore do not require a response by way of

admission or denial.

FACTUAL BACKGROUND

5. Defendant admits the matters asserted in Paragraph 5 of the Amended Complaint,
By way of further response, Defendant states that the Contract referenced is a written document
that speaks for itself, and for th'at reasoﬁ, Defendant denies any attempt to characterize its terms,
meaning, ot legél effect. |

6. Defendant admits the matters asserted in Paragraph 6 of the Amended Complaint.

7. In response to the allegations asserted in Paragraph 7 of the Amended Comialaint,
Defendant states that the referenced bid documents, including the “Instructions to Bidders,” are
written documents that speak for themselves, and for that reason, Defendant denies any attempt-
to characterize their terms, meaning, or legal efféct.- |

8. In response to- the allegations asserted in Paragraph 8 of the Amended Complaint;
Defendant édnlits that Plaintiff submitted a bid for the referenced contract, which bid proposal is
a written document that speaks for itself, and Defendant specifically denies the remaining
allegations asserted in the referenced paragraph concerning Plaintiff’s “specific reliance” on the
information provided and “upon its past experience™ for vagueness and for Defendant’s lack of
information or knowledge to form a belief as to the truth or falsity of the allegations asserted
concerning Plaintiff’s state of mind.

9. In response to the allegations asserted in Paragraph 9 of the Amended Complaint,
Defendant admits Plaintiff’s bid was accepted and that the Contract was awarded to Plaintiff,

10.  In response to the allegations asserted i]j Paragraph 10 of the Amended

Complaint, Defendant denies that the contract time commenced on or about “January 3, 2013,
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but otherwise admits the matters asserted in the referenced paragraph. By way of further
response, Defendant states that the Contract referenced and its defined terms, including
“Substantial Completion,” is a written document that speaks for itself, and for that reason,
Defendant denies any attempt to characterize its terms, meaning, or legal effect.

11, In response .to the allegations asserted in Paragraph 11 of the Amended -
Complaint, including-subparagraphs (a).through. (¢), Defendant states that-the matters asserted” -
éonstitute legal conclusions rather thé.n gllegations of fact and therefore do not require a response-
by way of admission or denial, but to the extent there may be factual allegations con‘fained
therein, they are denied.

12, In response to Paragraph 12 of the Amended Complaint, Defendant states that the
* Contract referenced is a written document that speaks for itself, and for that reason, Defendant
denies any attempt to éharacterize its terms, meaning, or legal effect, but to the extent there may

be factual allegations contained therein, they are dented.

13, Defendant -denies: the - allegations asserted in Paragraph 13 of the Amended - =51 .-

Complaint and demands strict proof thereof. By way of further response; Defendant states

that the “Contract documents” referenced are written documents that speak for themselves, and .

to the exten( that the allegations asseried in the referenced paragraph constitute Jegal conclusions -
rather than allegations of fact, they do not require a response by way of admission or denial.

4. Defendant denies the allegations asserted in Paragraph 14 of the Amended
Comptaint and demands strict proof thercof. By way of further response, Defendant states
thatto the extent that the allegations asserted in the referenced paragraph constitute legal

conclusions rather than allegations of fact, they do nol require a response by way of admission or

denial.
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15. Defendant denies the allegations asserted in Paragraph 15 of.the Amended
Complaint and demands strict proof thereof. By way of further response, Defendant states -
that the Contract documents referenced are written documents that speak for themselves and to
the extent that the allegations asserted in the referenced paragraph constitute legal conclusions..
rather than allegations of fact, they do not require a response by way of admission or denial.: -

- 16.....'Defendant denies .the- allegations asserted . in Paragraph 16.of r"thtr‘,"Aménded =
Complaint and ‘demands ‘strict proof thereof. By way of further response, Defendant states
that the Contract documents referenced are written documents that.fspeak. for themselves and to
the extent thaf; the allegations asserted in the referenced paragraph constitute 1égil conclusions -
rather than allegations of fact, they do not require;a_ response by way of admission or denial;

7. In response to the matters asserted in Paragraph .17 of the Amended Complaint,
Defendant states that the Contract documents referenced are written documents that speak for
themselves and for that reason, Defendant denies any attempt to characterize its terms, meaning,

-or legal effect; By way of further response, Defendant states that the matters asserted. constitute
legal conclusions rather than allegations of fact and therefore do not require a respense by way of
admission or denial, but to the extent there-may be factual allegations contained therein, they are -
denied.

18..  Defendant denies the allegations asserted in Paragraph 18 of the Amended - -
Complaint and demands strict proof. thereof. By way o-f further response, Defendant states
that the Contract docurents referenced are written documents that speak for themselves and to
the extent thal the allegations asserled in the referenced paragraph constitute legal conclusions

rather than allegations of fact, they do not require a response by way of admission or denial,
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19, Defendant denies the allegations asserted in Paragraph 19 of the Amended
Complaint and demands strict proof thereof: By way of further response, Defendant states
that the Contract documents referenced are written documents that speak for themselves and to
the extent that the allegations .asserted ip the referenced paragraph constitute legal conclusions
- tather than allegations of fact, they do not require a response by way of admission or denial: " -

20..-..Defendant. -denies - the allegations asserted in‘‘Paragraph 20.-0of 'the- Amended-
Complaint and demsnds strict proof thereof. By way of further response, Defendant states

that the Contract documents referenced are written documents that speak for themselves and to

the extent that the allegations asserted.in: the referenced paragraph constitite lega! conclusioiis. - -

rather than allegations of fact, they do not require a response by way of admission or denial.:” -
21.  Defendant denies the allegations asserted in Paragraph -21 of the Amended
Complaint and demands strict proof thereof. By way of further response, Defendant states

that the Contract documents referenced are written documents that speak for themselves, and to

~the extent that the allegations asserted in.the-referenced: paragraph constitute legal conclusions ™ -

rather than allegations of fact, they do not require a response by way of admission or denial, + - <. . . ..

22.- 7 In response to the matters asserted in Paragraph 22 of the Amended Complaint, -~ i -

Defendant admits that trenches were paved and states that the Contract documents referenced are
written documents that. speak for themselves, and further, to the extent that the allegations
asserled in the referenced paragraph constitute legal conclusions rather than allegations of fact,
they do nol require a response by way of admission or denial.

23.  Defendant denies the allegations asserted in Paragraph 23 of the Amended
Complaint and demands strict proof thereof. By way of further response, Defendant states

that the Contract documents referenced are written documents that speak for themselves and to
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the extent that the-allegations asserted in the referenced paragraph constitute legal conclusions
rather than allegations of fact, they do not require a response by way of admission or denial,

24, Defendant denies the allegations asserted in Paragraph 24 of the Amended- |

Complaint and demands strict proof thereof. By way of further response, Defendant states

that the Contract.documents referenced are written documents that speak for themselves.and to « ..

the extent that the. allegations asserted .in the. referenced,;_paragTaph constitute legal conclusions .= -+ - -

- rather than allegations of fact, they do not require a response by way of admission or denial.

25, Defendant denies the allegations asserted in Paragraph 24 of the Amended

‘Complaint and- demands  strict proof thereof, . By way of further response;  Defendant states .+

that the Contract documents referenced are written documents that speak for themselves and to
the extent that.the allegations asserted in the referenced paragraph constitute legal conclusions
rather than allegations of fact, they do not require a response by way of admission or denial.

26.  Defendant denies the allegations asserted in Paragraph 26 of the Amended

Complaint .and demands strict proof thereof. : By way of further response; Defendant statég. - o -0 o .

that the Contract do_cumcntszreferenc_ed are written documents that speak for themselves and .to .
the extent that the allegations asserted in the referenced paragraph constitute legal conclusions-
rather than allegations of fact, they do not require a response by way of admission or denial.

27. . Defendant denies the allegations asserted in Paragraph 27 of the Amended -
Complaint E;nd demands strict proof thereof. By way of further response, Defendant states
that the Contract documents referenced are written documents that speak for themselves and to
the extent that the allegations asserted in the referenced paragraph constitute legal conclusions

rather than allegations of fact, they do not require a response by way of admission or denial.
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28. Defendant denies. the allegations asserted in Paragraph 28 of the Amended
Complaint'an.d demands strict proof thereof. By way of further response, Defendant states
that the Contract documents referenced are written documents that speak for thenisel-ves,- and to
.- the extent that the allegations asserted in the Teferenced paragraph constitute legal conclusions

-rather than allegations of fact, they do not require a resporisc_—by-way of admission or denial. - -

.29, Defendant denies. the . allegations asserted. in Paragraph. 29 of the Amended -

- Complaint and: demands. strict proof thereof. By way-of further respons‘e,.' Defendant states-
that the Contract documents referenced are written documents that speak for themselves arid to
- the-extent. that the ailregatio‘,ns asserted-in :the referenced paragraph-constitute: legal conclusions
. rather-than allegations of fact, they do not-require a response by way of admission or denial, .- -

30.  Defendant denies the allegations asserted in Paragraph 30 of the Amended
Complaint and demands stric.t proof thereqf. By way of further response, Defendant states

that the Contract documents referenced are written documents that speak for themselves and to

. the extent that the allegations -asserted in the referenced:paragraph constitute.legal conclusions = -

_ rather than allegations of fact, they do not require a response by way of admission or denial. .
.31, Defendant ‘denies the -allegations asserted. in -Paragraph 31 -of the Amended. .
Complaint and demands strict proof thereof. By way of further response, Defendant states
that the Coﬁtract documents referenced are- written .documents that speak for themselves and to
the extent that the allegations asserted in the referenced paragraph constitute legal conclusions
rather than allegations of fact, they do not require a response by way of admission or denial.
32. ) Defendant denies the - allegations asserted in Paragraph 32 of the Amended
Complaint and demands strict proof thereof. By way of further response, Defendant states

that the Contract documents referenced are written documents that speak for themsetves and to
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the extent that-the allegations-asserted in the referenced paragraph constitute. legal conclusions
rather than allegations of fact, they do not require a response by way of admission or denial.

. COUNT I—BREACH OF CONTACT AGAINST DEFENDANT THE SANITARY. -
BOARD OF THE CITY OF CHARLESTON WEST VIRGINTIA

33 In response to Paragraph 33 of the Amended Complarnt Defendant Jneorporates

‘1ts answers to. Paracrraphs 1 through 32 as if fully wrltten herem o .. .
| .374..‘ Defendant demes the. matters asserted in Paragraph 34 .of the Amended :
Complamt - D R o .

35, Defendant denies the matters asserted in Paragraph 15 of the Amended- :

Complarnt 1noludmg subparagraphs (a) through (g) and demands str1ct proof thereof By way -

of further response Defendant states that the Contract doeuments referenced are wrltten
documents that speak for themselves and to the extent thatthe allegations asserted in the
referenced paraoraph constitute legal conclusions rather than allegations of fact, -they do not
reqnne a response by Way of admrssmn or denial. |
36 Defendant denres the -matters lasserted 1n'rParagraph 36 of the Amended-. |
Complaint. '

37 Defendant .denfes: the .rnatfers aSserted: m Par.agraph -37 | of ltlhe Amended
Complatnt 1nclud1ng snbparagraphs (a) through (e).

38.  Defendant denics the matters asserted in Palaoraph 38 of the Amended Complarnt
and demands .stnct proof thereof By way of fur ther response, Defendant states that the Contract
documents referenced are wrltten documents that speak for themselves and to the-extent that the
altegations asserted in the refereneed paragraph constitute lega! conclusions rather than

atlegations of fact, they do not require a response by way of admission or denial.
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39. © Defendant denies the matters asserted in Paragraph 39 of the Amended Complaint-
and demands strict proof thereof. By way of further response, Defendant states that the Contract
documents refereneed‘are written documents that speak for themselves, and to the extent that the
a-llegations asset‘ted in the refe_renoed paragraph e0nstitute legal conolnsions—' tather - than
, allegations of fact- they do not require a response.by way of admission or denial,:. .- |

COUNT. II—NEGLIGENCE AGAINST DEI‘ENDANT BURGESS AND NIPLE INC

40, In response to-Par aoraph 40 of the Amended Complamt Defendant incofporates
its answers to Paragraphs 1 through 39 astf fully wrltten herein.

_- 71 41 In response to ParaOTaph 4] of the Amended Complamt Defendant states that the =
allegations asserted are not dn‘ected to Defendant and furthe1 Defendant is w1thout sufficient
information or knowledge to form a belief as to the truth or falsity of the allégations asserted,
and, for that reason, Defendant denies each and every allegation set forth in the referenced
para.gr_aphs. 'By way of further response‘ Defendant states that to the extent that the allegations
- asserted in the referenced paragraph constltute legal conclusions rather than allegatlons of faet =
they do not reqm.re a response by way of adnnssmn or demal |

42. . I response to Paragraph 42 of the Amended Complaint, ineluding its
subparagraphs (a) _thl'ongh (Ie), Defendant states that the allegations asserted are not directed to
. Defendant and ﬁllther, Defendant is without sufficient information or knowledge to" form a belief
as to the truth or falsity of the allegations asserted,-and, for that reason, Defendant denies each |
and every allegation set forth in the referenced paragraphs. By way of further resporse,
Defendant states that to the extent that the allegations asserted in the referenced paragraph
constitute legal conclusions rather than allegations of fact, they do not require a response by way

of admission or denial.
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43. Inresponse to Paragraph 43 of the Amended Complaint, Defendant states that the
allegations asserted are not directed to Defendant and- further, Defendant is without sufficient
informati.on_ or knowledge to form a belief as to the truth or falsity df the allegations asserted, -
and, for that reason, Defendant denies each and'e,very‘.. allegatiop set fefth-in'.the -referenced'-

paragraphs. - By way of further response, Defendant states that to the extent that the: allegations

- asserted in the referenced paragraph constitute legal conclusions rather than allegations of fact,” Lo ek

~they do not require a response by way-of admission or denial, - -
44.  In response to ParagTaph 44 of the Amended Complamt Defendant states that the
‘ allegatlons asserted -are .not:directed to. Defendant and further ‘Defendant is without sufficient:
information or kno'wledge ‘to--form a belief as to the truth or falsity of the allegations asserted,"
and, for-that reason,‘ Defendant.denies each and every allegation set forth in the referenced
paragraphs. By way of further response, Defendant states that to the extent that the allegations
asserted in fhe referenced paragraph constitute legal conclusions rather than allegations of fact,
I they-do not require a response by. way of admission-or denial, - - |

45, In response .to. the “Wherefore” paragraph following Paragraph 44 of.the

Amended Complaint, Defendant denies that Plaintiff is entitled to any relief from Defendant.: .~ - -

46.  Defendanl denies every allegation, express or implied, in the Amended Complaint

unless specifically admitted herein.

- AFFIRMATIVE DEFENSES

1. Defendant affirmatively raises all available contractual defenses, rights, and -
remedies provided in the Coniract documents and all of the terms associated therewith, which

defenses are incorporated by reference herein.
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2. Defendant affirmatively states that the Amended Complaint is barred, in whole or
in part, because LF. Allen’s request for and the issuance of Final Payment in November 2013 -
constitutes & waiver.-of all .Claims by Plaintiff against. Defendant other .than those previously.
made in accordance -with the requirements of the- Contract documents and. expressly = -~

acknowledged by Defendant.in writing as still unsettled, of which there were none: - . -

-.-3...; - Defendant affirmatively. states that the Amended Complaint is barred, in'whole 6r: 5 vt

- in_part, -because- Defendant, lacks any contractual duty-to Plaintiff with respect: to: the delay.»=

damages alleged.

4.+ Defendant affirmatively states-that the Amended Complaint is barred, in. whole or:, -+ 25

-~ In part, because Plaintiff failed to abide. by the terms of the Contract documents and all of the -

terms associated therewith.

5. Defendant affirmatively states that the Amended Complaint is barred, in whole or

in part, due to Plaintiff’s failure to satisfy the conditions precedent for making each clairn

--alleged, which prerequisites include; (i) prompt written notice by Plaintiff to both Defendant-and -2 =0 <ot

tfle Engineer; (ii} the Engineer’s aeterminﬁtion that a éhange to the contract is necessary; and (iii) .
‘the issuance-of a Change Order. .. . -

6. B Defendant affirmatively states that the Amended Complaint is baired, in whoié or
in part, because even if any claim were initially made in accordance with the agreement protocol, -
Plaintiff’s iallege‘d claims .were not “properly preserved in accordancé with the Contract -
documents.

7. Defendant afﬁrmativeiy states that-the Amended Complaint is barreci, 1n whole or
in part, due to the express provisions of the Contract documents establishing Plaintiff’s sole

responsibility for issues with respect to all Underground Facilities, including issues that relate to

4848-2859-1281.vI




Plaintiff’s duty to determine the exact location of all utilities and structures, to expose subsurface

- utilities and structures sufficiently in advance of the proposed work; and if ‘damage is caused, to. = -

_repair and restore all underground utilities, the cost of which is deemed incidental to the Contraét. . -

- Price. -

8 ADéfendant'gfﬁnga_ti\{ely_ states that the Amended Complaint 1s barred, in whole or -~ -

.. in part, because under the Contract. documents, delay .duc to the-discavery- of Underground . ... @ - 7

- Facilities- was expressly contemplated by the parties, and. any potential costs were-deemed to' be

incidental to the Contract Price. [

9. ...Defendant affirmatively states,-that;-Plai_ntiff’s fa_ilure,_to-timely assert its equitable - -

,adjustmel.l_t;claim_and to satisfy all conditions precedent under the Coﬁtract docurnerits-is fatal to

its breach of contract claim.

10.  Defendant afﬁrmatively'states that the Amended Complaint is barred, in whole or

in part, by the doctrines of estoppel, ratification, acquiescence, and/or waiver.

1 Defendant affirmatively states that the Amended Complaint is barred or restricted .- .

by Plaintiff’s failure to mitigate damages, if any.

- 12. . Defendant affirmatively states that the damages claimed by. Plaintiff; if any, were-"

caused by entities other than Defendant.

13. - Defendant affirmatively asserts its right to have any and all fault that-proximately -

-caused or contributed to the acts, injuries, and damages of which Plaintiff complains, if any, -

apportioned among those responsible therefore and, if Defendant is held liable to any degree to -
Plaintiff in this matter, it has and hereby asserts a right of contribution of an‘dl from -any party

against whom any apportionment is made.
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14, . Defendant asserts all applicable statutes of limitation as an affirmative defense
- baring all or some of Plaintiff’s asserted claims, = -
15. . Defendant presently has insufficient -kno»\fledge .or-information upon which to .

form a belief asto whether it'may,h_a-ve additional, as yet uhstated,.afﬁmiativé defénses. :

Defendant reserves the'right to assert -additional defenses.in'the event its discovery:in'the &ourse’ = -

- of the defense of this matter reveals grounds for the additional defenses including, but not limited - .=

- to;:the defenses set forth in'Rule 8(c) of the West Virpinia Rules.of Civil Proeedure. “ - s

WHEREFORE, Defendant The Sanitary Board of the City of Charleston, West Virginia, -

" (i) prays Plaintiff’s claims for relief against' Defendant be dismissed ‘with prejudice; (ii) prays.+ - -

Plaintiff take nothing from Defendant; (iii) prays.judgment be entered against Plaintiff and in -
favor of Defendant; and (iv) prays the Court grant to Defendant such other and further relief as -

the Court deems to be just and proper.

COUNTERCLAIM

- .. Independenily of the: above-Answer; Defendant/Counter-Plaintiff, The Sanitary-Board-of:

the City.of Charleston, West Virginia (*CSB”) makes and preseﬁts, pursuant to W. Va. R..Civ. P

13, the following:Counterclaim against Plain(iff/Couriter-Defendant, -J.F. Allen Corporation:==

(“J.F. Allen’), and respectfully alleges and avers as follows:
- INTRODUCTION. -

. JF. Allen ﬁled its original Complaint on June 30; 2014, and on November 17;

2014 brought an Amended Complaint against CSB for breach of contract, alleging: that CSB is’

liable for “additional and extra costs™ and “delay” costs arising from the parties’ December 13,.

2011 construction agreement.
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2. - . For purposes.of this. Counterclaim only, . and ‘without admitting any. of the .. -

allegations therein, CSB' incorporates by reference the allegations of the ‘Amended Complaint.
'CSB also incorporates by reference. its-Answer and each and every affirmative defense asserted
“in_response to Plaintiff_’.rs Amended Compiaint.

- PARTIES

230 s CSB is. a; municipal; sewer utility. serving .Charleston and adjacent -aredas in svio-vs -

Kanawha. County, West: Virginid, -with its principal office -located at .208 26" Street West;~ .+ . -

Charleston, Kanawha County, West Virginia." At all timiés relevant, CSB was the Owner under

.-« the construction-contract and with.respect to the project at issue. - .+

4, LF. Allen:is:a West- Virginia corporation, with its principal office located at 33 - -

Red Rock Rd., Buckhannon, Upsher County, West Virginia. At all times relevant, J.F, Allen
was the Contractor under the construction contract and with respect to the project at issue.

FACTUAL BACKGROUND

A, The-Construction Agreement = - .0 .

5. ~On or about December 13, 2011, CSB, as Owner, and J,F. Allen, as Contractor, . L

entered-into a-written construction Agreement (the “Agreement™)-for work génerally described 4s =i+ - -

“Kanawha Two-Mile Creek Sewer Improvements — Sewer Replacements Sugar Creek Drive .
Sub-Area, Contract 10-8”:(the “Project”). "(See Ex. A, Agreement at 1; see also Am..Compl. §

5.)

6. - The Project involved a series of improvements to the City of Charleston’s . - -

municipal sewer system, including gravity sewer replacements, manhole installation, house

service connections, and restoration of paved and non-paved areas.
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7. . - Defendant Burgess & Niple, Inc. provided: professional services to CSB and was
' désignated as the Engineer/Architect on the Project (“B&N” or "“Engi-neer.’-’);-:(fd. 1 2; see also

Am. Compl. | 6-7.)

8. v The Agreement provided an original.contract'price of $5,160,621.75, “subject to-
- additions and -dediictions by Change  Order -and guantities actually performed,” required- : -
.~ "substantial-completion by Jamuary.2; 2013, and required:final comipletion by February 1, 2013, -~ "o

* - -which was Tater-extended by Change Otder to Tune-14, 2013.: (Id. {4, see also Am.-.Compl_'-ﬂ. 8

10) SR - o \

“49; o7 A'total of:six-change orders-and quantity adjustments increased the contract price -

- in the amount of $394,977, for a final ddjusted contract amount of $5555,598.: -

B. Contract Time and Liquidated Damages

10.  Article 3 of the Agreement sets forth the parties’ agreed-upon terms with respect
to Contract Time and Liquidated Damages.
41, ~-Section 3:1, .entitled “Contract  Time,” :provides -that.- [t]he  work “will:.be

substantially complete within 365 calendar.days and ready for final payment within 395 calendar

-« - days after the date-when: the Contract ‘Time commences: to run as provided in the Notice to= & = =

Proceed and in -paragraph 14.07.B and 14.07.C of the General Conditions. Substantially
complete shall include completion of all-sewerr.lines and-manholes inchuding .all house services
connected to the new sewer.” (Ex. A, § 3.1.)

12, Section 3.2- of the parties’ A-greement expressly provides for a $1,000 per day

liquidated damages for each consecutive calendar day that expires after the Contract Time, asg

follows:

3.2, LIQUIDATED DAMAGES. OWNER and CONTRACTOR
recognize that time is of the essence of this Agreement and that
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OWNER will suffer. financial loss if the work is not completed
within the time specified in paragraph 3.1 above, plus any
extensions thereof allowed in accordance with Article 12 of the
General Conditions. They also recognize the delays, expense, and
-..difficulties involved -in proving the actual- loss suffered by
OWNER, if the work is not completed on time. Accordingly,
_ instead of requiring any such proof, OWNER and CONTRACTOR -
agree that as liquidated damages for delay (bul not as a penalty),
.- - CONTRACTOR shall pay OWNER. the sumi-of $1;000.00 for
eacl consecutive calendar day that expires after the ftime
oo specified. in paragraph. 3.1, or.any .proper exteusion . thereof - - .. .. .
granted by OWNER for completion and readiness for final

Li-c:payment.
(Ex. A. § 3.2 (emphasis added).y -

—~C, - - -Course of Performance underthe Agpreement

13.-  Construction of the Project began on January 9, 2012.
14.  The final completion date established by the parties” Agreement and its Change
Orders was June 14, 2013,
| 15.  Actual final completion of the Project occurred on November 6, 2013, 144 days
. after the June 14,2013 final completion date. .

16, JF. Allen submitted its request for F inal Payment on or about November 4, 2013, |

17, 7 On November .5, 2013, B&N submitted its written recommendation to . CSB. for . ..~ .=\ . ..

Final Payment to J.F. Allen.

18. CSB issued Final Payment, check no. 2068, in the amount of $143,320.43-t0 J.F.

Allen on or about November 20, 2013.

19.  On-or about May 7, 2014, approximately six months after Final Payment was
made under the Agreement, F.F. Allen submitted a written request to B&N seeking additional .

compensation from CSB for extra, non-contractual work.
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20, Op ‘May 12, 2014, B&N remmed J.F. Allen’s request, noting that under the
Agreement,--“:B&N is no longer authorized to provide professional services for this project.”

- 21, On or about iNo;fember' 17, 2014, more than one year after completion of the

Project and 3.62  days _éftér F.inal“Paymentwas issued, J.F. Allen filed the instant Amiended

Complain‘t,,amending its claim for breach of contract against CSB. -

oo COUNTE—BREACH OF CONTRACT. -

122, -Dcfeﬁdan’[.jncorporatcs:.by reference all preceding paragraphs as. though +the " . .- 7.

allegations were fully set forth in this paragraph.

+23. = The. Agreement is a va,lid and -enforceable contract, supported by adequate .. -

consideration, and was offered and voluntarily accepted by the parties thereto. -

24.  All conditions precedent to the enforcement of the Agreement have been satisfied. -

25. CSB performed. its obligations under the Agreement by paying J.F. Allen for
completion of the work in accordance with the contract -documents, including its Change Orders,
~in.the amount of. $5,555,598. . - .
26. . J.F. Allen, however, did not timely perform its obligations within the time frame
~ specified in paragraph: 3.1 of the Agreement, plus any -extensions allowed:in accordance ‘with -
Article 12 of the General Conditions. |

- 27, LF. Alien’s untimely performance constitutes a. breach of time requirements set -

forth in the parties’ Agreement,

28. .As a direct and proximate result of ILI. Allen’s breach under § 3.1 of the -
Agreement, CSB is entitled to liquidated damages provided in § 3.2 of the Agreement, in the

contract amount of $1,000 per day for 144 consecutive days which transpired between the June
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14,2013 final completion date established by the parties’ Agreement and its Change Orders and

J.F.-Allen’s actual final completion of the Project, which occurred.on November 4, 2013,

"PRAYER FOR RELIEF

WHEREFORE for these reasons, CSB asks for entry of Judgment in its favor and acamst. o

. F Allen as follows:-

. | - For hqmdated damages resultlng frotn J.F. Allen’s breach in an amount-not IeSSi R

than One Hundred Forty Four Thousand Dollars ($144 000. 00)

b. Pre Judgment and post Judgment 1r1terest and

c. All other relief that is equitable and just.

' - David:Allen Barnette {(WV Bar No. 242)

Vivian H. Basdekis (WV Bar No. 10587)

JACKSON KELLY PLLC

500 Lee Street, East, Suite 1600

P.O.Box 553 -

Charleston, WV 25322-0553

Tel: (304) 340-1000; Fax: (304) 340-1272

Email: dbarnette@jacksonkelly.com
vhbasdekis@jacksonkelly.com

Counsel for Defendant, The Sanilary Board
of the City of Charleston, West Virginia

4848-2899-128f.vI

Respectfully submitted,

THE SANITARY BOARD OF THE
CITY OF CHARLESTON WEST
YIRGINIA

By Counsel




8

IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

J.F. ALLEN CORPORATION, )
a West Virginia.Corporation, S)
, )
~ Plaintiff, - . S )
S )
) Civil Action No, 14-C-1182
‘ S ) Judge Kaufman
. THE SANITARY BOARD OF- ... ) Ca AP
- - THE CITY OF CHARLESTON,' )
.- WEST VIRGINIA; and - R )
- BURGESS AND NIPLE, INC )
an Ohio Corporation.- )
-, Defendants, - )
)
CERTIFICATE OF SERVICE

I, Vivian H. Basdekis, do hereby certify that I have served a true and exact copy of the
foregoing Charleston Sanitary Board’s Answer and Counterclaim to Plaintiff’s Amended
Complamt upon the followmg persons by deposnmg the same in the regular course of the United-

States Ma11 postage prepald on tlns [ Z‘L%ay of May, 2016, as follows

Charles M. Johnstone, II, Esq. Peter T. Demésters, Esq.

Madeline G. George, Esg. Kyle T. Turnbull, Esq.
- JOHNSTONE & GABHART, LLP Flaherty Sensabaugh Bonasso PLLC -
- P.O. Box 313 . : 48 Donley St., Suite 501 '
Charleston, WV 25321 Morgantown, WV 26501

Counsel for Plaintiff Counsel for Burgess & Niple, Inc. -

Ya 57. (3 asdeden

Vivian H. Basdekis (WV Bar No. 10587)

4848-2899-1281.v!




o Exhibit A
AGREEMENT - B ’

. THIS AGREEMENT is dated as ofthe __ 13" dayof Degember - - in the year 2011 by and
between _The Sam]a[x BQard of!bg City g! g;bgglcssgn, West Virginia _ (hercinafier calied OWNER) and _
_IF. Aller Corfipany, __ (hereinafter called commcrom R

OWNER and CONTRACT OR, in cons:dcralwn of the mulual covenants herculaﬁcr sel foth agrcc as.

: ,'followw RN
Article 1. WORK.

CONTRACT QR shall complctc all work as spcc:f' ed or indicated in the Conu-act Documcnls Thc work

s gcnf:rallydcscnbud us follows:

Kanawha Two-Mile Creek Sewer Improvements - Sewer Replacements Sugar Creek Drive -
Sub-Aresa, Contract |0-8§

The project for which the work under the Contract Documents may be the whole or only a part is

generally described as follows:

. Work assoc:atcd w1th this Contract generally mcludcs & 9]0 linear fcct of 10”; 14,868 lmear feet ..o -

of 8" and 1,070 linear fet of gravity sewer replacements, The work I'urihcr mc[udcs 177
manheles and 230 customer service replacements.

o Article 2. ENGINEER/ARCHITECT, -

For this agreement, the ENGINEER/ 7 Burgess & Niple, Inc.
ARCHITECT is: dcmgnatcd as _ . _ o " ' 4424 Emerson Avenue
’ - Parkersburg, WV 26104

who is hereinafier called ENG[NEEIUARCHITEC.T and who js to act as OWNER'S representative, -
assume 2]l duties and responsibifitics, and have the rights and ﬁulhority assigned 1o
ENGINEER/ARCHITECT in the Contract Documents in connection with completion of the work in

accordance with the Contrac! Documents.

48712.8%44100%11/26/2011 0052 00— Page [ of 13
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Article 3, CONTRACT TIME.

- 3.0, The work will be substantially complete within 365 calendar days and ready for fina!
payment within 395.calendar days afler the date when the Contract Time commences [o funas .

- provided in the Notice 10 Proceed and.in paragraph 14.07.B and 14.07.C of the General
‘Conditions.. Su_bslumiully complete shall iiclnde completion of all sewer lines-and masholes -

including all house services cennected Lo the new sewer,

32 LIQUIDATED DAMAGES. OWNER ad CONTRACTOR recognize that timé'is of the - -
essence of this Agrecmcnl and that’ OWNER will suﬂ'cr ﬁnancnd.l Joss :flhe work isnot :
completed wnhln (he time spcmﬁed in paragmph 3.1 abuvs plus any cxlﬁnstons thereof allowed .
in accordance with Article 12 of the General Conditions. They also secognize the delays,
exprnse, and difficultics involved inproving lhé-actu':d:luss.suﬂ'éycd by OWNER if the work is5. -, -
noi completéd on time. Accordingly, instead of rcqujrin‘g any such proof, OWNER and
CONTRACTOR ugree that as $iguidated damages -for delay (but not as a penally),

CONTRACTOR shall pay OWNER the sum of $1,000.00 for each conseculive calendar day lhal
expires after the time specified in paragraph 3.1, or any proper extension thereof granted by

OWNER for completion and readiness for final payment.

Articl_e 4. CONTRACT PRICE.

v g, 1 OWNER shall pay CONTRACTOR for complcuon of the work m accordance with.the = =70 ©

. Comract Documcm-\ in curcent funds of.‘p‘ 5,]60,@21 75 ,in accorddnc: with the Bid Schedule
" as uwarded by the OWNER as included hereia, subject to additions and deductions by Change .

Order and quantitics actually performed. -
Article 5. PAYMENT PROCEDURES.

CONTRACTOR shal] subrmit Applications for Payment in accordaﬁcc with Article 14 of the General
Conditions. Applications for demcnl will be processcd by ENGINEER/ARCHI’TECT as prowdcd 4in the -

Genera) Condmons

48712.8%44700¢11/26/2011 ‘ 006 5200 —Pope 2013
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5.1. PROGRESSKPA'YMENTS. OWNER shall make-progress payments on account of the
Contract Price on the basis of Contractor's Applications for Payment &5 recommended by
l ENGINEER/ARCHITECT monthly during construction as provided in the General Conditions. - -~ -
* Al progress payments will:be on thé basis of the progress.af the work measwred by the schedille

of-values télab'lishcd"ih poragraph 2,07 of thie Generd) Conditions (and in the case of Unil Price . =7 - o

work based on the number of urtits completed) or, in the évént there is no schedule of values, s - w

provided in'the General Requirements.

T820 I‘INAL PAYMENT ‘Upon final compleuon and acceptance of the work in‘accordance with' s~ R

7 fparagraphs 14 07 Biand 14.07.C. ofthe General Conditions, OWNER shall pay thc rcmmndcr of
the Contract-Price as recommended by ENG]NI:ER/ARCHITEC’I as prov1dcd in said
paragraphsMD?BandMO'lC t : A

Article 6. INTEREST. -

All monies not paid when duc as provided in' Article 14 of the General Conditions shall bear interest at

the-rate provided by law at the place of the project.
Article 7, CONTRACTOR'S REPRESENTATIONS.

In order to mducc OWNER to enter into thxs Agrccmcm CONTRACTOR makcs the followmg

N Arr:prescmauons

7.1. CONTRACI‘ OR has exanuned and carcfully sludlcd thc Contracl Documents (inchiding the
© Addénda listed in paragraph 8) and the'other rc]aicd data 1dcnt1f ed in the Bidding Documents -

including "techmca] dala."

7.2. CONTRACTOR has visited the site and become familiar with and is satisficd as 1o the
- general, local, and sile conditions that may affect cost, progress, performance, or fumnishing of the -

work.

7.4, CONTRACTOR is familiar with and is satisficd ns to s)! federal, state, and local lawsand . .
regulations that may affect cost, progress, performance, and fumishing of the work. o

48712.8%44700%11/26/2011 005200 —Page I of 13

DWB:rem



" 7.4, CONTRACTOR has carefully studicd 211 reports of explorations and tests of subsurface
conditions at or-conliguos to- the site‘and all drawings ol physical conditions in or relating 1o~ - -
‘ exiéting'sudacq or subsurface struclures at or contiguous to-the site (except Underground

‘Faéili[ib’s) which have béenidentificd in the 'Supple_mﬂnui'i"y'C‘dhdilions as provided in-paragraph

. 4.02.A of the General Corditions, ‘CONTRACTOR acéei:ls the dul—t:'nrﬁnai'ionrsél forth in Do T

pai‘agi‘a]i.h'd.OZ-of the VS.u‘pb'lémc'nlary Condiions of the éxtent. of the “technical data® confained in - ‘.
“such reports and drawings upon which CONTRACTOR ‘is éntitled to rely as p'rcividbd in -

paragraph 4 02 of the Gerieral Conditions, CONTRACTOR acmowlcdg&s that sich reports.and ~

s draw:ngs are ol Cont:ac.l Documcnts and may 1ot be comp]elc for CONFTRACTOR's purpuscs '
o CONTRACTOR acknowlcdgcs that OWNER ‘and ENGINEER/ARCHITECT do not assume -
B rcsponSIblllly for the ccuracy or corpléteness of Information and data shown or indicated in lhe‘ C

. ‘ConU"acl Documents with respect to Undcrground Facilities at or contiguous Lo thé site.

- CON’I'RACT OR has examined and agrecd w:th provisions corceriting rcSpons:blhhu; for the

adequacy of data fumished 1o prospective BIDDERS with respccl to subsurface conditions, other

- physical condnhons and underground fucilities, and possxb]c changes in the Contracl Documents
“due 1o differing or unanuclpalcd conditions- appear in paragraphs 4 02 4. 03 and 4.04 of Section
00 70 00, "Gcncrﬂl Condmons v and Section 00 73 €0, "Supp]t.menwry Condmons

7.5, CONTRACTOR hes obtained and carefully studied (or assumes responsibility for baving
_done so) all such additional supplemenlary eximinalions, invcstigatioﬁs, cxp]oral.ions tests,
sladies, and data concerning conditions (surface subsurfacc and Undcrgmund Facx[mcs) ator
conuguous (o the site or olhcrwn,c which rna_y affect cost, progrcss performancc, or fum1sh1ng of
the wark or which rclatc to any aspcci of the means, methods, tc:chmqucs sequences, ang
"~ procedures of constmulon 1o be cmploycd by CONTRAC’ I'OR and safcly precantions and - -
" programs incident thcrelo_-. ‘CONTRACTOR dois not corisider thal any ‘additional examinations,’
investigations, explorations, tests, studies, or dala are necessary for the performance and
furnishing of the work at the Contract Price, within the Contract Times, and in accordance with -

the other terins and conditions of the Contract Doc;uncnts. '

7.6. CONTRACTOR is ‘awz.x'n: of the general nature of work to be performed by OWNER and

others at the site that relates to the work as indicated in the Contracl Documents.

7.7. CONTRACTOR has correlaled the information known to CONTRACTOR information and
observations obtained from visits (o the site, repons and-drawings 1dcnuﬁcd in the Contract
Documents, and all addiljonal examinations, investigations, explorations, lcsls, shudies, and data
with the Contract Documents. ' :

48712.8*44700*11/26/2011 . 00 52 00— Papedof 13
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2.5, CONTRACTOR ‘has given ENGINEER/ARCHITECT written notice of alf conflicts, errors, -

ambiguities; or discrepanties thal CONTRACTOR. has discovered in the Contract Documents and .

the writien resolution thereof by ENGINEER/ARCHITECT is.acceptable fo CONTRACTOR,
.and the Contract Docutnients are generally sufficient to indicate and convey understanding of all
* {erms and conditions for performance and fumishing of the Work. C

- Article 8. :CONTRACT DOCUMENTS, .

" The Contract Doctments whibﬁigzbmpﬁsc the entire agrccrﬁcx_:l between OWNER and

L "CQN'I‘_RAC"I_TOI{Vconc;ming'lhc'\_\.r'ork;consisi af the following: - )

" 8.1. This Agreemenl.  «
8.2. ‘Exhibits to this Agreement. . -

8.3. B:ddmg Re:qutrcmcnts mcludmg Advertisement, Bids and Insiructions to BIDDERS, and .
Supplementary Instructions. Contract Forms including Agreement, Approv.ﬂ and Ceniification of
Legal and Fiscal Officers, Bonds, Notice of Award, Notice to Proceed, Change Order, General

Conditions, and Supplémcntary General Conditions,

. B4 Spcc:ﬁcauons and Suppiemental Specifications as listed in-Section 00 01 10.03, "Table of.
Comenl,s " from Dmsxon 0 lhmugh Dmsnon 48 prepdrcd orlssucd by Burpess and.Ni ple, Ing;; -

dated wgust 2011 and revised «amave-- =, 20,

- B.-S:';D'faw'ings prcp:ircd by Bu[ggsg & Eig[;, Inc: , numbered G0] ~ G0 C0l - G247 £

. D-0) - D-06 (37.sheets)- - daled . - Aogust . 20)1 and rcwscd ------- e 20
86, ADDENDA:

No,r - 1 . . dated ' Scplembei'Z'f; 2011

No,-~ .2 .~ .- " ,dawd_____ Seplember 30, 2011

No.__ -ozm-- caceeoecers L.odated Smo-reooootees, 20

No. _ corsomoecocnaeons fomney dited_socrmomnouaooas 20---

NO.  rapaccaseec-s ceiccnaie dated =ozeczzococzzo-- 20---

No. cemceumcecrccmmnm s ~ ,dated o -v - eaene 20---

48712.8*%44700* 11/26/2011 00 52 00 - Pﬂge 50713
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. B2 B_i_'d_di_ng Forms_includhig Noncollusion AfTidavit, Bid Bond or Guaranty, Scope ol Bids, and.:; - .
-.-Bid Schedule:...- T

8.8. Documentation submitted. by CONTRAGTOR prior to Notice of Award, . -

'8.9. All completed !‘orr_ns.mcludiﬁg procurement forms and contract forms as listed in Section 00-

.01 10.03, “Table of Contents.”

8.10. “The following which may be¢ delivered or issued afler the Effective Date of the Agrecment.. ;-
-angd 8re.nat’ altached hereto: ~All Written. Arncndmenls and other documents amendmg.
. modxfym;,, or supplementing Lhe Coniract Documcms pursuanl io para;,raphs 3.04.A and 3.04, B b

of the General Conditians.

8 1. Thc documents listed in paragruphs 8.2 et seq. above are atlached to this Agrézurncni

(except as expressly nioted othenvise above).

" There are no Contraci Documents other than thosc fisted above in this Article 8. The Contract Documents
~ -may only be arrllcndcd,rmgdiﬁud, or supplemented as provided in paragraph 3.04.A or 3.04.B of the
' General Conditions.

" Article 9. MISCELLANEOUS.

- 9.1, Terms used in this" Agreement which are defined in Article | of tic.General Conditions will

have the meanings indicated in the General Conditions.

9.2. No assignmemt by a party hereto of-any rights under of’inlcrcsls in the Comtract Documenls :
will be B_’mdi_rig on another party hercto wilhout the written consent of the pary sought to be.
‘bound; and, spetifically but Mtﬁoulllinﬁtaliom monics that may become due and monies that are.
due.may nol-be assig’nnd-wimoui such consent {except-10-the extent that the effect of this - -
restriction may be limited by law), and unless specifically stated to the contrary in any written
.consent to an assignment, no assignment will release or discharpe the assignor from any duty or . -

responsibilily under the Contract Documents.

48712.8%44700%11/26/2011 005200 ~Page bol13
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9.3. OWNER and CONTRACTOR each t')i.nds".its't.:lf,'—iis partners, successors, assigns, and legal

. representatives to the other party hereto, its pariners, successors, assigns, and legal representatives ..,

- inTespect of ali covenunts, agreements, and obligations conlained in- the Contract Documents,

~9.4. Any provision or part of the.Contract Documents held {0 bc void or‘ﬁfleni‘orcciable' una_cr any. .
Law or Regulation shall be deemed stricken, and al} remaining provisjons shall continue 10 be .. -
valid and bindirig upon OWNER and CONTRACTOR, who agree that the Contract Documents .

- shall be reformed to replace such stricken provision or_pan_.mcroof_with a valid and enforceable . . ..

. provision that comes as close as-possible 1o expressing the intention of the stricken provision,

.- TN WITNESS WHEREOF, OWNER nd CONTRACTOR have signed _six (6)_ copics of this
.7 “ - Agreement. Two counterparis each have been delivered to OWNER, CONTRACTOR, and
'E’NGD‘JEER!ARCHITECT o ' o

© 487, 8*44700*1]/26!2011 00 52 00 — Page 7 of 13
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The éffective date 6 thiis Agreement shall be

: :O-WNER-:

W&stVummn e SAaAY

By N DL\M/"

- - - of 3
 Mame - ’L_a'n"vli.;.Ro]i;r" S
Tille: . Gejera! Manager 7

‘ 'rlf.mm; - T1mG Haapaln :

(P]cascT‘}pcorPnnt) -
Tilel Operation’ Manigér

" Address for giving riotices -
208 26" Street
Charleslon WV 25312

4B712:8%44700%11726/201
DWB:rem

oy Austeal Qe
._'N'_amcﬂ ' MichaelD, anﬁlh
© Title__ - Vice Presjdent -

 Telephorie__.
i Employcr'ldmuﬁoanon No

" Contractor’s License No.

7 Dd;?cmbg:r"l 3 7 ..26’_1_‘]_:

- ‘coNrrRuGCToR-

1F. Allep Company

' PO. Box"ZQ.ﬂQ
(apaai: 3390

55-0328627
WV000376

1 (Ifa corporgtion, asccondofﬁccrmust sngn)

Nnmc Greg TY 5 Hadjis

(Plcasc 'I‘ype or Pnnt)

"';Tit.lc: President w

P o

N f‘SEAU SR

By mut, ﬁﬂﬂulfudm‘\-/l

) Namc Marv El en Lydon =

(Plcasc 'Type or Pnnl)

15 Tide_. Gorpopite Secretary

" Address for giviag notices .

P.O.Box2049
Buckhmmcm WV 26201

Nl CONTRACTOR is acorporauon, altach N

:vsdmcc of aulhonty to mgn )
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