IN THE CIRCUIT COURT OF HAMPSHIRE COUNTY, WEST VIRGINIA

ROBERT E.MAYHEW,
PLAINTIFF,

Vs, CIVIL ACTION NO. 1.5.-c-./0r5f
DAVID WEIMER, Individually, and '
WEIMER CHEVROLET, INC.,
a West Virginia Gorporation.,
DEFENDANTS.
MPLAIRN

Comes now the Plaintiff, Rabert £. Mayhew, and would allege, aver and
complain against each of the namaq Defendants herein as follows:

1. . The Plaintiff, Robert E. Mayhew, is a citizen and actual bona fide resident
of 111 Depot Valley Road, P.Q. Box 63, Romney, Hampshire County, West Virginia,
26757, and he was a resident of Hampshire Courity, West Virginia, at all times referred
to within this Complaint.

2.  The Defendant, David Weimer, individuaily, i believed to be & citizenand
actual hona fide resident of 405 Cras.tvie:‘w Drive, Frostburg, Maryland, 21532, and
David Weimer is belisved to be the sole owner of the namied Defendant carporation,
Weimer Chevrolet, inc., 2 West Virginia "C" corporation which was established on

November 7, 2012, according to on-line data senvices of the business and licensing

division of the Office of the West Virginia Secretary of State.
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3. The Defendant, Welmer Chevrolet, Inc., is a West Virginia “C” corporation
' organized pursuant to the laws of the State of West Virglnia as a domestic profit

corporation effective November 7, 2012, with its stated principal office address,
"
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according to the West Virginia Secretary of State, at US Ri. 50, Ridge Loop Road,
Romney, Wast Virginla, 26757, however, upon infarmation and belief, Hamp;shire
County, West Virginia, now Uses a 911 addrass for Weimer Chevrolet, Inc., at 22338
Northwestern Pike, Romney, West Virginia, 26757.

4,  Weimer Chevrolet, Inc., @ West Virginia Corporation, formed November 7,
2012, ie a successor corporation to Mayhew Chevrolat, Inc., also a West Virginia
Corporation, heretofore Iu;:ated at HC 63, Box 3570, Romney, Wast Virginia, 26757,
which said successor corporation, Weimer Chavrolet, Inc., has a current 911 address of
22338 Northwesterh Pike, Romney, West Virginia, 26757, and the successor
corporation, Weimer Chevrolet, Inc., vccupies the same location &s the original
Mayhew Chevrolet, Inc., referréd to within this paragraph as a Chevrolet automobile
dealership business.

5. The Plaintiff and the Defendant, David Weimer, individually, entered into
ah Agreement to selifpurchase Mayhew Chevrolet, Inc,, the West Virginia Corporation
hereinbefore referred to- in preceding paragraphs dated Jine 18, 2013, a copy of which
is attached hereto and incorporated herein by reference as Plaintiff's Exhibit No. 1,

6.  The Plaintiff, Robert E. Mayliew, ahd the Defendant, David Weimer,
individually, each slgned an Invoice for Sale of stock of Mayhew Chevrolet, Inc., dated
June 18, 2013, wheraby David Welmer became the sole owner of Mayhe\n; Chevrolet,
inc., stoci(,, a copy of which is atteched hereto and incorporated herein by reference. as
:F'laihtiff's Exhibit No. 2.

7. The Plaintiff, Robert E. Mayhew, as president of Mayhew Chevrolet, Inc.,
and the Defendant, David Weimer, individually, each signed a Bill of Sale for all
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personal property, inventory, ss well as all tools and advertising materials, etc., datad
June 18, 2013, a copy of which is attached hereto and incorporated herein by reference
as Plaintiff's Exhibit Ne. 3,

8.  The Plaintiff, Robert £, Mayhew, on behalf of K.B. Mayhew Holdings, LLC,
and the Defendant, David Weimer, as president of BTA, Inc., entered into a Lease
Agresment with an option to purchase real estate on which the Mayhew Chavrolet, Inc.,
corporation and its facilities then existed at the time of purchase, which said Lease
Agreement was entered ‘into on the 18" day of June, 2013, a copy of which is attached
hereto and incorporated herein by refersnce as Plaintiffs Exhibit No, 4,

9. As further consideration for the transfer and sale of the: Mayhew
Chevrolet, Iric., corporation by the Plaintiff to the Defendant, these parties entered into
a Consulting Agreement dated June 18, 2013, a copy of which is attached hereto and
incorporated herein by reference as Plaintiff's Exhibit No; 5.

10, The terms of the attached Consulting Agreement, Plaintiff’s Exhibit No. 5,
have a.stated term of three (3) years; beginning July 1, 2013, noted at pa}agraph 2,
with compensation noted at paragraph 3 within the said Consulting Agreement at
seventy thousand dollars ($70,000.00) per year, payable monthly in arrears, thersby
contemplated at $5,333.33 per month for a fixed 3 year term. Plaintiff spec:'iﬂt:a‘ﬂy refers
to Plaintiffs Exhibit No. § attached hereto and incorporated hersin by rafer;nce, the
Consulting Agreement, dated June 18, 2013, in its entirey.

’ 11.  Pursuant to the Consuiting Agreement attached hereto as Plaintiff's

Exhibit No. 5, dated June 18, 2013, the Plaintiff commenced his consuiting duties
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effactive July 1, 2013, with the first monthly payment made to the Plaintif by the
Defendants on-or:about August 4, 2013.

12.  Payments under the Consulting Agreement between these parties,
attached hereto as Plaintiff'e Exhibit No. 5, continued without interruption until Apri,
2015. The Defendant failed to provide monthly payments for the consulting
compensation as required by the Consulting Agreement to the Plaintjff for the months of
Aprit and May, 2015, without any notice as required pursuaﬁt to the Consulfing |
Agreement, and upon the oral representation by the Defendant, David Weimner, to the
Plaintiff, that the automobile- dealership sold to the Defendants by the Plaintiff was not
making sufficient money-to justify payment of the continuing consulting compensation.

13, During June, 2018, the Defendants tendered to the Plaintiff-a dbcument
entitted "Memorandum of Understanding” betwean Mayhew Chevrolet, Inc., and Robert
E. Mayhew, a copy of which is attached hereto and incorporated herein by reference
as Plaintiff's Exhibit No. 8, whereby the Defandants proposed to terminate the |
Consuiting Agreerment of June. 18, 2013, with the'PIafntiﬁ, Robert E. Mayhew. The
Plaintiff notes that certain dates within the “Memarandum of Understanding” attached
hereto and incorporated heteln by refefence as Plaintiff's Exhibit No, 6, appear
incorrect, and the said “Memorandum of Understending" was tendered to 1‘.!16‘- Plairitiff by
the Dafendant by placing same within the mallbox of the Plaintiff at the 'Che;vrolat
automabi'ie dealership of the Defendants in.Romney, West Virginia, without prior notice
to the Plaintiff, and wittiout the agreement of the Plaintiff.

14, The Plaintiff, Robert E. Mayhew, refused to sign the “Memorandurm of
inderstanding” attached hereto and incorporated herein by reference as Plaintiff's
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Exhibit N6. 8; the Plaintiff refused to terminate the:Consulting Agreement dated June
18, 2013; and the Plaintiff demanded of the Defandants that the terms end conditions
of the Consulting Agreement Contract of June 18, 2013, continue without interruption
for the full term of three (3) years as set forth within the attached Plaintiff's Exhibit No.
5.

15. Compensation was reinstated by the Defendant commencing forthe
month of June, 2015, pursuant to the Consulting Agreement of June 18, 2013, upon the
Defendant, David Weimer, representing to the Plgintiff-that he would ag.ree to exiend
the Cotisulting Agreement for two (2) additional months past the termination date
previously established within the Agresment-of June 18, 2013. Payments continued
untll the last payment made by the Defendants to the Plaintiff on or about September 1,
2015. The payments then terminated without notice and without further contact by the
Defendants to the Plaintiff, and the Plaintiff has receivad no compensation .as required
pursuant to the Consulting Agreemant of June 18, 2013, since September 1, 2015.

16. | The Plaintiff is-owed atotal of twelve (12) months of compensation
pursiiant to the Consulting Agreement of June 18, 2013, with total compensation owed
by the Deferidants to the Plaintiff of seventy thousand ($70,000.00) dollars for which the
Defendants are contractually bound to pay for the fixed three (3) year ter_m‘ of the
Consuliing Agreement of June 18, 2013, ‘

';-17-: During October, 2018, the Plaintiff retained the undersigned counsel,
. J David Judy, I}, to represent thie Plaintiff for purpose placing the Defendants on notice
of Breach of Contract and to demand compliance with the full term of the Consulting
Agreement dated June 18, 2013, all of which is represented within a letter dated
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October ;19, 2015, sent to the Defandants, a copy of which Is attached hereto and
incorporated herein by reference as Plaintiffs Exhibit No. 7.

18, The Defendarits have failed and refused to comply with the written tarms
of the Consuiliing Agreement entered into betwesn these parties of June 18,.2013, in

viplation of the binding contractual terms stated therain.

COUNT |
BREACH OF GONTRACT

19.  Plaintiff restates each paragraph niimbered 1 through 18, as if stated
verbatim herein.

20,  Plaintiffe Exhibits 1 through 5 attached hereto represent binding
contractual agreements which integrally form the entire contract and sale/purchase of
the Chevrotet dealarship batween the Plainififf and the Defendants previously knuwﬁ as
Mayhew Chevrolet, Inc., located in Romney, Hampshire County, West Virginia,

21.  Each of the contractual agreements attached hereto as Plaintiff's 1
thraugh 5 represent the entire bindiné contract between these parties, jdintly and
severally, upon the which the sale of Mayhew Chevrolet, Inc,, was premised between
the Plaintiff and the Defendants;,

22.  The Consuling Agreemsnt entered into between the Plaintiff and the
Défandants represent binding consideration required for the sale of Mayhew Chevrolet,
Inc., by the Plaintiff to the Defendants with a fixed term and with fixed compensation,

i therein representing Robert E. Mayhew as an independent contractor and notan
el_mployee, upon which each of the parties herato ars contractually bound with vaiuable
d';nsideration.
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23. The Consulting Agreement attached hereto as Flaintiff's Exhibif No. 5, is
represented as the "entire agreement” between these parties for purposes of the
Consulting Agreement, as stated at paragraph 9 of the June 18, 2013, contract,
wherein each of the parfies hereto agreed to be contraciually bound by the terms of the
Consulting Agreement, and that the Consulting Agreemant is legally enforceable by
each of the parties, their successors and assigns.

24.  The Defendants are in gontumacious breach of the contracfual tefms of
the Consulting Agreemenit by the failure and refusal of the Defendants to comply with
the wiitten contractual terms of the Consulting Agreement dated June 18, 2013,

96.  The Plaintiff is entitled to legally enforce the Consulting Agresment dated
Juhe 18, 2013, signed by, the respective Defendants in this action for purposes of
damages in the amount of the unpaid compensation owed by the Defendants to the
Plalntiff in the amount of seventy thousand ($70,000.00) dollars.

28, The Plaintiffis entitled to accelerate the compensation owed to the
Plaintiff pursuant to the breach of the Cansulting Agreement attached hereto as
Plaintiff's Exh'ibit No. 5, and to require the Defendants to immediately pay all unpaid
comnpensation under the Consulting Agreemant attached hereto as PlaintifPs Exhibit
No. 5

COUNT |
FRAUD

) 27.  Plaintiff incorporates each of the paragraphs numbered 1 through 26 as If
stated verbatim hgrain.
i 28 The Defendant David Weinier, I in contumacious and intentional breach
Eand violation of the contractual terms and conditions of the Consuiting Agreement dated
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June 18, 2013, attached hereto and incorporated herein by reference as Plaintiffs
Exhibit No, 5.

29.  The Plaintiff was induced by ths Defendant, David Weimer, to enter jnto
the sale of Mayhew Chevrolet, Inc., a profitable business in Romney, Hampshire
County, West Virginia, owned solely by the Plaintiff, as represented within those
contracts dated June 18,2013, and attached hereto and incorporated herewith as.
Plaintiffs Exhibite No. 1 throtigh 5.

30. The Defendants have demonstrated an intent to intentionally. breach the
contractual terms and cenditions of the Sales Agresments and Consulting Agreéement
entered into befween the Plaintiff-and the Defendsant, David Weirmer, by knowingly. and
intentionally breaching the contractual terms of the Consulting Agreement, and by
making materizl and falee représentations that the Defendants would pay
compensation to the Plaintiff as stated within the Consutting Agreement attached hereto
as Plaintiff's Exhibit 5, and the Plaintiff relied upon the. contractual terms of the,
Consuiting Agreement and the representations of the Defendant as stated within the
written contractual terms:of the Consulting Agreement attached hereto as Exhibit No. §,
and your Plaintiff was justified under the circumstances in relying upon the contractual
terms requiring compensation to be paid to the Plaintiff by the Defenﬁant gursuant to
the Consulting Agreement. ‘

-:.'31‘: The Plaintiff has been damaged by his reliance upon the written

contractual terms of the Conéu]ting Agreerment and upon the represernitations. made

therein by the Defendant, David Weimer.




therein by the Defendant, David Weirner,

32. Th‘e.Dafe_ndant,. David Welmer, and the successar corporation, Weimer's
Chavrolat, Inc., have fraudulently withheld payments which are contractually bound to
be paid to your Plaintiff, as 2 breach of good falth and fair dealing and as. intentional
acts based upon misrepresentations 1o the Plaintlff by the Defendants that the
Chevrolet dealership in Romnay, Wast Virginia, does. not have sufficient profit and
income to pay the consulting compensafion required under the contract agreement
atiached herato as Plaintiff's Exhibit 6.

33, The Defandants are using their superior financial position to the detriment
of the Plaintiff in & fraudulent manner, with malice, and without any bona fide claim of
right which thereby requires an award of punitive damages as well as attorney's fees
and costs generated inthe prosecution of this éctlbn- against the Defendants.

34.  The actions of the Defendarits in failing and refusing to comply with the
contractual written tarms of the Consulting Agreement attached hereto as Plaintiff's.
Exhiblt 5 are intentionally calculated to damﬁg’é the Plaintiff financlaily and against his

reputation in the community.

COUNT I .
BREACH OF CONTRAGT - ‘
LEASE AGREEMENT AND BUSINESS SALES AGREEMENT

i35, Plaintiff incorporates each of the paragraphe numbered 1 through 34 as if

2+ stated verbatim harein,

38.  The Defendant, David Weimer, has caused a lofter to be iitten by his.
aftforney to counsel for the Plaintiff dated November 12, 2015, therein prohibiting the
Plaintiff from coming on to the property now operated by Weimer's Chevrolet, Inc., the
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successor of Mayhew Chigiviolet, Inc., a copy of which is attached hereto and
incorporated herain by reference as Plaintiffs Exhibit No. 8.

37.  Within the Agreenient to Sale {sic) Business dated June 18, 2013, a copy
of which i attached hereto and incorporated herein by reference as Plaintiff's Exhibit
No. 1, at paragraph 4 A, at page 9, the Plaintiff was contractually left as the "Dealer
Principal” as defined with General Motors Dealers Salés and Service Agreement which
was in existence at the time of the sale of Mayhew Chevrolet, Inc., between General
Motors, Inc., and Mayhew Chevrolet, Inc.. The Defendant, David L. Welmar, and
Weimer Chevrolet, Inc., have failed to complete the application process with General
Motors, Inc., to become “Dealer Principal” for the deslership now known as Weimer
Chavrolet, Ing., thereby leaving the Plaintiff, Robert E. Mayhew as “Dealer Principal” of
the Weimer Chevrolet, Inc., Chevrolet dealership.

38. By the fallure of the Defendants to complete the application process to
become "Dealer Principal”, and to replace Robert E, Mayhew, the Plaintiff, as “dealer
principle” for the Romnay Chevrolet dealership now known as Weinier Chevrolet, Inc.,
and by prohibiting access of Robert . Mayhew, the Pleintiff, to enter the dealership
business, the Chevrolet dealérship in Romney, West Virginia Is without a “Dealer
Principal*to act for and on behalf of the dealarship with General Metors, Inc.

39.  The currant contract.of Robert E. Mayhew, the Plaintiff namerji herain,
Within‘-Ge;neraI Motors, [nc., as “Dealer Principal” for the Mayhew ,Chevrolai._ Inc.,
::iaalership in Romiey, West Virginia, ends as of Decamber 31, 20156. By the breach of
the Consulting Agresment with the Plaintiff, the Defendant has also breached'the
Agréement to Sale (sks) Business of June 18, 2013, attachgd hereto and incorparated
hherein by referanie as Plaintiffs Exhibit No. 1, and the Defendanit has breached the

Lease Agreement, alsa entered into between these parties for the real estate of the

10




in Romnay, signed on June 18, 2013, which specifically permitted entry onto the
prexnisés by the Plainti, Robert E. Mayhew.

40. By the letter directed by the Dafendant from Attorney Max White dated
November 12, 2015, the Defendants have breached the Lease Agreement of Robert E.
Mayhew and his holding company, K.B. Mayhew Holdings, LLC, the-actual owner ofthe
real estate on which the Chevrolet dealership ie situate in Romney, West Virginia,
known as Weimers Chevrolet, Inc.

41. By the letter dated November 12, 2015, from Max White, Attorney for
David L. Weimer and uponthe breach of the Lease:Agreement by David L. Weimer, the
principal of BTA, Inc., the lesses of the. real estate, the Plaintiff declares. the lease
Agreement breached, and theraby terminated, and thereby terminating also the option
to purchasé the real estate as stated within that Lease Agresément,

42.  Upon the breach of the Lease Agreement by the Defendants, a copy of
which s attached to Plaintiffs Complaintas Exhibit No. 4, the Deféendants are left with
two (2) choiges: (1) Either immediately:vacate the dealership premises; or (2)
immediately purchase the real estate pursuant to the ferms and conditions of the Lease

Agreement under paragraph 16, at page 7.

PRAYER
" WI‘-IEREFORE. Plaintiff respectiully demands relisf as follows:
1. Thalthis Court find and conclude that the Consulting Agreen';ant entered
into these parties dated June 18, 2018, and'iht:érpui'atéd herain by reference as
PlaintifPs Exhibit No, 5is @ binding contractual agreement between these parties with a

;specific object, termn and consideration.

|
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2, That the Court enter judgment In‘favor of the Plaintiff and against the
Defendants for all compensatory, special ang general damages found to have been
suffered by the Plaintiff as a resuit of the breach of contract and fraudulent conduct of
the Defendants against the interests of the Plaintif,

3. That your Plaintiff recover of and from the Defendants punitive damages

i an amouht to be set upon the avidance presentad at trial in this. action.

4. 'That your Plaintiff recover of and from the Defendants his costs and
expenses of this litigation, as well as all reasonable sittqrn;ey’s feas and litigation
expenses Incurrad in the prosecution of this action,

5. That the Couit accelerate the ccmpensation ciua and payable to the
Plaintiff under the: Corisulting Agreement of Juna 18, 2013, and thereby cause the
‘Defendants to immediately:compensate the Plaintiff for the rermaining contractual term
owed under the contract attached hereto as Plaintiff's Exhibit Na. 5, which the Plainiif
duly believes i seventy thousand ($70,000.00) dollars representing the full final twelve
(12) months owed o the Plaintiff by the Defendants under the contractual Consulting
Agreement;

6. Thatthe Court specifically find and conelude that the Defendanis are
guilty of fraudulent conduct by fraudulently inducing the Plaintiff to enter into.a
contractual agreement upon which the Defendanis clearly intended to breach; upon the
fr:audula‘ht émd intentional breach of the contract; and that the PlaintifF was Justified in
3 re]ying upon the contractual terms set forth within the ansulting Agreement; and that
the Plaintiff was damaged thereby.

"7 Thatthe Court declare, find and conclude that the actions.of the
Efi‘;aféndari'ts are in breach of the agreement for sale of the business of Mayhew

Chavmlet. Inc., entered into between these parties dated June 18, 201 3, and that the
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Defandants are in breach of the Lease Agreement also signed by these parties on June
18, 2013, and pursuant thereto, that the terms and conditions of the Lease Agreemeant
require the Defendants fo either vacate the property on which the Chevrolet dealership
exists in Romney, West Virginia, or that the Defendants are immediately required to
consummate the option to purchase the real estate as set forth- within the said Lease
Agreement.

8. Such othar and further general relief as the Court deems just,

Robert E, Mayvhew
Plaintiff - By Counsel

JUDY & JUDY
Attorneys at Law

P.O. Box 636
Moorefield, WV 26836
(304) 538-7777

WV State Bar No.: 1938
Counse! for Plainfiff
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STATE OF /24

COUNTY O'_F"M___, to-wit:

Robert E. Mayhew, & credible person, being first duly sworn, says that the facts

and altsgations containad in the "COMPLAINT" are true, except so far as they are

therein stated to be on information and belief and he believes them to be trie,

Robert E. Mayhaw

Taken, sworn {0 and subscribed before me, the-undersigned atthority, this the

L ey of(ﬁzﬂﬁg___ 2015,
My Commission expires: ‘%% / @L /.'QZ)D? y

HE
o L. BEAL =
iy /g H’WEQ:WVMGJNIA =
ikt ﬁ MARION. KAY PRATTZ
R0 And A ROAD

iy B MoQRERELD, WY S08M
57 Y- COMM, EXP MAY 1, 2Ra S
nltllu|mmlunmmmu||mum|mummu_
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EXHIBITS ARE
ON FILE IN THE
SUPREME
COURT CLERK’S
OFFICE AND
THE CIRCUIT
COURT OF
HAMPSHIRE
COUNTY




