IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST

ZURICH AMERICAN INSURANCE
COMPANY, as subrogee of TURNER
CONSTRUCTION COMPANY,
TURNER CORPORATION, and
TOMPKINS BUILDERS, INC., foreign
corporations,

Plaintiff,
VS.

THRASHER ENGINEERING, INC. d/b/a
THRASHER ENGINEERING, a

West Virginia Corporation, and
MASCARO CONSTRUCTION
COMPANY, LP, a foreign entity,

Defendants,
Vs,

SKIDMORE, OWINGS & MERRILL, LLP
and GEOCONCEPTS ENGINEERING, INC,,

Third Party Defendants.

1vi i -C- - RORAY L. PEARY L1, ra
Civil Action No. 14-C-391 SUPREME COURY OF APPEALS

CF WEST VIRGINIA

Hon. Thomas A. Bedell

REPLY MEMORANDUM IN SUPPORT OF JUDICIAL MOTION TO REFER CASE,

TO THE BUSINESS COURT DIVISION

Defendant, Mascaro Construction Company, LP, by and through its undersigned

attorneys, hereby consents to and does not have any objection to the Motion filed pursuant to

West Virginia Trial Court Rule 29.06 by the Hon, Thomas A. Bedell requesting that the above-

styled matter currently pending in the Circuit Court of Harrison County, WV be referred to the

Business Court Division.

As Judge Bedell points out on page 5 of his Motion, the parties were directed to confer

and work with the FBI to prepare an agreed upon Protective Order that will permit the parties to

conduct meaningful discovery in keeping with the FBI's governmental safety concerns as to any




production, use and disclosure of information and documents relating to or showing the inter-
relationship or connectivity of system components of certain areas of the FBI CJIIS Division
Complex in Clarksburg, WV that is the subject of this lawsuit. Counsel for Mascaro
Construction has had multiple conversations by telephone and e-mail and has been attempfing to
negotiate terms of a Stipulated Protective Order with legal counsel for the FBI. Unfortunately,
an agreement on language of a Protective Order acceptable to the FBI and all parties to this
lawsuit has not been reached at the time of the filing of this Reply Memorandum. As a result,
discovery in this case remains at a standstill. While the Trial Court conducted a Scheduling
Conference and entered a Pre-Trial and Scheduling Order shortly before the filing of a Judicial
Motion to Refer to the Business Court Division, Mascaro Construction believes that depending
upon how long it takes to rule upon the pending Judicial Motion, to assign the case to a Presiding
Judge, and to work out and present to the Court for entry a Stipulated Protective Order agreeable
to the FBI, it may be necessary to re-visit the deadline set forth in the Pre-Trial and Scheduling
Order entered by the Trial Court. Accordingly, Mascaro Construction requests that if the
Judicial Motion to Refer to the Business Court Division is granted that the Presiding Judge
conduct a Case Management and Scheduliné Conference as contemplated by Trial Court Rule
29.08(c).

WHEREFORE, Defendant, Mascaro Construction Company, LP, consents to a does not
have any objection to the Judicial Motion to Refer to the Business Court Division and
respectfully request that it be granted; and that a Presiding Judge be assigned who shall conduct a

Case Management and Scheduling Conference.



Respectfully submitted,

MARSHALL, DENNEHEY, WARNER,
COLEMAN & GOGGIN, P.C,

Edward A. Miller, Esquire (8678)

U.S. Steel Tower, Suite 2900
600 Grant Street

Pittsburgh, PA 15219

(412) 803-1140

FAX 412-803-1188
eamiller@mdwcg.com

Counsel for Defendant,
Mascaro Construction Company, LP




CERTIFICATE OF SERVICE

I, Edward A. Miller, Esquire, do hereby certify that true and correct copies of the
foregoing Reply Memorandum in Support of Judicial Motion to Refer Case to the Business

Court Division were sent on this 16™ day of October, 2015 by U.S. Mail to all of the following

individuals;

Hon. Thomas A. Bedell
Harrison County Courthouse
301 W. Main Street
Clarksburg, WV 26301-2967

Donald I.. Kopp, 11
Circuit Clerk
Harrison County Courthouse
301 W. Main Street
Clarksburg, WV 26301-2967

Carol A. Miller
Business Court Executive Director
Berkeley County Judicial Center
Business Court Division, Suite 2100
380 W. South Street
Martinsburg, WV 25401

Bradley K. Shafer, Esquire
Vincent J. lozzi, Esquire
Swartz Campbell LL.C
1233 Main Street, Suite 1000
Wheeling, WV 26003
(Counsel for Plaintiff)

Chad L. Taylor, Esquire
Simmerman Law Office, PLLC
254 East Main Street
Clarksburg, WV 26301-2170
(Counsel for Defendant, The Thrasher Group, Inc.)

Jeffrey A. Kimble, Esquire
Robinson & McElwee PLLC
P.O. Box 128
140 West Main Street, Suite 300
Clarksburg, WV 26302-0128




James F. Lee, Jr., Esquire
Jonathan C. Shoemaker, Esquire
Lee & McShane, P.C.

1211 Connecticut Avenue, N.W.,, Suite 425
Washington, DC 260036
(Counsel for Third-Party Defendants,
Skidmore, Owings & Merrill, LLP and
Geoconcepts Engineering, Inc,)

MARSHALL, DENNEHLEY, WARNER,
COLEMAN & GOGGIN, P.C.
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Edward A. Miller, Esquire

LEGAL/102133959.v]




