IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA

M & D RENTAL CORPORATION,
a Foreign Corporation,

Plaintiff,

VS, Civil Action No, 15-C- 38

FARMERS & MERCHANTS BANK AND TRUST, INC,, €
DEALERSHIP MANAGEMENT COMPANY, LLC, w3
WINCHESTER HOSPITALITY, LLC, .
UNITED BANKSHARES, INC., o
BGR ASSOCIATES, LLC,

UNITED BANK, INC.

MID-ATLANTIC GROUP, LLC,
RICPTP, LLC,

1
=l
-8
PATTHOFF FAMILY, LLC, '

5igl

i

1
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SRR A

Defendants.

COMPLAINT

COMES NOW the Plaintiff M & D Rental Curporati.on, by its counsel, Eric S. Black,

Esquire, before this Honorable Court on this 16" day of January, 2015, respectfully complaining

as follows:

L PARTIES

1. Plaintiff M & D Rental Corporation is a corporation registered and licensed to to

do business in the State of West Virginia, with a principal office address of 5013 Ganelon Court,
Annandale, Virginia 22003,

2. Defendant Farmers & Merchants Bank and Trust is a foreign corporation

registered and licensed to do business in the State of West Virginia, with a principal office

address of 59 West Washington Street, Hagerstown, Maryland 21740.



3. Defendant Dealership Management Company, LLC is a West Virginia limited '
liability company registered and licensed to do business in the State of West Virginia, with a
principal office address of 48 Kelly Island Road, Martinsburg, West Virginia 25401.

4, Defendant Winchester Hospitality, LLC is a foreign limited liability company
registered and licensed to do business in the State of West Virginia, with a principal office
address of 975 Foxcroft Avenue, Martinsburg, West Virginia 25401.

5. Defendant United Bankshares, Inc. is a West Virginia corpordtion registered and
licensed to do business in the State of West Virginia, with a principal office address of 500
Virginia Street East, Charleston, West Virginia 25301,

6. Defendant BGR Associates, LLC is a West Virginia limited liability company
registered and licensed to do business in the State of West Virginia, with a principal office
address of 7216 Armat Drive, Bethesda, Maryland 20817,

7. Defendant United Bank Inc. is a West Virginia corporation registered and licensed
to do business in the State of West Virginia, with a principal office address of 500 Foxcroft
Avenue, Martinsburg, West Virginia 25401,

8. Defendant Mid-Atlantic Group, LLC is a limited liability company with a
principal office address of 11710 Old Georgetown Road, Suite 808, Rockville, Maryland 20852,

9. Defendant RICPTP, LLC is a West Virginia limited liability company licensed
and registered to do business in the State of West Virginia, with a principal officc address of 600
Foxcroft Avenue, Martinsburg, West Virginia 25401.

10.  Defendant Patthoff Family, LLC is a West Virginia limited liability company
registered and licensed to do business in the State of West Virginia, with a principal office

address of 300 Foxcroft Avenue, Suite 300, Martinsburg, West Virginia 25401,



II. STATEMENT OF FACTS

11.  Plaintiff re-alleges all of the foregoing paragraphs as if the same were
incorporated and fully set forth herein.

12, In September 2011, L&B Development, LLC purchased a storm water
management drain pond property comprising 1.6 acres and located in the Foxcroft Avenue area
of Martinsburg, Berkeley County, West Virginia (hereinafter referred to as “the Property”). L&B
Development, LI.C purchased the Property from the Department of Delinquent and Non-Entered
Lands of Berkeley County, West Virginia.

13, The Plaintiff M&D Rental Corporation manages the Property and provides
management, administration, billing and collection services related to the Property.

14, The Defendants named in this Complaint comprise a number of local businesses
who have storm water runoff drain into the Plaintiff’s Property and who ha_ve derived a direct and
substantial benefit as a result of said water drainage.

15, The surface waters from the Defendants’ properties drain into the Plaintiff’s storm
water Property through a surface and subsurface drainage systemn consisting of head walls, pipes,
grates, drainage swales and patierns, and other drainage facilities running under and around
Foxcroft Avenue.

16.  Defendant Farmers & Merchants Bank and Trust operates its business on a 0.57
acre tract of land located at 704 Foxcroft Avenue, Martinsburg, West Virginia, with a total
square footage of 24,829 square feet.

17.  Defendant Dealership Management Company, L1.C operates ils business on a 9.54
acre tract of land located at 650 Foxcroft Avenue, Martinsburg, West Virginia, with a total

square footage of 415,562 square feet.



i8. Defendant Winchester Hospitality, LLC operates its business on a 11.15 acre tract
of land locafed at 301 Foxcroft Avenue, Martinsburg, West Virginia, with a total square footage
of 485,694 square feet.

19,  Defendant United Bankshares, Inc. operates ity business on a 1.44 acre tract of
land located at 450 Foxcroft Avenue, Martinsburg, West Virginia, with a total square footage of
62,726 square feet.

20.  Defendant BGR Associates, LLC operates its business on a 3.44 acre tract of land
located at 300 and 400 Foxcroft Avenue, Martinsburg, West Virgir;ia, with a total square footage
of 149,846 square fect.

21,  Defendant United Bank Inc. operates its business on a 1.0 acre tract of land
located at 500 Foxcroft Avenue, Martinsburg, West Virginia, with a total square footage of
44,431 square feet.

22.  Defendant Mid-Atlantic Group, LL.C operates its business on a 1,02 acre fract of
fand located at Foxcroft Avenue, Martinsburg, West Virginia, with a total square footage of
44,431 square feet,

23,  Defendant RICPTP, LLC operates its business on a 5.12 acre tract of land located
at 601-609 Foxcroft Avenue, Martinsburg, West Virginia, with a total square footage of 223,027
square feet,

24.  Defendant Patthoff Family, LLC operates i;:s business on a 0.7 acre tract of land
located at 300 Foxcroft Avenue, Martinsburg, West Virginia, with a total square footage of
30,492 square feet. |

25.  In 2001, a Declaration Of Siorm Water Management Facility Easements And

Covenant To Share Costs Agreement was executed by then existing Foxeroft Avenue business



owners for the management, maintenance, repair and upkeep of the storm water management
Property. (A copy of said Declaration is appended hereto as Exhibit #1).

26.  The Declaration of Storm Water Management Facility Easements and Covenant to
Share Costs Agreement (hereinafter referred to as “the Agreement™) is recorded in the Office of
the Clerk of the County Commission of Berkeley County, West Virginia at Deed Book 665, Page
354.

27.  Pursuant to the explicit language and terms of the Agreement, the Agreement
expressly provides that its enforceability and provisions are binding against any and all
“successors and assigns” and “present and future owners.”

28.  Since the time it purchased the Property in 2011, the Plaintiff has incurred
significant costs and expenses related to the upkeep, maintenance and repair of the Property.

29.  The costs and expenses incurred by the Plaintiff retated_ to the Property have
directly benefited the Defendants as each of the Defendants has obtained and received storm
water management services when the water runoff from their businesses drain into the Plaintiff’s
Property.

30.  Despite requests by the Plaintiff to each of the Defendants to pay for the storm
water service provided and for the maintenance of the Property, none of the Defendants has paid
its apportioned share to the Plaintiff.

31.  Plaintiffs initiate the instant civil action against the Defendants seeking judgment

for management, maintenance, repair and upkeep of the storm water management Property.



I, CAUSES OF ACTION

A. BREACH OF CONTRACT:

32.  Plaintiff re-alleges all of the foregoing paragraphs as if the same were
incorporated and fully set forth herein.

33, In 2001, a Declaration Of Storm Water Management Facility Easements And
Covenant To Share Costs Agreement was executed by then existing Foxcroft Avenue business
owners for the management, maintenatce, repair and upkeep of the storm water management
Property.

34.  The Declaration of Storm Water Management Facility Easements and Covenant to
Share Costs Agreement (hcreingfter referred to as “the Agreement™) is recorded in the Office of
the Clerk of the County Commission of Berkeley County, West Virginia at Deed Book 665, Page
354.

35.  Pursuant to the explicit language and terms of the Agreement, the Agreement
expressly provides that its enforceabilily and provisions are i)hding apainst any and all
“guccessors and assigns” and “present and future owners.”

36,  Since the time it assumed the administration and management of the Property in
2012, the Plaintiff has incurred significant costs and expenses related (o the uvpkeep,
maintenance, management, repair and administration of the Property.

37.  The costs and expenses incurred by the Plaintiff related to the Property have
directly benefited the Defendants as each of the Defendants has obtained and received storm

water management services when the water runoff from their businesses drain into the Plaintiff’s

Property.



38.  Despite requests by the Plaintiff to each of the Defendants to pay for the storm
water service provided and for the maintenance of the Property, none of the Defendants has paid
its apportioned share to the Plaintiff,

39.  The terms of the Agreement, which are binding upon the Defendants as explicitly
stated in the Agreement, impose a clear and direct obligation to share costs for the “maintaining,
repairing, replacing, and insuring” of the Property.

40.  The Defendants have breached the terms of the Agreement by failing to share in
the costs for the maintenance, repair and insuring of the storm water Property.,

4], The Plaintiff has incurred (and continues to incur) damages as a direct and

proximate result of the Defendants” breach of the Agreement which is binding upon the parties,

B. UNJUST ENRICHMENT:

42,  Plaintiff re-alleges all of the foregoing paragraphs as if the same were
incorporated and fully set forth herein.

43,  Since the time it purchased the Property in 2011, the Plaintiff has incurred
significant costs and expenses related to the upkeep, maintenance and repair of the Property.

44, The costs and expenses incurred by the Plaintiff related to the Property have
directly benefited the Defendants as each of the Defendants has obtained and received storm
water management services when the water runoff from their businesses drain into the Plainfiff’s
Property.

45.  The costs and expenses incurred by the Plaintiff have directly and unjustly
enriched each of the Defendants.

46,  The Defendants’ enrichment is unjust and inequitable,



47.  The Defendant’s unjust enrichment has directly and proximately at the expense of
the Plaintiff in this matter.

NOW, WHEREFORE, your Plaintiff prays for the following relief:

a. That the Plaintiff may have judgment against the Defendants for compensatory
damages to be proven at trial;

b, That in addition to the foregoing, the Plaintiff may have judgment against the
Defendants for the Plaintiff’s costs incurred in the prosecution of this action and recovery from
the Defendants including all of the Plaintiff’s reasonable attorney’s fees and expenses in
accordance with the terms of the original storm water agreement;

c. That the Plaintiff be awarded prejudgment and postjudgment interest on any
judgments obtained against the Defendants as provided for by statute;

d. That the Plaintiff shall have such other and further relief as may be deemed meet

and proper by this Court.

PLAINTIFF DEMANDS A TRIAL BY JURY.

Respectfully submitted,
Plaintiff,
By counsel,

G LAy,

Eric S. Black, Esquire

State Bar 1.D. #7567

380 South Washington Street

Berkeley Springs, West Virginia 25411
Telephone: (304) 258-2931

Facsimile: (304) 258-2932
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DECLARATION

OF
STORM WATER MANAGEMENT FACILITY BASEMENTS
AND

COVENANT TO SHARE COSTS

THIS DEED AND DECLARATION rmde mnd entered into thus 23" day of March, 2001,
by and hetween VAN WYK ENTERPRISES, INC.,  West Vigmia corporation {"VWE",
FOXCROFT CONDDOMINIUM OFFICE BUILDING UNIT OWNERS ASSOCIATION, INC , 2
West Vagima corporangn {"FCO™), VIKING WAY LIMITED PARTNERSHIP, 2 West Virgama
tremted pastnershp (*YWLP<), FOXCROFT LBMITED PARTNERSHIP, a West Virguua lovited
partnership ("FLPY), a0d COLUMBUS, LIS, 2 West Virgmin houted babdity eompany
{"Columbus™) {collectively "Owners”)

BACKGROUND STATEMENT

WHERE AS, FCO 5 he umtowners association for Foxerofl Condominiam Ofce Burlding

located at 300 Foxcrefs Avenne, contamng 2 104 eoxes, allas e fully shows opon & plat thereof

propared by Fox & Associates, Inc. daied November 11, 1990 and recorded in the office of the Clek

of the Courty Comrmmasion of Berkelry Cammty, West Virgines yn Deed Book No, 476, at page 263
{"FCQ Property”), and

WHEREAY, VWE 15 the oomer of Lot 1, comammg 2 04 arres, knowsl for postal purpeses
23 400 FoxstoR Avenms, 41 movo fully shmupma;plﬂﬂtmfpmp‘amé by Fox & Assowates, Ins
dazed August 6, 1994 and recorded 1 the aforesard Cleric’s office m Plat Cabinet No 6, ar Side 34
{"VWE Propany"), aud

WHEREAS, YWLY 15 the owner of 7 32 aores, e more fully shown upon & piat thereof
prepared by Fox & Associaies, e dated Novenber {9, 1981 and recorded m the aforesmd Clerk's
office m Diat Ceingt Ne 2,3t Skde 31, and furtizer a secemd tract contaspmg 0 40 acres, 25 more

: fully shown upcn & plat thereof prepared by Fox & Assocsates, Iox dsted November 14, 1984 and

reconded in the eforesaid Clerk’s office nDeed BookNo 384, st page 561, af whichonly 1 35 acres

1t sexved by the Stonm Water Menagement Facilities bermpafter defined (the 1.55 acres bewg the

| “VWLP Propery™), and
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| mansgement pond reflected on the Faxcroft Meadow Flats troagh surfice and subsurfecs drasnage |

Baok-page; 665-355 i

WHEREAS, FLP 15 the owner of 5.12 atres, 35 mor fully shown ppont & plat thereof
prepared by Fox & Assoctates, Ine. dated Tamuary 1981 and recprded 10 the aforcsud Clerk's o ffise
1r1 Plat Cabinet No §, at Shde 68 ("FLP Property”), and

WHEREAS, Columbus 13 the owner of Lot 7, contaming 0.83 acre, as more fully showm
upon a plat thereof prepared by Fox & Assocutes, Inc. damd Angust §, 1994 and recorded m the
afsresnd Clerk’s offioe 1n Plat Cabinet No 6, #t Shide 34, md flarther Lot 3, contatning 2,172 aares,
Parcel 3, contarnng 4 07 acres, Parcel 4, contumng 8 97 acres, and Parcel 5, contuning 5 43 acres,
all as more fally shown upon & plat thereof prepared by Fox & Associales, Tne dated August 1957
and reconded 1 the aforcsad Clirk's office m Plat Cibmet Wo 7, at Shde 50 ("Colurnbux
Properns™);

WHEREAS, the VWE Propenty, the FCO Propesty, the VWLP Praperty, the FLP Property
and the Columbns Propertes are collectvely heremafier refesved to a5 the "Comunencial Froperty”,
and

WHEREAS, all of the Commernal Proporty bave access 1o and are provided storm water
mansgement servics by a storm water management pond Jocated 1n Foxeroft Mesdow Subdyvssion,
which 15 mors fally shown end set forth upon plats of cerain potizons of Foxcroft Meadow
Subdivigron, the first prepared by Fox & Assomaics, Ine, dated May 18, 1991 and recorded :n the
aforesasd Cleark’s office m Plat Calanet No 4, 82 Slade 122, and the sacond prepaned by Fox &
Assoriutes, Tno. dated Jue 11, 1991 and recorded 10 the aforesasd Clerk’s offica n Pl Cabunet No
4, at Shde 186 {*Foxcrelt Mendow Plas”); and

wmas.smmwmmnuwmmmmmmymmmnmmwm
]
system cocmsiag of head walls, ppss, prates, drasage swales and patterns, and other drnage
Facrlimes and caserrenits nmmmg over, totnss, upon and frough some of the Commaercial Propesty
25 Ao Jocated, under Foweroft Avenue, under the common aceess tasement shown upoo the plat
for Late 1 and 2, and thenes flowmg grastally to wxd throtgh that certain wea over Parce] 4 shown
25 a forty-foot (407) samtary sEWeT eastnt faning from the easterly side of Fozerofl Avenus in |
an eastexly dircation Lo the westerly side ofihe cal-de-sac 1o Foxerofl Meadow Subdivision, all of i

Wnch 15 Shewn on than certan plat prepared by Fet & Assomstes, Ine dated Auguast 3957 and
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recorded m the afresnd Clerie’s office in Plat Cabinet No. 7, at SHdn 50, where aud waters then

enter a0 undergrotnd prpe rummg wader Azales Krrve within Foxaref Meadow Subdrvision to the
starva water management pond loeated m Foreroft Meadow Subdivinon, all of which, mehadmg the
Stormn waler management pand, s heremafter veferred to a8 "Storm Water Management Factlines”
or "SWMF", zod

WHEREAS, alt of the parties hereto sud thewr sucoessors ovd asmgns s the Cwners of the
Commercral Propesty and say snod all subdivisons hereof, will benefit from the mmntamnen of the

storm water munaghment pond and li of the draruage fatalihes snstalled to permt the surface water

drasnzye inzo such slomm waler masagetrnt pood, inciuding, bt notbeng himited to, ol of the head

walls, pipes, grales, dramage Fwales and cagzments bersmbefore refored 1o, and

WHEREAS, the mamteramce of 2l of the costng and hereafier constrorted Stoon Water
Management Facsiies will enhmnoe the valea of the Commercral Fropenty and any and Bl
subdinsians thereof; and

WHEREAs‘tE:pamuhmm desweto wnvsdcfnrmmggt_nbleaﬂncamnoﬁhsmpfm;h
muntenzse belween {he present and furare owners of the Commerial Property and my'nici_?_l]-_
@Eﬂ@iﬁmﬁ snd for the cross-easements necessary 1 provide for and peymnt the exastence
and loeanan of all of xuch expsting and bereafter constmrted Storm Water Mundgement Facilioes,

NOW. THEREFORE, WITNESSETH That FCO, VWE, VWLE, FLP and Columbus, for
themselves and their succeszars and assigns, do hereby declare tntthe Commercta) Property shald
be held, gold and conveyed subject to the covenants, conditans, exsemcnts and ighta-o fway
cantaned herem which are mada for the express benefit of the parties hereio, the Assoriahon
hemmﬁcrmﬁemdmandmalloflhmrmucmsnndmmmmmﬂmmmuﬂcmm:
Commesa) Property aod shall bind olf pasties having any 71 ght, mile or interes in the ;me, or any
partthereof, thewrhears, suscessons mle 2nd assgns and shall mure o the beaefit of each and every
one of the parnes beteto and ¢ach md every Oomer of my part of ali of the Commereal Property
cavered hereby and thes suoceasors and assigns

ARTICIE]
Mmagypent Asgoeatiem
Far the porpose of mantagmag and reeonstrocog the Storm Water Management Fzoihides

and caseroents {the"mmncc&apmy'asmﬁ:ﬂymﬁmhmddeﬁndbdaw),mh Cwmer,

[ —

gd OrZZ-£05-£0L Avsacuiess jesebrew

dzezl i 2l deg



.r épq!é.%#jés..eli‘.s_._s;5':._:.4.%?‘1 .

mcummmmdmminmﬁnsadeedfmmyUmmweCmmu!Wamm
and shail be 2 member of, shall have & vots 1, and shall be suiject to the cbligsnons und duly
enpeted by-liws and mules and reguisticns of an Ovmers' Assooanon ta beknown as the "Fexeroft
Avenue Nosth Associenion, Inc ™ (the *Assccmion”) whach sball b a wan-proft routual benefit
torparaton orgamzed ender the laws of the State of Weet Vopmes, tis mecessurs and assgas !
“Cwner” shalt mmean ope or move persony, firms or entites who holds ths tecord ntle o any Umt
! which 18 a part of the Cotumercsal Property, but exchadmg m all cases amy party holdmg an inferest

merely a3 secunty for the pecformanee of an obligetien. *Umit” shall meam & porton of the

p——

and shell telude ali poraons of the lot pwried, inchuduig any essement areas thereon  Each Umtis
hervby alfoceted 2 vate i the Assosianen equal to 104 based upon cach Umt's poreentage of bability
Jor assessments as set forth m Sechon 3 of Arucle I,

mmmmmﬂmmmdkwpmmmm&nmmmmm This

. e i 1

mainemsnoe shall metude, it need net be lmned 1o, marmensace, repam, roplaccment snd
reconstuchon of afl landscepmg =nd other flara, stouetures ind ymprovements soated upon and
‘ compmmng the Munitaance Propaty Suth mantensnce, repaw, replacentoit and recopsTUCRON
|

|

shall be done 1n znd the Mamicnanee Praperty shall be mamntamed 1 a good and worionanhike

FOATNET,
ARTICLET
Obligation tn Shary Costs
Sechion } . Esth and every Owner, thewr successors and

_assgus, of any portion of the Commerssl Property, wheiher o not 1t ghall be exprossed in such
Owner's desd, covensnts and agrecs 10 paY &1 ALK AWESMEN 17 CO7T a poruon of the oost3.
wientred by the Assotsabion 20 ANTIINg, (SpAg, Teplaciag, and wmunng (ho Marmienanes
. Froperty, as defined below. Thzohhmmof each Owaer to pay thid assessment shall be a separate
| and independent covenom on the part of each Owrer, and no dmmsubion or sbatement of the
fsgggement of setaffshall be clumed or llowed by resson of any elfeged farhure of the Assoctation

to adequately perform such momicaatcs responsibilitres, the sale remedy of each Owner for falure

..... —

of the Amanmmperfmbcmasmﬂhwn:meqmw, In the event the Associabon fais to
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Book:Fage 8§5-35

adequately perform the mantenance responsithty herein provided for, any Owner shall bave the .
REnt to enforce all of the obhigations provided for heremn,

' Section 2 Mmntenanes Preperty, The Mantensmee Property, a5 such term s used herom,
shall refix o all Gie followng property: the Sorm weater oranagement pond area wath sl related
factlities gnd drainoge casement for storm water fos the managemen pond, all as more fully et forth
and refiseted the plats for Foxeroft Meadow Subdivision, as more fully hermnbefore st forth and
degenbed, together with all endverts, pypes, droms, head walls, drainage swales, feacing, shrbbery,
grass, grafes, dramage easemnents of fuch other facihines permittng the stomm water surfece waters
to d-aun 10 the storm weber managament posd, as now ot hereafier devefoped, presently consisting
of two drmage pipes under Faxeroll Avenue, with relzfed head walls and facilihes, 4 concote
mzsonry pipe acrogs the southwent earmer of Lot 2 and under the common aoeees eagemant o Lats
12md 2, end bnto a pottron of Lot 3, all as more fulty shown on that certain plat prepared by Fox &
Assoewates, Inc dated Angust 6, 1994 opd recorded m the aforesasd Clerk”s affice in Plat Cobinct
Ko 6, at Shde 34, and the grates, head well and concrete oasomy pipe ronnisg the exdre lengih
ender Azdlea Tve from the evsterly side of Pareel 4 oz the west 1o the storm water managerment
pond or the sast, all of which sad Ecilites shall be vepawred, repleced and mantanad by lhe
Assoclotion  The Owaers of the Unlg of the Commercinl Property shal! ongmally conytraer and
suhetquently use and mamtasr thewr Umits in 2 fashion which permzts the storms water to drain to end
insto the storm water management pord ares 1n accondanoe with the presently sxisting or hereatter
created dremage patierns and casements througl: aud over all poraos of the Commersial Property

through the snstng pipes and ways or subsaqently nstalled papes and ways and m aceordancs with

" endargenents of or :dditions 1o the Storm Water Mansgement Fatiliges cansed or areated by

development of Unuss witho the Commernal Propenty, [movided, however, the Mbintenance
Property doss nol include gny culverts, drains, drunage easements or such other faabtres presentdy
located on any of the Umts, exchuding those famlites herembofore deseribed as ruanang wodst
Foxcroft Avenue or over the southwest comer of Lot 2 and under the cotamon scess castment to
Lotz §, 2 and 3, all of which sach remmmng drmasge fecibties shall, except o heremater provided,
be comstructed and maintzined mdividuslly by the Owness of the Units upon which said culvens,

drmans mnd dratnBge casements are located 1n a fsinon which pammis the stozm weter te dram to and

i

sound and reasonable engmeening stendards  The Mamtemmica Property shall firther include any |
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Book-Bage 665350,

1o the storm water management pond 1 accordnce with the presentdy establiched draoage
patierns, @ portion of which facities mre presently 1 plage Tus Owners of the Unts of the
Cnmm:nmlPmpeﬂyshaﬂfmﬁﬂ‘mgmﬂﬁymmumdmbmqumﬂymmdmnMUmw

and sutes 1n o fxshyon wieeh permuts the storth water to drsn ta and o the gioam Weler mansgement

pond in accordants with the prescutly established dramsge panterns and the drunage fabties -

prasently in place and the use berenafter ectabluhed and constructed, all of wheeh shallbe donc o

acoordsncs wath sound snd reasonzhle engmesnag standands  The Mamtenance Praperty shall
futther melude any enlazgements of, medificabons of or additions to the exwsting Mantenance
Property caused or created by development of Unms wrdin the Commercial Properey, ail of which
| shatt be dons 1n acoordance with saund end reasonshle engineenag standards permiatnag the siom
water 1o dran to 28 1nto the storm wter enanagenent pond

Sechon 3 Compuipbion of ASSesrmEn(. _f_Jn an annus] bamz, the Association shal!

determine an estunated budget for MAmImnmE, CpLTTg, rq:lmng.and wsumng the Mainterance

Propesty dunng the upeomung yeer 10 & manner consistent with, ard to the tavel of good and

shall be adjusted 1o reflcct any wxeess or defictency in the budget assessed for the vmmediately
preceding year, a3 compared 10 actual expoase for that penod. Such badget shall be developad i
a manner reflecang the cost alloeated to mamtsbung, repamng, replacing and insunng the storm
witer managemsnt pond and alfocated o the Mamtenance Property 53 a whole

Ome hundred percent {100%) of the armual trdget, an adjusted (hermmafter “Commerelal

Basis"), shall be used s the baws for computag the total annual assessment obhganos for tie

Commeranl Property  The pescentags of the sataf myuaigmmgayabhbymh(}wmor any

partion of tne Commercial Property Mbeba.sndon!hfm_kt_lxnm contained in each Qwaer's
Urut as compared 1o the wotal acres of all of the Units 1w the Conmeraal Property and ghall bo

derermmpd by the followmg fermuia.

Total Number of Acres
Cromed By
Copmiersial Owmer Anrns! Budget
x (Droliars) = Assesament
Total Namber of Acren
e the Commoroal Property
3]
gd Gp22-E0G-E0L Asaouieib jesebleiw
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16 mamtam the Steym Water Management Facshities locuted upon the Cwater™s Urnt aad for which
swd Owner Uit 1s responsible, the Associanos, after having first given the Uit Owner durty (30}
days” wnlten netee ofthe Assocanen’s deterounstion that the 3tarm Water Management Facilsties
tocated on saud Owaer's Ut ars ta need of mantenanca md the detmls thereod, and that fsaid Unn
Mu&mmmovﬂﬁcmmmmmﬁnﬁmﬂ%)w afthe dateof potree, shall
have the right fo pravide the necosssry mamtmance and assets (e rasonsble casts thercof 1 fhe
Urat Owreer opon which 2ud Storza Water Management Faniltes are locaicd. The cost of such
(mamtananes shall be due and payeble by gad Uit Qwnes within twenty (20} days of the dms of the
bt therefore snd such 236¢aemet shall bo a lien wpon the Unit &s heseinafier set forth w Secnon 3
Section 5 Pavotert of Aegosements  Withun therty (30) days of recespt of nonce of an
smuoal ssscssment, eteh Ouwmer of any portron of the Commercial Propeaty shall pay to the
Associanon the ennre amount dus. Any essessmeat dchquent for 2 penod of mare than thirty (30)

days shall incur 4 1ate charge 10 such smonnt ag the Assoriztion may from true to time ressonably

deterpine, Ifany assmm ss ot pud when dpe, a hon, as herean provided, shali anach m the

proparty of the deluquent Qerner withm the Commercial Propesty, 63 apphmbie, and.. mai!dmm,

:h: hen ahnll welude the late charge, mtmsst (mt ln excead liw MAGmWR Izwfni me} on the

faa e LT T PSR g

pnnmpa] amour dus and a1 fata charges fiom thedato ﬁxstdueand paynble,alloostsol‘collemm

R r.sanzblc atomey's feey astually menred, and any uthu-muntspmndud or pmmmd by ]aw

o mE—— T

Tn the event that sy assessment remains unpesd afler nunety (90) days, the Assocaton mey nstuts
sust {0 collect such amousts and & forecione s hen  The ten provided for i this Arvele sHall be
1 favar ofthe Assocation, achng thiough 1ts Board and on behalf of iz members, shall have the
pawer to bid at any foreclosure sele ot ta soquuze, hold, lesse, morigage, or convey foreclosed
propory  Upon recording of a notice of hen oo any Commercral Uy, there shall st a periecied
Yen for vepmid assessments prior @y SUpEnor ko all other hens, except (1) all motes, bonds,
assessments, and other Jenes which by bnw would be supenor thaeto, ard (2) the lien orcharge of
any Brst Mortgage of record {meaming any recarded Mostgage with firsr pronsty uver other
Mongages) maden good fnth and for valua Such hien, when debnguent, may be enforced by sut,

judgrent, and foreciosure.
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|nterest sod then to dehnquent pssessments. The muhal anmus] sssestment 1 be Jened shall be
reduced pro ras based upon th nmmber af momths remminmg n the fiscal year adopted by the

Assocation afler the mouth i which all ar portion of the Commmersial Property i first conveyed by
3

Daclarany
ARTICLE I
The ownershrp intcrests in the Umts described 1 fiss Detlaration are subject to the

easementy granted and resorved 1o o Declaresion.  Each of the casements reserved or gronted
heresn shall be deemed to be established upon the recordation of this Declaration and shall
thenceforth be deamei 1o be covenants rmaing with the laod for the use and beeft of the Quwners
All other cneumbmnees ayplred sgunst or sa favor of any pornon of the Commieraial Property.
zwmmmdmmmmmumm.bu:mﬂmbcmw ta, sex forh the
- easernents specafied 1 s Declaroon
The Unuts ard all portions of the Commercial Property are guiyect 1o {be casements and
rghts-of-way shown on the plat or plazs of the Unrts and the Commerrial Propenty and are further
subject to the easements and nghts-ofiway for the presntly custing drawage swales and sastmg
| plpcsmdfamlmmwhuemehqdiofwh:hmybemsomblymvﬁﬂedmdmxdocmed
i m the fitwe sulmgumchmumﬁcmmmaormmmmdmcmmmemm sound and
reasonable enginsering standimds and I # manner which permitg surface water to drun 10 and
; throsugh the Storm Water Manegement Facriites and the Mamiengnee Propesty ta the storm waler
mommgenaent pord.
Bvery Orwner shall have spapetusl, non-exelusvenight xed easement o use md enjoyment
11 and to the Malmenanee Property, which shall be appuntenzu ta and shadl pass with the ntle to
avery Urat,
Thers are regerved and granted for the benefit of each Unit, as the domunsnt eenements, aver,
under, Across and through the other Umts, and the vosd nghis-olbway within the Commercial
Property, &s e serviens wacments, nop-exchmive ensements for the Storm Water Manageramt

Facilihes, the Mauntenence Property and the dreinige ¢asemments.
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Thete arc herchy reserved to the Assotiition and therr duly snthonzed agents and
represcntatyves such casements as mre necessey to perform the dunes aed obligations of the
Asgsoiation gl forth m this Dexlaratson, meluding, wrthout lautaton, the nght to eater upon Units
snd rozdways within the Comrneresal Propety to falfil] thew duties snd responsibibnes. Entry shall
be made with 23 Little inconventence 16 an Oomer 38 practwable mm:;skﬁmsmnblcadvmc
wnitten notice of not kess than twenty-four (24) bours, execpt 1n emergency seuahons

Withun ol eascments, no structures, planbng or other matenials shall be placed or permutted
10 remarm and no gradmg fahores shall be crested which mey dsmage or mterfere with the noe,
mstzflaton, reconsochon and mamtensnee of the Storm Water Management Facahties and the
Mawnienence Propetty ar winch may change the drestion of or the Jow of dramage chunnels or
which may obstruct or retard the flow of water through the dranage easements, the Storm Water
Masagement Faribibes aod the, mmtm Property

ARTICLEV
Ceneml
Serton 1 Nonge. Anynotics provided for i this Declaation shall be served personally or

shal) be mmled by remotared gr cerufied mali (> the presudent or secretary of the Assomatan or to

the Crwmier of zny portion, of the Commierrial Property at tha sddress of such property or soch other
address as 13 regastored with the Associatioh, as appheable. All such notees shell, for all piaposes,
be dezmed delivered {a) upon personal delvery o the parfy or address spaaficd above, or (by on the

hurd (3rd) day afler marhng when maled by registered or certified matl, postage prepad, md
properly addressed

Secthon2 Amemdment This Declamhon may boanended wmisteradly atagy tme and from
tmne to tme by VWE snd Cohoritay {8) 1f such amendment 13 necessary to brng any provinon
herzof 1o comphance with any sppliceble govermmonts! matte, rule or repulanen or Juchem!
detarmunation which shali be iy confict iberewith; (b) of such amendnient 15 necessary to enable any
repurible itlemaurance company to tesue title inswrance soversge with respest 10 wry portion of the
Comsmercaal Property subpect tp this Detlaratior; (c) 1f quch amendment 15 requured by an
mstitetronal ar govermmental Mader or purchmser of meorigage loans, including, foy example, the
Feders] Natsona! Mortgage Associatian or Beders] Home Loan Mortgage Corparation, to enalyle such

Iender o7 purchaser to inakeor purchese mortgags loans mmypdmoanﬂ:e(:cmm:m! Property;
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o1 {d) 1f sach amendment 5 Decessary 1o eashle any goveramentsl zgency or reputshle pavate
inFuranee company to msure moztgaga laans on amy porton of the Commercial Proparty; provided,
however, sy such ameadment shall net, weless the Owner tharoof shall coment thereto In wntng,
adversely affect the hitle to any property or alter any Owaer'anghte, respongiblrnes or burdens under
fus Dechoation, meludmeg, butuot lrmyted thersto, withdrewing any res] estate from the Comtmersial
Property, of shmumantng or reducmg any Owna’s proportionste share of the swmtepance
asscesnents

s addinen 1o the abave, ths Declarstron may be amended upon the affrmelive vote or
Wriltten conseqt, or any comirnaton tereof, of the Owers of property compnang at teast 517 of
the Cornmescial Propety as a whole. Amendments totins Doclaration shall become effective upon
rocardaton, anless a later cffective date 18 spocafied theresn

mpmdﬂ]mbmmuﬂmnﬁmmhmdemm(ﬂmmdm
recordanon. . In no event abafl a change of coodinions of circurasianced operale 10 amead any
provimons of tus Declaratan.

Notwilhgtandimg anything o the controry m Uns Szcoon, o smendment bereto shall
matenatly adversely affect the Ut of amy Onvner wathoat the prior wikten consent of the Gwnerof
the affected Unie,

Secton 3. Dughorn 'l?:u provisions of e Declamhon shall mm wnth and Wind the lmd and
shull be and remem m effec: for 2 penod of trty (30) yuars afler the date that this Declaraton 15

_ rfcarded, after whch trne they sl be antomaneally extended .ﬁxwwve penods .orﬁm (1
yoirs, unfess such extension 18 Sisapproved by at leest @ two-thmds mpanty of the Owners of
property contprising at least two-thirds of the Commerncial Property as 2 whals, provided, howeves,
uon) sach e a5 the management of the storm water surfeee waters for the Commevesal Properics
15 atherwise provided far m a maner seoeptable 1o and permitied by the Martinsburg Planniop
Cornmissian orats sucnessors, this Declaration shall rematn i full force mnd cffect  Every purchaser
or grantes of amy mterest b any porton of the Commeressl Property, by acceptance of & deed or
other comveynnce therefor, agrezs that the provisions of (fus Dectaration may be extended pnd

rencwed as provided m tus Sechon

10
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Section 4 Bindmg Efiey  This Declaration shall be binding upon and shajl inare to the
benefitaf every Owner ofany portion of tie Commereal Fropenty, their sacceszors and ssmgns, and
shall also outwe 10 the benefit of the Assecstion

Seenon §  Inerpreisnon. Thiz Declaretion shall be goverred by and constied under the
laws of the Stme of West Virgima,

Section 6. Geder #nd Grammear. The singulaz, wherever used hare, shall bo construed ta
tnesn the phaal, whan applicable, apd the use of the masculine promow shell inclode the nenter and
fermane

Section 7 Sevemabiliy. Whenaver posable, esch provision of this Declaration shall be
tneerpreted 1n such manner as to be effective md velid, but:fthe applicaton of any provimon of thes
Deslaration to any person of 1o any property shall be profubited or held mvahd, such prolybiben or
mvalitity shall notaffeet 2oy other provisum ar the mpyplisstion of any provision winch can be given
effect wthowt tremvald prowsion orapplicanon, and, tothis end, the provisians of this Declaration
ave declared to be sevexeble

Section 8. Cppons  Ths caphons of cach Article znid Section hercod, as 10 the contents of
cach Arncle and Seenon, are wserted only for convenienss and ave in no way to b comtroed 85
defining, limiting, extendmy, or otharonse modifyang or addmg to the particolar Article or Saeten
o which they refer,

Sechon 9, Spemfic Performance The provsions of this Declaration are enforceable by the
remedy of specific peformance.

ARTICLE VI
Addinen of Adraimioe Real Estale

By deed dated November 7, 1991 and recorded 1n the afocesad Clesk’s office 1n Dead Book,
No. 439, at page 410, Van Wyk Emerpnses, Inc, conveyed to Dwam A Bonaidson and Kathenos
H Donaldsona parcel of lond contmmng U 00 acrs ("Donaldsen Properly™) By deod dated Janvary
17, 1997 and recorded 12 the aforesasd Clede’s office in Deed Bool No 576, 48 page 108, Leamas
Develapment, 1.C. conveyed toF & b Bank - Martmsburg a parcel of land contaimng 0 7577 atre

{"FM Propery™).
All of v parties hereto covorant snd agres tist the Donsldson Property and/or the FM

Pmpmymay'hcaddedmmc&mamﬂhpwbymamunfmdmlsofrnlmm

t
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amﬁgnﬂm&ngmthq&mMmﬁaSumemlm
mb;umgmmrmmvemlofmmmlhnmmdmmmormmc!mﬁm, The
Atsociahon js required to execute any such Supplenacntary Detlarstyen 1o consent to The foom end

effoct of such Suppleteentary Declaranon

ARTICLEVI

VWE andior Colurnbus RESERVE md EXCEP’I’ unto themselves, ther suceessprs and
arsgns, the full and complete right al thew cost md cxpense to amend, medify and change the
preset drupsge paitoms, easentents snd facithes op the VWE Property and e Columbus
Properuies m tha development snd redovelopment of ok real cstete, provided, however, that atl
fuch amcndments, modificebiors 2nd chiznges thall be engmeered md eonstructed in secordanee
wrth reasanable engmeenog and constrection smpdards and shafl peomat the storm water t conhaue
to dramn to-and into the prpe nuomg under Azalea Dnve 1w the Storm water management pond

VWE mndlor Columbus further RESFRVES and EXCEPTS v themselves, themr suteessors
and asmgns, the foll and complete nght at thew cost snd eapense to mercase the size snd capaonty
of the siarm waler managenient pond Jocated m Foxcroft Meadow Subdivizen so that such pond
shall have the capactty (o serve 34.3 commezcial acres of which the Commexcaal Propexty 15 apart,
Such changes and modifications to the storm Water manigement pond skall be eagmesred and
constructed 1 ascordsnce with ressonable enginserig and consmuwctioa standands

VWE and/or Columbus skall have easements of sceess to, from end vpon the SWME an¢
Mmntenanes Propety for purposes of exercssing therr nghms reserved herom.

WITNESS the follovang mgneirss &s of the day and datz first shove wnten:

VAN WYK ENTERPRISES, INC , 3 West Virgima
eorparstion ;

By.,
Arocs M Vap Wyk, Prequdent

EOXCROFTCONDOMINTUM OFFICE RUTLDENG
UNIT OWNERS ASSOCIATION, INC, a West
Vuguwan carporahon i

- 3

Bruca M. Van Wylt, Pren

2

zud ovZZ-C05-£0L Apisacuheit 192B18U

dpgizl ¥l Zl deg



M VAN WYK, tte President of VAN WYR ENTERPRISES, INC , a West Vorgnia corporabon,

Bock- Fage §85-34577

VIKING WAY LIMITED PARTNERSHIP, 2 West
Virgmua lmted parinership

By VMWYKMRPR!SES INC.,, 3 West

FOXCROFT LIMITED PARTWERSHIP, a West
Vogumna lunated partnership

By*VANWYKENT‘ERPMSES.WC a West
Virgpia ca!porannn. M

B e

BmM.VmWyk,Prﬁdm

COLUMBUS, LLC, 2 West Virgpmea hemted hatobty
company

By
Bruee M Van Wyk, er
COUNTY OF BERKELEY, TO-WIT.

L Maw&wpuﬁhoﬁmd county, doceenfy it BRUCE

STATE OF WEST VIRGINIA,

who ngned the wrtmg hereto annexed, bearing dzie 35 ofthe 23 day of March, 2001, bes this day
n my smd county, befare me, acknowlzdged the zame 1o ba the 201 snd deed of saud corporabon
Given under my band thys _#8 _ day of March, 2001.

STATE OF WEST VIRGINIA,

COUNTY OF BERKELEY, TO-WIT

!,M&j”_@:‘%_ anotary public of smd county, docertify that BRUCE

M VAN WYK, the President of FOXCROFT CONDOMINIUM QFFICE BUILDING UNIT

13
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BUILOING UNIT OWHERS ASSOCTATION, INC , 8 West Virmuma corparabion, who pgmed the
wrihing hatte wnexed, beanng date as of the 23 day of Mmch, 2001, has tha day m my sad
county, bafere e, sckoowiedged fe same to be the act and dead of sad corporanen

Gaven wmder my hand tins_o06% __ day of March, 2001

My comsissian expires” _Seplrmber 5 200

e, SEA.

5-\1!!7
EAG ncc;%‘rc
\) S obip] Sk

mwm—-w' o Notary Publcf

j (NDTA.RIAL SEAL)

PARTNERSHIP, o West Vinanua limuted pertuerstup, who sigaed du wnnog hersto pnnexed,

STATE OF WEST VIRGINLA,

COUNTY OF BERKELEY, TO-WIT
I.w____;aNomyPubimmmdfummemdmmdo

ereby cerhfy thal BRUCEM VAN WYK, President of VAN WYK ENTERPRISES, TNC ,a West

Virgims corporaton, seting as Genersl Parter of and oo behalf of VIKING WAY LIMITED

bearmg date a5 of the 23% day of March, 2001, kas tho day m my sard Copnry, before me,
saknowledged the same to be the set and deed of ¥nd corporatian el sa:d limyted partnershsp

Grven mdcrmyhmdthu_ﬁ_‘_"‘"_dny of Mareh, 2001,

My COmIRISSION EXPITES M 2,20p

u%‘%‘m _Z_
Nouary Pubucﬂ ﬁ

upmvnum 4

STATE OF WEST VIRGINIA,

COUNTY OF BERKELEY, TO-WIT.

3, _M&ﬂg;ggﬁ____. o Notary Pabhe 1 and fox saud state and ¢ounty, do

hereby cerufy that BRUCE M VAN WYE, Prestdent of VAN WYR ENTERFRISES, INC., aWest
Virgima corporahion, schng bs Managng General Parmer of and on behalf of FOXCROFT

LIMITED PARTNERSHIP, & West Virgma louted partasrshmp, who mgned the wrung beselo

14
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annexed, bearmg date 58 of e 3% diry of March, 2001, has thns day in my sasd sounty, before me,
acknowledged the aame to bethcaumddeadofsﬁdmwmmmdmdﬁmmdpmhm

Grven wndes my hand ths 063 day of March, 2001
My COmmIINAD LAPUTS. Wt«rb"gﬂz_&

oF {

NOTARY, [

mﬂnﬂ!ﬁ'm .

PASKELA G SHOGKEY

.,,.,,_w“““““"ms'-w““- s § Notary Publi/ U

(NOTARIAL SEAL)

STATE OF WEST VIRGINIA,

COUNTY OF BERKELEY, TO-WIT:

1 B«_&gjé (;3 ﬁm_‘kg , a notary public of smd comty, do cernfy that BRUCE M.
VAN WYL, the Manager of CQ LUMBUS, LLC, 5 West Virgima lurmted habthty company, who
the writng hereto annexed, beanng dute s of the 277 day of March, 2001, bus this day 1 my

said county, hefore me, acknowiedged the same to be the ant and decd of sard hrmived liabilty

conmpany
CGaven under my band s <26 dsy of Mazch, 2001

My comzmssion expired Seplomber 5 2012

Motary Pubhe ¢

BERKELEY CIRATY, &V
FILED
Harch 28, 2001 §0558:08
. Jores M. Smal JR.
! COUNTY CLERK
TRANSACTION NO3 2001686354

BoOK ¥ CEEDS
ficok: O0A&S Page: CO35%
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