IN THE CIRCUIT COURT OF UPSHUR COUNTY, WEST VIRGINIA
JERRY N. BLACK, M.D,,
Plaintiff,
v. CIVIL ACTION NO. 15-C- /5
ST. JOSEPH’S HOSPITAL OF BUCKHANNON, INC.,

Defendant.

CIVIL COMPLAINT

Comes now the Plaintiff, Dr Jerry N. Black, seeking relief under West Virginia's “Uniform
Declaratory Judgment Act”, WV Code §55-13-1, et. seq., and this Court's general jurisdiction, WV
| Code §56-1-1, et. seq., seeking a declaration as to the enforceability and interpretation of the
"option contract” referenced below.

I. The\Piaintif‘f in this aciion is a citizen and resident of Upshur County, WV, and has been
for many years,

2. Jerry N. Black, M.D. (Dr. Black herein) is a private citizen and a medical doctor,
ophtMlmologiSt, and surgeon, who has conducted his practice, and continues to conduct his
practice, in Upshur County, West Virginia. _

| 3. The Defendant, St. ioseph’s Hospital of Buckhannon, Inc., {St. Joseph’s herein} is a non-
profit Corporation, affiliated with the Catholic Church, operating in the State of West Virginia,
and doing business as a hospital in Buckhannon, West Virginia.

4, The real estate which is the subject of this matter is situate in Buckhannon, Upshur

County, WV.

5. The transactions and option contract referenced herein were negotiated and executed in

Upshur County, West Virginia.
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6. Sister M. Diane Bushee, Provincial Superior, executed on behalf of St. Joseph’s, and Dr.
Black executed oﬁ his own behalf, the Memorandum Agreement dated June 3, 1982, The
 Memorandum Agreement is annexed to this Complaint as Exhibit “A”,

7. A document titled “Option to Repurchase” dated June 3, 1982 is attached to this
Complaint as Exhibit “B”.

8. Sister M. Diane Bushee, SAC, President, on behalf .Of St. Joseph’s also executed and
delivered to Dr. Black a Deed dated June 3, 1982, conveying unto Dr, Black all of that certain
tract, lot, 61' parcel of land situate in the City of Buckhannon, Buckhannon District, Upshur County,
containing 13,069 square feet, more or less, as surveyed in October, 1982, by Burl J. Smith, RPCE
#6988,' Smith Engineering Company, Buckhannoﬁ, West Virginia. There was reserved from the
conveyance a 40-foot right of way.

9. This deed is of record in the Office of the Clerk of the County Commission of Upshur
County, West Virginia in Deed Book 306 at page 144. The Deed is attached to this Complaint as
Exhibit “C”.

10. Those three documents were drafted and prepared, following extensive exchanges and
discussion, by St. Joseph’s attorney, Terry D. Reed, Post Office Box 310, 23 West Main Street,

Buckhannon, WV 26201. The Deed and Memorandum Agreement were notarized by Terry D.

Reed.

11. St. Joseph’s was a sophisticated party to the contract, acting under the auspices of the

Catholic Church, and at all times was 'represented by competent counsel.

12, Dr. Black, an individual, was not represented by counsel throughout the negotiations
and execution of documents. His vast learning and training are not in the law.

13. Dr. Black entered into the agreement in good faith believing at the time that he was

agreéing to provide to St. Joseph's a “right of first refusal,” and an option to repurchase during the

last year of a 99 year term.



14, The negotiation of a contract which included a * right of first refusal”, as a result of the
“inartfulhess” of the draftsmanship of counsel for St. Joseph's Hospital as a "first option to
purchase" (Option to Repurchase, page |, paragraph 1). The word “first” is superfluous since there
is no other option, and is evidence that it should have said, “right of first refusal”.

15. On or about April 20, 2012, the Defendant in this action filed a Complaint for

Declaratory Judgment in the Circuit Court of Upshur County, WV, which was styled St. Joseph'’s

Hospital of Buckhannon, Inc. v. Jerry N. Black, Upshur County Civil Action No.: 12-C-52.

16. In the preceding action, St. Joseph’s alleged, in pertinent part, as follows:
...8. In exchange for the transfer of land, as more fully set forth in the attached
documentation, Dr, Black granted to St. Joseph's Hospital an "Option to Repurchase." See

"Option to Repurchase" attached hereto and incorporated herein as Exhibit 3.
¢, Upon information and belief, Dr. Black refuses to recognize St. Joseph's

Hospital's Option to Repurchase but instead considers the same 1o be a right of first refusal.
Due to Dr. Black's incorrect legal position, a justiciable controversy now exists between

the parties herein...

17. The quotation “option to repurchase” is incomplete, The actual quotation, on page 1,
paragraph 1, of the “Option to Repurchase” is “...first option to purchase...”,

18. Dr. Black was served with a “Complaint for Declaratory Judgment” on June 1, 2012.

16. Dr. Black filed a Rule 12(b)(6) Motion to Dismiss on June 27, 2012,

20. The Order Denying Defendant Jerry N. Black’s Motion to Dismiss Plaintiff’s
Complaint, drafted rby St. Joseph’s Counsel, entered on October 9, 2012, stated, in pertinent part: |

...2. The language of Paragraph 3 of the Optioh Contract allows St. Joseph's {0 exercise

the Option at any time prior to June 3, 2080, Therefore, Paragraph 5 of the Option contract
is ambiguous as a matter of law and fact...

21. During the argument of Defendg_m's Rule 12{b)(6) Motion on October 1, 2012, the issue
of whether the agreement was "an option contract” was never disputed, but the interpretation of
the contract was disputed, with the result that the Honorable Judge Thomas Keadle ruled the
contract was ambiguous.

22. He did not find paragraph five (5) to be ambiguous, but that is how Plaintifs counsel

drafted the “Order Denying Defendant, Jerry N. Black’s Motion to Dismiss Plaintiff’s Complaint”
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_ entered on October 9, 2012, by stating, “...Therefore, Paragraph 5 of the Option Contract is
ambiguous as a matter of law and fact...”,

23, Later, upon retaining expert John W. Fisher, 1, Dr. Black received Dean Fisher’s
written opinion that the contract is not ambiguous, and that under its terms the option can conly be
exercised during' the last year of the 99 year term. A true copy of Dean Fisher’s let_fer is annexed
hereto as Exhibit “D”.

24. Dean Fisher also determined that the option contract is wholly unenforceable under
West Virginia's "Rule Against Perpetuities” and the formgr common law rule.

25. The Honorable John L. Henning Ir, presided over this case following the refirement of

the Honorable Judge Thomas H. Keadle.

26. There was a hearing on June 21, 2013, before Judge Henning, upon the Plaintiff’s

Motion for Summary Judgment.

27. In accordance with the stipulation of the parties, Judge Henning ruled that the contract

~in question is an “option contract”,

28. In the order entered August 8, 2013, St. Joseph’s counsel included the word “valid”,

which was never stated by the Court.

29, Dr, Black objected to the order on July 2, 2013, prior to its entry, and moved that the

word “valid” be removed.

30. The proposed order was improper, inexplicable, and entered over the timely objection
of Dr. Black’s counsel.

31 Witho;ut acknowledging Dr. Black’s wrilten objection to St. Joseph’s counsel's tendered _
final order, without granting oral argument thereon as requested by Dr. Black’s counsel, and
without making any findings of fact or rendering any conclusions of law, the Court entered St.

Joseph’s order with the "dispositive” modifier “valid" immediately before the term "option

contract",



32. The order entered on August 8, 2015 was appealed by Plaintiff herein.

33. During oral argument, before the WV Supreme Court of Appeals, St. Joseph's counsel
assured the §ourt the St. Joseph’s was not taking the position that tﬁe trial court had ruled on the
issue of enforceability. The West Virginia Supreme Court disagreed, and the word "val(id" was
excised, and a new final order entered. |

34. The Supreme Court, on page 19, stated:

We reverse the following ruling contained in the circuit court’s August 8, 2013,
summary judgment order: “The June 3, 1982 Option Contraet is a valid Option Contract
under West Virginia law.” We remand this matter to the circuit court for entry of an order
granting summary judgment to the hospital on the sole issue raised in its complaint for
declaratory judgment-that the “Option to Repurchase” agreement is an option contract
rathet than a “right of first refusal.”

35. Plaintiff herein filed a “Motion” on November 21, 2014, which stated, in pertinent part:

Comes now the Defendant, Appellant above, Jerry N, Black, M.D., by his counsel,
whao respectfully moves this honorable Court to establish a litigation schedule including a
trial date upon the remaining controverted issues in this case, being:

a. The enforceability of the alleged “Option to Repurchase” including the
applicability of West Virginia’s Rule Against Perpetuities, WV Cade§36-1A-1, et. seq.;
and :

b. If the “Option to Repurchése” is determined to be enforceable, a declaration as
to the meaning and applicability of paragraph 3, page | and paragraph 5, page 2 of the
“Option to Repurchase”.

In the alternative, in accordance with Rule 15 of the West Virginia Rules of Civil
Procedure as amended, Defendant respectfully moves for leave to amend his answer
heretofore filed in order to include a counter-petition seeking declaratory retief on the
issues referenced herein.

36. This matter came on for further hearing, a remand hearing, on December 1, 2014 by

Judge Henning.

37. More particularly, at the remand hearing, on December 1, 2014, Dr. Black's counsel

offered to waive oral argument on his pending motion.

38. Counsel for St. Joseph’s refused to waive oral argument, and the trial court dec!ared_

- that it did not have time at that hearing to hear oral argument.



39. Therefore, St. Joseph’s objection to the court's ruling without oral argument on Dr.

Black’'s motion was granted.

40. Plaintiff herein filed an “Objection to Proposed Order ar;d Renewed Motion™, on
December 9, 2014.

41. On or about December 15, 2014, Defendant’s counsel’s assistant followed up with the
Court’s law clerk for a date for oral argument on Defendant’s ébjection.

42. Dr. Black’s objection was that the order should not be entered, with its language that
the order was a “final order dismissing the action, with prejudice”, and could not be entered until
the Court ruled on Defendant’s pending motion.

43, On January 12, 2015, counsel’s assistant again spoke with the Court’s law clerk who
advised that he was “not sure” that the Court would permit oral argﬁment and if the Court decided
to permit the oral argument, the Court’s secretary would call counsel to schedule a hearing,

44, Thereafter, on January 13, 20135, the trial court, as it had with the order that the Supreme
Court had just overturned, entered Plaintiff's proposed order without the oral argument it had ruled
had to be made, and, in effect, denied Defendant's pending motion,

45. The Court failed to make any findings of fact or render any conclusions of law in

support thereof.

46. The purpose of Dr. Black’s motion was to make certain that the issue which St. Joseph’s
counsel had attempted to dispose of in its erroneous final order be clearly left open for further
adjudication, either in the instant proceeding (by moving forward on the issues of enforceability
and interpretation), or by amending Dr. Black’s answer, or in a subéequent action to be filed by
Dr. Black.

47, Thus, Dr. Black’s counsel felt no need to present oral argument, since it was relatively

unimportant whether the action be heard within the pending case.



48, Unfortunately, by denying the oral argument that the court required at the December I,
2014 hearing, by failing to acknowledge Dr. Black’s pending motion even existed, and by failing
to make anyr findings or render any conclusions whatsoever, the court has now left Dr. Black
vulnerable to the very argument that St. Joseph’s counsel made during the previous oral argument
to the WV Supreme Court that the final order was not dispositive on the issue éf enforceability.

NOW, THEREFCRE, Plaintiff prays for declaratory judgment that the subject "option
contract" is unenforceable as violative of West Virginia's "Rule Against Perpetuities, WV Code
§36-1A-1, et. seq.

Dr. Black prays, in the alternative, should the "option contract" be deemed enforceable, for
a declaration by this Court that thé "first option to purchase" can be exercised only during the last
vear of the 99 term; that is, between June 3, 2080 and June 3, 2081.

Also, in light of reprehensible conduct of St. Joseph's Hospital and its counsel both in trial
tactics and drafismanship of orders, Plaintiff seeks compensable damages, punitive and exemplary

. damages, reimbursement of attorney's fees, and such other sanctions as this court may deem

appropriate.
Respectfully Submitted,
JERRY N. BLACK, M.D.
Plaintiff,
By Counsel.

Prepared By:

Buckhannon, WV 26201
304-472-7477
WYV State Bar ID: 1827
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MENORANDUM AGREEMENT 3Y AND BEPWEEN
SERRY M. BLACK AMD 57. JOSIPH'S HOSPITAL

This Agreement made and entered into this Jrd day of June,
1982, by and between Jorzy N. Black (ghysician), hereinafter
referreé to as Physician and Sisters of the Pallotcine
Missionary soeliety, a corporaticn, dbha si. Jasephi's Haspital,
hereinafter referred to as Hoaspltal,

Whereas, Hespltal owns and cperates a hospital lecated at
Amalia Drive, Buckhannan, Upshur Caunty, West Virginla, and

Yhereas, Physician will coastruct a one story medical

. office building, on 13,069 sguare Edet ofland west of and

adjacent to St. Joseph's as more Fully appaars from the Deed

. between Physician as Owrer and Hospltal, a capy of which is

attachad hersto and made a part hereof, and,

Whereas, Haspital has agraed to provide parking adjacent o
tke aforesald Physician Office Building at no cost to Physician
and to incrsase the parking capacity for patients, visitors,
employees, and staff af St. Joseph's Hospital and for thé use gf
the physiclans, patlents, vigitors ard employees of tha
vhysieian OFfFfice Buitding, and,

Whereas, Physician has agresd to majintain the exterior ang
comnon areas of the interior of the Physleian OEIice'auilding in
first class condition aud repair and to otherwise carry out the
agreenents.

dow, therefore, witnesseth: That for ang in conasideration

of the foregoing which are not to he construed ag pora racitaly
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hut as an integral part hereof, and other good and valuabia
considerations, the receipt and suFficiency of which ara hareby
acknowledged and the mutual covanants hereinafter contained, che
parties do agree ag Eollo&s:

L. Physiclan will construct at his ovn cost a Physiciags
Offlce Building im accdordanca with the copstruction contract
aforesald of sald Physicians Office Building which shall ta
commenced on or befora Saptember Y, 1982, and complated no later
than May 31, 1383.°

4, Hospical will promptly commenee and diligantly
prosacute tha cdnstruction at its own coat of extending the
water and sowar lines to Physiciah's property 1ipe and axtend
the parking lor in ordar fhat it will, in total, -accommodate
approximately 16D automoblles on sald lot ard shall be made
available to the physiciana, patients, visitors angd omployeas in
the Physicians 0ffice Building as they are made available tg the
physicians, patients, visitors, employees and staff of st,
Joseph's Hospital.

3. Physiclan agrees that Hospital will be furnished with
copies of all ptans, specifications and contract dooumants
pertairing to any remedeling or other changas to the esterior of
the Physiclan’s Office Building for its advance approval which
shzll not be unreasonably withhald. '

4. Physician agrees that the Unit withig the building will
be used and occupied only by members of-the radical, surgical

and oral surgical staff at St. Joseph's Hospital hereinafter
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referved to as Bhysician. 1n addition, oniy thesa ectivitlies
reasonably related to the practice of the Physician shall be
permitted in the Unie provided and further, only if sech

activities are performed in conjunction with or are stpporzive

of the practice of the Doctors., 1If a supvorzed Qoctar is upahle
to continue his practice, hls relsted aupportive personnel pay
continue to practise in the building for two years. Every

effort will be made to recrelt a new supported Zoctor for the

building by mutual agreemant with the hospltal. In the event

any of the Doctors shall losc thelr staff privileges Far any
reason at said Hospital and make an honest and sincera aZfort to
regain said staff privilege, such Physician shall be permitted

to retain his usage of the Unit. Any failure to conply with

this provision shall be enforceable in a court of law by
Physieian, any Unit Owner or Hospital.
5, Physiclan agrees to malntein the cormon araas and all

other propertics belonging to Phyasician, includiag the exterior
0f tha bulding, in first class shape and repair and to abide by
ali coveunants and agreements which are incarporated by refarence .
and made a part Yercof. In the event the Physician falls to
maintain the common arcas and sll other properties, including
the exterior of the building, in the manner deemed propar by the
Hospital, then and in thatr event tha Hospital shali have the
right to maintaln the common areas and such other proparties
belonging to the Physician and to charge the expanse related
thereto ta the Physician, his successors and assians, Thae
Physician, his successors and assigns shall pay such axpange

within thirty (30} days after presentment of a bilj far the
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total amount rhereof. Nothing hevein, howaver, shall irpose an

obtigation ugor the Hospital to maintain sceh cermon areas and
olfice building.

6. It is agreed that the partles hereto are not enqagéd in
a joint venturs or in any other type of partnarship activity,
And that each of the partias hereco are acting independently of
the other, The Physiciaq does hereby agree to save ang hold
harmless the Hospital From any loss or llability arising our of
any act or omission which occurs within the property owned by
tha Physician.

7. PRospital or its successors is hereby granted thae flret
option te purchase the land For the 3um of §1.00 and the
Physiclang Qffice Building pursuint to the terms end conditions
shéwn on the option agraement attached hersta as Exhibit A and
made a part hereof, In the avent tha Phyaician, his successorg

and assjigns, is in defaule of any provision of thig agresment,
the Hospital shall have tha right to declare a brouch of this
agreemant and give notice thereos, in writing, ko the Physician,

his succsssor or assign. In tho event such breach {8 not cureq
within thirty (30) days aftar the date such notice was givan,
then and in that event, the Hospital may, at irs option, seeX
such injunceive relisf or other remedioes it deems appropriate (n
any Court of competent jurisdiction or {t Ty terminate this
agregmant and exarcise immedlgtely the optizh wq repurchasa

which is et forth as Exhibit A, attacheq hereto and made a part

herecf.
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A, rhyslaian agress that the covenants contained horein

» ahall be bindlng upon his heirs, successors, and azsions,
Ineluding but not Limited to Physiclans Office fuiiding.

3. Purchasers and/oe unit ownars need not ve restricted tp

T T meatal

mambars of tha medical, surgical and oral surgical scaff ag St.
Joseph's Hospital. Although aunership need not be restricted to
mambaers of the medical, surgical or aral surgical staff at st.

Jogeph's Hospital, the use of auch fagilitiss shall he

L RCETR

controlled by Seation 4 of this Agreemene.

In witness wheraof, the parties have hareuate cauged their

carporate aamea o be signed the day and year flrst hereinafrer

written,

Sisters of the Pallottina Missionazy
So0iety, a corporation, dba St.
Josaph's Hospltal

LT —
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