IN THE CTRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA

¥, EVEREST, INC, and ’
J. MIKE MARTIN, ;
 Plaintiffs, . h )
. cwiLacTionNe, /B0~ [34
¥ M .

RYAN L. EDBY, DAVID ERYTE,
INFINFEY BLECTRIC, INC., and
ORANGE CONSTRUCTION

CORPORATION, ™" =™ ™™= =, -

v mw

Defendants, '

COMPEAINT

COMES NOW the Plaintiffs F.K. Bverest, Inc. (“FICE™) and J. Mike Martin (*Martin™)
{collectively “Plaintiffs"), by and through their undersigned counsel, and for their Complaint in

this eivil action state and aver as follows:

EFARTIES

L Plaintiff FKE is a carporation crgg;zriized under the laws of the state of West

Virginiz and operating at {is principal office at 140 Business Park Drive, Fairmont, West

Virginia 26554.
2 Plaintiff Martin iz 2 natural person and citizen and resident of the State of West
Virginia.

3, Defendant Infinity Electric, Inc, (“Infinity™} is a corporation organized under the
laws of the state of West Virginia and operating at is principal office at 170 Oid Cheat Read,

Morgantown, West Virginia 26508,

EXHIBIT
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‘4. Defendant Orange Construction Corporation (“Orange™) Is & corporation
organized under the inws of the state of West Virginia and operating at its principal office at 170
Old Cheat Road, Morganto\gn, West Virginia 26508,

5. Drefendant Ryan L. Eddy (“Eddy™) is a natural person and citizenr and resident of
the State of West Virginia. |

& Defendant David Bryte (“Bryte"} is a natural person and citizen and resident of
the State of West Virginia.

7. Da-f'endants Infinity, Orange, Eddy, angi Bryte are collectively referanced in this
Complaint as “Defendants.”

VENUE AND JURISBICTION

8. This Court has jurisdiction and venuve over the parties to this civil action
insomuch as the acts and conduct giving rise fo this Complaint occurred in this comiy end

infinity’s and Orange’s principal offices are located in this county.

FACTS APPLICABLE TO ALL COUNTS
A, Backeground on FKE, Martin and Kddy

9. FKE has been engaged in business as an electrical contracior in the State of West

Virginia since 1.924.

10.  PKE Is a clesely held corporation, and it employs over 50 emplovess in the State
of West Virglnia.

11, Atall dimes material, Martin has been FKE’s President.

12, Eddy was previously employed as FKE’s Vice President and heid a minority
ownership interest consisting of 49 shares of common stock.

13.  In Getpber 2014, Martint and Eddy agreed that Eddy would leave the employ of

“FKE and sell his ownership interest in the company to Martin.
2



B.  The Sfock Transfer Agreement

4. On or about October 22, 2014, Martin, FKE, and Eddy executed a written
agresment eﬁtitigd “Stouk Treansler and Assignmant of Membership Interest” (the “Stixek
Transfer Agéeement”}. Sze Exhibit “A” attached hersto.

5. Pursuant to the Siock Transfer Agreement, Eddy agreed to sell the entirety of his
ownership interest in FKE to Martin i exchangs for $281,130.28.

II6. The Stock Transfer Apreement included a payment schedule providing
instal%sﬁent paymenis to Eddy an October 30, 2014, November 17, 2014, and Januiary 15, 2015,

17, Martia hoqored his contractual payment obligations nnder Stock Transfer
Agreement by making timely instaliment payments to Eddy. Aceordingl y,. Eddy was paid-in-full
on Jamary 15, 2013,

18,  Paragraph no. 7 of he Stock Transfer Agreement includes & non-solicitation
restrictive cavenént provision;

Non-Soligitation of Emplgyess, Assignor shall not, during the one-year period

immediately following execution of this Assignment, direstly o Indirectly, by .

himself or on behalf of any other person, partnership, corporation or business

antity, selicit or recruit any employees of the Coppanies.

18, Paragraph no. 7 piainly and unambiguously prokibits Eddy from soliciting or
recruiting any of FKE's employees for # peviod of one year running from choige; 22, 2014 to
October 22, 2015,

20.  On multiple occasions following his last day of work at FKE, Martin discussed
patagraph no. 7 with Eddy, and Martin specificaily reminded Eddy of his obligation to refrain

from solicitation of FKE's employees.



C, Eddv, Acting ins Concert with the Ofher Defendants, Breaches the Mor-Solicitation
Covegnnt :

C2h Just before leaving the employ of FKE, Eddy and Defendant Bryte establ isi)ed a

‘competing business, Infinity.
2. FKE and Infinity are direct eampétitm;s, providing the same electrical contracting
services to the same types of customers in the same geographic locations.
23 Eddy is Infinity's President, and Bryte -is ita Viee President,
24,  Bddy and Bryte own Infinity.
Z5.  Dryte also owns and operates Defendant Orange, a siie development and wtility
subcontractor which has been in business since [99%.
26, Eddy was 'Enitia_i!y introduced to Bryte because Orange has performed a
substantial amount of work for FKE as one of its subeontractors.
37, Infinity and Bryte share and pool their resonrces, including office space at 170
Old Cheat Road, Morgantown, West Virginia 26508,
' 28 Eddy, acting in coneert with Bryte, Infinity, and/or Orange, has inteitionally and °
wamtonly breached paragraph no. 7 of the Stoek Transfer Agreement by solictting and recruiting

numerous FRE employees to leave their employment at FKE and aceept positions st Infinity.

b. Eddy, acting iz Concert with the Other Defendarts, Suceessfully Reeruited Six FEE,
Emplovees Inside of 2 Thirty-Dav Paried

Jarod Groffius
29, Jarod Graffius ("Graffius™) worked a5 an Assistant Project Maneger at FKE. He

began working for FKE on or about February 23, 2008.
36 On Janmary 26, 2015, fe, just eleven days afier Bddy received his final

instaliment payment under the Stock Transfer Agreement, Graffiue notified FKE that he was



resigning his employment. When asked about his fiuture empioyment plans, Graffius refused to
respond.
31 . Upon leaving the employ of FKE, Graffius immediately began working for.

Infinity and Eddy. |

32 Eddy, directly or indirestly, and acting in concert with Bryte, Infinity, and/or
Orange solicited and/or recruited Gratfiug to ieave his employment at FKE to accept a position at
Tnfinity, '

Juzon Tomars

33, Jason Tomare (“Tamaro™) worked as a Project Manager at FKB in its CW-CE
division. He began working for FKE in or about Qctober 2011,

34.  Eddy was always We[i_awére of the profit margins associated with using CW-CE
sleatricians to perform work, which Tﬁm;mn managed for FEE,

35 Additionally, Tomarc menaged FKE's strategic plans regarding the acquisition
. émi perfermance of CW-CE work in the future,
i 36, ‘ Accardingiy, Eddy was aware of Temaro’s skill and experience in managing
FKE’s CW-CE work and understood that Infinity’s employment of Tomaro in 2 similar capactty
would harm both FKE’s abitity to obtain future CW-CE work and FKE's ability to manage its
existing CW-CE work, while giving Infinity a competitive advantage aver FI(E,

37.  Tomaro became thé second FKE employee to leave for infinity on February 2,
2015, just seven days after Graffius gave his notics of resignation. Tomaro sent FKE a1 smail

indicating that was resigning his employment and aceepting an offer of employment at Infinity.

Y OW.CE i » uolon clagsification for aw slecirieian.



| 38,  In an attempt to cover-up Defendants’ wrongdeing, Tomarc's notice of
resignation claimed that he approached Infinity about the possibitity of smp;ioyment fand not the
" other way ara@d). - . ‘
-39, Upon i;:aving the smploy of FKE, Tomsro immediately began working for
infinity and Eddy, 7
4. EBddy, directty er indirectly, and acting in concert with Bryte, Infinity, and/or
| Orange, solicited and/er recruited Tomaro to leave his empioyment at FKE to aceept & position at
infinity.

4i.  Upon information and belief, Tomaro prepared a bid for Infinity while he was siill
employed by FKE. 7

Boctry Hardesiy

42, Rocky BHardesty (“Hardesty”™y worked a5 & CW-CE Foreman at FKE. He began
warking for FKE it or about December 2011,

43.  On Febmary 17, 2015, Hardesty notified FKE that he was resigning his
employment at FKE fo acoept a position at Infinity effective February 20, 2015,

44, Upon leaving the employ of FKE, Hardesty will irmmediately begin working for
Infinity.

45.  Eddy, direcﬁy or indirectly, azxd acting in concert with the Bryte, Infinity, and/or
Qrange, solicited and/or recruited Hardesty to leave his employment at FKE to accept a position
at Infinity.

Bongvan Sovz

46, Deoneoven Sova (“Sova™) worked as 2 CW-CE Electrician at FKE.
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47.  On February 18, 2015, Sova notified FKE that be was resigning his employment
at FKE to aceept 2 pogition af nfinity,
48.  Eddy; directly or indirectly, and acting in concert with the Bryte, ufinity, and/or

Orange, solicited and/or recruited Sova to leave his employmeat at FKE to accept a position at

Infinity.

Matthew Duvis

49, Matthew Davis (“Davis™) worked as a CW-CE Electrician nt FKE,

30, On Febsuary 8, 2015, Davis notified PKE that he was resigning his employment
at FIKE to accept 2 position at Infinity, _ |

51, Eddy, diresily or indiwct[y,_ and actin-g in concert with Bryte, Infinity, and/or
Orange, solicited and/or recruited Davis to leave his employment at FKE to accept s position at
Infinity.

Joshug Monroe

52, Joshua Monroe ("Monroe™) worked as @ CW-CE Foreman st FKE. He began
working for FKE i or about September 201 1.

53.  On February 17, 2015 (the same day that Hardesty provided his notice of
resignation) Monroe notified FKE that he was solicited 1o Jeave his employment at FKE to
accapt a position at Infinity.

54.  On February 18, 2015, Monroe used 2 FKE cell phone to text Tomaro, who had
been an employee of Infinity since on or around February 3, 2015, to confirm a mesting between
the twa, at which, upon infornmtion and belief, infinity and Eddy divectly or indirectly salicited

and recruited Monroe.



55, On or about February 19, 2015, Monroe notified FKE that he was ending his

erployment with FKE on February 20, 2015 and that he would begin working for Infinity on

February 23, 2015,

56, - Eddy, direcily or indirectly, and acting in concert with Bryte, Infintly, and/or

. Orange, have solicited snd/or récrulted Monroe to teave his employment i FKE to accept 2

pcs‘lﬁanrat Infinity.

E. - Defendapts Have Tenored FRI's Cease and Desist Letter
57.  On February 4, 2015, upon leaming that Defendants had sollcited FKE employees.

Craffius and Tomaoaro, Plainiiffs, by and tlirough their eounsel, sent a letter to Eddy reminding
hirn of his contractudl non-solicitation obligations and demanding that he cease and desist from
other unlawfid soliciiation (hereinafier the “Cease and Desist Letter™). See Bxhibit “R* attached
hereta,

58, By virtue of the Cease and Desist Letter, Eddy and the other Defendants had
actual knowledge of Eddy’s contractual non-solicitation obligations under the Stock Transfer
Agreement.

59, Wene of the Defendants responded to the Cease and Desist Letter in sny way.

60.  Instead, Defendants continued to canry out their perfidious scheme, and a8 set
forth above, solicited and/or recruited four additional FKE employess (Hardesty, Monroe, Sova,
and Davig).

F.  Iereparable Hurm
61,  Defendants’ actions are intentional, wanton, and rmalicious, and are designed tv

cause immediate and frreparable injury to Plaimiffs,



62, Defendants are causing Plaintiffs irreparable harm and injury, including without
limitation the loss of employees, profits, good will, and business reputation,

63,  These losses and Injuries will continue I the Cowst does not enjoin éef‘endants’
netions, "

64. The damages caused by Defendants, as suffered by Plaintiffs, cannot be
calculated with certainty or precision, and a monetary s.raiue cannot be placed on the extent of the
damages suffered by Plajntiffs. |

65,  Plaintiffs have no adequate remedy of law,

66.  Injunciive refief is nr:d:ssary to compel Defendamts to ¢sase zzrﬁ desist from
causing irreparable damage fo Plaintiffs,

COUNT I ,
BREACH OF CONTRACT (AGAINST EDBY)

67, Plaintiffs incorporate herein by reference all of the preceding paragraphs.

68, By the actions described above, Eddy has bresched and continues to breach the
express terms of the non-solicitation provisions set forth in the Stock Transfer Agresment.

59, By such actions, Eddy has caused Plaintifs immediate irreparable harm to which
Plaintiffs have no adequafe remedy of law,

WHEREFORE, Plaintiffs respectfidly request that this Coust enter fudgment in their
favor and against Defendants and enter an Order (g) enjoining Hddy, dirsctly, or indirectly
through Bryte, Infinity, Orange, or any of his or their agents or émpicyees, from soliciting,
recruiting, or ofherwise communicating with any FKE employee of FKE; (b) enjoining Eddy
from employing or otherwise engaging any FKE emplovee, including but oot linsited to Graffius,

Tomaro, Hardesty, Monroe, Sova, and Davis; (¢) awarding damages to Plaintiils in an amownt to



be determined atf trial; (d) awarding interest and costs w Plaintifls; and (e) awarding any other
remedies at law and in equity deemed appropriate by this Court.

COUNT i}
. TORTIOUS INTERFERENCE (A GAINST BRYTE, INFINITY, AND ORANGE)

70.  Plaintiffs incorporate herein by reference all of the preceding paragraphs.

7. By thé actions described above, including but not limited to by intentionally
acting in concert with Eddy to solicit and recruit FICE's employees, Bryte, Infinity, and Orange
have intentionally interfered with the Stock Transfer Agrecment,

7Z.  There is no justification or privilege for the actions of Bryte, Infinity, andfor
Orange, and they have acted with an infent to cause harm to Plaintiffs by depriving Plaintiffs of
key employess with years of experience and expertise,

73, By such actions, Bryte, Infinity, and Orange have caused Plaintiffs immediate and
irreparable harmt to which PlaintHfh have no adequate remedy at law,

WHEREFORE, Plaintiffs respectfilly request that this Court enter judgment in thelr

- favor-anth against Defendants and enter an Order (8) enjoining Defendante from directly, or-~ oo

indirectly through ay of their agents or employess, soliciing, recruiting, or o;iherwise
communicating with any FKE employee; (b) enjoining Defendants from employing or otherwise
engaging any FKE employee, including but not limited to Graffius, Tomare, Hardesty, Monros,
Sova, and Davis; (¢} awarding damages to Plaintiffs in an amount o be determined at trink; (d)
awarding interest and costs to Plaintiffs; and () awarding any other remedies at law and in
equity deemed appropriate by this Court.

COUNT IH
BREACH OF FIDUCTARY DUTY {AGAINST EBDY)

74, Plaintiffs incorporate herein by referencs all of the preceding paragraphs.
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75, Asa key employes, officer, and sharcholder in 2 closely held corporation, Eddy
stood as-a Sduciary with respect to FKE and Mariig,

76, Eddy owed a fiduciary duty of loyalty to FKE and Martin ‘éo disclose matters
material to the business of FXE, including liabilities incured by FKE in the course of conducting
its business.

77.  Iman ermail dated January 26, 2015, Eddy clatmed - for the first time — that while
still in the employ of FKE, he, acting as an agent of FKE, engaged Orange to perform ;ert;ain
work én the t"o.[iowing four projects: Elking AFRC, Jackson Mill, State Office Budlding, and
WYU Milan Stadium, See Exhibit “C" attached hareto,

78 Martin was previously unaware that FKE, through Eddy, allegedly engaged
Orange as & subcantractor on any of these specific projects because prior to January 26, 2015,
Eddy had interstionally concealed his alieged engagement of Orange in connection with Four
zhove-referenced projects.

7% Eday soncealed FKE's alleged hmng of Orange as a subcontracior by ieavmg the

' amounts FKE a[ egedly owes to Orange off of the “wark in progress™ or “WIP” reports that Elddy
created,

80.  The “work in progress” reports ware accounting reports that reflected FICR's
financial position on a praject, showing the amounts it had paid and been paid, and the amounts
it would be paid and have to pay o achieve complation of the project.

81.  The “work in progress” reports tied into FEE's overal accounting of lits financial

position, e.g. s asyets, receivables, and Habilities: [netirred or fture.
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82, As e consequence of leaving the amounts allepedly due to Orange ofT the “work
~In progress” reports, FKE's financial position was overstated, which artificially inflated the
purchase price paid' to him under the Stock Transfer Agreement.

83.  Orange has submnitted three invoices to FKE on the State Office Building, WvL
Milan Stadium, and Jackson Mill project, which total mare than $62,000.

84.  To the extent that FKE is liable to pay anything to Orange for wo-ria it allegediy
performed in connection with the sfuresaid projects, FKE will suffer Fnancial harm,

B5.  Such ﬁnanciéi harm will be the direct and proxiroate result of Eddy’s breach of
his fiduciary duties, 2.e., his intentional concealment of the alleged wérk parformed by Orange.

B6.  Eddy acted intentionaily a_nd maliciously, and with a specific intent o deceive and
harm Piéintifﬁq—_all in diregt violation of kis fduciary duty o act in the best interest of FKE and
Martin.

WEHEREFORE, Plaintiffs respectfully request that this Court enter judgment in their
favor aned sfgainst Pddy and enter an Order {8) awarding damages to Plaintiffs m an amount & be
determined at trial; (b) awarding ponitive damages to Plaintiffs; (¢) awarding interest and costs fo
Plaintiffy; and {d) awarding any other rernedies at faw and in equity deemed appropriate by this
Cowt,

DEMAND FOR JORY TRIAL

Plainiffs hereby demand & trial by jury for ail issues so triable.

12



Dater Februaey 20, 2015

Respectfully submitted,

EX. EVEREST, INC, and
§ MIKE MARTIN,

5% LOC, WW/ z PUISSI

Lisa Wampler, Esq, (WV Bar No. 12209
Jonathan Landesman, Esq, (Pm Hae Vide ?}/f’ 3 '

dpniication Fortheowming)
- COHEN SEGLIAS PALLAS OREENHALL &
“ FURMAN, P.C,
525 William Penn Place, Sutte 3005
Pittsburgh, PA 15219
(412) 434-5534
hvampierfechensestias.com
iiandesmanfdcchensertias com

Appearmg as Lead Cawunsel for Plaintifft
we. and . Mike Marfin

A& 1R

Stephen M. LaCagnirhzdq, {WV Bar No, 2118)
Wendy Q. Adking, Esq. (WV Bar No. 9412)
JACKSON KELLY PLLC

130 Clay Street, Suite 300

P.O. Box 619

Morgantown, WV 26507-0619

{304) 2844136

weadkins@iacksonkeliv.com
slacgeninf@incksonkeliv.com

Appearing as Local Coungel for Plaingiffs

3120028.1 05680-002% 13






STOCK TRANSFER AND ASBIGNMENT OF
MEMBERSHIP INTERESTS

This Slock Transfer and Assignment of Membership Interests Agreement (the
“Assigniment’) s made this Ao day of October 2014, by and among RYAN L.
EDOY, (the "Assignor”), J. MIKE MARTIN (the "Assignee”; and F.K. EVEREST, INC., a
West Virginia corporation {"Everest”) and VIP VENTURES, LLC, a West Virginiz limited

liability company ("VIP Ventures"), coliectively the "Parties,”
Retitals:

A, Everest, an elecirical contractor, was incorporated in West Virginia on
December 19, 1849,

B Ryan L. Eddy is the owner of forty-nine (49) shares of common stock in
Everest and executed a Key-Man Stock Repurchase Agreement dated May 16, 2008,

2000 (the "Repurchase Agreemant’),

C. VIP Ventures was formed on March 31, 2004 as a West Virginia limited
liability company; VIP Ventures is the owner of the real estate and improvements
located at 140 Business Park Drive, Fairmont, WV 26554 (the "Property™;

. Ryan L. £ddy is the owner of 333 % membership inferest in VIP Veniures
and execuled an Operating Agreement, with a Buy-Out Agreament, dated September 6,
2005, as amended February 26, 2014 (collectively, the “Operaling Agresment”): and

£, Ryan {. Eddy, as Assignor, desires to transfer all of his entire right, title -~ -

and interest in and to Sverest and VIP Ventures including his stock and membership
interests o J. Mike Martin, or his nominee, as Assignee, under the tarms and condifions

sat forth herein.

NOW, THEREFORE, in consideration of the mutual covenants and undsrtakings
set forth hersin, and for good and valuable consideration, he receipt and sufficiency of
which is hereby acknowledged, the Parties beretp, intending to be legally bound,
mutually agree as follows;

1. Assignment.

{8)  Assighor hereby assigns, transfers, sells and conveys unio
Assignee all of his entire right, title and membership interest in and to VIP Ventures,
including any rights, title or interest (i) in any prefits, losses and capital of VIP Ventures;
{iiy the Propenty. and (iil} under the Operating Agreement (collectively, the "LLC

irterest");
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(b}  Assignor hereby assigns, transfers, sells and conveys unto
Assignee all of his entire right, itie and interest in and to foriy-nine {49} shares of
common stock in Everest, ncluding any cghts, title or interest in Everest and under the
Reptrchase Agresment {collectively, the “Stock Intargst™); and

, (v The LLC Interest and Stock Interest may hereinafter be collectivaly
referrad to as “lntorests.” Everest and VIP Ventures may hereinafter be collectively

referrad to as the "Companies.”

2. Payinent.

(ay  Assignee shall pay to Assignor the total amount of Three Hundred
Eorty Thousand One Hundred Two Dollars and Twenty Eight Cents ($340,102.28) {the
"purchase Price™), as set forth on Exhibit A, pursuant to the following schedule and

aflocation:

Pavment Date EKE ViP Total
103072014 $70,000.00 $20.488.00 %99 .486.00
111702014 $40,000.09 £28.435.00 468 486.00
1HE2015 $171,130.28 $171,130.28
$281,130.28 $58,872.00 £340,102.28
3 Limited Representations. Assignor hereby represents and walrants that

he owns the Interests free and clear of any all fiens, encumbrances and security
interests and he has not assigned, transferred, sold and conveyed the Inferests, or any

. ....part of them, prior 1o the execution of this Assignment. , o

4, Limited }ndamniﬁ_caik)ns.

{a) Assignor agree to indemnify, defend and hold hamless the
Assignee and Companies, and thelr agents, heirs, employees and assigns from and
against any and all liabiliies, claims, losses, damages, penaities, costs or expenses
(including but not limited to court costs and reasonable atiorney's fees) relating fo or
arising by reason of the Interests; provided that these (i) arose before the date of this
Assignment; (i} were caused by the acts and emissions of Assignor; and (i) were not
caused by the acts and omissions of Assignee or Companies; and

(o) Assignee and the Companiss Eversst agree {o indemnify, defend
and hold harmless the Assignor, and his agents, heirs, employees and assigns from
and against any and all liabilites, claims, losses, damages, penalties, costs or expenses
fincluding but nat fimited to court costs and reasonable atiomey's fees), provided that
thess (i) relate to or arise by reason of the Interests after the date of this Assignment
and Assignor's ownership of the Inferests: and (i} were not caused by the acts and

cmissions of Assignor
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8. Mutual Releases. The Parties hereby forever release and discharge

[ e T

each other, and their heirs, pradecessars, successors, assigns, ampiovees, directors,
and officers. from all claims (whether at equity or law, realized or not) ralading to and/or
arising out of or related o the interests, the Companies or the Assignor's acquisition,
ownership and assignment of the Inkerests, except the Parties do not release or
‘digcharge any claims they may have refating to any breach of this Assignment,

8. Resignation. Assignor does hereby resignt as director, officer and
employee of Everest and as manager and officer of VIP Ventures.

7. Non-Solicitation of Employess.  Assignor shall not, during the ona-year
periad immediately following execulion of this Assignment, direclly or indirectly, by
nimself or on behall of any other person, partnership, corporation or business entity,
soficit or recruit any employaes of the Companies.

8. Stock and Membership Cerfificates.  Assignor  hersby  irrevocably
constitutes and appoints Assignee lo transfer the interests on the books of the
Campanigs, with full power of substitution. Assignor shall deliver fo Assignee the
certificates, If any, representing the Interests, duly endorsed in proper form for transfer,
if the certificates representing his interests are not currently in his possession, Assignar
ceriifies that they were not indorsed and that, until execution of this Assignment, he
remained ihe registerad and beneficial owner of the Interests.

g Mizcellansous,

fa}  This Assignment shall be eonstrued and enforced under the faws of
the laws of the State of West Viginfa and aft disputes that arise or relate to this
Assignment shall be litigated in the state or federal courts of West Virginia located in
Morgartown, West Virginia, unless the parties agree otherwise.

{b)  This Assignment supersedes all prior and contemnporaneous oral or
written communications belween the parties related o the terms or subject matter of
this Assignment, except such written communications as shall have been incorporated
hereln by reference. The written ferms of this Assignment are intended by the parties to
be a final written expression of their agreement with respect to such terms, and as a
complete and exclusive statement of the terms of the agreement between them.
Maodifications or amendments may be made in writing and shall only be valid when

. signed by both parties,

{c}  The recitals are incorporatad by reference into this Assignment as
though the same were fully sat forth herein.

{d)  This Assignment shall be executed in twe counterparts, each of
which shall constitute an original. A telefax signature shall be deemed an original for all
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uses and purposes except this shall not be construed as relieving any panty from an
obligation of executing and forwarding the original signature pages.

{&}  This Assignment shall be deamed to have been draftad by each of
the parties to the Assighment. '

IN WJTNESS WHEREOQF, and intending fo ba lagally bound, the Parties have
executad this Assignment thisdg. day of October 2014.

ATTESTWITNESS: ASSIGROR:

(BEAL)

ASBIGNEE:

Q-Q @’fﬁ ‘/f’ M M (GEAL})

U /3. Biike Martin

VIP Venturas, LLO

Y O 45, Mike Martin, Managing Member

F.K. Everest, ine.
&% év“‘il By: / W (SEAL)
‘ N\ U @. Wike Wiartin, President

L I
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Roy 5. Cohen
Attorney At Law

COHEN SEGLIAS
PALLAS GREEMMALL & FURMAMN PC United Plaza, 19" Floor

30 South 17% Straet
Phitadelphla, PA 19303

Te 215.5564,1700 1 F: 267.238.4401
recohen@ceohenseglias.cam
www.cohensegias.com

February 4, 2015

VIA GVERNIGHT DELIVERY & FIRST CLASS MAIL
Mr. Ryan Eddy

4303 Mason Dixon Highway

Core, WV 26541

Re:  Uslawful Sellcitation of Employees
Drear Mr, Eddy:

This Jaw frm represents J, Mike Martin and FIC Everest, Inc, [ write regarding an
urgen{ matter,

As you know, on or about Ooctober 22, 2014, you and Mr. Martin executed 3 Sioek
Transfor and Assigrunent of Membership Imterests Agreement. A true and correct copy of this -
Agreement i3 aifached fo this letter, Paragraph 7 of the Agreement provides as follows:
“Assignor shall nof, during the one-year period immediately following execution of this
Assignment, direetly or indivectly, by himself or on bebalf of any other person, partnership,
corporation or business entity, solicit or recruit any employees of the companies,”

It has come to our attention that you have breached paragraph 7 of the Agreement by
soliciting not one but two employees of F.X, Bverest to work for you. Notably, yon choose to
breach paragraph 7 of the Agreement almost immediately after you received final payment under
paragraph 2 of the Agreement. The conduct is unacceptable and It must cease and desist
itnmediately, In other words, going forwazd you may not spesk with any of FK. Everest
employees about working for you or any company in which you have an ownership interest. Nor
may you induce or suggest that sty F.E. Everest employse leave their employment.

Mr. Mariin and F.K. Everest are not waiving any of their rights with respeot to this
matter, On the contrary, (hey have instructed us to vigorously protect thelr legal rights under the
Agreement, aid to commence litigation against you i necessary.

Pennsylvania | New Jersey | New York | Delaware | Maryland | Wast Virginia



Wir. Ryan Eddy
February 4, 2013
Page 2

Pleass be guided accordingly.,

Very fruly yours,
J‘jfj
/
ROY 8. COHEN

RSCih
Enclosure






STOCK TRANSFER AND ASSIGNMENT OF
MEMBERSHIP INTERESTS

This Stock Transfer and Assignment of Membership interests Agreement {the
“Agsignment”) Is made {his AJ. day of October 2014, by and among RYARN L.
EDDY, (the "Assignor’), J. MIKE MARTIN {the "Assignee”) and F.K. BEYEREST, INC., &
© West Virginia corporation {"Everest'y and VIP VENTURES, LLC, a West Virginia limiled

lability company ("VIP Ventures"), collectively the “Parifes.”
Racitals:

A, Everest, an electrcal confractor, was incarporated in West Virginia on
Decenber 19, 1249

B. Ryan L. Eddy is the owner of foriy-nine (49} shares of common stock in
Everest and executed a Key-Man Stock Repurchase Agreement dated May 16, 2008,

2000 {the "Repurchase Agreement’),

C. VIP Veniures was farmed on March 31, 2004 as a West Virginia limited
liability company; VIP Ventures is the owner of the real estale and improvements
located at 140 Business Park Drive, Fairmont, WV 28554 (the "Properly”™);

D.  Ryan L, Eddy s the owner of 33 % membership interest in VIF Ventures
and executed an Operating Agreement, with a Buy-Out Agreemert, dated September @,
2005, as amended February 26, 2014 (collectively, tha "Operating Agreement’); and

E. Ryan L. Eddy, as Assignor, desires to transfer all of his entire right, tile

and interast in and to Everest and VIP Ventures including his stock and-membership -~ -

nterests to J. Mike Martin, or his nominee, as Assignes, under the terms and conditions
set forth herein,

NOW, THEREFORE, in consideration of the mutual covenants and undertakings
set forth herein, and for good and valuable consideration, the receipt and sufficiency of -
which Is hereby acknowledged, the Parties herefo, infending fo be legally bound,

mutually agree as follows:

1. Assignmernt.

{a) Assignor hereby assigns, transfers, sefls and conveys unto
Assignee alf of his entire right, titfe and membership inferest in and to VIR Ventures,
including any rights, title ot interast {i) in any profits, losses and capital of VIF Ventures;
{ii} the Properly; and (i) under the Opersting Agreement [colieciively, the “LLC

interest"y:
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(b}  Assignar hereby  assigns, transfers, sells and conveys unto
Assignee all of his entire right, tile and interest in and to forty-nine (49) shares of
common stock in Everest, including any rights, title or interest in Everest and under the
Repurchase Agreement {collectively, the “Stock Interest”); and

{c) - The LLC Interest and Stock Inlerast may hereinafier be colleciively
referred to as ‘Inferesis” Everest and VIF Venlures may hereinafter be collectively

refarrad to ag the "Companies,”

2. Payment.

(a)  Assignee shall pay to Assignor the total amotnt of Three Hundred
Forty Thousand One Hundred Two Dollars and Twenty Eight Cents (§340,102.28) (the
"Purchase Price”), as set forh on Exhibit A, pursuant to the following schedula and

allocation;

Payment Date FKE ViFP Total
10/30/2014 $70,000.00 $28,488.00 $28,486.00
114702044 $40,000.060 §29485.00 . $69,4B86.00

1/16/2018 $171,130.28 $171,130.28
$281,130.28 $58,872.00 $340,102.28

3, Limited Representafions. Assignor hereby represents and warranis that
he owns the Interests free and ciear of any all flens, encumbrances and security
interests and he has not assigned, fransferred, sold and conveyed the Inferests, or any
part of them, prior to the execution of this Assignment,

[T S

4, Limited indemnifications.

{a} Assignor agree fo indemnify, defend and hpold harmless the
Assignee and Compardes, and their agents, heirs, employess and assigns from and
against any and all Habilities, claims, losses, damages, penalfies, costs or expénses
{(including but not limited to court costs and reasonable attomey's fees) relating to or
arising by reason of the Interests; provided that these (i) arose before the date of this
Assignmant; (i} were caused by the acts and omissions of Assignor; and () were not
caused by the acts and omissions of Assignee or Companries; and

(v} Assignee and the Companies Everest agres to indemnify, defend
and hold harmiess the Assignor, and his agents, heirs, employees and assigns from
and against any and all kabilities, claims, Josses, damayes, penalties, costs or expenses
fincluding but not limited to court costs and reasonable attorney's fees), provided that
thesa (i) relate to or arise by reason of the interests affer the date of this Assignment
and Assignor's ownership of the Inferests: and (i) were not caused by the acts and

orniasions of Assgnar,
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5. Mutual Releases. The Parties hereby forever release and discharge
each other, and their heirs, predecessors, successors, assigns, employees, directors,
and officers, from all claims (whether at equily or law, realized or nof} relating to and/or
arising out of of related to the Interests, the Companies or the Assignor's acquisition,
ownership and assignment of the Interesis, except the Partles do not release or
discharge any claims they may have relating to any breach of this Assignment.

B. Rasignalion. Assigrnor does hereby resign as  director, officer and
employes of Bveres! and as manager and officer of VIP Ventures,

7. Non-Solicitation of Emplovess.  Assignor shail not, during the one-year
period immediately following execution of this Assigriment, directly or indirectly, by
himself or on behalf of any other person, parinership, corporation or busingss sntity,

soliclt or recruil any employaes of the Companies.

8, Stock and Membershin Certificates. Assignor  hereby  irrevocably
constitufes and appoints Assignee fo transfer the Interesis on the books of the
Companies, with full powsr of substitution. Assignor shall deliver to Assignee the
certificates, i any, representing the Interests, duly endorsed in proper form for transfar.
i the certificales representing his Interasts are not currently in his possession, Aasignor
certifies that they were not indorsed and that, untll execution of this Assignment, hé
remained the registered and benaficial owner of the Interests,

9. Mizcellaneous.

(a)  This Assignment shall be construed and enforced undar ihs baws of . - .
ihe faws of the State of West Virginig and. all disputes thai aris® ‘or rélate tothis -

Assignment shall be litigated in the state or federsl courts of Wast Viginta lvcaled in
Morgantown, Weast Virginia, unless the parfies agree otherwise,

fb)  This Assignment suparsedes all prior and contemporaneous oral or
written communications between the parties refated to the terms or subject matter of
this Assignment, except such writter cornmunicafions as shall have been incorporated
herein by reference. The writter: terms of this Assignment are intended by the parties to
be a final written expression of their agreement wilh respect 1o such terms, and as 2
complete and exclusive statement of the terms of the agresment betwesn them.
Medifications or amendmenis may be made in writing and shall only be valid when

signed by bath parties.

{€}  The recitals are incorporated by reference into this Assignment as
though the same were fully sat forth harein.

(d) This Assignment shall be execuled in two counterparts, each of
which shall constitute an original. A telefax signature shall be deemed an original for ail
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uses and purposes except this shall not be construed as relieving any partty from an
obligation of executing and forwarding the original sigrature pages.

This Assigniment shall be deemad to have been drafled by ¢ach of

(e}
the parties fo the Assignment,

IN WITNESS WHEREQF, and intending to be legally bound, the Parfies have
executed this Assignment this#2. day of October 2014,

ASSIGNOR:

ATTEST/WITNESS!:

 (SEALY

o //.
( “'Wy

ASSIGNEE:

Q@*«Q@"{? : / MM (SEAL)

J Mtke Rizriin

VIR Ventures, LLC

- QP_\KJQ&—‘" " By: // M S SEAL)
~ ' O 4. Miike Martin, Managing Merber
F.K. Everest, Inc.

Q_‘% %“’ﬂ By: / W (SEAL)
N U 4. Wike Martin, President

hd

R I I R ]
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I THE CIRCUIT COURT OF MONONGALIA COQUNTY, WEST VIRGINIA

F.K. BVEREST, INC. and
J. MIKE MARTIN,

Plaintiifs, s
: CEVIL ACTION NO, 15.£-134

V. H

EYVAN L. EDDY, DAVID BRYTE,

INFINITY ELECTREC, IRC,, and 1
ORANGE CONSTRUCTION H
CORPOBATION, ;

Drefendanis, :

MOTION POBR PRELIMINARY INJUNCEION

COMES NOW Plantiffs FX. Bverest, Inc. sad J. Miks Merth {gollectivaly
“Plaintiffs™), by and through thelr undersigned counse!, and move thia Haﬂoraﬁie Court for 2
prefiminary injunction barring, Diefendants” further solicitation of F.K. Everest, Inc.’s (hersipalter
“FKE™) employees and enjoining Defendants” continued employment of FKE employees that
Defendants’ untawfully solicited from FEE,

I support of their moticy, Plamtiffy allege and argue as follows:

INTROBUCTION AWD FACTUAL BACKGROUND

The essental fact of this litipation is that Defendant Ryan L. Eddy ("Eddy™) breached &
non-solicitation agreement, for which he received nearly $300,000, by poaching Plaintiffs’
emplovees. In doing so, Eddy acted in concert with the remaining Defendants in an intentional
scheme to gut their competitor—and the entity in which Eddy was a prior owner and officer—
FKE of its financial and human resources. To date, Bddy has solicited six skilled employees
from FKE,mem boith management and labor, causing immmediats and irreparable harm to

Plaintiffs. Plaimiffs request that-this Court immediately issue a prefimitary injunction barring

OREGTRET, DOCTMENRT B TLED

pe ‘
rf‘u'ITi ?iR?UIE GEEF%K )

Mlacr oy

EXHIBIT
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the further solicitation and recruiiment of FKE's employees by Dafendants and -ret‘uming the
parties to the statms guo by terminating Defendants® employment of the six wrongfully-recruited
former FKE employees.

Bddy was previously employed as FKi's Viee President and also hefd a minority
ownership intevest consisting of fortysnine sheres of common stock (Compl. § 12.) In Octeber of
2014, Martin and Eddy agreed that Rddy would leave the e_mploy of FKE and sell hiz ownership

“interest in the company to Martin (Compl. § 13 On or about Getober 22, 2014, Martin, FKE,
and Bddy executed a written agrecment enititled “Stack Transfer 'aﬁd Assignment of Membershin
Interest” (ihe “Stock Transfer Agreement™) (Compl. § 14.) See Exbiblt “AY attached hereto.
Pursuiant 1o the Stock Transfer Agresment, Bddy recefved $231,130.28 fom Martin in exchange
for s ownership interest in FKE. (Compl. § 15} Martin and FKE performed their obiizations
under the Stock Transfer Agreement (Compl. ¥ 16 — 17.) Az addifional consideration for the
buyout, Eddy agreed not te solicit any of FEE’s employees for one year (Commpl. 99 18- 20.)

immediately upon leaving FKE, Bddy started his own olevirieal confracting: business,
Infinity Eleatde, Ine. “Infinity™) Cornpl. §21.) Infinity is 2 direct competiior of FEE {Cornpl, §
223 After accepting nemrdy $300,600 from FKE, much of which undovbiedly provided the inifial
financing necessary to open Infinity, Bddy wanted the skilled and talented workfotoe of FKE 6
operate Infinity, even if it meant breaching his non-solicitation agreement.

Less thad fwo weeks affer receiving full payment for his minerity interest in FKE, Bddy
began solicifing key employess fom FRE (Compl. § 31; see gewerally Compl. 4§ 29 - 56))
Eddy has so far solicited a project manager, an assistant project manager; two forsmen, and two
electricians (see generally Compl. 4§ 29 — 56.) In doing so, Eddy simultaneously deprived a

competitor-—and his former ernpioyer—of key management and labor personnel, while instantly



glving Infinity 2 s‘:illed and talented workforce to immediately begin competing with FKE.
Eddy is intent on destroying FKE by depriving FKE of its goodwill, reputation, and its liquid and
hruman capital, without fulfilling ks obligations under the Stock Transfer Agreement.

Eddy is not acting alone, Bddy formed Infinity with Defendant David Bryte (“Bryte”™
© {Compl. § 21.) Bryte also owns Defendant Orange Construction Company {“Crange™), which
operates at the same address as Infinity and shares resources with Infinity (Compl, 4 25 — 21y
Diespite having received a cease and desist lstter from FKE®s counsel, Eddy and Bryte, acting as
infinity and Ovavge, have conspired to willfully and wantonly plunder FKE's financial and
human resourees, disreparding Eddy®s contractnal obligations fo FKE (Ses, e.g Compl. § 28, 57
- 60.) The Court should enforce the terms of the Stock Transfer Agreement and immediately
enjoin Defendants” tortious and predatory business practices. Specifically, Plaintiffs respectiully
ask that the Cowt issue a preliminary i.fgunctioﬁ which, {i} prohibits Defendants’ continned
solicitation and recrwbment of FRE’s employees; and () requires Defendunts to cesse
empioying the stx FKE employess which they have alreacy hived.

LEGAL ARGUMENT

The Court should immediately lssue & wreliminary injunciion barring Defendants’
solicitation of FKE's emiployzes and terminating Defentanty’ employment of any already
solicited FKE employecs: The express terms of the Stock Transfer Agreement, agreed to by
Eddy, are clear and unambiguous. Eddy’s direct and indiréct solicitations of FKE's employess
are Inconsistent with and in clear violation of the express terms of the Stock Transfer Agreement.
Accordingly, Plairtiffs are likely to prevail on their compldint  Furtbermore, if Defendants
continue taking FKE’s key persoanel unabated, FKE’s abifity 1o operate will be severely

diminishead, if not altogether destroyed. Monetary damages cannot compensate for such & loss of

' Collectivety, one or move of Eddy, Bryts, Infinity, and Orange may be-referred to as the “Defendarns.”
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business reputetion and goodwill in the industry, Thus, FKE's need for injunctive relief s
wrgent.
4. Legal Standard

The diseretion to issue an injnnction rests with the fial cowt. Swms v, Goff, 540 8.E.2d
532, 534 (W.Va 1999). The trial conrt must exercise #ts disoretion “according to the facts and
circumstances of the particular case” Jd (guoting Stwarr v, Washingion Lake Realty
Corporation, 92 8.E.2d 851 (W.Va. 1956)) The Couit must balance the hardships to the parties.
Jefferson Cownty Bd. of Bduc. v Jefferson County Teachers Asa'n., 393 %.5.2d 653, 662 (W. Vs,
1690) {citing Severt v. Beckley Coals, Jac., 170 S.E.2d 577 (W.Va. 1969)). The Jefferson Counly
court recopnized the four-purt test for issuing & preliminary injunction, as applied in federal
courts,  Jefferson County, 393 8.E2d st 662. Those four paris are: “(1) the ikelihood of
Ez'reﬁarabie harm fo the plaintiff ﬁiﬁ:a—ut the injupetion; [2) the ltkelihood of harm to the
dt:fsn:da;nt with an mjunction; (3) the pldintitPs likelibood of sutcess on the merits; and (4) the
| public rderest” Id (quoting Merrill Lymch, Pierce. Fermer & Smith, Jnc. v. Bradley, 756 F3d
1048, 1054 (dth Cir. 1985)); accord State ox rel, Roavt End dss'n-v. McCay, 48] 8.T.24 764, T19
(W.Va. 1996), |

In jssuing an injunction necéssary to enforce & costract, the court will give wiitten
contractan] terms that are “clear and free-from ambiguity.. force.and effect.” Sams, 540 8.E.24
at 535. Injunctions enforcing contractual terms, as in Sams, are “mandatory” if “the right of ax
applicans seeking refief is clear and the noessity for such relief is urgeat” Id. Finaily, a legal
remedy is only a bar to injunctive relief if the “legpl remedy is as practical and effictent to secure

the ends of justice and iis prompt administratien as injunctive reliefl” Jd



B. . The sStock Transfer Arreement’s Non-Solichtation Terme are Clear and Unambiruous
The Stock Transfer Agreement’s non-solieftation terms are clear and nnambigyous.
Paraéraph No. 7 of the Stock Transfer Agreament provides:
Non-Solicitationof Emplovess.  Assignor shall not, during the one-year peried
immediately following execution of this Assignment, ditectly or indirectly, by himself or .
on behalf of any other person, partnership, corperation or busingss entity, selcit or recruit
any employees of the Companies.
Compl § 18. As the “Assignor,” Bddy is unambiguously barred fiom directly or indivectly (f.e,
through Bryte or Orange) soliciting any of FRE’s employees for the one<year period from the
dute of the Stoele Transfor Agresment. (Qotober 22, 2014} (Compl. § 193 The Cowt must give
offect to this unambiguous provision and enforce it by granting Plaintiffs the injunctive relisf
they seek. Swrms, 340 §.B.2d af 535,
. The Court Should Grags Plaintiffk s Preliminary Injuncii:}ﬁ Becanse Plaintiffs ars Likely

o v Succeed on the Merlts and Wil Suffer Imreparable Harm if the Injunction fs Mot
Granted

The Cours should grant Plaintiffs a preliminary injunction becawse Plaintiffs’ right fo
vefief is clear (i.e. they are likely to succesd on the merits), and Plaindffs are in urgent need of
injunctive relief (Le. they are presently suffering irreparable harm, which will continué if &
prefimingry injunction is not granted), Plaintiffs’ right to injanctive relief on both its breach of

* contract and torticus interference cousts (see Compl. ¥ 67 - 737 is clenr. Thus, Plaintifs” need
for injunctive retief s urgent.

i, Plaintiffs’ right to relief under their breach of contract count i clear because

Plaintiffs ave likely to prevail on the merity; further, the domoges coused by
Eddy'y persistent arid ongoing bradgeh of the Stock Trangfer Agreemenr constitute
irreparable harm to Plainiff ‘

The facts alleged by Plaintiffs demonstrate a clear and ndispateble breach of the Stock

Transfer Agreement’s non-solicitation provision, and the damages resulting therefrom constitute



irreparable harm fo Plaintifs. A valid and enferceabls contrast (the Stock Tranafer A graemé, )
existed between Plaintifls and Bddy (see Bx. A) The existence of the contract is an essentisl
element to a breach of confract oldim. Meade v. Slonaler, 394 $.E.24 50, 53 n.2 tW,V. 19985,
The remaining elemests are breach of the contract and damages afsing from the breach, See
Wetzel County Suv. & Loan Co. w VStei'n Bm&., Ine., ‘i95 SE.2d 732, 736 (W.V, 1973).
Plainifls’ allegations eqtab’ ish & elear right to relief under & breach of contract theoty.

First, Plainiiffs® allegations umeguivocally esteblish a breach of the Stock Tramsfer
Agreament’s non-solfeitation provision. No FKE employee left to join Eddy and Infinity until
afier FKE paid Bddy all amowunts due and owing tnder the Stock Transfer Agreement (Compl. §
31} is not eoincidence that Bddy and Def'zndemts waited {o solleit FRE's employees until
FKE could not retaliste by withholding payments to Bddy., Second, FE*s former employees
have admitied thet Eddy and Defendants solicited them Compl. T 53} or refused to answer
FKE's questions to this effect (Compl. § 30) Bl any evert, the loss of six individuals to Eddy
and Defendants in less then a month, coupled with the admissions and silense described sbove
provide clear and substantial evidence of Bddy’s bieach of the Stock Transfer Agreewent (and
Defendants’ {ortious interference with it}

Second, West Vifginiz coorls have rechgnized the validity and anforceability of non-
solicitation agreements (sometimes called “non-pitasy™ agresments) Hke the one quoted szgurc;:.
See Wood v. dcordia of West Virgimia, Inz., 618 SH.24 415, 421 - 22 (citing with approval
several cases from other jurisﬁi.cti ons enforeing variows non-solicitation/mon-piracy agresments
including Balasca v. Gulf Aute Holding, Fnc., 707 S0.2d 858 (Fla. Dist. Ct. App. 1598) which, in
the Acordia court’s words, “up[held] a non-piracy agreement prohibiting former Asales manager

from soliciiing or influencing other employees to leave the employer’s automobile dealership.”)



Because Eddy’s non-solicitation clause was gives ib exchange for consideration of nearly
$300,000 and is for a reasonable period of time, the Court should have no hesitation in enforeing .
it. Baloseo, 707 80.2d 838,

Third, Plairtiffs” allegations unequivocally establish that they have suffered iz‘aéparaﬁls
harm as & consequencs of Bddy’s breach of the Stock Transfer Agreement, Plafntiffs have been
irreparably harmed by the loss of six experienced employses to Defendants in less than & morth
and are in urgent need of injenctive velief bedause they can ;il afford further Josses.

Defendants’ successful solicitation of two project managers from FEE has caused
significant and iweparable ha}*ﬁl to FEE, In addition t0 ovarseelng projects snd ensuring the
fmely and efficlant completion theveof, FKE"s project managers were a key repository of its
goodwill with clients. FEE's project manapers also hetdl access to FKE's confidentini and
sepsitive business information, such as strategie plans to obtain new work and FRE™s profif
mwarging {Compl. 99 34 ~ 35) The loss of two experienced project managers, Graffius and
Tomaro (see, e.g. Compl. §9 29 — 41), in such-a short period of time has caused FKE fc-suffar the
iireparable loss of poodwill, instimﬁonﬂi knowledge, skiiled project administration, and future
business. It would be impossible for FKE, at this point, to quantify the hatn Defendants have
caused to FKE by breaching asd/or interfering with the Stock Transfer Agresment’s non-
solicitation provision. Amy further Josses from FKE's project management ranks could be
devastating, if'not fatsl. Injunctive relief iy necessary.

Plaimiffs are in further need of infunctive relief becanse they cannot afford to Juse any
more iabor personmel o6 Defendants. Defendants have solicited and recruited two foremen,
Hardesty znd Monzoe (vee, eg. Compl. 99 42 ~ 45, 52 — 56) and two electricians, Sova and

Davis (see, ez Compl. §§ 46 — 51.) The foremen are responsible for supervising muliiple



taborers on a praject. Without their supearvision, FKE s laborers may not work, causing delays to
FEE"s projects. Witheut skifled electricians, FKE's ability fo timely complete its current labor
obligeions is In jeopardy. I is impossible for FXE to quantiy the harm cavsed by losing cruciat
members of is labor foree, If FKB suffers additional losses of skifled labor, it may be unable to
timely Fulfill its contractual obligations on existing projects, exposing FKE to potential
consequential and fquidsted damages that would constitute irreparable harm to FEE, as FKE
would nat just suffer financial damages, Yut significant; yet unquantifiable, losses in goodwill
and reputaiion.z PRE e b urgent need of infunctive relief to muintain ifs Jabor foree and ability
{0 mest Hs existing condractual obligations, |

F?z:in;&ffs kave proven they mwe likely to proveil on their breash of confrdct count
Pleintiffs have satisfied svery clement of a breach of contragt cltim,  Further, Plaintiffs are
entitted to injunctive relisf because it is wrgent that Eddy cease. his direct. or indirect solicitations
of FKE’s employees:  Additional losses may eripple or destroy FRE's business, which would
sonstitute hreparable harm.  Alrcady, e Joss of so many skilied employees in such a shoit
period of time will diminish Plaintiffs’ reputations and goodwili, mnstituting irreparable harm,
Plaintiffs are entitled to an injupection that eaforces the nonssnlicitation tarm of the Stosk
Trensfer Agreement and that bars empleyment of any former FKE employee with Defendants,
Such an injunction would, as best ag possible, retorn thie partiss the starns quo as it should have

been if Bddy had complied with his none-selisitation obligations under the Stock Transfar

Agresment.

* A contractor’s ability to complers its work.oii time end in a skilled and professional matter is essential fo the
coniractor’s reputrtion W the markerplace and goodwill with clients. The loss of several skilled managers and
laborers iz bound to be noiiced by others and difinish Plaintii’ reputation and gosdwill, causing trreparable ham
te Plaintiffs.



2 Plaintiffy® right to velief under the tortious inferference count is clear becaute
they are likely fo prevail on the merits; further, the dumages caused By
Defendants” persistent and ongoing toviiaws interforence with the Stook Trangfer.
Agreement constitute ivreparable hayim to Plaintiffs

Plaintiffs® right to injunctive relief under the tortious intefference coumt is clear. A claim
for tortious inferference has four elements: “(3) existence of ‘a contraciual or business
velationship or expecitaicy; {2) an intentionsl act of Imterference by & party outside that
elatjonship or expectancy; (3} proof that the Interfarence .sausad the harm sustained; and (4)
damiages.” Torbert v. Wheaeling Dollar Sav. & Trust Co., 314 5.E.24 166 [W.V. 1983) (Syliabus
point 2). Bryte, Infinity, and Orange have individuoally, and;fsr colleciively, interfered with the
_Stci:[c Transfer Agreement.

Plaintiffs have already established the existence of the Stock Transfer Agresment and the
enforcsability of its non-solicitation clause, Bryte, Infinity, and Otfanpe were aware of the
agreement no later fhan iheir receipt of Plaintdffs’ February 4, 2015 cease and desint lefer
{Compl. § 57.) Bryte’s, Infinity’s, and Orange’s continued solizitation. of—or partivipation with
Eddy in the scheme of soliciting—FKE's employess constitutes an intentional, willAid, and
malicious act of interference by partics outside of the Stock Transfer Agveement. Plaintifis’
discussion of the harm 1t hés sustained by losing both key management and labor persounel, and
resulting damages, in the breach of contract section imimediately supra satisfies the final
elements of Plaintiffs’ tortious interference claim.  Accordingly, the Cowrt should issue the
injunctioﬁ Plaintiffs seek. See Melbowne Bros, Const. Co. v, Pioneer Co., 384 8.8.24 837, 860
(W.V. 1989) (discussing circumstances in which defendant tortiously interfered with plaintiffs

performunse of 2 conatruetion contract and 2 preliminary injunction batring fwther interference

was jssved.)



In sum, the Court should enjoin Defendants’ tortiots and wrongful solivitation of
Plaintiffs’ employees. Plaintiffs have proven a clear tight to relief under both its breach of
contract and tortions interference claim,  Plaintiffs vrgently need infunctive relief because any
firther Inss from its management or labor rgnks will have significant, but unquantifiable, short
and long-term sonsequences fé)r FKE. See Sanis, 540 8.E.24 at 535,

B, Plaintiffs’ Ate Suffering from Ireparsble Harm Because Legat Remedies (Damagest

Cannot Fuily Compensate Plaintifs

Tn eddition to the hrepmvable harm idemified in Plaintiffs® damages snafysis in Section

.5 supro, legel remedies canot fully campeﬁsnm FEE for Defendants’ breach of andlor
tortious interference with the Stock Tramsfer Agreement.  Simply puat, if Defendants coritinue
soficiting FKE’s employees st & vate of alx or more 2 momth, in viclation of the Stock Transfer
Agreement, FEE's opersfional abilifies will become so degraded or sitogither impaired that
manetary damsges could not filly compansate FIKE, Plaintiffs® reputation in the marketplace
and goodwill will be inﬁparab%ly dimimishied by perceived turnover ahd furmoil,  Morsover,
Plainiffs' sbility to c;c:!}sct on & legal judgment is very sﬁeculaﬁve, niot because of the merity of
Plaimtiffs’ case, but becanse Fafinity is 2 new venire ang tay Tail itself or have fumds
insufficient to satisfy an eventual monetary judgment.

The Coust, with an injunction, can end Defendants’ unlawfil poaching of FKE's
employees, It can further return. FKE to 2 level piaying field with Defendants by terminating the
empf_oymeat of the formier FKE employees now working for Defendanis, In doing so, the Counrt
can prompily “securs t!le éncis of justice” by enforcing the Siock Transfer Agreement. Sooms,
546 S.E2d af 535, No award of monetary damages will be as grompt or effective &s the‘
injunction, Limiting FKE to & legal remedy right now would be impractical and inefficient. it

would plase FKE's future as & going concern in jeopardy, and i¢ riske lesving a defunct or greatly
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Ipintshed FKE holding an empty judgment against Defendants. The Court should fssue an
injunction because it i¢ the only practical and sure way to prévent Defondants’ nlawful and
tortious solicitation of FKE's employess, thereby avoiding additiona! legal damages in the first

place.

B, Defendants Will Not be Meaninefully Harmed by Issuing an Injunction, md the Pubtic

Interestis Served by Issuing an Infunction,

Defendants will not be meaningfully harmsd by the Court issuing a preliminary
injunction, because Dixfendants will not lose anything to which they ate legally entitfed. Bddy,
by cantract, is not legal [y‘ entitled fo directly-or indireatly solicit or recruit FKE’s employees. 4
preiimiﬁar); injunction enforcing this aspect of the comtract will only cement the pariies’
legitimate expestations and obligetions under the Stock Transfer Agreemert Becouse the
preliminary infenotion enforoes a velid contract, if is alse in the public’s interest, besause the
public has an interest in the Cowts fairly enforcing contractnal provistons when a party breachés
o contract.  Similarly, Bryte, Infinity, and Orange have no valid or protectabls interest in
tortucusly interfering with the Stock Transfer Agresmnent. Thus, the igiunction will not hamn:
them. Furthermore, the pubfic hes an interest in the Court preventing outside parties from
maticiously and intentionally causing irreparsble harm to 2 business that has been part of its
community for more than ninety years. The Cowt should not hesitate to geant Plaintifs the
injunctive relief it sesks,

- CONCLUSION

The Courl should issue an injunction bardsg Defendants® fidure solichation of FER's
employees, consistent with the terms of the Stock Transfer Agreement, The Court should further
enjoin Defendanis’ continued employment of the former FXE emplovess fhat Defendants”

uniawiully solicited from FKE. Plaintiffs are clearly entitied o such injunctive relief because

11



they are ]ikeiy to prevail on the merits of their breach of contract and tortious interference
claims. Injunctive relief is urgent and nscessary for ?iainfiffs because they have suffered and
continue to suffer irreparable harm as a consequence of Diefendants’ poaching of Plaintiiffs'
skiiled managers and laborers, The harm to Plaintiffs is also treparable because legal damages

are insufficient to compensete Plaintiffs, Furthermore, an injunction will aot inftinge on any of

the Defendants fegitimate rights or interests, because jt will only refum fhe parties fo a state of
affairs as if Defendants never breached andfor interfered with the Stock Transfer Agreement.
Pinally, the public has an interest in the enforcement of valid conthacts and in pmveﬁting
irreparable harm to longstanding members of 4 business community; when such haym is caused
by the malicious and tovtious actions of competitors.

Acoordingly, FKE has satisfied the legal standard for obtaining. an infunction in West

Virginia, and the Coust showld immediately lasue the infunetion Plaintiffs seel,




Dite: February 23, 2015
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BN THE CTRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINLA,

B, EYEREST, INC. amd

a

I MIEKE MARTIN, .

Plabetififs,
: CIVIL ACTION RO, _ E 5”’“@“‘" 23%’”
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RYAN L. EDDY, DAVID BRYTE, :
INFINITY ELECTRIC, INC., and :
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fefendants, :
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STOGK TRANSFER AND ASSIGNMENT OF
MEMBERSHE® IMTERESTS

This Stock Transfer ard Assignment of Membership Interssts Agreement (the
“Assignment’} is made this j}u day of Cctober 2074, by and among RYAN L.
EDDY, ithe "Assignor’}, J, MHKE MARTIH (the "Assignee”) and F.K, EVEREST, 80, a
West Virginia corporstion ("Everest”) and VIP VENTURES, LLC, a West Virginia limited
sabiiity company ("VIP Venfures”), collestively the “Parties.”

Becitals:

A Everést, an gleclical contractor, was incorporated in Waest Virginia on _
December 14, 1848; .

: B. Ryar L. Eddy i the owner of forty-ning (48) shares of common stock i
Eversst and exétifed & KRey-Man Stick Repurchase Agreemaent dited May 16, 2008,
2000 {tha "Repurchase Agreéernent’;

G, VIP Ventwres was formsd on March 31, 2004 as a West Virginia limited
Hability company, YIP Veniures is the owner of the real esizte and improvements
iocated al 140 Business Park Dfive, Fairmont, WV 28554 (the "Proparty™);

D, Ryan L., Eddy is e owner of 33 % membarship interest in VIF Ventares
and executed an Operating Agreement, with a Buy-Ouf Agreemerit, dated Septembir 8,
2005, as amended February 28, 2014 {coliectively, the “Opersting Agreement™); and

£, Ryan L. Eddy, as Assignor, desires {o fransfer all of hig entire right, tifle
and interast in and o Everest and VIP Ventures including his stock and memberstip
interests to J. Mike Martin, or his namines, as Assignee, under thie terms and condifions
sef forth harein

NOW, THEREFORE, in consideratian of the mutual covanaits and undertakings
seit forth harein, and for good drd vatuable consideration, the recsipt and gufficiency of
which is hereby acknowledged, the Parties herete, inténding fo be legally bound,
mutually agree as follows:

1, Assighment.

@)  Assignor hersby assigns, fransfers. selis and convays unto
Agsignee all of his entire right, title and membership interest in and to VIF Ventures,
including any rights, title or imterest (D i any profits, losses and cagital of VIP Ventures:
(i) the Property: and (i) uhder the Operating Agreement (collectivaly, ihe “LLC
intarest™;

Froge §af 1



fiy  Assignor heveby  asslgns, transfers, sells and conveys unio
Assignee all of his enflre rght, e and nkerest In and o foity-ning (4%) shares of
cotmon stock in Everest, Including any rights, title or interest in Everest and under the
Rapurchase Agreament {collzotively, he "Slock Interest™): and

(o} The LLC Interast and Stock Inferest ‘may hereinafter be collectively
referred to as 'nterests,” Everest and VIP Veniures may hereinafier be collectively
referrad 10 as the "Companias.”

2. Payment

(@) Assighes shall pay to Adsigrioe the total ambiiht of Three Hundred
Forty Thousarg One Hundrad: Two Dollars and Twenty Bight Cents (§340,102.28) fthe
"Purchase Price™), as set forth on Exhibit A, pursuant fo the following schedule and

afiocation:

Payment Date EKE yip Total
10307201 4 $70,000.00 $29488.00 $50.488.00
1772014 340.000.00 $28.486.00 $68,485,00
11BI2015 £971,130.28 , ) $171.130.28

$281,130.28 $88,872.00 $340,102.28
3. Limited Representalions. Assignor heraby represents and wasranta that

he owns the interests free and clear of any all liens, encumbrances and security
interasts and he has net assigned, wansferred, sold and conveyed the Irderests, or any
part of them, prior to the exgoution of this Assigriment

4. Limited indemnifications.

(8) Assignol asgres fo indemnify, défend and hold hammless the
Assignee and Companies, and their agents, heirs, empioyees and assigns from and
against any and ail fiabilities, claims, josses, damages, penalfies, costs or expenses
{including bul not timitad 1o court cosis and reasonable attomey's fees) relating to or
arising by reason of the interests; provided that these {) arose before the date of this
Assignment; (i) wers caused-by ths acis and amissions of Assignor, and it} were not
caused by lhe acts and omissions of Assignse or Companies; and

{bj Assignee and the Companies Everest agree fo indemnify, defend
and hold harmiess the Assignor, and his agents, heits, employees and assigns from .
andd against any and all fabilities, claims, losses, damages, penaitiss, costs or axpenses
{including but not imited to court costs and reasonable atforney’s feas), provided that
thase (i) relate to or arise by reason of the Interests affer the dafe of lis Assignment
and Assignor's ownerships of the Interests; and (i} were not caused by the acts and
ciwgsions of Assighor
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5. Mutuat Releages.  The Pariles hereby forever release and discharge
gach other, and their helrs, predecessors, successors, sssigns, emploveas, directors,
and officers. from al cleitns (whether at equilty or law, realizéd or not) relating to and/or
arising oul of or related to the Interests, the Companies or the Assignor's acquisition,
ownership and assignment of the Interests, except the Parties do not release or
discharge any dlaims they may have relating fo any breach of this Assigniment.

8. Resignation. Assignor doss hereby resign as  director, officer and
employes of bverest and as manager and officer of VIP Vertures,

7 Mun-Solicitation of Emiplovees.  Assignor shell not, during the one-vear
petod immediately following execution of this Assignment, directly or indiractly, by
himself or on behalf of any other person, parinershig, corpotation or business anfity,
solicit of recruit any emipioyees of the Comipanies, :

8. Stock and Memberstan Ceriificades, Assignor  heeby  firevocably
consfifites and appolbits Agsignes fo tansfer the interasis on the Books of the
Companies, with full power of substititior. Assignor shall deliver to Assignee the
ceriificaies, i any, represeniing the interests, duly endorsed in praper form for ransfer.
If the certificates representing his Interests are not currently in his possession, Assignar
certifies that they were not indorsed and fal, upifl axecution of this Assignment, he
remiaingd the redisterbd and beneficial owner of the interasts.

9, Miscellaneoys.

bl iy,

(@) This Assignment shall be construed arid enforced under the fews of
the laws of the State of West Virginia and all disputes that atse or ratafe to this
Assignment shall be litigated in the siale or federal gourts of West Virginia located in
dMorgardown, West Virginia, unless the parties agres otharwiss,

{b)  This Assignment supersedes all prior and contemporaneous oral or
written cammunications. between the partiss relaied fo the terms or subjest matter of
this Assionment, extept such writlen cominunications' as shall hiave been incorporated
herein by reference, The written terms of this Assignmant are intended by the parties tor
be a final written expression of ther agreement with respect to such terms, and as &
compiete and exclusive statement of the terms of the agreement hetween them.
Modifications or amendments may be made in writing and shall only be valid when
signed by both parties. ' ’

{c} The recitale are incorporated by referance intd this: Assignment as
though the sams ware fully set forth hirsin,

i) Thrs Assignmen! shall be executed n two counterparts. each of

atuch shall conshiute an onginal A telefax signature shall be deemed an ariging! for ali
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usaes and purpeses exoept this shall not be construed as relieving any party from an
obligation of executing and forwarding the original signature pages,

{e]  This Assignment shail be deemed to have been drafied by sach of

the parties ¢ the Assighment,

IN WITNESS WHEREOF, and infending {6 be legally bound, the Pariies have
sxecuted this Assignment this22.day of October 2014,

ATTESTMITNESS:
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ASBIGMEE:

/ ﬁ%fm{ﬂ’ Pk (SEAL)

ﬂ.} Mike Martin

VIP Ventures, LLS

oy LTS oy

i, Miike Wariin, Managing f‘ie’%ember

F.K. Everast, e

By: / %Mﬁj W (SEAL)

& Wi Martin, Presidett
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N THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA

F.K. EVEREST, INC,,
and J. MEKE MARTIN,

Plaintifis,
- CIVIL ACTION NO.: 15-C.134
RVAN L. EDDY, DAVID BRYTE,
INFINITY ELECTRIC, INC., and
ORANGE CONSTRUCTION CORPORATION,

Defendants,

CERTIFICATE OF SERVICE

I, Wendy G. Adkins, do hereby certify that I served the foregoing, “MOTION
FOR PRELIMINARY INJUNCTION,” upon the following, vie persomal service,
hand-delivery, on the 24% day of February, 2¢15:

Rysn Eddy

Infimity Blectric; Inc.

170 Old Cheat Road
Motgantown, WV 26508
Pro Se Defendanis

David Bryte

Orange Construction Corporation
170 Old Cheat Road
Morgantown, WV 26508

Pro Se Defendants




