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MOUNTAIN STATE CARBON, LLC, o CER
Plaintiff and Counter-Claim Defendant ’
v,
BLUESTONE COAL CORPORATION and
'BLUESTONE COAL SALES
CORPORATION, S TTTTT T Civil Action No.: 08-C-3600
Defendants and Counterclaim Plaintiffs, Judge Christopher C. Wilkes
AND
SEVERSTAL DEARBORN, INC.,

SNA CARBON, LLC,

SEVERSTAL U.S. HOLDINGS, LLC, and

OAO SEVERSTAL, |
Third-Patty Defendants.

ORDER GRANTING IN PART
BILUESTONE’S MOTION TQ COMPEL

This matter comes before the Court this E day of December, 2013, pursuantto a
Motion to Compel filed by Defendants/Counterclaim Plaintiffs, Bluestone Coal Carporation and
Bluestone Coal Sales Corporation (heteafter collectively “Bluestone"” or “Defendants”). The
Plaintiff an& Third Party Defendants, Mountain State Carbon, LLC, Severstal Dearborn, Inc.,
SNA Carbon, LLC, Severstal U.S. Holdings, LLCV(“SUSH”), and OAO Severstal, by counsel,
Melissa M, Bar, Esq.; and Defendanté, by counsel, Barry D. Hunter, Esq,, have fully briefed the
issues. The Court dispenses with oral argument because the facts and legal contentions are
adéquately presénted in the materlals before the court and argument would not aid the decisional
process. Therefore, upon the record and the pertinent legal authorities, the Court rules that the

mation is GRANTED IN PART, as more fully explained herein.
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Procedual Hisfory

This ease 1'e‘}olves around an alleged breach of contract between two coal companies.
The Plaintiff alleges that Defendants failed to fully perform under a Coal Supply Agreement
(hereinafter "ClSA") when coal prices skyrocketed, Bluestone filed a Counterclaim asserting two

~ counts of Breach of Contract: Breach of an April 2008 Agreement and a Breach of Modified ot

Amended CSA. Additionally, Bluestone named Sevetstal Dearborn, Inc., SNA Carbon, LLC,
SUSH, and OAO Severstal, as thivd paity defendants, alleging that the Plaintiff's affiliates
influenced or controlled the Plaintiff’s actions in choosing to breach the contract.

OAO Severstal and SUSH, as foreign corporations, moved for dismissal of this claim
pursuant to Rule 12(b)(2) for lack of_ jurisdiction; and pursuant to Rule 12(b)(6) for failure to
state a claim. Finding that evidence was needed to determine whether personal jurisdiction exists

over the foreign corporations, the Court permitted jurisdictional discovery while if took the

motion under advisement.

[T]he determination of personal jurisdiction in this case is a fact-
laden inquiry, which implicates the merits of Defendants' alter ego
claim. Yet, this issue is not so tied into the merits of the allegations
that this Court should postpone the issue until the merits stage.
Ses, Combs v. Bakker, 886 F.2d 673, 676 (4th Cir. 1989). Rather,
the sitnation before the Cowrt may require proof of some elements
which could ultimately allow for recovery, but not all of the
necessary elements. So, the merits and the jurisdiction question are
not so intertwined as to require proof of such at trial. Yet, the
Court finds that evidence on this issue will be necessary to sort out
this fact-laden issue.

Now, after Plaintiff and Third Party Defendants have objected to ongoing discovery

requests, Defendants have filed the instant motion to compel. Defendants’ Motion concerns
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discovery aimed at gathering evidence to establish an alter ego theory and personal jurisdiction

over foreign thivd-party defendants, as well as the ongoing general discovery relating to

damages.

Standards for Motions to Compel
Generally, civil discovery is governed by Rules 26 through 37 of the West Virginia Rules

- of Civil Procedure, These Rules generally provide for broad discovery to unvell evidence which
is relevant to the conteéted issue. |
“Parties may abtain discovery regarding any matter, not privileged, which is relevant to

the subject matter involved ‘in the pending acfion,” including discovery which is “reasonably
caleulated to lead to the discovery of admissible evidence.” W. Va. R. Civ. P. 26. Rule 26 also
permits a trial court to limit the frequency or extent of use of discovery if it determines that:

(A) The discovery sought is unreasonably cumulative or

duplicative or is obtainable from some other source that is more

convenient, less burdensome, ot less expensive;

(B) The party seeking discovery has had ample opportunity by
 discovery in the action to abtain the information sought; or

(C) The discovery is unduly burdensome or expensive, taking inta

account the needs of the case, the amount in controversy,

limitations on the paities’ resources, and the importance of the

fssues at stake in the litigation.
1d. Further, trial courts are “permitted broad discretion in the control and management of
discovery.” Stafe ex rel. State Farm Mur. duto. Ins. Co. v. Marks, 230 W, Va. 517, 523, 741
S.E.2d 75, 81 (2012).

In regard to discovery responses, Rule 33 provides that “[each interrogatory shall be

answered separately and fully in writing under oath, unless it is objected to, in which event the
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objecting party shall state the reasons for objection and shall answer to the extent the
interrogatory is not objectionable.” W.Va. R. Civ. P. 33 (a). Requests for Production are
governed by Rule 34 which yequires paities to respond to this type of request within certain time
frames and to “organize and label them to correspond with the categories in the request,” W, Va.
R. Civ. P, 34 (b). When a party fails fo fully respond, the requesting party may file a motion to
compel in accordance with Rule 37, at which time the trjal court weighs the requestand
objections therefo upon the requirements of Rule 26 and other applicable law.

Discussion and Conclusions of Law

In the case sub judice, Defendants® Motion concerns discovery aimed at gathering
evidence to establish an alter ego theory and personal jurisdiction over foreign third-party
defendants as well as interrogatories and requests relating to damages. The issue at hand is’
whether Plaintiff and Third Party Defendants should be required to fully or further respond to the
challenged discovery.

The Cowt will consider the following issves, in turn: Defendants’ tequests regarding
items from Central West Virginia Energy Company, Inc. and AT Massey Coal Company, Inc. v.
Mountain State Carbon, LLC, SNA Carbon, LLC, Severstal Wheeling, Inc., Seversial North
America, Inc. and OAO Severstal [“West Virginia Energy Case™); Defendants’ requests relating
to the alter ego claims; Defendants’ requests regarding damages; some remaining miscellaneous
requests; and finally Plaintiff and Third Party Defendants’ procedure of contemporaneously
objecting and responding. Upon full discussion and consideration, the Court finds that the

requests should be partially compelled.

A. Production of Discovery From West Virginia Energy Case
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Defendants aver that Plaintiff and Third Paity Defendants have failed to fully respond with
ail informaﬁon within their reasonable control ‘in response to Request 17 to Third Party
Defendants. In Request No. 17 of Defendants’ fivst set of discovery to SNA Carbon and other
third paty defendants, as well as in Request No. 1 of Defendant’s third set of discovery to
plaintiff', Defendants requested that Plaintiff and Thivd Party Defendants “[pJroduce all
documents produced by Mountain State Catbon, LLC (“Mountaiﬁ State™) or its affiliates in its
recently séttlcd lawsuit styled Moukrain State C'afbon v. Central West Virginia Energy, er al.,”...
relating or peftaining to coke praduction and sales by Mountain State (actual and
forecasted/projected) and coal purchases and consumption by Mountain State (actual and
forecasted/projected).”

| Plaintiff and Third Party Defendants have responded, in part, by challenging the
relevance of the West Virginia Energy case, given that it involves different parties and different
issnes, including different contracts. The response also objected to the request because it is
overly broad, unduly burdensonie, seeks proprietary information protected fiom discovery.
Defendants’ rebuttal memorandum claiins that the existing compilations of documents
which provide the support for the specific alter ego allegations contained in the complaint against
Severstal in the West Virginia Energy case ave virtually identical to those asseited in cenai_n

paragraphs of the second amended counterclaim in the case at bat.

' Each third perty dsfendant was served with kts own set of discovery, but each was mostly duplicative of the other
defendant's. Request no. 17 is the same for each “first set” of discavery to each third party defendant.

2 Aceording to the Pederal Civit Docket, the correct title of the refevenced case is Cenfral West Virginia Energy
Company, Ine. and A.T. Massey Coal Company, Inc. v. Mountain State Carbon, LLC, SNA Carbon, LLC, Severstal
Wheeling, Inc., Severstal North Arterlea, Inc. and QAO Severstal, 5:09-cv-0467, United States District Court for the
Southern District of West Virginia, Beckley Division '
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The Court finds that the request information is itrelevant. While actual and forecasted
coke production, coke sales, coal purchases, and coal consumption by Mountain State may well
be relevant and discoverable, determining what discovery was produced in a previous case is not
relévant to the subject matter at hand, A review of the Responses and Objections of Mountain
State Carbon, LLC to Defendants® Third Set of Discovety to Plaintiff Mountain State Carbon,

" LLC reveals that documents to show actual and forecasted coke production, coke sales, coal
purchases, and coal con.sumption By Mountain State were indeed produced, though MSC
objected to Seekfﬁg out and providing the actval productions made in the unielated case.’

Though discovery is broad in nature, boundaries must be set when it appears that a party
is requesting overly broad, unreasonable, or irreievant discovery. “Discovery is not limited only
to admissible svidence but applies to information reasonably calcﬁl_atcd to lead to discovery of
admissible evidencé; nevertheless, information sought must be relevant to issues in case. Rules

| Civ.Proc., Rule 26(b)(1).” Stafe Farm Mut. Auto. Ins. Co. v, Stephens, 188 W. Va. 622, 425
S.E.2d 577 (1992). To weigh the relevancy of the sought discovery, the coutt determines "how
sub;tantively the information tequested bears on the issues to Bc tried.” Id.

Fuither, the nature of this case is complex: the parties captioned above are direct
competitors and much of the requested discovery is proprietavy. The fact that some information

is proprietary does not shield it from discovery alone. However, coutts should be sensitive to the

3 “without waiving the stated objections, documents identifying coke production and sale by Mountain State (actual
and forecasted/projected) and coal purchases and consumptlon by Mountain State (actual and forecasted/prajected)
were previously provided, and nmbered ... (lnvoice and payment records for lo vol coal fiom 2007 throngh 2011)
and ... (reports and communications about coke production business interruptlon). In addition, ses the Mountian
State Carbon, LLC 2007 and 2008 Daily Theoretical Production graphs and accompanying data altached horsto...
Mountain State Carbon, LLC Lo Vol Inventory Levels for 2007 and 2009 graphs and accompanying data attached...
and Mountain State Carbon, LLC’s Summary of Coke Production vs. Business Plan...” See also section E herein.
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complicated nature of such cases and enfotce the proper boundaries of discovery in order to best

effectuate a fair and just result

Here, the only evidence of alter ego workir;g_s that pertain to the case at bar is the control
and dominion over Plaintiff by OAO Severstal and SUSH through and between Severstal
Deatborn, SNA Carbon, and Severstal Wheeling. Also, interrelated management between those

 entities and PBS Coals, Inc. is relévant to the issue of damages. In Request 17, Defendants seelc
productions made in an unelated civil action, In the instant case, it is irrelevant how discovery
was conducted in the West Virginia Energy case. Accordingly, Request 17 to Third Paty

Defendants* is beyond the scope of discovery, and the objections must be upheld on this ground.

B. Alter Ego Claims

Defendants explain that Bluestone originally served wider discovery regarding its alter
ego claims. However, Bluestone has narrowed the scope of some of its requests and currently
seeks an order compelling only those requests outlined below.

1. Officers and Directors

In Intervogatoties No. 3 and 4 to Third Party Defendants’, Bluestone asks that the
Plaintiff and Third Party Defendants identify the officers and board membets ox managers of
various subsidiaies of Plaintiffs ultimate parvent, OAQ Severstal. Pilainﬁff and Third Party
Defendants provided the requested 1nformaﬁon for some of the subsidiaries and agreed to

produce the same information for SUSH, but, accotding to Defendants, have naot done so.

4 This includes the duplicative requests thronghout the discovery sets.
5 The Motion to Compel cites Interragatories No. 4 and 5 to Third Party Defendants but a review of the
Interrogatories reveals that No. 5 ig not related to the arguments set forth In section B.1.
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Plaintiff and Third Party Defendants haye. declined to provide this information for other
Severstal companies including PBS, which after its acquisition by the Severstal group, replaced
Bluestone as MSC’s coal suppliet. |

Plaintiff and Third Party Defendants otherwise objected that the requested information
was itrelevant to any of the claims in this action. “Therefore, Bluéstone now has the officer and

" board member or manager information for each of the 'Third-Pény Defendants, who avé the only

entities who are alleged to be aiter egos of MSC by Bluestone.”

Bluestone replied that, “[pJursuant to Bowers, Bluestone is entitled to explore the degree

to which companies operating under the direct or indirect ownership of OAQ Severstal shave

common management.”

The above cited case of Bowers v. Wurzburg, 202 W. Va. 43, 501 S.E.2d 479 (1998), set
forth factors citcuif courts should use when determining whether a child corporation is acting as
an alter ego of a parent company and therefore should hold the parent company to the same
pel_-sonal jurisdiction as it-s'subsidiary doing business in West Virginia.

We hold that the following factors must be considered by a circuit
court, in addition to any other factors relevant to a particular case,
in determining whether to assert personal jurisdiction over the
parent company of a subsidiary doing business in West Virginia:

“(1) Whether the parent corporation owns all or most of the
capital stock of the subsidiary;

“(2) Whether the parent and subsidiary corporations have
common directors and officers;

“(3) Whether the parent corporation finances the
subsidiaty;

“(4) Whether the parent corporation subscribes to all the
capital stock of the subsidiary or otherwise causes its
incorporation;

“(5) Whether the subsidiavy has grossly inadequate capital;

08-C-360 Order Granting in Part Blyestone’s Mation to Compel
Page 8 of 36




" Dec. 30, 2013 3:12PM No. 1746 P,

“(6) Whether the parent corporation pays the salaties and

ather expenses or losses of the subsidiary;

“(7) Whether the subsidiary has substantially no business

except with the parent coxporation ot no assets except those

conveyed to it by the parent corporation;

“(8) Whether in the papers of the parent corporation ot in
the statement of its officers, the subsidiary is desctibed as a

department or division of the parent corporation, or its

business ot financial vesponsibility is referred to as the

__perent corporation’sown;

“(9) Whether the parent corporation uses the property of

the subsidiary as its own;

“(10) Whether the directors or executives of the subsidiaty

do not act independently in the interest of the subsidiary but

take their oxders from the parent corporation in the latter's

interest; and

“(11) Whether the formal legal requirements of the

subsidiary ave not observed. [Citation omitted.]”

Id. at 54.

The Defendant secks to discover if any of the parent and subsidiary corporations have
common directors and officets as &clineated in the Bowers factors, In most situations the scope
of the disqovery requests should be limited to the corporations within the alleged chain of
command. However, the second Bowers factor is markedly different from the ten other listed
factors. All but the second fa&.tor specifically points coutts towards exemining the relationship
between the parent cotporation and fhe subsidiary. The second factor deviates from the more
narrow scope of examination and asks whether the patent and subsidiaty corporations have
COIMMON t.:lircctors and officers. Because Bowers specifically widens the scope of this
determinant to multiple subsidiaries, the request found in Interrogatories No. 3 and 4 to Third
Party Defendants ave relevant and appropyiate to compel.

2. Financial Statements and Related Company Confracts
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In Requests No. 38-48 to Third Iiarty Defendants, Defendants requested Bowers financial
information to determiné the degree of interrelatedness amongst varions companies and included
entities such as PBS Coals, Inc., Severstal Trade, Inc., Severstal Investments, LLC, and Severstal
Wheeling Holding Company, which ate not alleged to be alter ego companies of Plaintiff, MSC.f
The Motion avers that Plaintiff initially objected to these requests on the grounds that they

sought information that was proprietary, inrelevant, and overly broad in scope. Bluestone thus

changed its requeistrtr(;incrlrﬁdc only the ‘;I;iéf;cst lévcl financial staﬁﬁéhﬁ foreach ofthe
identified entities, for the period 2007-2009, which veflected initial and current capitalization of
the companies and their net worth,” as well as “accounting documents which reflected any
intercompany accounts and ttansfers between the related companies,” and “any agreements oy
contracts between the related companies.” Plaintiff and Third Party Defendants did not modify
their objections except that they produced an agreement hetween MSC and SNA', and agreed to
supplement OAO Sevesstal's response yegarding related entity transactions "upon the discovery
of relevant information.” Plaintiff and Third Party Defendants otherwise limited this response fo
contracts involving Plaintiff’s purchase of lo-vol metatlurgical coal.

The reply avers that because OAQ Severstal is a public company, its financial reports for
the relevant time period can be found on its website, and such information was provided to

Bluestone in OAQ Severstal's Response to Request No. 45. Further, the reply asseits that this

S Tlie requests referenced by Defendants state as follows (using the requests propounded to Dearborn, first set, as an
example) : "Praduce all year-end and quarterly finiancial statements, including balance sheets, income statsments
(P&L), cash flows, and other acconnting information reflecting the assets and liabilities, the earnings and losses, the
revenues and expenses, and the cash flows of Mountain State (No. 38), Dearborn (No, 39), Severstal Wheeling (No.
40), Dearborn {No, 41- duplicative), Severstal Wheeling Steel Group (No, 42), Severstal Wheeling Holding
Company (No. 43), SUSH (No. 44), DAD Severstal (No, 45), Severstal Trade (No. 46), Severstal Investments (No.
47), and PBS (No, 48) for each year/quarter during the period January 2007 through Decomber 2009,"

7 Owns 50% of MSC and subsldiary of OAO, SUSH, and Dearbor.
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Request, issued to each of these parties, far exceeds the scope of the factots contemplated by
Rowers and the issues in this case in that it (1.) seeks information from parties that ate not
alleged to be alter egos of MSC, (2.) is niot fimited to the alleged alter ego relationship with
MSC, and (3.) includes four levels of parent/subsidiary reiationships, instead of one as
conter_r_l_p_l_atf_a_d by Bowers. .
Defendants allege thatrthc SNA { Mountam Stﬁte contrérct'do‘raisr notsa‘usfy the request, -
“because the alter ego inquity is broader than the transactions at issue in this case, and
. ENCOMpasses the parties’ entire manner of conducting business and the degree of interrelatedness
and control among the entities.” Defendants further content that Plaintiff and Third Pa.rty
Defendants have failed to show why thcy could not reasonable respond and that any proprietary
concerns could be addrcsscci by a proteciive order.

Here, Defendants are seeking relevant information that would tend to show whether the
parent corporation finances ihe Plaintiff subsidiary, subscribes to ail the capital stock of the
subsidiavy or otherwise causes its incoxporation, and other financial information that could show
fhat the subsidiary is merely an alter ego of its pavent company. However, the Defendant is also
seeking irrelevant information when it pursues such information out‘side of the alleged chain
between OAO Severstal and MSC. Bowers suppots discovery of information which may show
an alter ego between the parent company and the subsidiary.202 W, Va. 43. It appears the
Defendants ave seeking to discover not only an altex ego as alleged, but a modus operandi for
OAO Severstal. A modus operandi theory is not supporied by case law and not relevant to the
issue of whether OAQ Sevetstal is treating the Plaintiff as an alter ego. Neither is such

information reasonably calculated to lead to the discovery of admissible evidence. Accordingly,
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the Plaintiff and Third Party Defendants cannot be compelled to produce the sensitive financial
information of subsidiaries outside the alleged chain between OAO Severstal and MSC.
Therefore, Plaintiff and Third Party Defendants must produce the highest level financial
statements for each of the entities which hold some ownexship, interest, or governance of the
chain of ownership between OAQ Severstal and MSC, for the period 2007-2009%, which
reflected initial and current capi-taliiéﬁdh_of the companies as well as “accounting documents
_which reﬂec.ted any intercompany accounts and transfers between the relaterd companies,” and
“any agreements or contracts between the related companies.”

Additionally, if the Defendants are successful in showing an alter ego relationship
between the Plaintiff and OAQ Severstal, the relationship of PBS Coals and OAOQ Severstal may
be relevant for determining damages. If Defendants can show that 0AO Severstal used both
MSC and PBS Cosls as alter egos, Defendants may be able to show that MSC incurted
substantially less damage than it claims. Thus, such information between OAO Severstal and
PBS Coals is discoverable and must be compelled, However, the net worth inten';)gatoly is too
far reaching and irelevant to the Bowers factors. Nor is this.patticular request reasonably
calenlated to lead to the discavery of admissible evidence.

Further, iri this matter, a protective order is inherently inadequate, The partics are direct
competitors and cleaily each company would desire to protect its propristary information from
the very patties requesting discovery. However, information is not protected from discovery

simply because it is proprietary, Thevefore, while not a complete solution to this issue, the

¥ As an example, Severstal Wheeling, Tno, owns $0% of the membership of the Plaintiff, MSC., If Seversial
Whesling is shown to be an alter ego, the alleged chain of command conld connect MSC to SUSH and concelvably
OAO Severstal. SNA Carbon owns the other 50% of membership of Plaintlff, MSC, and its pavent is, Dearborn.
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parties may well benefit from a protective order. Accordingly, the parties shall propose any
desited protective orders to the Court in accordance with the rulings herein.

3, Descriptions of the Companies’ Opetations and Orgenization

The instant Motion incorrectly cites to Inferrogatory No, 1 of Defendants’ Second Set of

_ Discavery to Plaintiff Mountain State Carbon, LLC. This intetrogatory does not yequest a

“genelal descuptlon of the business conducted by a number of the interrelated entities” asthe

) Motion states.? The Plaintiff and Third Party Defendants suggest that Defendants meant to direct
the Court to Defendant’s second set of discovcry directed to SNA, Dearborn, and SUSH, which
asked these parties, “If you perform any functions other than to serve as a-holding company for
Se;verstal subsidiaries, desctibe in detail what those are.” Defendants’ rebuttal memorandum
does not contest this correction.

A review of the pertinent interrogatory answers reveals general company descriptions as
Defendants admit were produced, “SNA Carbon is a purchaser and seller of coke products from
Mountam State Catbon and is an owner of 50% of the membershlp units of Mountain State
Carbon.”, “Deatborn is not a holding company Dearborn owns and opetates steelmaking
facilities primavily for the automotive, pipe and tubing, construction, appliance, furniturs, and
stiip re-rollers and galvanizer industries,” and “SUSH is a holding company for Severstal
Dearborn and ceﬁain other North American affiliates, not including PBS Coals, Tne.” Defendants
fail to address with auny particularity how the answers listed above were not responsive to the |

interrogatory inquired. Accordingly this paticular discovery request must be denied.

9 uplease state the current address for John Davis, who previously served as an officer with Whealmg—Pntsbm gh
Steel Corporation and, if you do niot know Mr. Davis® current address, please provide his last known address.”
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Bluestone also complains that OAO Severstal has i.nadcquately answeted Interrogatory
No. 2 of its first set of discovery to CAO cherstal,' which tequests the identity of each owner of
PBS and the owner of those entities on up to parent company OAO Severstal from August 2008
through Ithc end 0f 2009. OAO Severstal objected based upon relevance but did give limited
information regarding PBS’s ownetship.'® "PBS, Inc. was owned by Mincorp, Inc. In addition,

 there was one additional UsA cntiti, 'fﬁ;éé'éanadian entities, one entity from the Nethexlands,
and one enti_ty from Russia before OAQO Severstal appears in the corpdrate structute for PBS
Coals, Inc.”

These two interrogatories may be relevant to the issue of damages if the Defendants are
successful in proving that OAO Severstal acts as the alter ego of Plaintiff, MSC. Futther, 0AO
Qeverstal’s answer fails to fully answer the question asked as requived by Rule 33 of the West
Virginia Rules of Civil rProccdure. Accotdingly, thé interrogatroy is appropriate to compel.

Similaﬂy, Bluestone complains that OAO Severstal has inadequately answered Request
No. 52 of its first set of discavery to OAQ Severstal. In Request No. 52, Bluestone asks OAO
Severstal for “all charts and othes documénts .relating or pertaining to the corporate organization,
hierarchy, structute, and owncrship of the Severstal corporate family during 2008 and 2009 from

- 0AO Severstal down to the level of Mountain State Carbon, LLC and PBS Coals, Inc.”

OAO Severstal has neither provided any corporate documents reflecting theit ownexship

structure nor have they stated that such documents do not exist. Instead, OAQ Severstal objected

to the request in that it was overly broad and iitelevant to the scope of discovery,

10 gee section B
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As it pertains to the a‘lleged chain of management of MSC, Request No. 52 is relevant to
the issuc; of jurisdiction and damages. Ag it pertains to PBS, No. 52 may be relevant to the issue
of damages if the Defendants are successful in proving that OAO Severstal acts as the alter ego
of Plaintiff, The corporate organiza_ti_on, hierarchy, structure, and ownership of the Severstal
companies is relevant as it pertains to the relationship between the parties and PBS Coals. This

 relevance, however, does not extend beyond that alleged chain of command Into all subsidiaiies
at the “level of” MSC and PBS. Accordingly, the Plaintiff and Third Pa'rty Defendants shall be
compelled to produce any chatts in the possession of OAO Severstal demonstrating the corporate
organization, hierarchy, structure, and ownership of the Severstal corporate family during 2008

* and 2009 between OAO Severstal and MSC, as well as such hierarchy between OAQ Severstal
and PBS Coals.

4. Plaintiff’s Customers

To determine whether the Plaintiff has substantially no business except with its parent
corporation, Blucsto:nc’s motion states that it has requestcd information and documents
identifying all of the Plaintiff's.customers during the relevant period as well as the ferms upon
which these sales took place, i.e., at cost ot otherwise.'"

‘The Plaintiff and Third Party Defendants reply mcmoranGUm objects on the ground that
the customer list is extremely proprictary and that Bluestone's discovery requests seek a
“completely open book for MSC’s entire business when the issue in this case is the bm.ach of one
contract. Therefore, theve should be limits to what is requested.. » Plaintiff and Third Party

Defendants continue that MSC has produced monthly business reports for 2007, which identify

! nterrogatories No. 9, 10, and 12 of Defendants® fourth set of dlscovery to Plaintiffs, and duplicate Interrogatories
No. 1 and 13 to Third Party Defendants.
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its customers, as well as a Coke Supply Agreement with Wheeling Pittsburgh Steel Corporatit)n12
and the Coke Supply Agresment with SNA, which set forth terms for coke sales to management
members dating back to 2005.

Contested interzogatories 9 and 10 ask Plaintiff and Third Paity Defendants to identifj!

each customer, excluding other opetations owned by its parent/affiliates, from August 2008 to

* December 2009 and the percentage of MSC's revenues made up by sales to unaffiliated —
cnstomers. Interrogatory No. 12 seeks the margins of each of those sales and all documents
relating or pertaining to the identity of those customers, the amount of that mark-up, and the
amount and period of those sales.

Interrogatories No. 9 and 10 mirror the seventh and ninth Bowers factors and are
accordingly partially relevant, Intérrogatmy No. 12 is likewise partially relevant as it could
unveil terms upon which sales took place and thus demonstrate the use of MSC as a conduit to
procure merchandise or sexvices for arelated entity as an indicator of an alter ego stétus. Laya v.
Erfn Hanes, Inc., 177 W. Va. 343, 352 8.E.2d 93 (1986). However the information sought is
also highly sensitive due to its proprietary nature and the relevance of the sought information aﬁd
the complexity of the c-ase must be wejghed.

Tust as in Srate ex rel, Arrow Cﬁncrete Co. v. Hill, this proprietary informatjon is elicited
by a direct business competitor. 194 W. Va. 239, 247, 460 S.E.2d 54, 62 (1995). In drrow, an
antitrust and unfair trade practices action, the plaintiff requested income tax returns, pricing
policy, price lists, and how the prices were determined, including the use, time pexio ds,

application and conditions of discounts, escalation clavses, formula, multipliers, adjustments and

2 The agreement transferred to its successors, Esmark, Severstal Wheeling, RG Steel.
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labor and material indices. J4. The plaintiff also sought quartetly gross and net sales records of
domestic and foreign sales and a list of customers and the amount of each purchase by gach
customer among ather sensitive information. 7,

After 1'eviewing the discbvary requests, the 4rrow trial court found, and the West
Vn glma Supreme Court of Appea[s subsequently upheld, that the mermat;on sought was
reasonably calculated to lead to thc d1scovc1y of adrmssﬂ)le ev1dcncc because the very nature of
an antitrust /unfair trade practices action involves the discovery of how a business conducts
itself, The Court opined that “the fact that business trade secrets ave being discovered does not
make the information being sought less relevant,” The Court followed that because the discovery
was not oppressive on its face and “the defendants, unlike State Farm in Stephens, supra, ha{d]
failed to demonstrate how the discovery [was] oppressive and unduly burdensome,” the tyial
court did not err in coﬁpclling the discovéry. Id

Here too, the information sought is proprietary. However much of the interrogatories are
algo relevant to determining if the Plaintiff is being treated as an alter ego of its parent
companies. The Plaintiff and Thitd Party Defendants have failed to brief any objections of undue
burden. Therefore an analysis of whether the discovery is burdensome in light of the issues at
stake iﬁ the litigation Is unnecessary, leaving only an examination of the 1elevance of the
confested interrogatories. |

The percentage of MSC’s revenues made up by sales to unaffiliated customers is relevant
and discoverable as it may unveil evidence in fine with the seventh s_md ninth Bowers factors.
However, tﬁe actual identities of each customer are heyond the scope of relevance. Likowise, the

amount of mark-up for coke or other products sold to OAO Severstal affiliated companies during
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the applicable period is televant to determiniug if the Plaintiff was used as a conduit to procure
merchandise or services for a related entity as an indicator of an alter ego status. However, a
1e_quest for each and every document relating or peﬁaining to the information responsive to such
sales is beyond the scope of relevant discovery and not reasonably calculated to lead to the
discovery of admissible evidence. Therefore, the Plaintiff and Third Party Defendants are
compelled to produce the peréentégé of MSC’S i;cﬁchué;fﬁédiéﬂﬁini ;Dryﬂsait;si;c;)rﬁﬁai\fﬁli'ateﬁ
customers but may redact the idcntity of such customers. Plaintiff and Thitd Party Defendants
are compelled to produce the amount of mark-up for coke o othet products sold to OAO
Severstalh affiliated companies during the applicable period.

5. Existing Compilations of the Requested Documents

Defendants complain that Plaintiff and Thitd Paity Defendants refuse to produce excerpts
from transcripts of coal price ar_bitraﬁons with Massey/Central West Virginia Energy duting
200;8-2009 or other documents used or exchanged in discovery in those praceedings, relating to
allegations contained in Bluestone’s First Amended Counterelaim.

Plaintiff and Third Palﬁ' Defendants object to the request for production because, infer
alia, the request is out_side the relevaﬁt scope of discovety and subject to a mutual confidentiality
provision. Consequently, Plaintiff replies, MSC is barred from producing anything from the

| arbitration without consent of Massey/Cenral.

As &iscussed in section A'herein, determining what was said in negotiations or produced
in a previous case is not rélevant to the subject matter at hand. Though discovery is broad in
natuye, boundaries must .be set when it appears that a party is requesting oveily broad,

unreasonable, or itrelevant discovery. Here, excerpts from the transcripts of an arbitration in an

08-C-360 Order Granting in Part Bluestone’s Motion to Compel
Page 18 of 36




Dec. 30. 2013 3:13PM No. 1746 P 22

untelated case are not relevant or matexial to the case at bar and are not reasonably calculared to
lead to the discovery of admissible evidence. Accordingly, the objection is sustained.

C. Requests Regarding Damages
. Defendants aver that “because the CSA was a requirements contract, Bluestone's liability,
| if_ any, .§hould be limited by the amount of coal required by Plaintiff in order to produce coke folr
its customets' steel plants,” Accgldméydocuments iéﬂécting “7P1aintiff‘s coke i)roduction and
its sales to its patents and affiliates, as well as documents reflecting the coke consumption and
steel production of those affiliates, al] relate to this issue.” Further, Defendants request
- information aimed at exploring the differences between PRS’s cover CSA and contracts with
Unafﬁliatéd customers To measure any benefit the Severstal group of comp anies may have
received from the cover CSA. “[The Plaintiff and [Third Party] Defendants’ motive for
terminating the CSA may have had more to do with ihé purchase of PBS and the collapse of the
‘market than with any actions of Bluestone. If s0, Bluestone cannot be held responsible for
damages that it did not cause.” Memorandum in Suppart of Defendants’ Motion to Compel at
page 14.

Plaintiff and Third Party Defendants agree that Bluestone is entitled 10 discov;ary on
damages but objects to the breadth and scops of those requests. Plaintiff MSC states that it has
provided all documentation refied upon by its expest irt its report on damages and as such, the
Plaintiff and Third Party Defendants have fully responded. Futther, MSC acknowledges that
coal supply agresments for cover ate relevant and has produced those contracts,-howevet

disagrees that Defendant is entitled to “explore the benefit” that Severstal companies may have

received fiom the transaction over and above the contract price.
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 This section revolves around the conflicting measure of damages. Defendants request this
Coutt compel discovery regarding the description of damages, existing compilations of
documents relating to damages, documents related to the termination of the CSA, the
relationship berween plaintiff and its alleged cover supplier and newly acquired affiliate, PBS
Coals, Tnc., the impact of Bluestone’s breach, and documents relating to Bluestone’s
pefomnce,

1. Description of Damages

Defendants complain that Plaintiff hasn’t adequately responded to Interrogatory 3 of
Defendant’s Fourth Set of Discovery to Plaintiff, which requests “a computation of each
category of damages claimed by you, andrfor each such category of damages state, in detail, the |
basis for such computation, including in that statement the amount of coal, the price of the coal,
the time period, and the alleged breach upon which such computation is based, and identify all
documents relating or pettaining to the information responsive to this Interrogatory and/or upon
which your computations are based.” |

Plaintiff aﬁd Third Party Dcfendants counter that they have already produced an expeit
report and suppotting dobumentation. In rebuttal, Defendants aver that MSC is being too
selective in answering the requests and has withheld documents which are obviously related to
damages. The Rebuttal gives an example wherein a produced contract provides that it s
controllcd by a letter attachment which has not been produced despite two-follow up requests
from Bluestoncl. Defendants also point to othet unproduced documents, such a8 terminations with
two coal brokers for the puichase of PBS coal that pre-dated MSC's termination of the Bluestone

CSA which may shed light on whether the “catry over” coal should be included in the damages.
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. Plaintiff and Third Party Defendants have failed to fully respond to Intervogatory 3 of
Defendant’s Fourth Set of Discovery to Plaintiff and should be compelled to the extent they have
not fully answered.

2. Bxisting Compilations of Documents Relating to Damages
7 The referer‘mcd requests call for all documents produced by MBSC or its affiliates in its
recently settled lawéﬁié ];arfounfainr State C’mbonv Cenrml WeerngmiaEnngy etal, relating
to coke production and saleé as well as coal purchases and consumption (both actual and
projected) by MSC. Again, this information is outside the scope of discoverable evidence. Here,
as in section A and B(5), determining how discovery was conducted in an unrelated case is not
relevant to the subject méfter at hahd. Hete, a patty is requesting ovetly broad, irrelevant
discovery and as such, a further response to Request No. 1 of the Third Set of Discovery to
Plaintiff and Request No. 17 to Third Party Defendants will not be compelled.

3. Documents Related to the Termination of the CSA

a. Commumications regarding the decision to terminate

According to Bluestone, after fist wholly objecting to discovery Request No, 12 and 13
of Defendants’ Fourth Set of Discovery to Plaintiff and Request No. 18, 19, 20, and 21 of |
Defendants’ Third Set of Discovery to Plaintiff and their duplicates®, Plaintiff and Third Paity
Defendants have now produced communications involving Plaintiff, SNA, and Desarbor,

Further, Plaintiff and Third Party Defendants have responded that SUSH and OAO Sevetstal da

1 Request No. 12, Fourth Set of Discovery to Plaintiff (communications); Request No. 32 to Third Party Defendants
(same); Request No, 13, Fourth Set of Discovery to Plaintiff (minutes); Request No. 33 to Third Party Defondants
(sane); Request No. 18, Third Set of Discovery to Plaintlff (communications involving OAO Severstal); Request
No. 32 1o Third Party Defondants (same); Request No. 19, Third Set of Discovery to Plaintiff (minutes of OAQ
Severstal); Request No. 33 to Third Party Defendants (same); Request No. 20, Third Set of Dlscovery 10 Plaintiff
(conmnunications involving Severstal Dearborn); Request No. 21, Third Set of Discovery fo Plaintiff (minutes of
Severstal Dearborn}
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not have any communications responsive to the above listed requests. With regard to minutes,
7 Defandants represent that Plajntiff and Third Party Defendants have stated that SUSH and

Dearborh's minutes are "not responsive to this request," and that SNA Catbon, LLC and OAO

Severstal have no responsive minutes.

Defendants, howeVer, comptain that Plainfiff and."l‘hird Party Defendants should be
rcquire& tﬁ cleatly state whether SIJ:SH -ﬁnd Dcal;bérﬂrhﬁvcién;riBﬁéii{ésé records relating 1o this
topic. Plaintiff and Third Party Defendants reply that the requests are too wide in breadth due to
the inclusion of six non-partics. Specifically, Plaintiff and Thivd Paity Defendants point to
Request No. 12 of Defendants’ Forth Set of Discovery to Plaintiff, which calls for “all
communications, transactions and/or agreements” from 2007-2009 in which any entity within
Severstal companies was a patty relating to the termihation of the MSC CSA with Bluestone,

The requests for production at issue are relevant o the allegations in this case but overly
broad 1I:0 the extent that they seek documents and c;ammunications outside the control of the
partics. Otherwise, all communications, transactions, agreements, and minutes which concerh the
termination of the MSC CSA with Bluestone até relevant and within the scope of reasonable
discovery. Accordingly, this Coutt will compel the Severstal companies to clearly state whethet
SUSH and Dearborn have any communications, transactions, agreements, or minutes relating to
this topic, and to produce any such documents of any 0AO Severstal subsidiary that are in the
parties” possession, custody, or control. Tnformation sought from non-parties that is not
accessible to the named parties must be sought through the power of subpoena,

b. The Acquisition of a Metallutgical Coal Producer
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The instant Motion to Compel asserts that any intentions of the OAO Severstal family to
acquive a metallurgical coal supplier, either Bluestone or 2 competitor of Bluestone, bear on the
magnitude of damages Plaintiff may claimasaas a vesult of the alleged breach of the CSA
between MSC and Bluestone. If the Plaintiff, or OAO Severstal under the alter ego theory,
“intended to replace Bluestone in any event, then Bluestone's alleged breach could not have

 resulted in the damages which Plaintiff claims.” The Dé'féndants assert that MSC commitied to -
repair the tram when the Plaintiff and Thitd Party Defendants expected to acquire Bluestone and
that only upon its decision to acquire a competitor did MSC terminate the CSA at issue. Further,
Defendants aver that the circumstances under which Plaintiff replaced Bluestone as'a supplier,
including the terms under which it began to obtain replacement coal from PBS, relate directly to
the Plaintiff's claimed.damagcs i this case. If Plaintiff paid PBS a higher than market price or
contracted with PBS on a non-arms' length basis, then this information would, likely impact the
valnation of the alleged rreplaccment contract for damages putposes. Under this alter ego theory,
Defendants seck evidence of a desive to benefit PBS by providing it an outlet for its production,
thus providing 5 motivation for termination of the MSC and Bluestane CSA.

The contested discovery requests all minutes of Board of Managers/Board of Directors
meétings of any entity within the Severstal family of companies during the relevant period
relating to prospective or actual purchases by any Severstal entity of a metallurgical coal
producer, as well as all commuinications, fransactions and/or agreements to which any entity

within the Severstal family of cornpanies was a party, relating or pertaining to such prospective
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or actual purchases.. 14 plaintiff and Third Party Defendants object to the requests on the basis of
relevance and breadth of scope.

Here, Defendants have demonstrated why the requested discovery is relevant, Again,
however, the partieé cannot be compelled to produce documents and commuﬁications outside the
control of the parties. Further, it appeats that the replacement of the MSC/Bluestone CSA was
limited to lo-vol coal.'s As such, it is appropriate o limit the discovery to documents relating to
purchases of lo-vol metallurgicai coal producers. Accordingly, all minutes, communications,
transactions and/or agreements concerning ptospective or actual puwhéses by any Severstal
eitity of & lo-vol metallurgical coal producer within the paties’ possession, custody, ot control

~ gre televant and within the scope of 1'casonal?Ie discavery. Plaintiff and Thirci Party Defendants
ynust be directed o supplement their answers 'accordingly.

4. The Relationship Between Plaintiff and Its Alleged Cover Supplier and Newly
Acquired Affiliate, PBS Coals, Inc.

Continuing on with the theory that MSC was motivated to terminate the Bluestone CSA
by a desire to cover with an affiliate at a higher cost due to an alter ego relationship with its
parent company, Defendants request this Court compel discovery relating to a failurcl to mitigate.

Defendants aver that Bluestone must first examine the Plaintiff's coal requirements, its

 sales of coke, and the use of that coke in the manufacture of steel by its affiliate in order to

determine whether the PBS contract actually qualifies as cover. However, Defendants fail to

Y Requests Na, 16 and 17 of the Fourth Set of Discovery to Plaintiff (Request Nos, 36 and 37 fo Third Party
Defendants); Request No. 9, Third Set of Discovery to Plalntiff (Request No. 25 to Third Party Defendants);
Request No. 11, Second Set of Discovery to Plaintiff (Request No. 11 to Third Party Defendants); Request No, 12,
Second Set of Discovery to Plaintiff (Request No. 12 to Third Party Diefondants)

15 efendsnts did not contradict this objeotion in their rebuttal memorandum.
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inform the Court which interrogatonies or requests for production of documents Plaintiff

allegedly failed to fully answer.

Likewise, Defendants argue that they are entitled to inguire into PBS's costs of

production data, for the purpose of inquiting into whether it improperly favored PBS. Again,

Defendants fail to inform tﬁe Court which discovery was allegedly unanswered, However,

Plaintiff and Third Party Defendants have set forth Requests No. 7 of Defendéhf; foﬁith setof

discovery to Plaintiff as an example of such discovery sought by Defendants.

Please produce annual income statements and other documents

reflecting the

production costs for PBS Coals for the years 2009 -

2012 by mine and pepatation plant, showing tons produced and
production costs detail, both in dollars and dollas pet ton,

including:

a.
b.
<

[y
-
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Tons sold and produced
Revenues :

Direct mining costs

i, - Labor

ii. Materials

fi,  Supplies

iv, Diesel fuel

V. Power

i, Contract services
Transportation

Sales related costs

i Royalties

ii. Black lung tax

ii. Federal reclamation fee
iv. State taxes

General & administrative costs

Capital related costs
i Depreciation
il. Depletion

iil.  Amoitization

Asset retirerment obligation
Coal inventory adjustment
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Plaintiff and Third Party Defendants object to Reguests relating to PBS’s financial
performance and other contracts becauss it is irrelevant to the issues in the case at hand and
heyand the scope of permissible discovery. As it pertains to request No. 7 above, the requested
information goes beyond the boundaries of discovery in that it seeks irrelevanf detailed
proprietary information of a non-party.

To weigh the relevancy of the sought discovety, a court must determine “how
substantively the information tequested bears on the issues to be tried.” State Fairm Muf. Aufo.
Ins. Co. v. Stephens, 188 W. Va. 622, 425 S.E.2d 577 (1992). Here, Defendants aver that such
infdrmation will demonstrate that PBS received an unfair Iadvantage in the cover contract and
that MSC served as a ready customer during a time of decline, allowing PBS to maintain its
capacity and lowering its production costs pér ton.

This net is cast too wide. A comparison of MSC’s other cover options is relevant
evidence to-dctermine the issue of mitigated damaggs. Even the negotiations between PBS and
MSC ate relevant to the issues to be tiied, but specific financial details about the inner workings
of PBS are too broad and irrelevant to this defense. Further, the information sought is highly
proprietary information of 2 non-party and does not substantiélly weigh on the issues to be tried.

_ Accordingly, a response to Request No. 7 cannot be compelled, Otherwise, Defendants have
failed to provide the Court with sufficient instruction regarding any other discovery requests
pertaining to PBS's costs of production data.

Defendants also sesk discovery of the price and terrhs of PBS's other contracts ‘as a
“gecond means fo determine whether PBS seceived favorable treatment in the MSC transaction

or whether Plaintiff had the option to pursue other contracts with terms more favorable to
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Plaintiff” Defendants cite “Request No. 3 of Defendant’s to Plai.ntiff; Requests No. 55 and 56 to
Third Party Defendanis” but a yeview of the underlying discovery documents produced to this
Court reveal that none of the third requests of any set of the Defendant’s Discovery requests to
Plaintiffs nor any of the fifty-fifth or fifty-sixty requests to any Third Party Defendant relate to
PBS. Consequently no relief can be provided on these issues.

Defcr.lda:n.t-:_s ﬁompiaiﬁ tﬁat PlaintifF and Thitd Party Defendants have failed to produce
information requested by Request No. 4 of Defendants’ thitd set of discovery to Plaintiff
(Request No. 20 to Third Paity Defendants), which requests infoymation during the relevant
period regarding Plaintiffs’ solicitations fo_r the purchase of lo-vol metallgtgical coal or offers to
the Plaintiff for such sales and any evalu ations by Plaintiff of those alternative 1o-vol supply
soutess. Plaintiff and Third Party Defendants do not respond to this allegation in thelr reply. A
review of the underlying discovery reveals that the Plaintiff’s and Third Party Defendants’ failed
to fally respond to this rc‘lcvant and teasonable discovery request. Accordingly, the objections
found within the Responses to Discovery ate overtuled and the Plaintiff and Third Party
Dcfchdants are ditected answer the discovery requests fully.

Defendants also complain that Plaintiff and Third Party Defendants have failed to
confirm that the production of a draft CSA between Plaintiff and PBS, a series of purchase
orders beiween the two, and the Plaintiff’s meeting minutes regarding PBS ate “all the
communications within its possession regarding PBS.” Further, Defendant complain of Thivd
Party Defendants’ response, that OAO Severstal, SNA, Dearborn and SUSH have no responsive
documents because the requests are for all communications and minutes within the group of

Severstal related companies to the extent that the Third Party Defendants can aceess them.
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Again, Defendants fail to specifically demonstrate which discovery requests it wishes the
Court 10 compel but the Plaintiff and Third Party Defendants have set foxth Requests No. 8 and
14 of Defendants fourth set of discovery to Plaintiff as an example of such discovery sought by
Defendants. Defendants do not make any correstion or clatify fhc matter in their rebuttal
| memorandum, Requf_:st No. 8.states,

Please produce all communications regarding the negotiation and
administiation of the sales between PBS and Mountain State,
including the negotiation of the price and terms of the sales
contracts and annual prices." Request No, 14 states, “Please
produce all communications, transactions and/or agreements to
which any eqtity within the Severstal family of companies during
the period January 1, 2007, through December 31, 2009, including,
but pot limited-to PBS Coals, OAO Severstal, Severstal
Investments, LLC, Seveystal Trade, Severstal U.S. Holdings, LLC,
Severstal Deatborn, LLC (f/k/a Severstal Dearborn Inc.), SNA
Catbon LLC, Mountain State Carbon, LLC, Severstal Wheeling
Holdings Company, Severstal Wheeling Steel Group, Inc. and
Severstal Wheeling, Inc., was a party, whether internal to those
entities or with any affiliated or unaffiliated party, relating ot
pertaining to Mountain State's contract to buy coal from PBS
Coals.

Plaintiff and Third Party Defendants reptesent that MSC has provided all information
necessary for Bluestone to caloulate MSC's losses as it pertains to replacement coal from PBS,
directly or indirectly. “MSC has provide[d] the draft CSA from 2009 between MSC and PBS; the
2011 and 2012 CSAs between MSC and PBS; the putchase mﬂers, invoices, vendor payments,
and shipping records for all lo-vol coal purchased divectly from PBS; and even the purchase
‘orders, invoices, vendor payments, and shipping for all lo-vol coal purchased indirectly fiom
PBS via Crown Coal & Coke and Jack Ham Enterptises.”

Request No. 14 states:
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Please praduce all communications, transactions and/or

agreements to which any entity within the Severstal family of
companies during the period Januaty 1, 2007, through December
31, 2009, including but not limited to PBS Coals, OAQ Severstal,
Severstal Invesiments, LLC, Severstal Trade, Severstal U.S,
Holdings, LLC, Severstal Dearborn, LLC (fk/a Severstal Dearbora
Inc.), SNA Carbon LLC, Mountain State Carbon, LLC, Severstal
‘Wheeling Holdings Comipany, Severstal Wheeling Steel Group,
Tnc. and Severstal Wheeling, Inc., was a party, whether interpal to
those entities or with any affiliated or unaffiliated party, relating or

pertaining to Mountain Sfate's contiact 10 buy coal from PBS -
Coals. :

Requests No, 8 and 14 of Defendants fourth set of discovery to Plaintiff are relevant and
within the scope of discoverable information. While the provided documents may offer an
apportunity to caleulate MSC’s losses, it is not the only information relevant to such calculation

- and Defendants ave entitled to a full response to the requested discovery to the extent that
Plaintiff and Third Party Defendants can access those documents. Accordingly, Plaintiff and
Third Party Defendants must be compelled to supplemenf theit tesponses accordingly.

5. The Impact of Bluestone’s Alleged Breach

Tn this case, Plaintiff has asserted that Bluestone’s alleged breach-and failure to make
deliveries under the CSA had a negaﬁve jmpact 0 the coke production and the steel production
of affiliates who_wew customers during the relevant time. In ordet to test this allegation
Bluestone requested documents and xeports relating to pig iron production, steel productibn, coke
consumption, and/or coke purchases, both actual and forecasted, by MSC’é unit holders from
January 2007 to present16 as well as documents reflecting sales by Plaintiff during this same

period.”

16 Request No, 7, Third Set of Discovery ta Plaintiff (Request No. 23 to Third Party Defendants).
7 Request No, 8, Third Set of Discovery to Plalutiff (Request No. 24 to Third Party Defendsnts).

08-C-360 Order Granting in Pact Rluestone's Motion to Compel
Page 29 of 36




" Dec, 30. 2013 3:15PM No. 1746 P 33

VAccording to the memoranda, OAO Severstal, SUSH, and Deaxborn have stated that they
have no documents responsive to this request. Plaintiff and the remaining Third Paity
Defendants, SNA and Whesling Pittsburg Steel Corporatioﬁ, have responded by saying that they
will soon produce the coke purchase otders by SNA Carbon for the per iod from 2007 through
2010 and 2011 thvough 2012. Further, the parties represent that Third Party Defendants have
alveady produced the respective coke supply agreements and the Wheeling Pittsburgh Stesl
Corporation coke purchase order for 2007. Lastly, the Plaintiff and Third Party Defendanté
contend that SNA has no documents pertaining to pig iron production, steel produgtion, or coke
consumption. Plaintiff and Third Party Defendants do not object to the instant requests but rather
aver that they have fully resporded and that there is nothing to comyel.

However, Plaintiff and Third Paty Defendants do not address whether Wheeling
Pittsburg Steel Corporation has any documents pextaining to pig iron production, steel
production, or coke consumption, Nor does the reply addvess the lack of 2008-present for
Wheeling Pittsburgh Steel Cotp purchase orders. Further, it appears that Plaintiff and Third Patty
Defendants have failed to address Plaintiff’s actual and planned coke production, coal
consumption, and coal purchases. It appears that the Plaintiff and Third Party Defendants have
only produced a small portion of the information requested in Requests no. 7 and 8 of
Defendants’ Third set of Discavery to Plaintiff (Requests No. 23 and 24 to Third Party
Defendants). Defendants are entitled to a full response 10 the 1'eqﬁcsted discovery to the extent
that Plaintiff and Third Party Defendants can access those documents. Accordingly, Plantiff and
Third Paity Defendants are otdered to sﬁpplement their responses accordingly.

6. Documents relating to Bluestone’s pefotmance
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Defendants complain that Plaintiff and Third Party Defendants have fajled to fully

respond to Request No. 10 of Defendants’ Second Set of Discovery to Plaintiff (Request No. 10
to Third Party Defendants) or Reguest No. 16 of Defendants’ Second Set of Discovery to
Plaintiff (Request No. 16 to Thitd Party Defendauts). The discovery requests seekr produotion of
all communications among Mountain State and its affiliates, patents and/or subsidiaries, o
between this group and -a_ny- thlrd p-al;fi-cs, relatingrbr pcrtaining 1o projections by Mountain State
as to future coal production and/or deliveties by Bluestone under the CSA or to Bluestone's
performance under the CSA or any actual or alleged production problems encountered by
Bluestone. Defendants admit fhat Plaintiff has produced a chart reflecting Plaintiff’s purchases
fiom Bluestone and a set of documents relating to communications between MSC and Bluestone
but objects to PIaintiff and Third Paity Defendants limiting their response to communibations
directly involving Plai'ntiff and Bluestone.

Tn their reply, Plaintiff and 'fhird Party Defendants allege that Plaintiff has provided the
requested documentation and that SNA, Dearhorn, SUSH, and OAO Severstal do not have
documents responsive to this request. Accordingly, Plai.ntiff and Third Party Defendants contend,
there is nothing to §ompel inthe instént mattet. Defendants fail to offer any contradiction in their
vehuttal memorandum. Accordingly, this Court must find that Plaintiff and Third Paity
Defendants have fully responded to Request No. 10 of Defendants’ Second Set of Discovery to
Plaintiff (Request No. 10 fo Third Party Defendants) or Request No. 16 of Defendants’ Second
Set of Discovery to Plaintiff (Request No. 16 to Third Party Defendants),

D. Additional Requests

1. Requests Relating to Severstal Trade
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Bluestone complains that MSC has failed to answer Tntetrogatory No. 14 and Request
No. 52 of Defendants’ discovery to OAO Severstal and Request No. 52 relating to Severstal
Trﬁde. Tnterrogatory 14 simply requests the “urisdictions in which Scﬁerstal Trade is
incorporatedforganized and/or authorized to do business, and please state the address of its
principal place of business.” Request 52 requests “all charts and other documents relating ot
peﬁéiﬁing to the -corp;ré_xt_e“oi'ganizatibn, hierarchy, structure, and ownership of the Severstal ~ -
corporate family during 2008 and 2009 from OAO Severstal down to the level of Mountain State
Catbon, LLC and PBS Coals, Inc.” Asto Request No. 52, this Court refers to its findings in
Qection B3 above. As to Interrogatory 14, Defendants allege that Severstal Trade may have 2
role in Plaintiff’s management; accordingly, the information is relevant and discoverable. |
Plaintiff and Third Party Defendants must be compelled to supplement their response to
- Interrogatory 14 accordingly.'®
~ 2. Requests Relating to Identified Document
In Request No. 15 to the Third Pafl:y Defendants, Defendants requested that Plaintiff and
Third Party Defendants “produce all documients relating to authorization from Severstal to Boyce
Graybeal & Sayre to do the detailed engineering as set forth in the 8/8/08 email ...”
The response to this request objected on the grounds that the vesponse mischaracterized the
content of the referenced document, stating that it agsumed “facts which are not correct, i.e. that
therc-was any authorization for engineeting work to be done.” OAO Severstal stated it had no

documents responsive to this request. Defendants do not offer any rebuttal to this contention and

18 plaintiff and Third Party Defendants argue against an order compelling a response to Request 46, however,
Defendants motion does nat request any action on this Request, As such, this Court will not address the

corresponding argument.
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review of the contested Request and Response shows that OAOQ Severstal has fully responded to
the request.

3. Interrogatories Relating to Claims and Defenses

In Inferrogatories No. 5 and 6 of Defendant’s Fourth Set of Discovery to Plaintiff,
Bluestone askoed that Plaintiff provide a detailed dcsc;x'iption of the basis for its defenses to the
clnims aised by the First Amendod Third Party and Thisd Party Claim, Plaintiff objected on the-
grounds that a subsequent claim had béen filed and in its reply repi'esex:Lted the MSC will
supplement its discovery responses afier the filing of its pleading responsive to the Defendants’
Second Amended Counterclait and Third Party Clain.

MSC was not obligated to respond to discovery related to a “dead” pleading because at
the time it tesponded to Defendants” fourth st of discovety the twenty paragraphs in
Defendants’ Second Amended Counterclalm and Third Party Claim were irrelevant, As such,
requesting follow up information on MSC’s denials was beyond the scope of discovery.
Cﬁnscqucntly,_Plaintiff camnot be compelled to further respond on this ground.

4. Basis for Denials of Requests to Admit

Defendants complain that MSC did not sufficiently respond to Request to Admit No. 5,8,
and 9 of the Fourth Set of Discovery to Plaintiff. A teview of the underlying contested discovery
reveals that' these requests for admissions were answered éppropriately in accordance with Rule
36 of the West Virginia Rule of Civil Procedure. The Plaintiff denied each of the requests and
Defondants ate not entitled to any additional information which is nof requested by discovery.
Accordingly, this Court cannot compel a response on this ground.

E. Plaintiff's Responses Which Both Object and Respond
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While Plaintiff and Third Party Defendants have putported to answet cextain Requests,
they have also asserted various relevancy and breadth objecti-ons to these Requests, answering
“without waiving the stated objection.” Such responses a1¢ not anthorized by the Rules of Civil
Pracedure and accrordingly do not preserve any objections. Answers of this nature may be
sanctioned under Rule 37 6f the West Virginia Rules of Civil Procedure.

. Whii; Plamtif(" and Third Party Defendants ate not required to further respond to~
Requests No. 4, 5,6,7 8, and 59, the parties must give a full response to Request No. 57 because
the response is misleading due to a vague promise to “appro;iriately supplement” the respanse, a
list of boiletplate objections, and a refexence to previously provided documents. Further, the
objections contained in the discovery response are Crroneous. The Court finds that the “contracts
for the purchase of coal by Mountain State in effect for the petiod of August 2008 to present” are
relevant to damages, a full answer is hereby compelled for Request No. 57.

Accordingly, the Court GRANTS IN PART Defendants’ Motion to Compel, consistent
with the rulings made herein. The Court notes that the discovery compelled herein appears to be
yeadily available and accordingly tequires it be produced by January 15, 2014, The Court notes
the objections and exc_cptioné of the patties to any adverse wling herein.

Therefore, it is hereby ADJUDGED and ORDERED that the Mation is GRANTED as
follows:

1. Plaintiff and Third Party Defendants’ objections to the tespective discovel.j requests

are hereby OVERRULED consistent with the opinion herein;
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9. Plaintiff and Third Party Defendants® shall fully answer the delineated discovery
interrogatories and requests 45 directed, by serving responses upon the Defendant by
5:00 p.m. on Janvaty 15, 2014;

3. The parties shall draft an agreed protective order to be submiited to the Court
electronically within 10 calendar days from the entry of this Ovder. If m; agreement

" qan be resched, cach party may submft propose piofeotive axders within 15 calendar
days from the entry of this Order, Proposed orders shall be sent 1o the Judge’s
chambers and submitted electronically in MS Word format to

K evin, Watson@courtswy.gov, with a capy to the cont file;

4. Plaintiff and Third Party Defendants are hereby GIVEN NOTICE that failure to
comply with this Order Compelling Discavery may result in the full range of

sanctions under Rule 37 of the West Virginia Rules of Civil Procedure;

and

5. The patties shall praceed with this case pursuant to the West Virginia Rules of Civil

Procedure, all other applicable law, and any scheduling ordets entered by this Count.

The Coutt directs the Circuit Clerk to distribute attested copies of this ordex to the

foflowing parties and counsel of recoxd:

Counsel for Plaint{ff and Counsel for Defendants
Third Party Defendants: Batry D. Hunter, Esq.
Melissa M. Barr, Esq. Medrith Lee Norman, Esq.
Robert J. Marino, Esq. 250 West Main Street,
Frederick W. Bode, 111, Bsq. Suite 2800
The Wagner Building Lexington, KY 40507
2001 Main Stieet, Suite 501 B}
Wheeling, WV 26003 Jared Tully, Esq.

: Charles Johnson, Bsq.
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Frost Brown Todd, LLC

Laidley Tower, Suite 401
500 Lee Street
Chatleston,

CHRISTOPHER C. WILKES,

CIRCUIT JUDGE = = ,

BUSINESS COURT DIVISION
A CODPY Teste:
(Ll R TIL
Circuit Clerk ,
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