iN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA

UNIVERSITY HEALTHCARE FOUNDATION, INC.
fik/a CITY HOSPITAL FOUNDATION, INC.

Petitioner

v CIVIL ACTION NO. /4-A4-4

LARRY A. HESS, ASSESSOR

OF BERKELEY COUNTY, WEST VIRGINIA, and 2
MARK W. MATKOVICH, L
STATE TAX COMMISSIONER, P
- Ay
Respondents. ,,4
PETITION APPEALING DENIAL <o

OF AD VALOREM PROPERTY TAX EXEMPTION

Comes now your Petitioner, pursuant to West Virginia Code Sections 11-3-24a

and 11-3-25, and it does represent unto this Honorable Court as follows:

1. That the Petitioner is aggrieved by the actions of Respondent, Latry A.
Hess, as Assessor of Berkeley County, West Virginia, in denying the Petitioner’s written
Application for Exemption of certain improved real property owned by the Petitioner (assessed
in its prior name of City Hospital Foundation, Inc.), situate in Martinsburg District, of Berkeley
County, West Virginia, consisting of 5.71 acres, assessed in the name of Gateway Foundation
Inc.' and being described in the land records of Berkeley County as Map 4D, Parcel 1.1,
including ten (10) subparcels separately identified by the Assessor as 1.1.3001 (Suite 1100),

1.1.3002 (Suite 2100), 1.1.3003 (Suite 2400), 1.1,3004 (Suite 3200), 1.1.3005 (Suite 3300},

' The Petitioner was incorporated under the name of Gateway Foundation, Inc. By Certificate of
Amendment to the Petitioner's Articles of Incorporation dated October 12, 2004, the Petitioner’s name was changed
to City Hospital Foundation, Inc. Subsequently, by Certificate of Amendment (o the Petitioner’s Arlicles of
Incorporation dated Decemnber 23, 2013, the Petitioner’s name was changed to University Healthcare Foundation,
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1.1.3006 (Suite 3500), 1.1.3007 (Suite 2200), 1.1.3008 (Suite 3100), 1.1.3010 (Suite 3630}, and
1.1.3013 (Suite 1200) Lot A, Dorothy McCormack Center, South of City Hospital (hereinafier,
“the S.ubject Property™) for 2014 ad valorem property tax purposesft A copy of the Petitioner’s
Application, dated October 17, 2013, is attached hereto as Exhibit A and a copy of the
Assessor's Denial Letter, dated December 18, 2013, is attached hereto as Exhibit B.

2. That the Petilioner is also aggrieved by Property Tax Ruling 14-01 issued
by Respondent, Mark W. Matkovich, State Tax Commissioner, dated February 22, 2014 and
received on behall of the taxpayer on March 5, 2014, which ruled that the Subject Property is nol
exempt from 2014 ad valorem property taxes under West Virginia Code Section [1-3-9. A copy
of Property Tax Ruling 14-01 is attached hereto as Exhibit C.

3. That, for many years, including and succeeding July 1, 2013, the
Petitioner has been and is a charitable, non-profit, income tax exempt organization recognized as
such by the Internal Rcve;lue Service pursuant to the provisions of Internal Revenue Code
(hereinafter, “IRC”) Section 501(c)(3).

4. That, pursuant to its income tax exempl status, the Petitioner’s primary
charitable purpose is and has been, throughout its existcnce, to support, in various ways, the
charitable and income tax exempt mission of West Virginia University Healthcare, Inc. t/a
Berkeley Medical Center, f/k/a City Hospital and WVYU Hospitals — East (hereinaller, “Berkeley
Medical Center™).

5. That, Berkeley Medical Center is, and has been throughout ils existence,

also recognized by the Internal Revenue Service as an IRC Section 501(¢)(3) organization, the

? The Petitioner has not received prior tax year lickets for, and is unaware of whether the Assessor has
assigned, sub-parcel numbers 1.1.3009, [.1.3011, and [.1.3012 {o any property. Notwithstanding the general
description of the Subject Property by the Assessor as one parcel, referred to as “06-4D-1.1" (See Exhibit B), it is
inclusive of the entirety of the McCormack Center, including not only the residue of Map 4D, Parcel 1.1, but also
the above-listed sub-parcels, cach being separately identificd as such by the Assessor in the land records.
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primafy purpose of which is to provide a wide range of critical healthcare services to the
Berkeley County community and surrounding areas.

6. That, University Healthcare Physicians, Inc. (hereinafler, “UHP”) is a
charilable and non-profit organization which, as an affiliate of’ Berkeley Medical Center and by
contract, employs physicians who attend to the patients of Berkeley Medical Center. While
UHP's application to the Internal Revenue Service for recognition as an income fax-exempt
organization under IRC Section 501(c)(3) is pending approval, it has always operated in a
manner which is consistent with the requirements of that provision.

7. That, among the ways in which the Petitioner supports the Berkeley
Medical Center is to invest capital, raised through private charitable giving and government
grants, to develop, maintain and operate facilities which house the activities of operating
divisions of Berkeley Medical Center itself, of UHP and of other, third-party, for-profit
healthcare providers, the services of all of which are coordinated with, and immedialely
complimentary to, the healthcare services provided by Berkeley Medical Center.

8. That, the improvements on the Subject Property (hereinafier, “the Dorothy
MecCormack Center™) consist of just such a facility, containing, along with common interior and
exterior areas, unils comprising eighteen (18) suites, of which, as of July 1, 2013, five (5) were
leased by the Petitioner (o Berkeley Medical Center, which includes suite 1200, consisting of
19,100 squarc feet and housing its Rehabilitation/Wellness Center; one (1) to University
Healtheare, Inc., Berkeley Medical Center’s parent; seven (7) to UHP (including UHP d/b/a

University Surgical Associates); three (3) to other, third-party, for-profit healthcare providers;




one (1) provided rent-free to the American Cancer Association, itself an TRC Section 501(¢)(3)
organization; and onc (1) was tempoerarily vacant pending use for similar healthcare purposes.3

9. Thal, the activeiy coordinated use of all parts of the McCormack Center,
including the common areas and each discrete suite, are primarily and immediately integral to
the Petitioner’s charitable purpose of supporting Berkeley Medical Center in the latter’s pursuit
of its own charitable purpose of providing healthcare to the residents of Berkeley County and
surrounding areas.

10, That, though all of the Petitioner’s leases to each of the tenants (except for
the American Cancer Socicty) contain standard commercial terms, including market-appropriatc
rental rates, none of them constitute leases “for profit” because all the rents from such leases are
“used primarily and immediately for the [charitable] purposes™ of the Petitioner, as those quoted
terms are used in West Virginia Code Scction 11-3-9, as interpreted by the West Virginia
Supreme Court of Appeals.

1. That the Respondent Assessor’s denial of exemption for the Subject
Property for 2014 ad valorem property tax purposes, and the Respondent Tax Commissioner’s
Property Tax Ruling 14-01, violate the provisions of West Virginia Code Section 11-3-9, as
interpreted by the West Virginia Supreme Court of Appeals.

12 That the Assessor’s denial of the Petitioner’s Application for Exemption
for the Subject Property for 2014 ad valorem property tax purposes, and Property Tax Ruling 14-

01, are both erroneous for the reasons aforesaid.

7 By First Amendment Lo the Petitioner’s Declaration for Dorothy A. McCormack Office Building, dated
February 27, 2001 and recorded in the Office of the Clerk of the County Council of Berkeley County, West
Virginia, in Deed Book 664 al Page 573 (the “Firsl Amendment™) the Petitioner crealed twelve (12) discrete units
within the Dorothy McCormack Center (which were subsequently lcased as eightecn (18) suites). As the
McCormack Center is a Common Interest Community, because, due to the Petitioner's having conveyed, and then
reacquired one unit, there has been, and now is, an owner of a unit (the Petitioner) other than in the capacity as the
Declarant, each unit must be separately taxed and assessed. W.Va, Code § 36B-1-105,
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WHEREFORE, Pelitioner prays that this Honorable Court overrule and reverse
the Respondent Assessor’s Denial of the Petitioner’s Application for Exemption of the Subject
Property for 2014 ad valorem properly tax purposes, and Property Tax Ruling 14-01, and,
further, determine that the Subject Property is exempt for 2014 ad valorem property tax purposes
as provided in West Virginia Code Section 11-3-9.

UNIVERSITY HEALTHCARE
FOUNDATION, INC.

f/k/a CITY HOSPITAL FOUNDATION,
INC.

By Counsel:

/" Michael E. Caryl, Esquuc ;
WV State Bar #662
Bowles Rice LLP
Post Oflice Drawer 1419
Martinsburg, West Virginia 25402
(304) 264-4225
mcaryl@bowlesrice.com

Petitioner’s Counsel




VERIFICATION

STATE OF WEST VIRGINIA,
.COUNTY OF BERKELEY, TO-WIT:

Susan Snowden, President and duly authorized representative of University
Healtheare Foundation, Inc., being first duly sworn, says that the facts and allegations contained
in the foregoing Petition are true, except insofar as they are therein stated to be upon information,

and that where so stated (o be upon information, that she believes them to be true, to best of her

knowledge and belief.

&l’sﬁﬁ Snb’wdeﬂ(fsregidcnt

Taken, subscribed and sworn to before me this 474  day ol AP’:” , 2014,

by Susan Snowden, President and duly authorized representative of University Heallhcare

Foundation, Inc.,

My commission expires!

March 20, 2020 ' Mater X Hidges
e o e NOTARY’PUBLIC

OFFICIAL SEAL .
STATE OF WEST VIRGINIA
NOTARY PUBLIC §
MARCI K. HEDGES "
l
{

[SEAL)

‘ AOWLES. RICE, MEDAYID, ORAFF & LAYE, LLP
& 108 SOUTHQUEEN STRIE?

it o

HARTIHSBURY, W 23401
z AMr oo‘rrlmf_s_'lﬂ tupltay Mareh 20, 2020
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WYUNIVERSITYHEALTHCARE.COM

WV UNIVERSITY HEALTHCARE

Uni\/ e rs'iw ) m F%&?Aﬂ% WA‘:,DSUHE 2310
: ) T RG, W 26401
L4 Healthcare oz et

October 17, 2013

Latry A, Hess

Assessor of Berkeley County
400 W. Stephen Street, Suite 208
Martinsburg, WV 25401

Re: Property in the name of The Gateway Foundation, Inc.
Patcel 1D: 06-4D-1.1 (3001-3018 incl.)

Part of 5,71 Acres, Lot A

Dorothy McCormack Center

Dear Mr, Hess,

This is in response to your letter dated Qctober 10, 2013, regarding the taxability of the above
properties for tax year 2014. Enclosed is the form entitled “Request for Exemption of Ad
Vatorem Property Taxation of Property Located in Berkeley County, West Virginia” which 1
have completed and sighed and which, along with the schedules accompanying it, should address

the vatious issues raised in your Jetter.

Rased on the information contained in the enclosed form, 1 would respectfully ask you to
confirm that all of the subject properties are exempt from ad vedorew \ax for (ax year 2014,

If there is any other information you need to confirm the tax exempl status of the above-
velerenced properties, please let me know. Thank you for your attention fo this matter.

Very truly yours,

el

Christopher D. Knight
"Vice President, Finance

Enclosures as stated

KA WVUHS

55798551




REQUEST FOR EXEMPTION OF AD VALOREM PROFERTY TAXATION OF PROPERTY LOCATED IN
BERKELEY COUNTY, WEST VIRGINIA

ALL PROPERTY I8 ASSUMED TAXABLE,
Exotnptioh depends (pon i USE of the propseity,
OT (he non-profit statug or fatus of the organizatien
Real Propetty fax laws have spoclal requirements for granfing exafiy) tlon
whial) era differsnt from those for incoie tax exempilom
The fac( that a properly Is belng used for non-profit prposas will hof merlt an oxemplion,
UNLESS the use Is one speciiieally oxempted by stafe faw,

Answor all questions as they apply to each paroel of proparty. Request additionul forms if naeded,
1 formn 18 Inealtplotely fllled out or Incotrastly filled out, 1l may he taturnad to you,
ONLY ONE PARGEL PER FORM. DONOT PUT MULTIPLE PARCELS ON ONE FORM.

QadtTinns o, Toukdaloon i,

Recarded In the name of: \
2000 Foundation Wy Suity 2310 .

fMgliing addrass:

Martinaburg; WY 25401

—

Talephine Number:, _(304) 26421000

1. parcal looallon ~ address ar afher desariptfon,  _Rapk of 5.71 Acras, Lok B
Dorothy McCormack Center, Foundation Way, Hartinghurg, wv

paroal 10 (Dlolriol, Map, Patcel) or Account No.: 06-4D-L.1 (30013018 incl)

poration, unincorporated asaoolnilon, organization or olher?

2, . |atltle holder acor
o Yes - Charitabls, non-profit 501 (e)(3) corporation
3 The exeinplion ts for; Roal properly, & Pargonal Proparty
4, Exemption elalmad Governmenal
. Solentille .
Charltable e
‘Rallglaus |
Eduentlonal
Lllerary
Olher:

What ssctlon of West Virginla-Code §11-3-9 and what section of Leglstative Rule §110-C5R-3 allow for the
propatly lo be exemp! frofn aul valorem taxatlan? (In most cases, {ho fact that the ownor ts curisideted a 601(0)(3)
rvica Is not by flseif sufficlent to be exempt framn laxatlon,) This informallon

for purposes of the [hternal Revanue Se
MUST be provided by the taxpayer n order lo faciitate a thorough review and delorining to, by the assassora

ollleo, of the raquost for axemplion,

W, Va Code Secilon 11~3=9C(a) (123

J—

G. Are sorviges or activilles CURBE&TLY 6ffered on (his properly available lo the general publio?
YES X NO



gince it waa constructed and opened in JCU\_%&L\,{

Data Ihe exempt use began;

ta any parl of this properly: 9‘00:‘1’
Leased or rented {o anyone elsa?  YES X NO

Used for the operation of any buslness? YES NO X (not by ths owner)

Usad for agrisullural purposes? YES NO X

Used to produce any Income élher than donalions? YES X NO

How Is this proporty GURRENTLY being used?”

Is thie properly vaoant fand? YES NO K

gee attached liot of tenants, ugea,rents,

I there Is a bullding, how 18 &t belng use?

spportioned costs, ote, $or aach gulte in the property

if the praperty Is not cumently bolng ysed, but there Is Intent (o use il lader for un exempl purpose, deso/lbo

ihe Intended vse and the dale sel for tho Inlended use,

_N/A

8.

Explain why the properly should be exempl fram ad veloram taxallon:

Sep attached explanation .

If addilionsl space s neaded to answer any quaslion, pleasa altach sheet,

The abovs answers are based on present condllions, :
Whan any changes ara mada thal affeel {hesa anewars, | will contect tha Assessar's Offies and advise tha offlce of

thete changues.

Dale '

Wﬁ\ \‘\\ \A ‘ QWM W Rnoppee?

Signalure of oWner of Propardi.y ’ Tifte of person elgning

Paraon (o contacl ‘Ghxistopher D. Knight., Vico~President of Finance , .

Maliing address: WY indvaraity Healthcare. i .
2000 Foundatlen Way, 8Bulte 2310
— — Martinsburg, WY 25401
ASSESSOR'S USE ONLY .
5.7.’.1'\,{{‘1'!;' L vt i .
Dlatrﬁi\\t\&."_:"‘f'f?":- Map . . rPareal ALy el

g Fa
ey g *
l'..,"‘_'f At T

Proparly haé\h%en grantad lax exomplion for:éfﬁ Vi;ll.}'re;:fijpun'aégqlé: e .
. st T fhee, St T .

Properls,{ has not been granted lax exemption for ad valorem purposes: e

Dale:

-




Request for Bxemption of Ad Valorem Property Taxalion of Property Located in Berkeley
County, West Virginia

Re: Properly in the name of The Gateway Foundation, Inc,

Parcel 1D: 06-4D-1,1 (30G1-3018 incl.)
Part of 5.71 Acres, Lot A ’
Dorothy MeCormack Center

Ttem 8

Sce attached pro forma schedulo tdentifying the tenant, and showlng the lenant’s oceupied space,
rent and apporlioned building costs for each suite in the subject properly, Tn addition, attached is
a pro forma income statement for the Wellness Center, which is operated by the Berkeley

Medical Center for its account in Suite 1200

5570065.1
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Request for Exemption of Ad Valorem Property Taxation of Property Located in Berkeley
County, West Virginia

Re: Property in the name of The Gateway Fouundation, Inc.

Parcel ID: 06-4D-1.1 (3001-3018 incl.)
Part of 5,71 Acres, Lot A
Dovathy MeCormack Cenler

liem

As explained in the Foundation’s recently filed property tax return, it Is ifs position that
the subject properly, each of its suifes (and the other properties listed in the refutn) are exempt
from ad valorem property tax based on the facts that: (s) the Foundation, as owner, is an IRC §
501(c)(3) chatitable organization; (b) the Houndation operates exclusively in pursuit of its
charitable purpose as a supporting organization of City Hospital, lnc. (d/b/a Berkeley Medical
Center) nnother IRC §501(c)(3) chnritable orgenization, which, in tun, uses the suites and
common aceas of the subjeel property, through its own operational unils and the other healthenre
providers occupying the same, exclusively for its charitable purpose of providing henlthcare
services 1o the general public; and (c) any rents the Foundation receives from the tenants
occupying the subject propetty are cxelusively applied to tho debt service and operating costs of
the subject property and, thus, are wol for profit,  See, Appalachian Emergency Medical
Services, Inc. v, State Tax Commissioner, 218 W.Va. 550, 625 S.E2d 312 (2005) which

constraed and applicd W.Va, Code §11-3-9(a)(12) to similav facts,

That some of the fenauts occupying some of the suites in the subject property ate,
themselves, providing health cave sexvices to the public on a for-profit, non-charjtable basis, does
not change the charitable and, thus, (ax exempt status of the Foundation’s freehold interest in
cuch suiles. See, In re Tax Assessment Against the Sarah and Pauline Maier Scholarship
Foundation, Ine,, 173 W.Va. 641, 319 §B.2d 410 (1984), clting Greene Line Terminal Ca, ¥.
Marlin, 122 W.Va. 483, 10 S.E.2d 901 (1940) and The Great A & P Tea Co., Inc. V. Davis, 167
W.Va, 53, 278 S.E.2d 352 (1981). Morcover, though the tenants’ leasehold interests may be
taxable, taxes ave due an (hose interests only if they have value as bargain leases whereby the
rental rates and terms are more favorable (o the tenant than are lypieal, sms-lenglh, commercial
lenses In the same marketplace. The Great A & P Tea Co., Inc. v, Dayis,

Upon applying those principles 1o (he circumstances of the subject property (as described

in more detail in response to the other items of (his Request), it is apparent that, as of July 1L,

2013, and, indeed, ever since itg inttial construction and opening, the subject properly met the
requicements for exemption from ad vedorem properly taxation under the provisions of W.Va,
Code §11-3-9(a)(12). Specificaily, as the attached pro forma income statements for gach suite
show, the Poundation realizes nio cconomwic profit from the rental payments nor, in the case of the
Wellness Cenler, does ils tenant, the Berkeley Medical Cenler, which operales that facility,
realize profits from the membership dues it collects. Indeed, the costs to the payment of which
its vental income Is applied, and the costs of operating the Wellness Center to which the
mentbership dues are applled by the Berkeley Medical Center, both exceed those revenue




sources and are of the identical nature as ihose costs approved by the Court jn the Appalachian
Emergency Medical Services. Inc. case as satlsfying the rnle prohibiting tax exempt charitable
propesty from being “held or leased out for profit.” W.Va. Code §11-3-9(a)(12). :

Maoreaver, even if therc is 8 brief interruptlon in the active charitable vse of one of suifes
in the subject property in order lo cefit it for an alternate and closely refated chaitable use, that
does not operate to tevoke lts exempiton status for either the cnirent tax year or a subsequenl
one, so long as the allernate charilable vse is comaienced withls a reasonable time and continues
as such thereafter. This latter point is supported by prior taxability rulings of the State Tax
Commissioner with respect (0 the temporary vacuney of suspended public educatlon uses of the
real property holdings of county boards of educalion.

Specifically, the Stale Tax Comnissiongr ruled that, notwithstanding an absence of the
active uge by the Cabell County Board of Bdueation of five (5) different properiies it owned for
educational purposes for periods ranging from two (2) to seven (7) years, they were still treated
as being held for public education purposes and, thus, remalned exempt from ad valorem
property taxation for a rensonable tine fo enable the Board to complete plans to either sell them
or put them to such use. See, Propesty Tax Ruling 98-02, (issued Febrorary 27, 1998), citing
imter alla the decision of the West Virginia Supreme Court of Appeals in Madachy v, Huntington
Horse Show Agsn,, 119 W.Va, 54, 192 S.1. 128 (1937).

Although Ruling 98-02 {nvolved application of paragraph (4) of W.Va, Code §11-3-9(a),
exempting the property of political subdivisions (c.g. connly school boards) if used for “public
purposes,” aid the present matter involves application of pacagraph (12) of that same sub-
section, exempling property ‘“ased for chatitable purposes and not held or leased ot for profit,”
the practical and comman Sciise principle is the same, to-wit: (hat temporary suspension of the
tax exempt uses of an olherwise exempt properly, pending resumption of the same within a
reasonable (ime, does not operato 1o revoke such property's tax exempt status.

Upon applying that puinciple to the facls hete, 1t Is appaent that a brief few months'
temporaty Intermption of active charitable use of any of the suites in the subject property, 10
enable them fo be redeployed in the comparable, bur even more efficacious provision of public
health services, is a far stronger case than those addressed in the mting involving intertuptions of
two (2) lo seven (7)_years® dutation. Fven if one applied a three (3) year maximum pexiod of
exenuplion for such fax exempt use interruptions as (he Ruling appeared to adopt, poing forward,
based on the language of the Madachy ruling, the temporaty vacancy of any of the subject suiles,
involving a suspension of active charitable use of less than one yeat, continues to provide & most
favorable comparison and far mote compelling case for exemption than even that safe hatbor

indicaled in the Ruling,

15786354




T

EXHIBIT B




Berkeley County Assessor's Office
Larty A. Hess, Assessor

400 W. Stephen Streel, Suite 208 V}
Martinsburg, WV 25401 27AY)
A Phane: 304-264-1904 .
939950! . R . Shial Depul
Larry A Hoss Fax: 304-262-8484 Ilr:d l?r?gu,r'
{304) 267-5072

(304) 267-5051
- www.TheAgsessar.org

Decomior 10, 2013

VIA CERTIFIEL MAIL
RETURN RECEIPT REQUESTED

Mr. Chrlstopher . Knight
Univarsity Healthcare

2000 Foundation Way, Suite 2310
Marilngburg, WV 25401

Rex: 04-40-1.1
"Durothy MeCormack Buliding”

Dear Mr. Knight:

Thank you for your lolter of Ocloher 17, 2013 and e enclosod Request for Exemplion of Ad Vaiorem Praperly
Taxation of Property Localed in Berkatay Gonly, Wasl Virginin, | am soiry far 1he dolay in rospanding to your lalier,

hul | hava been out of tho office dus lo mudical ransorns.

Your leller requests lhal | confrm hnt all of Iha subjetl propeiting are axempl from od valarom Lax for (ax yaar 2014.

Based upon infoimallon supplied Lo our ullice and a visil 1o the proparly, your raquesl is doned for he lolloving
feAsoNs:

4. The proparly Is not used axclusivoly for charilailo purposes
2. Any “charilable” uso of tho proparly must be primary and Immadiato and riol haldl or leasad oul far prolil,

3. A number of the suiles In tha lnniding aro luasod os physiclan's offices which are nol o charitable use of tho
propedy.

ety dous not qunlily for pxomption from rd valoram luxation, As In

At this lime, because | bellova that the above prop
od is a copy of Roguest for

yeurs pasl, our offlce will canfinue Lo bill for the areas wiich aro deemead 1axable Cnclos
Exemption you provided denylng your roquest.

If you wish, we can ask lor a lax ruling Irom iy Wast VirgInta T'ax Gommisslonar, Cnclosed (s the form roquirad 1l you
wish [o requesl & tax rling. Pleasu |6l ma know of your docision and return the dotumnntation lo be supplied fo lha

Tax Commisslonor by January 6, 2014. Fhisnk you fof your cooparation.

Very lruly yours,’

Enclosuras




\
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STATE OF WEST VIRGINIA
Depurtment of Revenue
State Tax Nepariment

Earl Ray Tomblin Mark W. Matkovieh
Governor S(ate Tax Commissioner

February 22, 2014

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

The Honorable Larry A. Hess
Assessor of Berkeley County
Berkeley County Courthouse
400 W. Stephen St, Suite 208
Martinsburg, WV 25401

RE: Property Tax Ruling 14-01
Legal Log No 14-016ds

Dear Mr. Hess

Pursuant lo the prowisions of Woest Virginla Code §11-3-24a, you
requested instructions from this Office concerning whether certain properly
owned by the City Hospital Foundation, Inc., and located in Berkeley County is
subject to ad valorem property taxation.

Enclosed is our ruling. You are agvised lhat under West Virginia Code
§11-3-24a, this ruling 1s hinding unless either you or the taxpayer, or both, apply
io the Circuit Court of Berkeley County for review of the ruling within thirty (30)
days after receiving the ruling See W. Va Code §§11-3-24a and 11-3-25.

Very {ruly yours,

Mark W Matkovich
State Tax Commissioner

Pc  Michael E Caryl,
Bowles Rice, Altorneys al Law
101 S. Queen Street
Martinsburg, WV 26401




REZEED
PROPERTY TAX RULING 14-01

ISSUED PURSUANT TO WEST VIRGINIA CODE §11-3-24a
February 22, 2014
TAXPAYER: GATEWAY FOUNDATION, INC.

ASSESSOR; LARRY HESS
- BERKELEY COUNTY

SUBJECT: PROPERTY PARTLY USED FOR EXEMPT PURPOSES AND
PARTLY USED FOR NON-EXEMPT PURPOSES MAY NOT BE EXEMPTED
FROM AD VALOREM PROPERTY TAXATION

LEGAL LOG 14-016ds

Wesl Virgiia Code §11-3-24a ouflines procedures {o be followed where the
taxpayer and the counly assessor disagree on the proper classification or
iaxability of properly for ad valorem tax purposes Under provisions of this
section, the county assessor may, and if ihe taxpayer requests, the county
assessor shall certify the question to the State Tax Commissioner for a ruling,
The State Tax Commissioner has until February 28" of the assessment year to
render a decision. This decision may be appealed to the Circuit Court of Berkeley
County by either the taxpayer or the assessor within thirty (30) days after its

receipt.

STATEMENT OF FACTS

On January 13, 2014, this Office recewved from the Assessor of Berkeley County
(Assessor) a request for a ruling on the treatment of cerlain real property owned
by City Hospital Foundation, Inc., {Taspayer) and located in Berkeley County, for
ad valorem taxation purposes. '

The property that is the subject of this ruling 1s described as Parcel 06-4D-1 1,
5.71 Acres, Lot A, South of City Hospital, the "Dorothy McCormack Center." The
owner of record as of the assessment dafe of July 1, 2013 was The Gateway
Foundation, Inc Subsegquently, it became the City Hospital Foundation, Inc and,
as of December 2013, Unwersity Healthcare Foundation, Inc As far as can be
deterrmned fram the information submilled, these represent changes In name
only,.and are not reflective of any change in ownership The Request for
Exemption of Ad Valorem Properly Taxation was filed in the name of Galeway
Foundation, Inc., herenafter, “Taxpayer !
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The Taxpayer is exempt from federal income tax under 26 U.§ Code § 501 (c)
(3). :

The property is occupied by the tenants listed below, all of whom pay rent to the
Taxpayer, at roughly the same rale per square foot. Some of these tenants are
tax-exempt entities, others are for-profit businesses. The following table shows
the uses of the properly in square footage, and the exemption status of the
tenant:

Suite No. [ Tenant/ use Square footage | Taxable
1100 Ambargris 4,973 Y
1101 Cancer Society 3156 N
1200 BMC - Rehab/Wellness Center 19,100 Y
1300 BMC - Radiology/Lab 1,871 N
2100 Patient Transportation 168 Y
2200 University Surgical Associates 2,800 Y
2310 Univ. Healthcare - Corp, Office 4,644 N
2400 Conter for Positive Aging 2,100 Y
2600 BMC Oncology 7,420 N
3100 -~ | UHP Endacrinology 3,200 Y
3200 UHP ENT 3,450 Y
3300 UHP Pulmonology 1,728 Y
3500 UHP Behavioral Heallh 1,033 Y
3600 BMC — IT Classrooms 1,292 N
3650 UHP Urology 1,140 Y
3650 (storage) 183 N
3700 UHP — Gastroenterology 2,800 Y
3800 BMG — Diabetic Education 1,100 N

Rent Schedule As of 7/1/2013 for Dorothy McCormack Center, provided by
University Healthcare to Assessor.

Of the total 60,417 square feet of space, 16,825 square feet, or 28% of 1he total,
are used for exempt purposes, while 43,492 square feet, or 72% of the total, are
used for non-exempt purposes

According to the Assessor, the tenants of the individual suiles are hilled
separately for property taxes
ISSUE

Whether property leased by an exempt organization for use as a for-profit
business is subject to ad valorem property taxation.




DISCUSSION

Weét Virgima Constitution Aficle X, Seclion 1 in part provides the following:

§1 Subject to the gxceplions in this seclion contamed, laxation shall be equal

and umform throughout the State, and all progerty, both real and personal, shall

be taxed i proporion lo is value to be asceramed as direcled by law bul

property used for educahonal, ierary. scientific, religlous, or chariable purposes
may by 1aw be exempled from taxalion

The foregong does not of itself exempt any property from taxation, il merely
authonizes the legislature to provide exemption In certain situations. In re Hillcrest
Memonal Gardens, 146 W. Va. 137, 119 S.E.2d 753 (1961) Additionally,
according to the Constitution, t is the use of the properly, not the stalus of the
property owner, which determines exemption. Therefore, the Taxpayer's lax-
exempt stalus under Internal Revenue Code Section 501(c){3) may not be

relevant to the 1ss5ue

Taxation of all property, bolh real and personal, is the general rule fixed by
constitutional mandate, while exemption from taxation constitutes the exception
id. The constitutional and statulory provisions exempling property from taxation
are strictly construed. id if any doubt arises as to exemption, that doubt must be
decided against the person who claims the exemption State v McDoweli Lodge
No. 112°AF.&A.M., 86 W. Va. 611, 123 S E. 561 (1924); Central Really Co. v
Martin, 126 W. Va. 915, 30 S.E.2d 720 (1944). This is because all exemptlons
evade the operation of the general principle thal taxation laws should be equal
and uniform, so as to place the public burdens, as nearly as may be, upon all
properly and citizens alike. In re Hillcrest Memorial Gardens, 146 W. Va. 337,
110 S E 2d 763 (1961); Slate v. Kittle, 87 W. Va. 526, 105 S E 775 (1921)

At issue here is whether a building that is owned by a tax-exempt charitable
organization and used partly for chantable purposes and partly for profit, may be
exempt from ad valorem properly taxalion under W. Va. Code §11-3-9 (a) (12),
which exempts “property used for chariiable purposes and not held or leased out

for profit ”

The West Virginia Supreme Court of Appeals construed this Code section as
follows.

In order lor raal property to be exempt from ad valorem laxation, a bwo-prang test
musl be met (1) the corporalion or other entity must be deemed to be a
chariable organizalion under 98 U S C § 501 {c)(3) or 501 {c){4) as Is provided
n 110 C8R § 3191 and (2) the property must be used exclusively for
chariable purpases and must not be held or leased oul for profil as Is provided 1n
W Va Code § 11-3-9 .

Syl Pt 3, Wellsburg Unily Apariments. ing v County Camnn . 202 W Va 283,
503 S E 2d 851 (1998).




In an attachment to its Request for Exemption, the Taxpayer asseris thal the
Dorothy McCGormack Center should be entirely exempt from ad valorem property

taxation because:

(a) The Foundahion, as owner. is an IRC § 501 (c) (3) charitable organization,

(b) The Foundation operates exclusively in pursult of its charitable purpose as
a supporling organization of Gity Hospital, Inc. (d/bfa Berkeley Medical
Center) another 501 (c) (3) charilable organizalion, which, in turn, uses
the suies and common areas of the subject propery, through ils own
operational units and fhe other healthcare providers occupying the same,
exclusively for its charitable purpose of providing healthcare services to
the general public; and

(c) Any rents the Foundation receives from the tenants cccupying the subject
property are exclusively applied to the debt service and operating costs of

the subject property and, thus, are not for profit

As authorily for its position, Taxpayer cites Appalachian Emergency Medical
Services, Inc., v. Slate Tax Commissioner, 218 W Va. 550, 625 S E.2d 312

(2005)
It is a long-settled rule of law in West Virginia that,

[Wihere properly belonging to a chantable instilution 1s rented oul or otherwise
employed as a source of profit 1o the mstitution, 1l 18 not sufficient to same thal
properly from taxalon because the rent or iIncome 1s devoled exclusively o

charilable purposes
State v. McDowell Lodge No 112, A F &A M, 98 W Va 611, 614, 123SE

561, 56311924}

The Court in the McDowell Lodge case further held that,

It 1s sufficient to say that the greal weight of authority appears to be
ihat because the renis, issues and profits of the property of a
chantable nstitulion are used for the purposes of charly, that fact
will nat exempt the property from taxation, under the rule of strict
construction applicable where property is clamed to be exempi
under the exceptions to the general rule that all property must bear
ils equal burdens of taxation.

Id., 615, 563

The Taxpayer puts forth the proposition that, because no net gain 1s realized by
the Dorothy McCormack Center from the rents paid by its tenants, the property
cannot be said to be "profits” within the meaning of W Va. Code §11-3-9 (a) {12).
Again, the Court in McDowell Lodge addressed this 1ssue;




The clause “"not held or leased out for profil,” is significant. It 1s
difficult to see how the property of charitable and benevolent
associations could be rented except for profit to the association.

Id., 616, 563-4

(n other words, the Court construsd the word “profit” in its plain meaning, ie. as
“An advantageous gain or retum: BENEFIT " See, Webster's || New Riverside
University Dictionary {1994) The Taxpayer, instead, wants the word 1o be
construed 1n the technical sense used by the professional accountant, as a net
gain, afler deduction far expenses. But this interpretation is nothing more than an
equivocation that ultimately belies the plain meaning of the term so as to defeat
the Constilutional mandate that “taxation shall be equal and uniform throughaout
ihe state.” The rents pald by the tenants af the Dorothy McCormack Center to the
Gateway Foundation confer a very clear benefit upon the Foundation, which
constitules a "profil" to the Foundation in the plain meaning of the word And this
profit defeats the tax exemption of the property, according to both statute and

case law.

The case relied on by the Taxpayer, Appalachian Emergency Medical Services,
Inc., v. State Tax Commissioner, op. cit., 5 distinguishable from the case al hand
on the facts In that case, the Courl ruled that, where an IRC § 501(c)(3)
organization occupied 2 building which 1t owned, and leased space in that
building to a second IRC § 501(c)(3) organizafion, the use of the building was
deemed to be charitable within the meaning of W. Va. Code § 11-3-9

The facts in the instant case are quite different. Here we have an IRC § 501 (c)(3}
organization leasing space ta numerous non-exempt, for-profit entilies As noted
ahove, 72% of the available space in the buiding 1s used for non-exempt

pUrposes.
In its Request for Exemption, the Taxpayer makes one further argument:

That some of the tenants eccupying somea of the suiles in the subjact property
are, themselves, providing heaith care services {o the pubiic on a for-profit, non-
charitable basis, does no change the chartable, and, thus, tax exempt stalus of
the Foundation's freehold interest n such sules See, In re Tax Assessmen
Against the Sarab and Pauline Malar Scholarship Foundalion, |nc, 173 W Va
41, 319 S E 2d 410 (1984), citing Greene Lina Termmal Co v_Marlin, 122 W
Va 483, 10 S € 2d 901 (1940) and Tne Greal A & P Tea Co , Inc, v Davs, 167
W Va 53, 278 S E 2d 352 {1981) Moreover, though the lenants' leasehold
nterests may be taxable laxes are due on those inlerests oniy If they have value
as bargam leases whereby lhe rantal rates and lerms are more favorable to the
lenant than are the lypical. arms-length, commercial leases In the same
marketplace The Great A & P Tea Co  Ing v Davis

We find no ment i this argument. If the leaseholds were held to be "chattels
real,” as lhe Taxpayer's counsel suggests, it would defeat the Taxpayer's
assertion that the entire property be exempt from taxation.
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The Maier Foundation case stands for the proposition that,

(A] lessee who has an interest in property which is subjecied lo 1ax)s not entitled
to exemption from taxalion by the mera facl thal he holds the properly by lease
from an organization or institulion which would be entitled to a tax exemption for
the property if it directly made use of the properly for its exempt purposes

In re Maigr Foundation, op ¢t , 548, 417

lt is difficult to see how this legal princliple supports the Taxpayer's position

The Greene Line Terminal case, also cited by the Taxpayer, stands for the
praposition that, '

Under Code, 11-3-8, which exempls from laxalion “property belonging
exclusively lo any courly, distrcl. cily, village, or lown in this slate, and used for
public purposes,” a [easehold on @ city-owned wharf 1s nol exempt from taxalion,
where the lessee operates the wharl on a parsonal profil bass, though pubhc
convenience 15 thereby served

Syl pt 1. Gresne Line Tarmmal, op ¢it

Both the Maier Foundalion and Greene Line Terminal cases are consistent with
previous rulings by the Cour, that is, that a for-profit business leasing property
from a tax-exempt enlily is not entitled to the property tax exemption that would
olherwise be available 1o the lessor. Again, it is difficult to see how Lhis bolsters

ihe Taxpayer's request for exemption

The assertion that "taxes are due on those interesls only iIf they have value as
pargain leasos, etc.”, aitributed the Great A & P. Tea Co. case Is likewise
without ment and has no basis in the case to which Counsel aftnbutes 1t; no such
word appear in that case, and Counsel's attribution is fanciful, at best Under this
inferprefation, Taxpayer's Counsel, to paraphrase the Great A. & P. Tea Co.
case, "would [have us] arrive at the ridiculous canclusion that an indvidual can
escape taxation of a valuable asset merely by [leasing from an exempt entity]”
see Great A & P. Tea Co, 56-57, 353

What the Great A. & P Tea Co case does stand for 1s quite contrary to the
Taxpayer's asserlion The Court in that case held that "a separate leasehold is
taxable if it has a separate and independent value from the freehold ™ Id., 55,
355 The Court further held that. in cases where the value of a freehold is
dimimished by the existence of a separale leasehold, lhe assessor may apply the
diminution in value to the value of the separate leasehold, so lhat the property Is

taxed al its aclual value.

The counly assessor may presume ihal commercial leases do nol diminish the
value of the frechold esiale and proceed lo lax all real property at ils lrua and
aciual value, the burden of showing that a teasehold reduces the value of a
freehold 15 upon Lhe taxpayer

Id 58, 356




Bui this rule only applies where a separate loasehold has a separate and
independent value from the freehold. Such is not the case here. Again, from the

A & P case,

\nder ordinary condilions lhe ‘reehold esiate will noi be reduced in value by
viue of the leasehold, not will the leasehaold bave any ascerlainable market

value.
1d 56, 355

That is to say, when a lease is for a relatvely short duration, such as is the case
here, with tenanls occupying suites in a single office building, the value of the
Foundation's freehold esfate will not be diminished, the value of the separate
leaseholds would not be separate and independent from lhe value of the
freehold, and it would be both inappropriate and unnecessary to tax the various
leasehold interests separalely, or, as Taxpayer's ‘Counsel would have i, not at

all.

Because the Taxpayer has not shown that this propery qualifies for the
exemption set forth in W. Va. Code § 11-3-8(a} (12). the property Is subject to ad
valorem taxation as determined by the Assessor.

RULING BY THE TAX COMMISSIONER

Based upon the facts and information provided and a review of the applicable law
and rules, | hereby RULE that the property located In Berkeley County and
owned by the Gateway Foundation, Inc., identified as “The Dorothy McCormack
Center,” is not eligible for exemption from ad valorem property taxation as
determined by the Assessor.

Ny—"

Mark W. Matkovich, State Tax Commissioner




