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IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIA
BUSINESS COURT DIVISION
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DAVID B. SHRIVER,
Defendaut.

ORDER REGARDING MEDIATION OR OTHER METHOD OF DISPUTE
RESOLUTION

Pursuant to Trial Court Rule 29.08(e), mediation o other agreed alternate dispute
resolution in {his »ction ghall be conducted on April 28, 2015 beginning at 9:00 a.m., at the
Filzsimmons Law Firm, 1609 Warwood Avenue, Wheeling, West Virginia 26007 and shall
continue day to day thereafter a¢ the sole discretion of the Resolution Judgo.

Mcdiation or other agreed method of digpute resolution shall be conducted by Honorable
Christopher C. Wilkes, assigoed by the Business Count Division as Resolution Judge.

MEDIATION shall be conducted In accordance with the following pracedures:

PRE-MEDIATION CONFERENCE CALL,

1. Counsel for the partics shall schedule a conference ¢all with the Resolution Judge to dizcuss

any outstanding issues related to the medialion if needed priox (0 mediation,
R NT
2. The following persons ave veguived (o attend the mediation in pergon:
a) Corporate and logal ontity ropregéntative for eagh paity with full autharity to entat into
and sign a scttlement aprecment;

b) Lead trial counsel (or cach pariy.
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ABRSENT GOOD CAUSE SHOWN, FAILURE OF ANY PERSON REQUIRED TO

ATTEND MEDJATION IN PERSON SHALL SUBJECT THAT PERSON TO

SANCTIONS, UP TO AND INCLUDING THE STRIKING OF PLEADINGS AND

DISMISSAL. COUNSEL AND PARTY REPRESENTATIVES MUST ARRIVE AT

MEDIATON RY NO LATER THAN 9:00 A.M. ON APRIL 28, 2018,

CONFIDENTIALITY

3. The contents of the mediation statements and the mediation discussions, including any
resolution or settiement shall iemain confidential, shall nat be used in the présent litigation
nor any other litigation (whether presently pending or filed in the future), and shall not be
congtrupd A§ nor ¢onstitute an admission. Breach of this provision shall subject the violator ta
sanctions.

MEDIATION STATEMENTS

4, Mediation statements shall be delivered ta the office of Judge Wilkes, 380 W. South Sureet,
Suite 4100, Martingbucg, West Virginia 25401 for recelpt by no luter thun April 14, 2015.
Mcdiation Statcinents shall either be hand delivered or delivered by Federal Express, UPS or
any othet express mall service with tracking capability.

5. Mecdiatton statements src_confidentia). Medintion statements shall state on their face

CCONFIDENTIAL MEDIATION STATEMENT” and shall be pluced in cnvelapes
marked “CONFIDENTIAL MEDIATION STATEMENT®. Mediation. statements ghall
nat be filed with the Clerk’s office, shall not be exchanged smong the parlies or counsel

(unless the parlies or counsel o desire), ghall nof be provided W the Piesiding Judge and

shall not becoime pait of the record in this matier,

6. Mediation statements may be in memorandum or letter form. They must be donble-spaced, 1n

no fess chan 12-point font, and be no longer than fificen (15) pages.
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7. Medintion statements must contain the following informuation:

a)

Contaet informatio: all nial counsel participating in the mediation shall provide: (1) a

direct dial telephone work number; (2) u cell phone number; and (3) en electrume nuil

. addieed where lead mial counge! can be reached,

b)

c}

d)

&)

Daxiics: idontify the party/purties 1epresented, deseribe theix relationchip, if any, to each
other, and by wharn each party is ropresentcd, including the identity of all representatives
who will he participating on behalf of a paty/parties during the mediation.

Faciual and Proceducal History of thy Case: provide a brief summary of the factual
and progedural listory of the case, including a statement of the essential facts of the
litigation, clearly indicating which material facts ave not in dispute and Which material
facte remaln in dispute. Bach party shatl provide theiy theorics of liability and a ane-page
itcmization of damages claimed, both liquidated and speciul and shall provide their
theories of defense and their position ag 1o the damages claimed, if applicable, The one-
page itemization of damages claimed by each party shall be provided 1o adverce paities
by no later than April I, 2015.

Critieal Depesition Twxiimpny; provide the deposition synopsis of any critical fact

witness or sxpert Witness, or in the altexnative, a summary of the testimony of such fact
wilness or expoit witness.

Summary of Applicable Law: provide a brief summary of the applicable law, including
staldtes, cases and standards.

Streng(hs and Wealnnases of the Case: provide an honest discussion of the strengths

and weaknesses of the party's claims and/or defenses, the likelihood of a verdict in favoy
of the party, an opinjon as to the probuhle verdict range, and an apinlon 25 to the range of

seitlement valuc,
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g) Settlement Ffforin provide a brief discussion of prior settlement negotistions and

discussions between the parties, including any outstanding demand mada by the pacties to
seflle the litipation, any response by the opposing perties to that demand, and an

asgessment as 1o why seitlement has noL been reached.

h) Settlement Propoasal; provide the party's torm(s) of settlement, including mny proposed
tetm(s) that may bo non-monelary, as well as any suggestions regarding how the
Resolution Judge may agsist the partics in xeaching a resolution.

i) Fuey upd Costs; list scpurately (I) nttorneys’ fecs and ¢osts incurred to datce; (II) other
fees and costs ineurred to date, (1) a good faith eslimate of additional attorneys' fees
and coxts {0 be incanred if this matier is not settled: and (IV) a pood faith sstimate of
additional fees and costs to be incwred il thix mufter is not setiled, Remember, this
information is confidential and Bhall- remsin go.

J) Other Seltiemments: if applicable, counzel shall puovide the gross selllement amount of
any other gettlements on behalf of a pmty whose cage i being mediated.

k) QOther Mafters: in addition to the required topics described above, and pravided that the
mediation statement complies with the page limit stated above, covnsel wre encouraged to
oddvess any other matiera they believe may be of assistance to the Resolution Judpe.

EXHIBITS TO MEDIATION STATEMENT

8. While counsel may submit documents that will essist the Resolution Judge in understanding

the issues and resolving the litigation as exhibits 10 the mediation statement, counsel is

cautioned to limit exhibits to only those documents ¢ounsel believes will be cruciul 1

resolution of the litigation.
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MEMORIALIZATON OF SETTLEMENT

9, If the parties reach & resolurion of their digpute, the Resoluton Judge will ensure that it is
memorialized before the mediation is deemed concluded.

EX PARTE CONTACTS

10. Befors, during and aficr the scheduled mediation, the Resolution Judge may find it nocossaty
and visaful 10 communleate with one or more parties outside the presence of the ather party or
patties.

IMLIGAT OF GOO

11, The required participants shall attend the enlive mediatlon in person and shall be available
and accessible throughout the mediation process. No pary may be compelled by this Order,
the Pyesiding Iudge, or the Resolution Judge to setlle n cose involuntarily or apainst the
party’s judgment, However, the Resolution Judge expecra the parties’ full end good faith
caoperation with the mediatlon process, and oxpects the parficipants to be prepared to
parhicapate fully, openty and knowledgably In a mutual effost t0 examine and vesolve issues.
The Resolution Judge encourages all participants 10 keep an open mind in order to reassess
thejr pravious positions and to find creative means for resolving the disputc.

ARBITRATION

12, If the paities agree lo binding axbitvation rather than mediation, the Resolution Judge will
begin avbitration st $:00 a.m. on April 28, 2015. Tiaditional rules of cvidence and
procedure will not apply, but shall be considered as a guide towald full and fair development
nf the facts. The parties may agree in writing to rely on stipulations and/or statements rather
than live testimony of wilneases. At the conclugion of Arbitration, a decision will be

sendercd promptly.
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13. The parties may also agroe to a combination of arbitvation and mediation. Arhirraton would
begin a1 9:00 a.m. on April 28, 2015 and the Resolution Judge would be the Arbitrator. The
Resolution Judge/Arbitrator would vendox a decision in writing and seal it In an envelope
withowt disclosure ta the partics, The paxtice would then proceed n mediation JIf a
resolution is not reached after mediation, the parties would be bound by the decision that is
under seal,

Plense notify the Resolutlon Judge by Aprll 14, 2015 as to which form of Alternate

Didpute Resolufion the parties have agreed to.

If setflement iS reached prior to April 28, 2015, the parties must notify the Resolution

Judge prompily.

All ¢counsel arc reminded of their obligations to read ﬁnd comply with thiz Order. To
avoid the imposition of sanctlons, counsel shall advlse the Resolution Judge immediately of any
problems regarding compliance with the Order.

Tt iz 30 ORTIERED,

The Clerk shall trangmit certified copies to counsel of record and pro se parties; to Judge
Rowe at the Greenbrier County Courthouse, P.O, Diawer 751, Lewlsbing, West Vieginia 24901;
and to the Businees Court Division Central Office at the Berkeley County Judicial Center, 380

W. Sauth Street, Suite 2100, Mactinsburg, West Virginia 25401,

ENTER: M? (52005
A’

RESOLUTION JUDGE
BUSINESS COURT DIVISION
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