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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

DAN RYAN BUILDERS WEST VIRGINIA, LLC,
A West Virginia limited liability company,

Plaintiff(s),

Vs.
OVERLAY L, LLC,

A Virginia limited liability company,

Defendant(s).

TO: THE HONORABLE CHIEF JUSTICE

Berkeley County Circuit Court
Civil Action No. 2020-C-110

JupiciAL MOTION TO REFER CASE T0O THE BUSINESS COURT DIVISION

Pursuant to Rule 29.06 of the West Virginia Trial Court Rules, the Honorable Bridget M. Cohee

respectfully requests the above-styled case be referred to the Business Court Division.

In regard to additional related actions:

There are no known related actions.

The following related actions could be the subject of consolidation, and are

now pending

or

may be filed in the future. (Please list case style, number, and Court if any)

This action involves: (Please check all that apply)

" Breach of Contract;

Sale or Purchase of Commercial Entity;
/ Sale or Purchase of Commercial Real

Estate;

Sale or Purchase of Commercial Products
Covered by the Uniform Commercial

Code;

Terms of a Commercial Lease;
Commercial Non-consumer debts;

Internal Affairs of a Commercial Entity;

Trade Secrets and Trademark Infringement;
Non-compete Agreements;

Intellectual Property, Securities, Technology
Disputes;

Commercial Torts;

Insurance Coverage Disputes in
Commercial Insurance Policies;

Professional Liability Claims in
Connection with the Rendering of
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Professional Services to a Commercial Shareholders Derivative Claims;

Entity; Commercial Bank Transactions;
I];I:ttilt-it;:-St Actions between Commercial Franchisees/Franchisors;

Internet, Electronic Commerce and

 Injunctive and Declaratory Relief Between Biotechnology

Commercial Entities;

v/ Disputes involving C ial Entities;
Liability of Shareholders, Directors, 1Spules fmvotving tommercial BRLHES, of

Officers, Partners, etc.; Other (Describe) Residential land developer

cx d residential build tract disput
Mergers, Consolidations, Sale of Assets, and residential burider contract cispute

Issuance of Debt, Equity and Like Interest;

In support of this motion, this matter contains issues significant to businesses, and presents novel
and/or complex commercial or technological issues for which specialized treatment will be helpful, as
more fully described here: Contract dispute involving bulk purchase of 319 lots with
amendments; allegations of breach, default, failure, and refusals to cure and otherwise perform
and resulting damages and fees.

In further support of this Motion, please find attached hereto an accurate copy of the operative
complaint(s), the-operative-answer(s); the docket sheet, and the following other documents:

Motion to Dismiss.

In regard to expedited review, this Court:

hereby REQUESTS that the Chief Justice grant this Motion to Refer without responses,
pursuant to W.Va. Trial Court Rule 29.06(a)(4), and contends that the following

constitutes good cause to do so: The case was filed on May 6, 2020. Motion to Dismiss
was filed on August 31, 2020. Scheduling Order is attached. Jury Trial is set for
March 31, 2022. The parties will benefit from expedited review of the case in Business
Court.

WHEREFORE, the undersigned Judge hereby MOVES, pursuant to W.Va. Trial Court Rule 29,
the Chief Justice of the West Virginia Supreme Court of Appeals to refer this case to the Business Court

Division.

Judicial Motion to Refer
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Respectfully submitted, this 0?& day of February, 2021,

Bridget M. Cohee

Berkeley County Judicial Center
380 W. South Street, Suite 4401
Martinsburg, WV 25401
304-596-2140-Telephone

/Z’ //“/ML

BRIDGET M. COHEE, Circuit Judge

CERTIFICATE OF SERVICE

I, Bridget M. Cohee , do hereby certify that on this & ,Z day of February, 2021. I have served
the foregoing “Judicial Motion to Refer Case to Business Court Division,” with attachments via
CourtsPlus e-file system to George E. Kennedy at gkennedy(@fandpnet.com; Charles F. Printz, Jr., at
cprintz(@ bowlesrice.com; Shannon Paige Combs at scombs(@bowlesrice.com; and William Frank
Gibson, II wgibson(@ shulmanrogers.com, the Berkeley County Circuit Clerk’s Office; and the Business

Court Division Central Office, Berkeley County Judicial Center, 380 West South Street, Suite 2100,

Martinsburg, WV 25401.

William F. Gibson, Esq.

Shulman, Rodgers, Gandal, Pordy, & Ecker, PA
12505 Park Potomac Avenue 6% F1

Potomac, MD 20854

Counsel for Plaintiff Dan Ryan Builders West
Virginia, LLC

wgibson(@shulmanrogers.com

George E. Kennedy, Esq.

Franklin & Prokpik

208 South Queen Street, 2°¢ Floor
Martinsburg, WV 25401

Counsel for Defendant Overlay I, LLC
gkennedy@fandpnet.com

Charles F Printz, Esq.

Bowles Rice LLP

101 South Queen Street

Martinsburg, WV 25401

Counsel for Plaintiff Dan Ryan Builders West
Virginia, LLC

cprintz@bowlesrice.com

Shannon Paige Combs
7000 Hood Circle Apt 311
Martinsburg, WV 25403
scombs(@bowlesrice.com
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Case Docket Entries

CC-02-2020-C-110

Court: Circuit County: 02 - Berkeley Created Date:  5/6/2020 Security Level: Public
Judge: Bridget Cohee Case Type: Civil Case Sub-Type: Other Status: Open
Related Cases:
Style: Dan Ryan Builders West Virginia, LL.C, a West Virginia limited liability company v. Overlay I, LLC, a Virginia
limited liability company
Entered Date Event Ref. Code Description
1 5/6/2020 1:48:38 PM E-Filed Complaint
1-1 5/6/2020 Civil Case Information Statement
1-2 5/6/2020 Complaint - Complaint
1-3 5/6/2020 Supporting Document - Exhibit
1-4 5/6/2020 Transmittal
1-5 5/6/2020 Summons
2 5/6/20201:48:38 PM__Judge Assigned 102010 Bridget Cohee
3 5/6/2020 1:48:38 PM Party Added P-001 Dan Ryan Builders West Virginia, LLC, a West Virginia
limited liability company
4 5/6/2020 1:48:38 PM  Party Added _ D-001 Overlay 1, LLC, a Virginia limited liability company
5 5/6/2020 1:48:38 PM Attorney Listed P-001 A-2985 - Charles F. Printz, Jr.
16 5/6/2020 1:48:38 PM Attorney Listed P-001 A-11255 - William Frank Gibson, 1T
7  5/6/2020 1:48:38 PM Attorney Listed P-001 A-13601 - Shannon Paige Combs
8 5/6/20201:48:38 PM _ Service Requested _D-001 Plaintiff - Private Process Server
9 5/15/2020 8:29:12 AM  E-Filed Service Return - Service Return
9-1 5/15/2020 Service Return - Service Return
9-2 5/15/2020 Transmittal
10 5/20/2020 1:15:14 PM E-Filed Reissue/Additional Summons - Reissue/Summons
Complaint
10-1 5/20/2020 Supporting Document - Complaint
10-2 5/20/2020 Transmittal
10-3 5/20/2020 Summons
11 5/20/2020 1:15:14 PM Service Requested D-001 Secretary of State - Certified - Including Copy Fee
12 6/1/2020 10:03:07 AM  E-Docketed Supporting Documents - Summons Iss & Mailed CMRR
12-1 6/1/2020 Supporting Document - Summons Iss & Mailed CMRR to WV Secretary of State 5/21/2020 (Overlay 1, LLC)
12-2 6/1/2020 Transmittal
13 6/4/2020 1:08:25 PM E-Docketed Supporting Documents - Letter from WV SOS Accepting
Service - 1 Summons 1 Complaint
13-1 6/4/2020 Supporting Document - Letter from WV SOS Accepting Service - 1 Summons 1 Complaint
13-2 6/4/2020 Transmittal
14 6/8/2020 1:30:59 PM E-Docketed Supporting Documents - Green Card Returned by SOS -
Signed by R. Kushner
14-1 6/8/2020 Supporting Document - Green Card Returned by SOS - Signed by R. Kushner
14-2 6/8/2020 Transmittal
15 7/1/2020 1:17:57 PM E-Docketed Supporting Documents - SOS Invoice# 527026 paid in May
Month End Closing
15-1 7/1/2020 Supporting Document - SOS Invoice# 527026 paid in May Month End Closing
15-2 7/1/2020 Transmittal
16 8/31/2020 3:19:14 PM E-Filed Notice of Appearance - Notice of Appearance
16-1 8/31/2020 Notice of Appearance - Notice of Appearance
16-2 8/31/2020 Transmittal
17  8/31/2020 3:19:14 PM Attorney Listed D-001 A-8730 - Gregory E. Kennedy
18  8/31/2020 3:21:56 PM E-Filed Motion - Motion to Dismiss

18-1 8/31/2020
18-2 8/31/2020

Motion - Defendant Overlay I, LLC's Motion to Dismiss Plaintiff's Bill of Complaint

Transmittal

User ID: Terry.Hypes

Page 1 of 2

Date/Time: 2/26/21 9:21 AM



Case Docket Entries CC-02-2020-C-110

Entered Date Event Ref. Code Description
19 8/31/2020 4:06:53 PM E-Filed Letter to Judge - MEMORANDUM OF LAW IN SUPPORT
OF DEFENDANT OVERLAY I, LLC'S MOTION TO
DISMISS PLAINTIFF'S BILL OF COMPLAINT
19-1 8/31/2020 Letter - MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT OVERLAY I, LLC'S MOTION TO
DISMISS PLAINTIFF'S BILL OF COMPLAINT
19-2 8/31/2020 Transmittal
20  8/31/2020 6:11:44 PM E-Filed Order - Case - RULE 22 SCHEDULING ORDER cc:
Charles Printz Jr. via e-mail, Shannon Combs via e-mail,
William Gibson II. via e-mail, Gregory Kennedy via e-mail
20-1 8/31/2020 Order - RULE 22 SCHEDULING ORDER
20-2 8/31/2020 Transmittal
21 9/24/2020 5:29:44 PM E-Filed Order - Case - AMENDED TCR RULE 22 SCHEDULING
ORDER - cc: Charles Printz Jr. via e-mail, Shannon Combs
via e-mail, William Gibson IL. via e-mail, Gregory Kennedy
via e-mail
21-1 9/24/2020 Order - AMENDED TCR RULE 22 SCHEDULING ORDER
21-2 9/24/2020 Transmittal
22 10/28/2020 1:49:01 PM  E-Filed Motion Response - Other
22-1 10/28/2020 Motion Response - Opposition to Motion to Dismiss and Request Hearing
22-2 10/28/2020 Supporting Document - Exhibit
22-3 10/28/2020 Transmittal
23 11/9/2020 2:34:27PM = -=memem-- Reason for Deletion: Incorrect Document - Not for this File
23-1 9/7/1993 —ememeeee- - Reason for Deletion: Incorrect Document - Not for this File
24 11/11/2020 2:46:44PM  E-Filed Supporting Documents - Defendant Overlay I, LLC's Reply
to Plaintiff's Opposition to Motion to Dismiss Plaintiff’s Bill
of Complaint
24-1 11/11/2020 Other - Defendant Overlay I, LLC's Reply to Plaintiff's Opposition to Motion to Dismiss Plaintiff's Bill of
{Complaint
24-2 11/11/2020 Transmittal
25  11/11/2020 2:49:07 PM  E-Filed Supporting Documents - Proposed Order Granting
Defendants' Motion to Dismiss Plaintiffs' Bill of Complaint
25-1 11/11/2020 Other - Proposed Order Granting Defendants' Motion to Dismiss Plaintiffs' Bill of Complaint
25-2 11/11/2020 Transmittal
126  1/29/2021 2:23:28 PM E-Filed Order - Case - ORDER SETTING HEARING ON
FEBRUARY 25, 2021 cc: Charles Printz Jr., Shannon
Combs, William Gibson II., Gregory Kennedy Via E-File
26-1 1/29/2021 Order - ORDER SETTING HEARING ON FEBRUARY 25, 2021
26-2 1/29/2021 Transmittal
27  2/19/2021 12:51:44 PM  E-Filed Motion - Other
27-1 2/19/2021 Motion - Defendant Overlay I, LLC's Motion to Expunge Plaintiffs Memorandum of Lis Pendens
27-2 2/19/2021 Transmittal
|28  2/19/2021 12:55:00 PM  E-Filed Supporting Documents - Memorandum of Law in Support
of Defendant Overlay I, LLC's Motion to Expunge
Plaintiff's Memorandum of Lis Pendens with Exhibits
28-1 2/19/2021 Supporting Document - Memorandum of Law in Support of Defendant Overlay I, LLC's Motion to Expunge
{Plaintiff's Memorandum of Lis Pendens with Exhibits
28-2 2/19/2021 Transmittal
29  2/25/2021 4:58:11 PM E-Filed Order - Case - SCHEDULING ORDER cc: Charles Printz

29-1 2/25/2021
29-2 2/25/2021

User ID: Terry.Hypes

Ir., Shannon Combs, William Gibson II., Gregory Kennedy
Via E-File

Order - SCHEDULING ORDER

Transmittal
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E-FILED | 2/25/2021 4:58 PM

Circuit.C:tfrt Jllllgge 252020.Colil0
Berkeley County Circuit Cl
Ref. Code: 21DGHLTU B eyVl;)g‘;Eia Sm'lrgul G

In the Circuit Court of Berkeley County, West Virginia

Dan Ryan Builders West Virginia, LLC,a )
West Virginia limited liability company,

Plaintiff, )
)
vs.) ) Case No. CC-02-2020-C-110
)
Overlay |, LLC, a Virginia limited liability )
company,
Defendant )
)
SCHEDULING ORDER

This matter came before the Court on February 25, 2021. At the outset of the hearing,
counsel for the Defendant raised an objection to substantive participation by counsel for the
Plaintiff who was present to argue motions but who had not entered an appearance in the case
and was not admitted Pro Hac Vice. The Court granted a short recess for counsel to consider
having counsel of record to argue the pending motions, and ultimately the parties agreed and the
Court continued the substantive Motions Hearing for thirty days to permit counsel to submit their

Application for Admission to Practice Pro Hac Vice to the West Virginia State Bar.

The parties shall appear for the Motions Hearing on Wednesday, March 31, 2021 at

2:00 p.m.

Given that local counsel properly admitted were present on behalf of the Plaintiff, the

Court proceeded to set the following Scheduling Order in this matter:

1. Jury Trial Wednesday, March 30, 2022, at 9:00 am.
2. Pretrial Conference March 14, 2022, at 1:00 pm.
3. The Parties shall mediate this matter in good faith on or before November 22, 2021.

4. Expert Disclosures:



a. Plaintiff on or before August 23, 2021.
b. Defendants on or before September 20, 2021.

5. Discovery Completion Date on or before October 25, 2021. All Discovery shall be
served thirty days prior to completion date. Objections and Motions to Compel shall be
filed on or before November 8, 2021.

6. Dispositive Motions on or before December 6,2021. Responses on or before December
20, 2021. Replies on or before January 10, 2022.

7. Pretrial Disclosures, Voir Dire, Jury Instructions, Witness List, Verdict Form and Motions
in Limine on or before February 28, 2022. Responses and Objections on or before
March 7, 2022.

8. Joint Pretrial Statement on or before March 7, 2021.

a. Brief statement by Plaintiff as to essential elements of the claim, itemized list of
damages, and supporting legal authority.

b. Brief statement by Defendant as to contested issues of fact and law, list of pending
motions.

c. Stipulation of Facts.
d. Last Settlement demand by Plaintiff.

e. Last Settlement offer by Defendants.

Finally, the Court inquired whether the parties had considered submitting this matter to
the Business Court. Neither party requested the same within the time frame. The Court will make
the referral, however, in the interim, pending the Business Court referral, the parties shall abide
by the above scheduling order. In the event the referral is denied, the scheduling order will
govern proceedings before this court.

The clerk is directed to transmit a copy of this Order to all counsel of record and

unrepresented parties.



/s/ Bridget Cohee
Circuit Court Judge
23rd Judicial Circuit

Note: The electronic signature on this order can be verified using the reference code that appears in the
upper-left corner of the first page. Visit www.courtswv.gov/e-file/ for more details.






E-FILED | 5/6/2020 1:48 PM
CC-02-2020-C-110
Berkeley County Circuit Clerk
Virginia Sine

IN THE CIRCUIT COURT FOR BERKELEY COUNTY, WEST VIRGINIA

DAN RYAN BUILDERS WEST VIRGINIA, LLC,)
a West Virginia limited liability company

64 Thomas Johnson Drive, Suite 110

Frederick, MD 21702,

Plaintiff,

V. Case No.

)

)

)

)

)

)

)

OVERLAY L, LLC, )
a Virginia limited liability company )
38616 Stonewall Farm Lane )
Middleburg, VA 20117, )
)

)

)

)

)

)

)

SERVE:
Stephen Polachek
38616 Stonewall Farm Lane
Middleburg, VA 20117,

Defendant.

BILL OF COMPLAINT

Plaintiff Dan Ryan Builders West Virginia, LLC, a West Virginia limited liability
company (“DRB”) hereby sues Defendant, Overlay I, LLC, a Virginia limited liability company
(“Overlay” or “Seller”), and for a cause of action states:

Facts Applicable to All Counts

L. DRB is a limited liability company organized under the laws of West Virginia and
qualified o do business in West Virginia. DRB is a homebuilder in the business of, amongst
other things, acquiring finished building lots for the construction of residential real estate
improvements for sale as new homes to consumer purchasers.

2. Defendant Overlay is a residential land developer and the fee simple and record

title holder of the real estate that is the subject of this litigation, which is located in this County, a
1






legal description of which is attached hereto as Exhibit A. Stephen Polachek 1s Overlay’s
designated agent for service of process, who has a listed address of 38616 Stonewall Farm Lane,
Middleburg, VA 20117.

3. On 5/14/18, DRB, as Contract Buyer, and Overlay I, LLC, as Seller, entered into
a Lot Purchase Agreement (“Contract” or “LPA”) for the purchase and sale of existing, fully
developed (a.k.a. “Finished”) building lots and certain to-be-developed building lots
(“Undeveloped Lots”) — all, over time, for agreed prices and subject to certain conditions
precedent for closings on the said lots — including but not limited to that the lots be fully
approved/subdivided and that they be fully developed into finished home building sites.

Pursuant to the LPA, DRB posted a $100,000 (US) deposit (the “Deposit™) and recorded a deed
of trust (“DOT”) securing compliant repayment of same and/or credits to lot prices for same at
future closings, as called for in the LPA.! Under the terms of the LPA, once the DOT was
recorded, the $100,000 (US) was released to Seller for use in developing the Property, but also
entitled DRB to pro rata credits against certain future Undeveloped Lot purchase prices in future
lot closings which, as explained herein, have not occurred due to the Seller’s default.

4. As expressly permitted in the LPA, DRB assigned of portion of its lot purchase
and other rights and obligations under the Contract to DR Acquisitions, LLC (“DRA”). That
contractually permitted partial assignment/assumption (to and by DRA) also expressly acted to
release DRB and to substitute DRA as the novated and exclusive “Buyer” in regard to the limited

lot purchaser rights and obligations assigned to DRA. All of the lot acquisition rights assigned

1/ Note: this action is filed without prejudice to DRB’s rights and remedies under the Deposit Note

and recorded Deed of Trust, whether to foreclose or otherwise.
2






by DRB to DRA were exercised by DRA in the hereinafter described June 2018 Bulk Closing
and purchase (by DRB and DRA, respectively) of their respective portions of the finished lots at
that Bulk Closing.

5. After entering into the original LPA, on 6/1/18 DRB and Seller entered into an
initial amendment to the LPA (the “First Amendment”), revising certain terms by mutual
agreement. The 14 duplex lots, to be purchased as “buy as sold” lots under the original LPA
(i.e., to be purchased if and when DRB entered into contracts with consumer for the construction
and sale of homes on those lots, on a lot-by-lot basis), were agreed in the First Amendment to be
purchased as part of the Bulk Closing. The First Amendment also reduced the proposed lot
count from 320 to 319. Under the terms of the LPA as amended by the First Amendment, DRB
had a contractual exclusive with respect to the real estate on which the as-promised 319 lots were
either at that time recorded and/or entitled for future Seller recordation.

6. Thereafter, DRA and DRB acquired their respective portions of the already
Finished lots (pursuant to the LPA as amended) at a so-called “Bulk Purchase” closing (the
initial closing under the LPA as amended) prior to June 15, 2018, as was called for under the
LPA as amended. Pursuant to the LPA as amended, Seller was paid a bulk price of $2,788,000
by DRA and DRB, respectively, for the 91 so-called Finished Lots — comprised of 69 single
family lots, 8 townhouse lots and 14 duplexes — leaving a net balance of 228 Undeveloped Lots,
comprised of 54 single family lots (75°), 56 single family lots (65°) and 118 townhouse lots
under contract to DRB pursuant to the LPA as amended (hereinafter, the said existing
Undeveloped Lots and future Undeveloped lots to be purchased by DRB, the “Property;” see

legal description at Exhibit A).



7. Thereafter, Overlay/Seller failed to keep pace with the requirements for finishing
and tendering the remaining Lots (out of the Undeveloped Lots) to DRB for closing under the
LPA as amended, including but not limited to the Seller’s obligation to fully develop and tender
the next set of Finished townhouse lots to DRB by December 2018. In response to DRB’s
remonstrations, Seller initially delayed and tried to make excuses, but ultimately conceded to
DRB that Seller did not have the funds to complete its development obligations in regard to the
going-forward Undeveloped Lot development and other lot closing conditions and otherwise
failed to borrow those needed funds and/or to bring in investors to fund those remaining
development and timely tender of closing obligations, and remained unwilling to move forward
with that required entitlement and development work as promised under the LPA as amended.
All of the Undeveloped Lots on which the Deposit credits were to be applied are amongst
Undeveloped Lots Seller has failed/refused to develop as promised under the LPA as amended
and the $100,000 (US) Deposit remains secured by at least some of the subject Property.
Compare Exhibit A. Therefore, on 4/1/19 DRB notified Seller that — pursuant to the terms of
the LPA as amended — Seller was in Default, and also accorded Seller 15 days to cure as
provided under the LPA as amended.

8. The parties then entered into expedient compromise negotiations to try and
resolve the brewing dispute concerning Overlay’s Default, and those negotiations culminated in
the Second Amendment to Lot Purchase Agreement (“Second Amendment”) dated 7/31/19. In
it, Seller concedes it is in Default under the LPA, as amended and as claimed in DRB’s 4/1/19
notice of default. Pursuant to the Second Amendment, the so-called “Phase 3 Closing,” as

defined in the Second Amendment — if and when completed in the future — was agreed to by the

4



parties as a prospective/expedient way to cure Seller’s admitted/acknowledged default
(hereinafter, the “Contingent Resolution Terms”).

9. Pursuant to the Contingent Resolution Terms of the Second Amendment, DRB
was given through the outside date of the concurrently running no-fault kick-out/feasibility study
period provisions of the LPA as amended to (at DRB’s election) piecemeal terminate the Second
Amendment and return the parties to their status quo ante, before the 7/31/19 Second
Amendment had been entered into (including a renewed 60-day, expedient cure period for the
original, 4/1/19 Default notice).

10.  The Second Amendment, at paragraph 2(ii), contains a typo in referring to
“termination of the amended agreement.” The parties mutually intended (in real time) that the
said feasibility study period-based termination option language in that context be addressed as a
pernussible termination by DRB of the Contingent Resolution Terms of the Second Amendment.
Indeed, and immediately following the aforesaid “termination of the amended agreement”
language in Second Amendment §2(ii), the Second Amendment expressly provides that
following any such piecemeal termination (i.e., of just the Second Amendment Contingent
Resolution Terms), the parties will be returned to their respective status quo ante, prior to the
effective date of the Second Amendment — express language which only makes rational sense if
the preceding “termination of the amended agreement” is properly read to state “termination of
the Contingent Resolution Terms under the Second Amendment.”

11.  Consistent with this real-time meeting of the minds and required reconciliation of
the subject Contract/LPA language in the Second Amendment, DRB gave notice of termination
of the Second Amendment Contingent Resolution Terms to Seller (pursuant to the notice

5



provisions of the LPA as amended) on October 1, 2019. Pursuant to section 2 of the Second
Amendment, DRB also gave Seller notice of the commencement of the agreed/renewed 60-day
cure period with respect to the Buyer’s original default notice, April 1, 2019 — all as required by
and consistent with the language in the Second Amendment at paragraph 2 (i1):

...then the Seller and Buyer shall be returned to their respective positions

as they existed prior to the Amendment effective date, except that as of

such date of termination of the Second Amendment, Buyer shall be

deemed to have served additional notice of breach of the Agreement on

Seller giving Seller 60 additional days to cure such breach.

12.  The no-fault/termination/feasibility study period applicable to DRB"s Second
Amendment termination rights was originally agreed to expire 30 days after the Second
Amendment effective date, but was thereafter extended by mutual agreement (in the 8/30/19
Third Amendment, the 9/13/19 Fourth Amendment and the September 2019 Fifth Amendment to
the LPA) to 10/1/19. On 10/1/19 DRB timely gave Overlay written notice of termination of the
Contingent Resolution Terms under the Second Amendment and started the agreed 60-day cure
period for DRB’s revived 4/1/19 Default notice pursuant to the Second Amendment. Accord,
Second Amendment post-termination terms (which govern in the event of a timely termination of
the resolution terms of the Second Amendment).

13.  Only a portion of the Undeveloped Lots were subdivided by Seller via record plat,
so a portion of the Undeveloped Lots remain in a pre-subdivided state. See Exhibit A. So too,
those unrecorded lots remain raw and undeveloped as compared to the as-promised and
condition-compliant Finished building lots promised to DRB under the LPA as amended. Also,

due to Seller’s refusal/failures to perform as alleged herein, the recorded portion of the remaining

Property (compare Exhibit A) also remains in various states of incompletion in comparison to

6



the conditions for DRB’s closing on those lots under the LPA as amended. With respect to the
still pre-subdivided portion of the Property (the would-be 48 townhouse lots in so-called “Phase
2;” the remaining 180 Undeveloped lots covered by the LPA as amended are recorded and in so-
called “Phase 3), in order to lawtully create them the lots will have to, as a practical matter,
entitled, subdivided, bonded for and infrastructure installed for more than just those 48 presently
unrecorded townhouse lots, and much of that unavoidable mitigation cost will unjustly enrich the
defaulting Seller and its remaining residue land in Phase 2 (and similarly, with respect to the
recorded lots in Phase 3, any development work/infrastructure to be installed that benefits more
than those recorded lots). DRB, as a matter of equity, should be accorded equitable offsets-to-
price for the Property, both for the cost to entitle and develop them as promised, but also to
account for those ancillary and undeserved financial benefit redounding to Seller’s benefit,
whether in regard to the lots located in Phase 2 or Phase 3.

14.  Defendant Seller failed to timely cure its earlier default under the required 60-day
cure period and this lawsuit is timely filed (and the corresponding Memorandum of Lis Pendens

recorded) pursuant to Section 11(b) of the LPA as amended. Upon information and belief, the

2 In order to perform that required entitlement and development work, DRB will necessarily be
required to enter and perform work upon Seller’s real property other than the specific real property which
is the subject of the parties’ agreement, as well as to be assured access to the real property to which it is
entitled over any of Seller’s residual real property necessary for that purpose. Thus, as part of the relief
requested herein DRB should be entitled to any rights required for that necessary/implied and/or
contractually-required access and improvement undertakings, whether for purposes of development work
(e.g.. mass earthwork and grading, sanitary sewer mains and laterals, storm drain piping and structures,
water main and service laterals, inclusive of meter vaults and fire hydrants, dry utility work, road and
sidewalk work, including but not limited to sub-base, curb and gutter and surface paving, installation of
street trees and street lights, cut and fill work, public dedications, etc.), public road access, or otherwise,
all to at least the same degree (at a minimum) as was required to be performed by the defaulting Seller
under the LPA as amended.

7



Seller has also violated its ongoing obligations to pay the real estate taxes on the Property, and
some or all of the subject Property may have gone to tax sale, subject to timely redemption.
Seller’s failure to stay current on the real property taxes constitutes clear breach of Seller’s
representations, warranties and other obligations under the LPA as amended. To the extent the
non-defaulting DRB is forced to mitigate the risk of losing the subject Property to tax sale by
stepping up and redeeming the property from tax sale, those proximately-caused breach and
reasonable mitigation damages should be further offset against and act to further reduce any
residual purchase price found due to Seller.

15.  With the Contingent Resolution Terms under the Second Amendment timely and
properly terminated, both the Seller’s obligations and the Buyer’s rights and remedies — both to
enforce the LPA as amended, and with respect to Seller's default — are now governed by the
post-termination terms of the otherwise terminated Second Amendment and under the original
LPA as amended, as it existed prior to the Second Amendment (i.e., as amended by the First
Amendment).

16.  Plaintiff has complied with all conditions precedent to the filing of this action, if
any.

17.  Seller’s breach/default and continuing failures/refusals to cure and/or otherwise
perform as required under the LPA as amended leaves the subject Property at various stages of
subdivision and development into Finished Lots as required under the LPA as amended, forcing
the non-defaulting DRB to substitute its own performance of same, including ancillary benefit
redounding to the defaulting Seller if DRB is made to “finish” those lots as was required of

Seller under the LPA as amended. The same is true with regard to any monies DRB decides to

8



expend to redeem the Property from tax sale resulting from Seller’s material breach in failing to
pay same. As a matter of equity, DRB is respectfully requesting that credits be made to its as-
adjusted purchase prices, which is required by the equitable adjustments and setoffs against those
prices and needed to fashion a complete equitable remedy simulating the performance due and
owed by the parties under the LPA as amended. Only by doing so can any unfair windfalls to the
defaulting Seller, and as needed as a result of its breach and from DRB’s mitigation efforts
regarding same, be properly addressed. Indeed, and as part of that necessary equitable relief,
DRB also requests as part of its lost benefit of the bargain those damages resulting from the
difference between the deal it entered into with the Seller (i.e., all the lots contracted for under
the LPA as amended) and what the Seller has provided (only the lots sold at the June 2018 Bulk
Closing), DRB’s preparations and other activities related to the Property tailored to the deal as
agreed, and not what Seller has provided to date.
COUNT 1

(Declaratory Judgment/Specific Performance/Injunctive Relief)

18.  Plaintiff incorporates by reference the substance of all the foregoing factual
allegations.

19.  Pursuant to WV Code § 55-13-1, &7 seq., this Court has the power to make
declaratory judgments in regard to genuine controversies relating to contract interpretation and
enforcement.

20.  Anactual controversy exists between the parties regarding their respective rights
and obligations under the LPA as amended. To resolve the controversy between the parties in
regard to the enforceable contract provisions under the terms of the LPA as amended, and to
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declare and enforce the Buyer’s rights and entitlements in regard to same, Plaintiff respectfully
requests declaratory judgment of its rights and entitlements under the Agreement as amended,
and the entry of an order and decree of specific performance to enforce those rights and
entitlements as set forth herein.

21.  Seller failed to timely tender fully developed lots and otherwise perform as
required under the original LPA as amended and is subject to all of the non-defaulting Buyer
remedies under the terms of the LPA as amended, including but not limited to for specific
performance and the ancillary equitable relief needed to compel and/or reasonably substitute for
Seller’s in-kind, specific performance of its executory obligations to the non-defaulting DRB
under the LPA as amended.

22.  Buyer has performed and Seller is in default, refusing to perform. Plaintiff Buyer
is in compliance with its contract obligations and is without any adequate remedy at law. Thus,
Plaintiff DRB is entitled to an order of specific performance, whether (i) ordering and enjoining
Seller to perform its conveyance and other in-kind, executory obligations under the LPA as
amended (based on the LPA as amended terms, as reconciled by this Court in this action) and/or
(ii) ordering and according to the non-defaulting DRB, as a matter of equity, appropriate setoff
against any otherwise agreed LPA Finished Lot purchase prices for the as-promised/as-Finished,
Undeveloped Lots — to financially account for Purchaser’s mitigation costs to conform the
Seller’s non-performance to the performance promised DRB under the LPA as amended. In the
absence of an arguably impractical mandatory injunction (involving judicial enforcement and
oversight), Plaintiff DRB would be unfairly prejudiced by having to purchase the subject
Property/Undeveloped Lots in their current, partially unrecorded/undeveloped condition. By
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contrast, if the subject lot prices for the Property/Undeveloped Lots were reduced to cover the
remaining cost to approve/record and Finish the subject Lots and to clear title (as promised in the
LPA as amended), that more equitable outcome would help to approximate, albeit imperfectly
(in the absence of Seller’s performance in fact), the in-kind benefit of the bargain promised DRB
under the LPA as amended. In either event, Plaintiff requests that this Honorable Court appoint
a special commissioner or trustee to convey title to DRB pursuant to the Court’s order and
disburse any net proceeds otherwise due Seller, after offsetting for any cost to conform and
breach mitigation reductions to Seller’s net price to cover for Seller’s non-conforming tender and
breach, and to clear title of any liens or encumbrances (including any intervening tax sale in need
of expedient redemption), as called for the LPA as amended, consistent with Seller’s at-closing
obligations under the LPA as amended.

23.  Seller has clearly failed to perform with respect to the remaining Undeveloped
Lots that are the subject of this specific performance lawsuit. Even so, courts typically do not
find it practical to order in-kind performance of executory contract obligations via mandatory
injunctive relief. Instead, courts typically invoke their inherent equitable jurisdiction to fashion a
more just remedy, commensurate with the unperformed executory obligations of the defauliing
Seller, using “cost-to-conform™ price offsets to credit executory/conditional payment obligations
otherwise owed to Seller — here to cover DRB’s projected/required cost to develop those lots
itself and other costs (e.g., to clear title, redeem the Property from tax sale, etc.) that are needed
to cover the defaulting Seller’s breached contract obligations regarding the Undeveloped Lots at
issue. Therefore, and to the extent DRB has to complete Seller’s obligations in order to conform
the subject Property to the as-promised Finished Lots, with marketable/insurable title, and as
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otherwise required under the LPA as amended (in order to conform them to the conditions
required to trigger a closing obligation), DRB should be granted ancillary monetary relief to
offset those costs and as a setoff/reduction to any Finished Lot prices otherwise owed Seller, had
the subject Property (and Undeveloped Lots on that real estate and/or to be recorded there) been
developed as required and timely tendered for purchase in the required Finished Lot condition.
To the extent that required equitable setoff acts to negate the conditional purchase price and
result in costs to mitigate and conform the Property exceeds the purchase price, DRB is
respectfully requesting title and a net money judgment to effect true specific performance and
simulate the non-defaulting DRB’s benefit of the bargain. As well, and so that DRB is afforded
the required access to Seller’s residual property in order to perform any entitlement and
development work needed to conform the Property to its as-promised condition, and otherwise
going forward for access to the Property (i.e., via access to public roads), DRB is entitled to a
decree that DRB is entitled to enter upon the Seller’s residual property for those purposes.

24.  The LPA as amended envisioned acquisitions upon completion of conditions by
Seller over time, but in this single adjudication DRB must obtain its complete remedy in a single
award/judgment. Therefore, this suit necessarily contemplates an acceleration of DRB’s
purchase of the subject Property in bulk, not only entitling DRB to (1) offsets to price to cover
the agreed Deposit and price credits and cost of conforming the lots to their as-promised,
Finished and condition-compliant state, but also (ii) a further price reduction, reducing any such
(net of offsets) purchase monies (otherwise due Seller) to present value, as of the date of trial.

WHEREFORE, Plaintiff DRB demands judgment against Overlay for Declaratory
Judgment, Injunctive Relief, Monetary Reconciliation and Specific Performance, compelling
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Overlay to perform in fact, or — if deemed impractical for judicial oversight — to appoint a special
commissioner or frustee to deed over marketable/insurable title to the subject real estate (Exhibit
A) to DRB, free and clear of all liens and encumbrances (and providing for payment of same
from the net proceeds), for a net amount (if any) remaining (after offsetting for what Plaintiff
will need to spend in order to roughly substitute for the defaulting Seller’s failure to perform as
required and to account for the unjust financial benefit devolving to the defaulting Seller as a
result of DRB’s mitigation and substitution for the defaulting Seller’s performance), together
with costs and prejudgment interest as applicable. To the extent those equitable offsets for
DRB’s mitigation costs and cost to conform the lots to their as-promised condition exceeds those
conditional lot prices, DRB also requests a net monetary judgment for those net ancillary
damages evidenced to this Court’s equitable jurisdiction in the context of specific performance.
DRB also requests the entry of a decree securing DRB’s right to enter upon the Seller’s real
property other than the specific real property which is the subject of the parties’ agreement in
order to not only provide DRB with needed access to perform any work needed to conform the
Property to its as-promised condition (entitlement and infrastructure install inclusive but not
exclusive, and at a minimum to the extent of what was required of the Seller under the LPA as
amended), but also to provide DRB access to the real property to which it is entitled under the
parties’ agreement. Plaintiff also seeks attorneys’ fees to the extent allowed by the LPA as

amended and/or applicable law.
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COUNT 2
(Breach of Contract Money Damages)
(In the Alternative)

25.  Plaintiff incorporates by reference the substance of all the foregoing factual
allegations.

26.  If, for whatever reason, the specific performance remedies requested in Count 1
are not awarded by the Court or not found justified under these circumstances, DRB would then
have suffered compensable breach c;f contract money damages. In that event, Plaintiff seeks
breach of contract money damages proximately caused by the Seller defaults timely noticed in
DRB’s 4/1/19 Default Notice after DRB gave timely Notice of DRB’s termination of the
Contingent Resolution Terms of the Second Amendment, including the additional 60-day cure
period for same, as extended under the Second Amendment.

27.  Seller failed to cure the said default, whether timely or otherwise, and as a direct
and proximate result of the Defendant Seller’s breach, Buyer DRB has suffered compensatory
breach of contract money damages in the form of, inter alia, costs and expenses incurred in
reliance on the Seller’s failed promises of executory performance (including, but not limited to
payment of DRB’s Deposit monies which are secured by the referenced DOT covering some of
the subject Property), and was also deprived of the contractual benefit of its bargain with respect
to the lot prices and other terms defined in the LPA as amended. Indeed, DRB would never have
entered into the LPA as amended for just the Finished Lots purchased at the June 2018 Bulk
Closing and Seller’s failure/refusal to perform and to develop the remaining Undeveloped Lots

has caused DRB substantial damages, both direct (e.g.. benefit of the bargain) and consequential.
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including but not limited to substantial lost profit. DRB’s lost benefit of the bargain contract
damage remedies are preserved in the LPA as amended, notwithstanding the parties’ limited
waiver of “lost profit” damages devolving from the foregone sale of finished homes to be
constructed on the Undeveloped Lots that were to be developed and sold to DRB by
Overlay/Seller under the LPA as amended.

WHEREFORE, Plaintiff DRB demands judgment against Overlay in an amount to be
proved at trial, but not less than $1,340,000, together with prejudgment interest from the date of
liquidation, costs and interest from the date of judgment. Plaimntiff also seeks attorneys’ fees to
the extent allowed by the LPA as amended and/or applicable law.

COUNT 3
(Establishment and Enforcement of Vendee’s Lien)
(In the Alternative)

28.  Plaintiff incorporates by reference the substance of all the foregoing factual
allegations.

29, As the non-defaulting Purchaser under the LPA as amended, and pursuant to
applicable law, if the non-defaulting Plaintiff is, for whatever reason, denied specific
performance as requested herein, DRB will have suffered compensatory damages under the LPA
as amended and entitled to its money damage remedies under the LPA as amended, including but
not limited to the return of the money deposit. Thus, the Plaintiff is entitled to a joint, several
and blanket vendee’s lien on the Property described in Exhibit A to the extent of (and from the
date of) any monies paid to the defaulting Seller by DRB and due to be refunded Plaintiff based

on Seller’s defaults under the LPA as amended, including but not limited to the $100,000 (US)
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deposit due to DRB from the defaulting Seller in the absence of (and in the alternative for)
specific performance as requested herein.

WHEREFORE, Plaintiff DRB demands judgment against Overlay and for equitable relief
prays that this Honorable Court enter a decree establishing a vendee’s lien against the Property
described at Exhibit A, effective (for purposes of priority, vis-ad-vis other competing liens)
retroactive to the date any such payment obligations by the Seller Defendant first became and/or
becomes due and owing to Plaintiff in the amounts claimed and determined justified by this
Court under the circumstances of this case and allowing Plaintiff to enforce the said lien agamst
the referenced Property by all lawful means, including but not limited to appropriate judicial
sale, together with all prejudgment interest at the legal rate, costs and interest, from the date of
judgment. Plaintiff also seeks attorneys’ fees to the extent allowed by the LPA as amended
and/or applicable law.

Respectfully submitted,

DAN RYAN WEST VIRGINIA
BUILDERS, LLC, a West Virginia LLC

By: /s/ Williamn F. Gibson 11

William F. Gibson II (WVSB No.11255)

wgibson@shulmanrogers.com

SHULMAN, ROGERS, GANDAL,
PORDY & ECKER, P.A.

12505 Park Potomac Avenue, 6* Fl.

Potomac, MD 20854

(301) 230-5200; (301) 230-2891 (fax)

(571) 236-9115 (mobile)
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and

/sf Charles F. Printz. Jr.

Charles F. Printz, Jr. (WVSB No. 2985)
Shannon P. Combs (WVSB No.13601)
BOWLESRICE LLP

101 South Queen Street

Martinsburg, WV 25401

(304) 263-0836 (phone)

(304) 267-3822 (fax)

Counsel for Plaintiff
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EXHIBIT A

The following described parcels of real estate, situate, lying and being in Martinsburg District,
Berkeley County, West Virginia, being more particularly described as follows:

PARCEL ONE:

Lots 439-476. 478-396, 621-643. as shown on that plat entitled. "Final Plat Phase
3 Martinsburg Ventures LLC". prepared by Eastern States Engineering. dated
September 7. 2006. and recorded in the Office of the Clerk of the County Council
of Berkeley County. West Virginia. in Plat Cabinet 14, at Slides 21-24.

And Being a part of the same property conveyed by a deed to Overlay I. LLC, from Martinsburg
Ventures, LLC. a Virginia limited liability company. dated March 31. 2017, and recorded in the
aforesaid Clerk's Office in Deed Book 1166. at Page 62.!

PARCEL TWO:*

That certain lot or parcel of real estate. with the improvements and appurtenances thereunto
belonging, situate in the Martinsburg (formerly in Arden) District, Berkeley County. West Virginia,
and more particularly described as follows:

! The foregoing described property represents the 180 already-recorded lots portion of the 228

“Undeveloped Lots™ and related real property (see fn. 2) that is the subject of this litigation.
: Except as set forth herein, the hereinafter-described Parcel Two and Paicel Three have not been
further subdivided. the result being that some of the property encumbered by the real estate sale contract
which is the subject of the lawsuit for which this description is provided (specifically. the 48 unrecorded
townhouse lot portion of the “Undeveloped Lots™ and related real property that is the subject of this
litigation) is not defined by reference to a plat. a metes and bounds description or other more specific
legal description. Rather, that unrecorded portion of the Undeveloped Lots can only be projected onto
the source parcels of which that still-unrecorded portion. as a matter of record, remains a part. Thus, the
description of that would-be 48 lot portion of the Undeveloped Lots can only be as the entirety of Parcel
Two and Parcel Three, with the exceptions noted. Thus, the whole of those parcels must be encumbered
so as to properly preserve the claimant’s rights in regard to those lots. A conceptual site plan —showing
the approximate anticipated location of the unrecorded 48 lots to which claimant asserts a right in the
referenced lawsuit (as well as the 180 already-recorded lots to which claimant asserts a right) — is
attached. If the Court permits and Seller is willing. a more specific would-be boundary can be submitted
as soon as it is certain what portion(s) is‘are needed to create the said 48 still unrecorded/Undeveloped
Lots.

As well, the hereinafter-described Parcel Two and Parcel Three also encompass real property
needed for the development of the property encumbered by the real estate sale contract which is the
subject of the lawsuit (e.g.. for stormwater management facilities, roads. etc. — in any event not less than
what was required under the real estate sale contract which is the subject of the lawsuit), whether for
purposes of needed/required access and/or to provide areas upon which infrastructure improvements will
be constructed. Properly preserving the claimant’s rights in that regard, and for access to the property
encumbered by the real estate sale contract which is the subject of the lawsuit going forward. is yet
another reason why the whole of these parcels (Parcel Two and Parcel Three) must be encumbered.



TRACT 1:

Known as Lot No. 6, in the division of the lands of John Kilmer, deceased, which was
assigned to Harriett A. Seibert, the plat and division being recorded in Deed Book No.
70, Page 345, et seq. of the land recorded of Berkeley County, West Virginia, in the
Office of the Clerk of the County Commission, said Lot No. 6 consists of 128 1/,
acres. There is to be deducted, however, from this a tract of land containing one acre
conveyed by Harriett A. Seibert, in her life time to Chas L. Butts by deed dated
December 21, 1901, which deed is recorded in the aforesaid Clerk's Office in Deed
Book No. 102, Page 143; and less another tract of 1 /4 acres, being the same tract of
land that was conveyed by Chas L. Seibert, et al., heirs at law of Harriett A. Seibert,
deceased to the Tuscarora Orchard Company, by deed dated March 22, 1911, and
recorded in the Office of the Clerk of the County Conunission of Berkeley County,
‘lWest Virginia, in Deed Book No. 126, Page 439, the entire amount of land being 126
/4 acres.

TRACTIL

All of that certain piece of land aggregating about one acre, more or less, adjoining
the lands of the Export Apple Company on the south and west and J.W.S. Boyd on
the north and the public road on the east, located on the west side of the county road
running from the Tuscarora Grade opposite what is known as Showers Lane south to
a point where it intersects with the Arden Road, southwest of Henry J. Seiberts's
farm; said land being a short distance along said road south of where J.W.S. Boyd
now reside.

TRACT IiI:

Beginning at the intersection of a stone fence (1) corner to George Noll; thence with
his line in part and finally with J.W. Stewart's S. 56 Y E. 106 poles to a locust post (2);
thence S. 69'/4 E. 105 poles to (3); thence S. 48 E. 9 poles to (4); thence S. 24 W. 22
poles to (5); thence S. 56 ¥ E. 8.2 poles to (6) a stake corner to said Stewarts and in
Flagg's line; thence with said line S. 29 W. 130 poles to a stake (14) in his line and
corner to Lot No. (6); thence with lines of said Lot No. (6), N. 53 %4 W. 32 polesto a
stake (13); thence N. 29 E. 70 poles to a stake and stones in a field at (12) thence N. 54
3/4 poles to a stake (11), comer to said lot and in Noll's line; thence with said line N. 18
3/4 E. 60 poles to the beginning, containing 105 acres, one rood and designated as Lot
No. 5 on the plat of partition of the lands of the late John W. Kilmer among his
children, which said plat is of record in the office of the Clerk of the County
Commission of Berkeley County, West Virginia.

AND BEING the same property conveyed to Martinsburg Ventures, LLC, a Virginia
limited liability company, by a deed from Theodore K. Qates, II, and Mary Elizabeth Oates,
by Max 0. Oates, Jr., their Attorney-in-Fact, and Max 0. Oates, Jr. in his own right, all trading
and doing business as Oates Partnership, dated September 28, 2005 and recorded in the
aforesaid Clerk's Office in Deed Book 812, at Page 7.



PARCEL THREE:

All of the following lot or parcel of real estate with the improvements thereon
and the appurtenances thereunto belonging, situate, lying and being in
Martinsburg (formerly Arden) District, Berkeley County, West Virginia, and
being more particularly described as follows:

Being all that parcel of land located along the westerly side of Delmar Orchard
Road in the City of Martinsburg, being more particularly bounded and
described on a plat entitled "Addition Plat, Dorothy E. Leavitt to Martinsburg
Ventures, L.L.C." dated August 4, 2005, said plat being simultaneously
recorded herewith in the Office of the Clerk of the County Commission of
Berkeley County, West Virginia, in Plat Book 810, at Page 268, containing
1.50 acres (65,451 square feet), more or less.

AND BEING the same property conveyed to Martinsburg Ventures, LLC, a Virginia
limited liability company, by a deed from Dorothy E. Leavitt, dated August 4, 2005 and
recorded in the aforesaid Clerk's Office in Deed Book 810, at Page 270.

SAVING AND EXCEPTING FROM THE FOREGOING
PARCEL TWO AND PARCEL THREE:

1. All of the lots described in and as “PARCEL ONE” above; and

2. All of those certain lots or parcels of land, with the improvements thereon and the
appurtenances thereunto belonging, situate, lying and being in the Martinsburg
District, Berkeley County, West Virginia, and more particularly described as
follows:

Lots 1-4, 6, 8-10, 15, 16, 20, 23, 26-31, 33-37, 39, 42-48, 55-56, 59-84,
89-91, 95-101, 103-105, 108-116, 118, 119, 123-126, 131-142, 147-161,
164, 165, 173 and 188-213, as shown on a plat entitled "Final Plat, Phase
1, Martinsburg Ventures LLLC", prepared by Eastern States Engineering,
dated March 10, 2006, and recorded in the Office of the Clerk of the
County Commissioner of Berkeley County, West Virginia, in Plat Cabinet
12, at Slides 96, 97, 98 and 99.

All of those certain lots or parcels of land, with the improvements thereon and the
appurtenances thereunto belonging, situate, lying and being in the Martinsburg
District, Berkeley County, West Virginia, and more particularly described as
follows:

Lots 173A, 174A and 176A, as shown on a plat entitled "Final Plat,
Boundary Line Adjustment, Phase 1, Martinsburg Ventures LLC", prepared
by Eastern States Engineering, dated October 20, 2006 and recorded in the



Office of the Clerk of the County Commission of Berkeley County, West
Virginia, in Plat Cabinet 13, at Slide 25.

All of that certain lot or parcel of land, with the improvements thereon and the
appurtenances thereunto belonging, situate, lying and being in the Martinsburg
District, Berkeley County, West Virginia, and more particularly described as
follows:

Lot 130A, as shown on a plat entitled "Final Plat, Boundary Line
Adjustment, Phase 1, Martinsburg Ventures LLC", prepared by Eastern
States Engineering, dated February 27, 2007 and recorded in the Office of
the Clerk of the County Commission of Berkeley County, West Virginia,
in Plat Cabinet 13, at Slide 103.

All of those certain lots or parcels of land, with the improvements thereon and the
appurtenances thereunto belonging, situate, lying and being in the Martinsburg
District, Berkeley County, West Virginia, and more particularly described as
follows:

Lots 644-650 and 659-666, as shown on a plat entitled "Final Plat, Phase
3, Martinsburg Ventures LLC", prepared by Eastern States Engineering,
dated September 7, 2006 and recorded in the Office of the Clerk of the
County Commission of Berkeley County, West Virginia, in Plat Cabinet
14, at Shides 21, 22, 23 and 24.

Parcels One, Two and Three being that same real estate conveyed to Overlay I,
LLC, a Virgima limited liability company, from Martinsburg Ventures, LLC, a
Virginia limited liability company, by Deed dated March 31, 2017, recorded in
Deed Book 1166, at Page 62.

All of those certain lots or parcels of land, with the improvements thereon and the
appurtenances thereunto belonging, situate, lying and being in the Martinsburg
District, Berkeley County, West Virginia, and more particularly described as
follows:

Lots 5,7, 11,12, 13, 14, 17, 18, 19, 21, 22, 24, 25, 32, 38, 40, 41, 49, 50,
51, 52, 53, 54, 57, 58, 85, 86, 87, 88, 93, 94, 102, 106, 107, 117, 120, 121,
122, 143, 144, 145, 146, 162, 163, 166, 167, 168, 169, 170, 171 and 172,
as shown on that plat entitled, “Final Plat Phase 1 Martinsburg Ventures
LLC”, prepared by Eastern States Engineering, dated March 10, 2006, and
recorded in the Office of the Clerk of the County Council of Berkeley
County, West Virginia, in Plat Cabinet 12, at Slides 96-99.

Lots 127A, 128A and 129A, as shown on that plat entitled, “Final Plat
Boundary Line Adjustment Phase 1 - Lots 127-130 Martinsburg Ventures
LLC", prepared by Eastern States Engineering, dated February 27, 2007,



11882353.1

and recorded in the Office of the Clerk of the County Council of Berkeley
County, West Virginia, in Plat Cabinet 13, at Slide 103.

Lots 175A, 177A, 178A. 179A, 180A, 181A, 182A, 1834, 184A, and
187A, as shown on that plat entitled, “Final Plat Boundary Line
Adjustment Phase 1 Martinsburg Ventures LLC”, prepared by Eastern
States Engineering, dated October 20, 2006, and recorded in the Office of
the Clerk of the County Council of Berkeley County, West Virginia, in
Plat Cabinet 13, at Slide 25.

Lots 424, 425, 426,427, 428, 429, 430, 431, 432, 433, 434, 435, 436, 437,
438, 668, and 669, as shown on that plat entitled, “Final Plat Phase 3
Martinsburg Ventures LLC”, prepared by Eastern States Engineering,
dated September 7, 2006, and recorded in the Office of the Clerk of the
County Council of Berkeley County, West Virginia, in Plat Cabinet 14, at
Slides 21-24.

And Being the same property conveyed to the DR Acquisitions, LLC, from
Overlay I, LLC, a Virginia limited liability company, by deed dated June 14,
2018, and recorded in the aforesaid Clerk’s Office in Deed Book 1214, at Page
528.

All of those certain lots or parcels of land, with the improvements thereon and the
appurtenances thereunto belonging, situate, lying and being in the Martinsburg
District, Berkeley County, West Virginia, and more particularly described as
follows:

Lot 92, as shown on that plat entitled, “Final Plat Phase 1 Martinsburg
Ventures LLC”, prepared by Eastern States Engineering, dated March 10,
2006, and recorded in the Office of the Clerk of the County Council of
Berkeley County, West Virginia, in Plat Cabinet 12, at Slides 96-99.

Lots 667 and 651, 652, 653, 654, 655, 656, 657 and 658 as shown on that
plat entitled, “Final Plat Phase 3 Martinsburg Ventures LLC”, prepared by
Eastern States Engineering, dated September 7, 2006, and recorded in the
Office of the Clerk of the County Council of Berkeley County, West
Virginia, in Plat Cabinet 14, at Slides 21-24.

And Being the same property conveyed to Dan Ryan Builders West Virginia,
LLC, a Maryland Limited Liability Company from Overlay I, LLC, a Virginia
limited liability company, by deed dated June 14, 2018, and recorded in the
aforesaid Clerk’s Office in Deed Book 1214, at Page 526.
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IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA

DAN RYAN BUILDERS WEST VIRGINIA, LLC,
a West Virginia limited liability company,

Plaintifs,

v, Civil Action No.: 20-C-110
Judge Bridget Cohee

OVERLAY I, LLC,
a Virginia limited liability company,

Defendant.

DEFENDANT OVERLAY I, L1.C’S MOTION TO DISMISS
PLAINTIFF’S BILL OF COMPLAINT

COMES NOW, Defendant, Overlay I, LL.C (“Overlay™), by and through its counsel,

Gregory E. Kennedy, Esquire, and the law firm of Franklin & Prokopik, and moves this

Honorable Court pursuant to West Virginia Rule of Civil Procedure 12(b)(6) to dismiss

Plaintiff’s Bill of Complaint, with prejudice, against Overlay for failing to state a claim upon

which relicf can be granted.

The Court must dismiss Plaintiff’s Bill of Complaint because it fails to state a claim

against Overlay upon which relief can be granted. In support of its Motion to Dismiss Plaintiff's
Bill of Complaint, Overlay submits its Memorandum of Law in Supporl, which is filed

contemporaneously herewith.



Respectfully submitted this 31% day of August, 2020.

OVERLAY I, LLC,
By Counscl, /

/)

Gregory E. Kennedy, Bsquire (}NVSB #8730)
Iranklin & Prokopik

100 South Queen Stregt, Suitg 200
Martinsburg, West Virginia 25401

Phone: (304) 596-2271 ,/

E-mail: gkennedy@fandpnet.com




IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA

DAN RYAN BUILDERS WEST VIRGINIA, LLC,
a West Virginia limited liability company,

Plaintiff,

v, Civil Action Ne.: 20-C-110
Judge Bridget Cohee

OVERLAY ], LLC,
a Virginia limited liability company,

Defendant.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 31% day of August, 2020, [ clectronically filed the
DEFENDANT OVERLAY I, LLC’S MOTION TO DISMISS PLAINTIFF’S BILIL OF
COMPLAINT with the Circuit Clerk of Berkeley County, West Virginia using the West Virginia
E-Filing system which will send notification of such filing to the following counsel of record.
William I. Gibson, Esquire

Shulman, Rodgers, Gandal, Pordy & Ecker, P.A.
12505 Park Potomac Avenue, 6% Fl.
Potomac, MD 20854
Counsel for Plaintiff Dan Ryan Builders West Virginia, LLC

Charles F. Printz, Jr., Esquire
Bowles Rice LILP
101 South Queen Street
Martinsburg, WV 25401
Counsel for Plaintiff Dan Ryan Builders West Virginia, LLC

/s/Gregory E. Kennedy -
Gregory E. Kennedy, Esquire (WVSB #8730)
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IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA

DAN RYAN BUILDERS WEST VIRGINIA, LLC,
a West Virginia limited liability company,

Plaintiff,

v. Civil Action No.: 20-C-110
Judge Bridget Cohce

OVERLAY I, LLC,
a Virginia limited liability company,

Defendant.

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT OVERLAY I, LLC’S
MOTION TO DISMISS PLAINTIFF’S BILL OF COMPLAINT

Pursuant to West Virginia Rule of Civil Procedure 12(b)(6), Plaintiff’s Bill of Complaint
(“Complaint™) fails to state a claim upon which relief can be granted against Defendant Overlay
I, LLC (“Overlay™). As such, Overlay respectfully requests that this Count dismiss the
Complaint, with prejudice, for the reasons discussed hercin.

INTRODUCTION

As the Courl is aware, the Plaintiff Dan Ryan Builders West Virginia, L1.C (“Plaintiff™)
commenced this civil action with the filing of its Complaint, The Complaint painis a cursory
one-sided overview of a transaction pertaining to rcal property in Berkeley County, and seeks the
extraordinary remedies of specific performance, breach of contract money damages, and the
establishment and enforcement of a vendee’s lien. Simply stated, the Plainti(Ps allegations and
requested relicf are far in excess of those allowed or reserved to the Plaintiff under the clear and
unambiguous language of the Agreement (defined below). In fact, the Complaint fails to attach

the Agreement as an cxhibit; rather, the Complaint details several portions of the Agreement and



subsequent addendum that are not germane to the aciual issuc of specific performance. Finally,
the Complaint is further void of any details and description of the Plaintifl’s acts under the
Agreement that can very easily be viewed as dilatory, capricious, and predatory.

STATEMENT OF PERTINENT FACTS

1. On or about May 14, 2018, Plaintiff and Overlay executed that certain Lot
Purchase Agrcement which detailed terms and conditions for the sale and purchase of real
property situate in the City ol Martinsburg, Berkcley County, West Virginia, identified as
District 6, Tax Map 35, in the subdivision known as Martinsburg Station (“Agrecment”) (A copy
of the Agreement is attached hercto as Exhibit “A”).

2. Paragraph 2 Purchase Price, Deposit and Payment. of the Agreement cntitled (b)

First Deposit. states as follows:

Within ten (10) days after the Study Period Expiration Date (as defincd
herein), Buyer shall deliver to Bowles Rice, LLP (the “Escrow Agent™), in
escrow, a cash deposit in the amount of One Hundred Thousand Dallars
($100,000.00) (the “Initial Deposit”), in accordance with the attached
Exhibit B. Upon receipt of the Note and Deed of Trust described below,
the Escrow Agent shall releasc the Deposit 1o Seller.

Se Paragraph 11 Default. of the Agrecment entitled (b) Default by Seller. states as

follows:

If all conditions and other events precedent to the Scller’s obligations to
consummate the transactions contemplated by this Agreement have been
satisfied or waived, but the Seller fails, refuses or is unable to consummate
the purchase and sale contemplated by this Agreement, or to perform any
other obligation required by this Agreement, and such failure or refusal
continues for a period of ten (10) business days after written notice thereof
from Buyer to Seller, and if Seller’s failure or refusal has not becn waived
by Buyer, then Buyer shall choose, as its solc and exclusive remedy
hereunder, cither lo (i) terminate this Agrecment by wrillen notice to
Seller, in which event the Deposit shall be immediately returned to Buyer;
(ii) pursue an action to recover Buyer’s Actual Damages, as hereinaller
defined and described, or (iii) scek specific performance from Seller ol
Seller’s obligation o convey the Lots pursuant to this Agreement, As a



condition precedent to Buyer exercising any right it may have te bring
an action for specific performance as the result of Seller’s failure or
refusal to perform its obligations hereunder, Buyer must commence
such an action within onc hundred cighty (180) days after the failure
of Seller to cure such default, Buyer agrees that its failure to timely
commence such an action for specific performance within such one
hundred eighty (180) day period shall be deemed a waiver by it of its
right to commence such an action. In the event that Buyer clects to
pursue an action for damages, then Buyer shall be entitled to be
reimbursed by Seller lor its actual, provable, out-of-pocket cosls incurred
to third parties in connection with the (ransaction described in this
Agreement (“Actual Damages™), and in no event shall Buyer be entitled to
pursue punitive or consequential damages, including without limitation
any so-called “lost profit” damages, against Scller. If Buyer elects to s0
{erminate this Agreement, then this Agrcement shall be {erminated and
neither party shall have any further rights, obligations or liabilitics
hereunder, except for any obligations which expressly survive this
Agreement, or as to Lots already closcd or as otherwise expressly
provided hercin, and except that Buyer shall be entitled 10 a return of any
portion of the Deposit not credited to a prior Closing or posled as a
Damage Deposit and the damages described in the preceding sentence
provided Buyer is not otherwise in default hercunder. Notwithstanding
anything 1o the contrary herein, if Seller’s failure or refusal 1o perform its
obligations under this Agreement is a resull of any action of, or failure to
act by, Buyer or any of its ecmployees, agents, representatives or othets
acting by or on behalf of Buyer, Buyer shall not be relieved of its
obligations under this Agreement and Buyer shall not be entitled 1o any
right or remedy provided in this subparagraph or elsewhere in this
Agreement. (Emphasis added).

4. Paragraph 11 Defaull. of the Agreement entitled (c) Notice. states as {ollows:

Notwithstanding any other term or provision hereof, neither party shall
be deemed to be in default hercunder, unless and until, it shall have been
sent Notice of such default by the other party, and shall have failed to
cure the defaunlt within fifteen (15) days of the date of such notice.
(Emphasis added).

3. On or about June 1, 2018, Plaintiff and Overlay cxecuted that certain Amendment
to Lot Purchase Agrecment (“First Amendment”) (Plaintiff’s Complaint § 5).

6. On or about June 15, 2018, a closing occurred whereupon Qverlay delivered and
sold ninety-one (91) lots to Plaintiff (“Closing™) (Plaintiff’s Complaint  6).

7. At the Closing, Overlay delivered the Note and Deed of Trust to Plaintiff.
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8. On or about April 1, 2019, Plaintiff provided Overlay with a writien notice of
default, which provided in accordance with Paragraph 11(c) of the Agreement fifleen days to
cure the alleged default (Plaintiff”s Complaint § 6).

9. On or about July 31, 2019, Plaintiff and Overlay executed that certain Second
Amendment to Lot Purchase Agrecment (“Second Amendment”) (Plaintiff’s Complaint § 8).

10, The Second Amendment clearly and unambiguously identified in Paragraph 3(f)
that the Initial Deposit had not been delivered to Overlay as requircd by the Agrcement.

11.  On or about August 30, 2019, Plaintiff and Overlay execuied that certain Third
Amendment to Lot Purchase Agreement (“Third Amendment”) (Plaintiff’s Complaint § 12).

12. On or about September 13, 2019, Plaintifl and Overlay exccuted that cerlain
Fourth Amendment to Lot Purchase Agreement (“Fourth Amendment™) (Plaintiff’s Complaint
12).

13.  On or about Scptember 30, 2019, Plaintiff and Overlay exccuted that certain Fifth
Amendment to Lot Purchase Agreement (“Fifth Amendment”) (PlaintifTs Complaint § 12).

14.  On ot about October 1, 2019, Plaintiff provided Overlay with a wrilten notice of
default (“Notice of Defaul(”) (Plaintiff’s Complaint §§ 11, 12).

5.  Plaintiff's Notice of Default stated as follows:

Pursuant to Section 5(b) of the Agreement, Buyer hereby elects to
terminate the Agrecment prior to the expiration of the Study Period.
Pursuant to Section 2 of the second amendment to the Agreement dated
July 31, 2019, this letter also serves as the commencement of your 60-day
cure period.

16.  Section 5(b) of the Agreement states in patt as follows:

In the event that Buyer shall terminate this Agreement pursuant o the

provisions of this Paragraph 5(b), neither party shall have any further
liability to the other. (Emphasis added).



17.  Plaintiff’s Notice of Default and Complaint detail that Plaintiff further relied upon
Section 2 of the Second Amendment. (Plaintiff®s Complaint 4§ 11, 12).

18. Section 2 of the Second Amendment states in part as follows:

In the event that Seller fails to satisfy all of its obligations under this
Second Amendment as and when required hereunder, Seller shall be
deemed to have failed to cure any delault as and when required under this
Agrecment, and Buyer shall have the right to excrcise all of its rights and
remedies at law or in equity in accordance with Paragraph 11(b), of the
Agreement (Emphasis added).

19.  As of October [, 2019, Plaintiff's Notice of Default terminated the Agreement
with neither party having any further liability to the other.

20.  In contravention of the foregoing, Plaintiff {iled its Complaint in the instant civil
action on or about May 6, 2020, alleging that Overlay had breached the applicable contract by
and between the parties, and that Plaintiff was entitied to the extraordinary remedy of specific
performance, as well as breach of contract money damages and the establishment and
enforcement of a vendee’s lien.

21.  Plaintiff's filling of its Complaint is barred by the plain and unambiguous terms
of the Agrecment because the Plaintiff’s filing date of May 6, 2020, is two hundred and eighteen
(218) days after the Notice of Default; which exceeds the required period of one hundred and
eighty days as detailed in Paragraph 11(b) of the Aprecment.

Overlay posits that the foregoing statement of pertinent facts coupled with the facts as

alleged in Plaintiff’s Complaint fail to establish a claim against Overlay upon which relief could

be granted in favor of the Plaintiff.'?

' Overlay notes that PlaintifP's Complaint has only one attachment; namely, Exhibit A, which details the lcgal
description of the real property thal is subject to the Agreement despite the fact that Plaintiff’s Complaint details the
Agreement and subsequent amendments without providing the same to the Court. The more troubling issue
associated with Plaintifs omission of the Agreement and subsequent amendments is the fact that Plaintiff has
included several portions of the same in its Facts Applicable to All Counts arguing that there are typos and contrived
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STANDARD OF REVIEW

West Virginia Rule of Civil Procedure 12(b)(6) allows a defendant to seck dismissal of a
plaintiff’s complaint for failurc to state a claim upon which relief can be granted. The Supreme
Court of Appeals of West Virginia has cxplained that the purpose of a motion madc pursuant 1o
subsection (b)(6) of West Virginia Rule of Civil Procedure 12 is to test the formal sufficiency of
the plaintiff's complaint. JLF¥. Allen Corp. v. Sanitary Bd. Of City of Charleston, 237 W.Va. 77,
785 S.E.2d 627 (2016). Moreovecr, the Supreme Cowrt of Appeals of West Virginia has held that
the singular purpose of a motion under subscction (b)(6) is to seck determination of whether the
plaintiff is entitled 1o offer evidence to support the claims made in the complaint. Dimon v.
Mansy, 198 W. Va, 40, 479 S.T.2d 339 (1996). Thus, West Virginia Rule of Civil Procedure
12(b)(6) enables a trial court 10 weed out unfounded suits. Harrison v. Davis, 197 W, Va. 651,
478 S.E.2d 104 (1996). Moreover, the ¢ffect of a motion to dismiss for failure to statc a claim is
to prevent a question of law which may be considered and revicwed upon certificate. Kisner v.
Fiori, 151 W.Va, 850, 157 S.E.2d 238 (1967).

The analogous Federal Rules of Civil Procedure have been interpreted by the Supreme
Court of the United Staies, which has held that a motion (o dismiss for failurc Lo state a claim
should be granted if the complaint does not allege enough facts to state a claim 1o relicf that is

plausible on its face. Bell Aul. Corp. v. Twombly, 550 U.S. 544, 570 (2007). Additionally,

mutual intent of the parties, all of which are clearly outside of the four corners of the documents. Finally, Overlay's
Exhibit A, attached hereto and incorporated herein, contains the Agreement, First Amendment, Sccond Amendment,
Third Amendment, Fourth Amendment, and Fifith Amendment.

2 Overlay notes that its inclusion of (he aforesaid materials do not convert Lhis motion (o dismiss to a motion for
summary judgment because il has been recognized that, in ruling on a motion 10 dismiss, a courl may consider, in
addition to the pleadings, documents annexed to it, and other materials fairly incorporated within it. In fact, the
Supreme Court of Appeals of West Virginia has approved a similar practice of trial courls utilizing extrinsic
documents when ruling upon a Rule 12(b)(6) motion to dismiss. See Syl. PL 1, Forshey v. Juckson, 222 W. Va. 743,
671 S.i.2d 748 (2008) (Holding that a circuil court wuling on s motion o disniss under Ruthe 120h3é) of the West
Vicginia Rules of Civil Procedure may properly consider exhibits allached W the complaing withoul converling the
maotion to a Rale 36 motion for summary judgment}.



although Rule 8's pleading standard “does not require detailed factual allegations, it demands
more than an unadorned, the — defendant — unlawfully — harmed me accusation.” 3 Ashcroft v.
Igbal, 556 U.8. 662, 678-679 (2009) (citing Twombly, 550 U.S. at 555). Thus, “[a] pleading that
offers ‘labels and conclusions’ or ‘a formulaic recitation of the elements of a cause of action will
not do.” Nor does a complaint suffice if it tenders ‘naked assertions” devoid of further “factual
enhancements.”™ Id. (quoting Twambly, 550 U.S. at 555, 557). Only allegations of fact are
entitled to the presumption of truth. Jd. at 678-79. Finally, although the plaintiff enjoys the
benefit of all inferences that can plausibly be drawn from the pleadings, a party’s legal
conclusions, opinions, or unsupported averments of fact will not bc deemed admitted. Hishon v.
King & Spalding, 467 U.S. 69, 73 (1984).

The trial court, in appraising the sufficiency of a complaint on a motion to dismiss,
should not dismiss the complaint unless it appears beyond doubt that the plainti{f can prove no
set of facts in support of his or her claim which would entitle him or her 1o relief. R.K v St
Mary’s Medical Center, Inc., 229 W. Va, 712, 735 S.E.2d 715 (2012). Hewever, a pleader is
still required to set forth sufficient information to outlinc elements of his or her claim or to
permit inferences to be drawn that those clements exist. Mandolidis v. Elkins Industries, Inc.,

161 W. Va. 695, 246 S.E.2d 907 (1978). Applying the foregoing standard and based on the

2 The Supreme Court of Appeals of West Virginia has stated that “|bJccausc the West Virginia Rules of
Civil Procedure are practically identical to the Federal Rules, we give substantial weight to federal cases, especially
those of the United States Supreme Court, in determining the meaning and scope of [the West Virginia Rules of
Civil Procedure].” Painter v. Peavy, 192 W. Va. 189, 192, 451 S.E.2d 755, 758, fn. 6 (1994) (citing Burns v, Cities
Serv. Co., 158 W.Va. 1059, 217 S.E.2d 56 (1975) and Aetna Caswalty & Sur. Co. v, Federai Ins. Co. of New York,
148 W.Va. 160, 133 S.E.2d 770 (1963)). See, e.g., State v. Suiphin, 195 W.Va. 551, 563, 466 S.£.2d 402, 414
(1995) (“The West Virginia Rules of Evidence are patterned upon the Federal Rules of Evidence, ... and we have
repeatedly recognized that when codified procedural rules or rules of evidence of West Virginia are patterned after
the corresponding federal rules, federal decisions interpreting those rules are persuasive guides in the interpretation
of our rules.” (emphasis added) {citations omitted)). Thus, it is proper 10 use case law from the Supreme Court of
the United States in interpreting West Virginia Rules of Civil Procedure.
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argument below, the Court should grant Overlay’s Motion to Dismiss because the Complaint
fails to state a claim against Overlay upon which rclief can be granted in favor of PlaintifT.
ARGUMENT

THE COURT SHALL DISMISS THE COMPLAINT BECAUSE THE

PLAINTIFF HAS FAILED TO STATE A CLAIM UPON WHICH RELIEF

CAN BE GRANTED.

The Court shall dismiss the Complaint because the Plaintiff has failed to state a claim
upon which relief can be granted. Specifically, the Plaintiff is barred from secking the rcliel
sought in its Complaint because of the applicable plain and unambiguous language contained in

the Agreement and the subscquent amendments. As such, dismissal of the Plaintiff’s Complaint

for failure to statc a claim is required by this Court.

As the Court is aware, the gravamen of the Plainti{f’s allepations in this civil action
emanate [rom the Agreement executed by and among the parties. As a gencral matter, West
Virginia courts eschew the proposition of interpreting contracts that have been negotiated
between partics that are not repugnant 1o public policy or law. See generally, Syl. PL. 1, Sanders
v. Roselawn Mem'l Gardens, Inc., 152 W.Va, 91, 159 S.E.2d 784 (1968). In regard to writien
agreements, it has long bcen held that “{4] valid written instrument which expresses the intent of
the parties in plain and wnambiguous language is not subject to judicial consiruction or
interpretation but will be applied and enforced according to such intent." Syl. Pi. 1. Cofiga
Development Co. v. United FFuel Gas Co., 147 W.Va, 484, 128 S.E.2d 626 (1962). Moreover,
“t]he mere fact that parties do not agree to the construction of a contract docs not render it
ambiguous. The question as to whether a contract is ambiguous is a question of law to be
determined by the court. Syl. pt. 1, Berkeley County Pub. Serv. Dist. v. Vitro Corp. of Am., 152

W.Va. 252, 162 S.2.2d 189 (1968). Justice Clecklcy has further articulated in the context of



contract construction that the courl’s role is *to asceriain the meaning of the agreement as
manifested by its language. Our task is not to rewrite the terms of contract between the partics;
instead, we are to enforce it as written.,” Fraternal Order of Police v. City of Fairmoni, 196 W.
Va. 97, 468 S.E.2d 712 (1996). Finally, the Supreme Court of Appeals of West Virginia has
held that “{i]t is not the right or province of a court to alter, pervert or destroy the clecar meaning
and intent of the parlies as expressed in unambiguous language in their writlen contract or (o
make a new or different contract for them.” Cotiga Development Co. v. United Fuel Gas Co..

147 W.Va. 484, 128 S.E.2d 626 (1962).

The foregoing principles resonate here. The Plaintiff, as evidenced by the allegations
contained in its Complaint, secks lo obtain and enforce the right of specific performance by
argning that the Apgreement, and subsequent amendments, is ambiguous and requircs the
interpretation of this Court. The Court cannot countcnance such an argument, and must dismiss
the Plaintiff’s Complaint because the plain and unambiguous language of the Agreement

cstablishes that the PlaintifT has failed to state a claim upon which relief can be granted.

In support of its position, Overlay argues that the Agreement constitutes a valid written
agreement between the parties using plain and unambiguous language, and the Agreement
should be enforced according to its intent and should not be construed or interpreted. As detailed
in the foregoing Statement of Pertinent Facts, the Agreement provides in Paragraph 11(b), that in
the event of a default by Overlay that has not been cured within a period of ten (10) business
days after written notice from Plaintiff, then:

“ ... Buyer shall choose, as its sole and exclusive remedy hereunder, either to

(i) terminate this Agreement by written notice to Seller, in which event the

Deposit shall be immediately returned to Buyer; (ii) pursue an action (o recover

Buyer’s Actual Damages, as hereinafler defined and described, or (iii) seek
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specific performance from Seller of Seller’s obligation o convey the Lots
pursuant to this Agreement. As a condition precedent to Buyer excreising any
right it may have to bring an action for spccific performance as the result of
Seller’s failure or refusal to perform its obligations hereunder, Buyer must
commence such an action within one hundred cighty (180) days after the
failure of Seller to cure such default. Buyer agrees that its failure to timely
commence such an action for specific performance within such one hundred
eighty (180) day period shall be deemed a waiver by it of its right to commence
such an action. ...” (Emphasis added).

The clear and unambiguous language contained in Paragraph 11(b) establishes that in the cvent
of a default by Overlay, Plaintiff has threc separate and distinct remedies that are not cumulative;
rather, Plaintiff must choose onc remedy to the exclusion of the others, as the language is not
conjunctive but is disjunctive. Therefore, the plain and unambiguous language provides that
Plaintiff’s sole and exclusive remedy is to terminate the Agreement; pursue an action to recover

Buyer's Actual Damages; or seek specific performance.

As an aside, it is apparcnt that Plaintiff's Notice of Default clearly establishes that the
Plaintiff sought, as its sole and exclusive remedy, to tcrminate the Agreement by writtcn notice
to Overlay. Specifically, the Notice of Default states that “[pJursuant to Section 5(b) of the
Agreement, Buyer hereby clects to terminate the Agreement prior to the expiration of the Study
Period.” Tinally, Plaintiff has successfully terminated the Agrecment, and the Court shall
dismiss the Plaintif’s Complaint because the Plaintiff has failed to state a claim upon which

relief can be granted.

Additionally, the Agrcement provides that the Plaintiff can seck, as its sole and exclusive
remedy, specific performance; however, as a condition precedent (o Plaintif! exercising its right
to bring such action, the Plaintiff:

« ... must commence such an action within onc hundred cighty (180) days

after the failure of Seller (o curc such default. Buyer agrees that its failure to

timely commence such an action for specific performance within such one
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hundred cighty (180) day period shall be deemed a waiver by it of its right to
commence such an action. ...” (Emphasis added).

Moreover, Paragraph 11(c) further provides that in terms of a notice of default that:
“Notwithstanding any other term or provision hereof, neither party shall be
deemed to be in defaunlt hereunder, unlcss and until, it shall have been sent Notice

of such default by the other party, and shall have failed to cure the default
within fifteen (15) days of the date of such notice. (Emphasis added).

Turning to the Plaintiff’s Notice of Default, it is undisputed that the same was provided fo
Overlay on October 1, 2019, (Plaintif’s Complaint § 11). Subsequently, Paragraph 11(c) of the
Agreement dictates that in the event that Overlay did not cure the default within fifteen (15) days
of the noticc, which is alleged by the Plaintiff, then Overlay would be deemed in default.
Therefore, October 16, 2019, constitutes the date upon which Plaintiff’s condition precedent for
specific performance requires that the same be brought within onc hundred eighty (180) days
therefrom.? To that end, a review of the calendar establishes that Plaintiff, assuming termination
was not effective pursuant 1o Section 5(b), shall bring any action for specific performance under
the Agreement on ot before April 13, 2020, or the Plaintiff shall be deemed to have waived such
right. As the Court docket establishes in this civil action, Plaintiff filed its Complaint on May 6,
2020, which fails to comply with the terms of the Agreement, and as such, the Plainti(T is barred
from prosecuting the same and dismissal of the Plaintifl"s Complaint for failure to state a claim
is required of this Court.

Finally, the Agrecment provides thal the Plaintifl can seck, as its sole and exclusive
remedy, an action to recover “Buyer’s Actual Damages, as hercinaller defined and described.”

In defining such an action, the Agreement provides as follows:

4 Overlay notes that this argument docs not impair or waive any argument that it may have that the condition
precedent date may have occurred earlier than this date based on the prior notice of defaull and the Agreement and
subsequent amendments.
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“In the event that Buyer elects to pursue an action for damages, then Buyer

shall be entitled to be reimbursed by Seller for its actual, provable, out-of-

pocket costs ineurred to third parties in connection with the fransaction

described in this Agrecement (*Actual Damages”), and in no event shall Buyer

be entitled to pursue punitive or consequential damages, including without

limitation any so-called “lost profit” damages, against Sciler.” (Emphasis

added.)
The plain and unambiguous language of the Agrcement clearly establishes the sole damages
available to the PlaintifT in connection with the transaction arc described in the Agreement;
namely the “Actual Damages,” should the Plaintiff sclect this as its sole and exclusive remedy,
and the Agreement further clearly establishes that in no event shall Plaintiff be entitled to pursue
punitive or consequential damages, including without limitation any so-called “lost profit”
damages against Overlay. Despite this clear and unambiguous language, the Complaint
advances a cause of action in Count 2 that is repugnant to the agreed upon limitation of Buyer’s
Actual Damages, in that it requests those damages that are clcarly and unambiguously cxcluded.
Plaintiff’s artifice and sleight of hand is precariously pled under the auspices of should the Cowrt
not award specific performance then Plaintifl has suffered coniractual damages in excess of
those permitted by the Agreement, The Plaintiff cannot have its cake and cat it too. The
remedics available arc disjunctive, and as established hercinabove, Plaintiff has terminated the
Agreement pursuant to Section 5(b), and the Plaintiff has failed to bring any action for specific
performance under the time requirement established by the Agreement, and as such, has waived
its right to the same. Therefore, Count 2 of the Complaint fails to establish a proper cause of
action because the Agreement has been previously terminated and the allegations arc barred by

the terms established by the plain and unambiguous language of the Agreement. Therefore,

dismissal of the Complaint for failure to state a claim is vequired of this Court.
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Lastly, the Complaint advances a Count 3 entitled Establishment and Cnforcement of
Vendee’s Lien. This Count fails to slate a claim upon which relief can be granted, and it seeks
equitable relief that cannot be granted by this Cowt. To begin, Plaintiff’s Count 3 states that
Plaintiff is entitled to a “joint, several and blanket vendee’s lien of the Property to the extent of
any monies paid as a deposit.” This Count must also fail.

Specifically, as defailed hereinabove, the plain and unambiguous language of the
Agrecment provides that Plaintiff’s sole and exclusive remedy is to cither terminate the
Agrecment; pursue an action to recover Buyer’s Actual Damages; or seck specific performance.
Noticeably absent from the sole and exclusive remedies available to Plaintiff is the right to seek a
joint, several and blanket vendee’s lien of the Property. In addition to being barred by the plain
and unambiguous language of the Agreement, the Count is not supported by statule or case law
in the State of West Virginia.

CONCLUSION

WHEREFORE, Defendant, Overlay 1, L1.C, respectfully requests that this Court grant its
Motion to Dismiss, enter an order dismissing the Complaint against Defendant with prejudice for
the reasons stated hereinabove, and grant any other such relief that this Court deems jusl and

proper.

Respectfully submitted this 31* day of August, 2020,

4]
OVERLAY I, LLC, /] -
By Counsel, f!
/
‘_{_ - =
Gregory L. Kennedy, Edf)iire (WVSB #8730)
Franklin & Prokopik

100 South Queen Street, S!uite 2{]0
Martinsburg, West Virginikl 25-)301
Phone: (304) 596-2277 \_/

E-mail: gkennedy@@fandpnet.com
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IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA

DAN RYAN BUILDERS WEST VIRGINIA, LLC,
a West Virginia limited liability company,

Plaintiff,

\Z Civil Action No.: 20-C-110
Judge Bridget Cohee

OVERLAY 1, LLC,
a Virginia limited liability company,
Defendant.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 31 day of August, 2020, 1 electronically filed the
MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT OVERLAY 1, LLC'S MOTION
TO DISMISS PLAINTIFF’S BILL OF COMPLAINT with the Circuit Cletk of Berkeley
County, West Virginia using the West Virginia E-Filing system which will send notification of
such filing to the following counsel of record.

William F. Gibson, Esquire
Shulman, Rodgers, Gandal, Pordy & Ecker, P.A.
12505 Park Potomac Avenue, 6™ FI.
Potomac, MD 20854
Co-Counsel for Plaintiff Dan Ryan Builders West Virginia, LLC

Charles F. Printz, Ir., Esquire
Bowles Rice LLP
161 South Queen Street
Martinsburg, WV 25401
Co-Counsel for Plaintiff Dan Ryan Builders West Virginia, LLC

/5/Gregory k. Kennedy
Gregory E. Kennedy, Esquirc (WVSB #8730)
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LOT PURCHASE AGREEMENT

THIS LOT PURCHASE AGREEMENT (this “Agreement”) is made as of the
Effective Date, as defined in Paragraph 21, by and between OVERLAY I, LLC, a Virginia
limited 1iability company (hercinafler refeired to as “Seller”), and DAN RYAN BUILDERS
WEST VIRGINIA, LLC, 3 Maryland limited Lability company, or its assigns (hereinafter

teferred to as “Buyer’):
EXPLANATORY STATEMENT

A. Seller s the owner in fee simple of that certain parcel of land situate and lying in
the City -of Martmsbmg, Betkeley County, West, Virginia, identified as District 6, Tax Map 35
(the “Property”) in the subdivision known as Martinsburg Station (the “Subdivision”), The.
Subdivision includes a total of spproxiiiately three hundred twenty (320) lots comprised of &
mixtore of single-family lots, townhome lots, and duplex lots in various stages. of devélopment
(the “Lots"), The Lots include sixty-ninc (69) folty dcvelopad single-family lots (the *Finished.
SF Lots™), fourteen (14) fully developed duplex lots (the “Finished Diiplex Lots™), eight (8)-fully
developed twenty-foot (20") wide townhome lots (the “Finished TH Lots®), approximately fifty-
seven (57) to-be-developed seventy-five foot (757) wide single-family lots (the “75° SF Lots™),
approximately fifty (54) to be developed sixty-five foot (657) wide single-family lofs (the “65°
SF Lots™) and approximately ene hundred éighteen (118) to be developed twenty foot (20} wide
tovwnkiouse Jots (the “20° TH Lots”). The Finished SF Lots, Finished Duplex Lots and Finished
TH Lots inay collectively be refeiied to as the “Finished Lots *® The 75" 8F Lots, 65° SF Lots
and 20* TH Lets may collectively b referred o as the “To Be Developed Lots.” The 75* SF
Lots and ‘the. 65’ SF Lots may collectively also be refecred to gs the “SF Lots” The Lots are
shown on the site plan(s) sttached hereto as Exhibit A and are more fully described in the

surmnmpry attached hereto as Exhibit A-1,

B, Selleir desites to sell 1o Buyer and Biyer desires to. purchasé from: Sciler,
approxintately three hundred twenty (320) Lots;, vpon the terms and conditions herein

containad,

NOW, THEREFORE, that in consideration of the Explanatory” Stuterrient, which is
incorparated by reference herein, and the mutial promises contained herejir and other good and
valuablte considerations, the receipt and sufficicney of which are hereby acknowledged by each

patty hereto, the parties agree as fallows:

i, Sale and Purchasé. Seller doés hereby agree to bargain and sell ynto, Puyer and
Buyer does hercby agree to purchase from Sefler, pursuantta the termis and conditions of this
Agreement, 3ll of Seller”s right, title and interest in approximately three hundred twenty (320)
Lats of the Subdivisioti as outlined and illustrated within EXHIBIT A, and the improvements.
thereon, both existing and te be developed by Seller all in accordunce with this Agreement,
together with the ensements, rights, privileges and appuitenanets belonging to the Lots.

2. Purchase Price, Depdsit and Payment,




(&)  Purchase Price. The “Purchase Frice” for the Lots shall be as follows:

(i)  Finished Lots Purchase Piice.

a, leshed SF Lots and Finished TH Lots. The: Purchase Price
for all of the Lots purchused by Buyer at the Fist Bulk Closing (defined below), consisting of
the Finished SF Lots and the Finiished TH Lots, shall be Twe Million Five Hundred Thonsand

Dollars ($2:500,000.00):

b.  Finished Duplex Lots. The Purchase Price for each of the
individual Finished Duplex Lots shall be Thinty Three Thousand Dollars ($33,000.00) per
Lot.

(i)  ToBe Developed Lots Pirchase Price.

. a. 20" THLots. The Purchase Price forthe 20" TH Lots shall
be Thirty Two Thousand Eight Hondred Dollars ($3%,800.00) per Lot.

b. 65" SF Lots, The Purchase Price for the §5° SF Lot shiall
be Forty Nine Thousand Two Hundred Dollars (849, 200.00) per Lot.

e 75° SF Lots. The Purchase Price for the 75° SF Lots shall
be Fifty Two Thousand Six Hundred Dollars ($52,600.00) per Lot.

The Purchase Price for cach of the To Be Developed Lots eha]l increase by the simiple rate Qf
thiee percent (3%) pér year begluning ori the first anniversary of the initial Closing of each of the
tespective product types (20* TH Lots, 65* SF Lots and 75’ SF Lots), Each year therésfter, such
increase shall be applied to the Purchase Price prevailing immediately prior (o sach adjustment.

&. Bulk Putchase Option(s) for the To Be Devsloped Lots, I
the évent that Buym exercises 4 Bulk Purchase Optien for any of the remaining To Be
Dewveloped Lots in accordance with Patagtaph 3(d)(iv), Buyer shall receive a discoynt off of the
then-cwvent (as.adjusted pursuant ta the preceding subparagraph, as applicable) Purchase Price
equal to the appropriate amount described onthe attached EXHIBIT A-2.

The Purchase Price shall be payable as follows:

(b)  First Deposit. Within ten (10) days after the Study Period Expnat’mn Date
(as defined herein), Buyer shall deliver to Bowles Rice, LLP (the “Escrow. Agent™), in escrow, &
cdsh depes:t in the aimount of One Hundred Thousand Dollars (§100,000,00) (the “Initial
Deposit™, in accordance with the attached Exhibit B, Upon receipt of the Note and Deed of
Trust described below, the Escrow Agent shall release. the Deposit to Seller. As a condition of
the delivery of any portion of the Deposrt to Seller; Sellershall deliver to Buyer: (i) a promissory
note payable to the order-of Buyer in the amount of the Deéposit (the “Note”); and (ji).a “Deed of
Trust” ort the Property which shall secure the Note and shall be subordinate oiily to & lien of a
commércial bank or other financial institution fot a loan to fianee only the purchase of 4nd
development of the Pioperty in 4 total amotint not gredter than Sixty Five Percent (65%) of the



cytrent marlet vafue of the Property (the “Permitted Financing”), The terms of repayment or
forgiveness of the Note shall be as follows: (A) the Note shall becomé null and void and the
Deed of Trust shiall be-released of record ih the-event Buyer defaults hereunder and fails to cure
the- default within any applicable grage period; (B} the Note shall become inmediately due and
payable upon any default by Seller heteunder, which is'not cured within any apphcahla grade or
rigtice;peitiod, or if Buyet eleets to terminate-this Agregrent and Biyer is hot then in default; and
(C) the principal balance of the Note shall not bear interest until the Note becomes due under
clause (B) above, after which time the outstanding principal balarce shall bear interest at the rate
of fen petcoit (10%) pér abnym, ‘The Note and the Deed. of Trust shall each be in 2
commercaally reasonable form prepared by counsel for Buyer, Any recording fees required to be
paid in gonneition with the récording orrelease of the Deed of Trust-shall be paid by Seller. The
Deposit shall be credited pro. rata towards the Purchiase Price. of the forty-twe (42) Lats.ini the
first phase ef townhome Lots purchased by Buyer, the Note shall be desmed partially paid as t6.
principal on the-same basis, and the Deed of Trust.shall be released as to each sich Lot conveyed
by Seller to Buyer at the Closing of each such sale.

(5) Additional Depesit(s). Buyer shall be requited to deliver an additional
deposit in the form of cash or 2 letter of ciedit to the Bscrow Agent aqual to five percent (5%) of
the-total Purchase, Price for the Lots that-will be develaped by Seller i1 cach subsequent phase of
the Subdivision Tollowing the first phase of approkimately forty-two (42) To Be Developed Lits
as set forth in Paragraph 3(g) ‘below (the “Additional Deposits” and collecﬂvcly with the Initial
Deposit; thé “Deposit™. The exact numiber of Lots to be developed in each phase shall be
determined by Buyer and Seller at least stxty .(60) days prior to the commencemnent of
development for each such phase (each, 4 “Phase Determination). Buyer shall deliver the
additional deposits) to the Bscrow Agent at least thitly (30) days pno: to- Sellers
commencement of development for sach such-phase. Notwltbbtmading the foregoing, Seller shall
have the fight to have any additional cash depesit(s) released to Séller by providing Buyer witha
profnissory note in the amount of any such additional deposit(s) and a deed of trust that shall
Sééure any such note(s) and shall not be subordinate to a lien of any comiercial bank or other
financial stitution. Upon each Phase Deteprination, the parties shall memorialize, thirough an
amendmento this Agreentent, the lot types, lot yield, additional deposit amount and structure of
gny such additional depasat(s) and lot delivery timeframes for the. Lots to be- developed in the

next phase of the Subdivision,

(@  Payment. The Pufehase Price, subject to any adjustments contajried it this
Agmemerrt shall be payable by Buyer to Seller in cagh, certified check; title company theck, or
wite transfer at the time of Closing (as defined in' Paragraph: 3 below) and conveyanée of good
andimarketable-title on each-of such Lets.

3, Closing Schedule, Buycr shall purchase the Lots as follows:

(@ Bulk Closing: The first closing (the “Bulk Clesing®), at which tithe fhe
parties shall settle on all of the Finidhed SF Loty and 4ll of the Finished TH Lots, shall dccur on
ot; at Buyei's optiot, before June 15,2018,

(b)  Finished Duplex Lot Clogings. For .4 period of eighteen (18} months
following the Study Period Expiration Date, Buyer shall have the. exclusive right to settle on the




Finiished Duplex Lots (i) at Buyer’s option, (i) at Buyer’s request, and/or (iii) on a “Buy As
Sold® basis for a period of eighteen (18) menths following the Study Petiod Bxpiration Date,
whereby Buyer shall setfle on a Finished Duplex Lot after Buyer has. entered into a fully ratified,
non-contingent purchase agreement with a third-party home buyer for the purchase of a homie ou
said Lot (each, a “Finished Duplex Lot Closiig”). Buyer's right to- purchase the Finished Duplex
Lots shall be exclusive during said eightesn (18) month time period so long as Buyer undertakes
and continues commercially reasonable good faith efforts. to market and sell duplex product jn
the Subdivision on the: Finished Duplex Lots, including but net lifnited to mforming and training
Buyet’s sales personnel about the particulass thereof, showing floor plans, elevations, and
features of such duplex residences in any sales trailer or office dedicated to promoting sales in
the Subdivision, and penerally offering thefn for sale in a mantier similar tp that in which Buyer
offers its ather products for sale. At the canchsion f said period, or in the event that Buyer
ceases or fails to-undertake its efforts o sell such product, Buyer’s exclusive rights to purchase
the Finished Duplex Lots shall be extinguished and Seller shall thereafter be fice to sell such
Finished Duplex Lots to-other prospective buyers.

(c)  20' THLots Closings.

' ()  Pirst TH Lots Closing, The first closing of 20" TH Lois (the “First
TH Closing™), at which time Buyer shall settle on at least one (1) townhome building parcel as
specifically described in the takedown schedule attached hereto as Exhibit A-1 consisting of no
rmore than eight (8) 20 TH Lots, shall ocour within thirty (30) days after the satisfaction of the
conditions precedent for such Lots, but in ng event shall the First TH Closing ocour more than
six (6), months affer the date of the Bulk Closing as long as the conditjons precedent to such
Closing are satisfied.

(i)  Subsequent TH Lots Closings. Each sobsequent 20° TH Lots
Closing, at which time Buyer shall seftle on at least one (1) townhome building parcel as
specifically described in the takedown schedule atiached liereto as ‘Exhibit A-1 ¢onsisting of no
more than eight £8) 20° TH Lots, shall oceur within thres (3) months after the last date on which
the previous TH Lots Closing could have ocourred (the. First TH Closing and gach subseguent
closirig of 20* TH Lats iniay edch be seferred to as a “TH Lots Closing” and cellectively as the
“TH Lots Closings”).

(d) SF Lots Closings. Buyer shall begin to purchase SF Lots after Seller
finishes and develops the same in accordance with this Agreemetit, at the time or times, and for
the Purchase. Price, set forth herein. Seller shall have six (6) months fo finish the SF Lots after
Soller gives rictice to Buyer that Sellér wishes to proceed with Seller’s developmeitt, Buyer shall
provide Seller written notite to procead with the developmerit of the SF Lots at such time as
Buyer shiall, in its sole-diséretion, choose within thiity (30) moriths after the Bulk Closing, and if
Buyer shall not héve actually given such notice ta Seller by :such date, then Buyer shall for all
putposes be deemed to have given such natice to Seller-on that date which is thirty (30) months
after thie Bulk Closing, sugh that Seller may have up te thirty-si% (36) months after the date of the
Bulk Closing to complete all conditions pregedent to the sale of SF Lot in the First SF Lois
Closing as described in Paragraph 4(b).




given weitten notice to Seller to proceed with Seller’s development, the first closing of SF Lots,
at which time Buyer shall settle on at least two ¢2) 65° SF Lots and two. (2) 75" SF Lots, shall
ogeur within thirty (30) days after the satisfaction of the conditions preedent in Paragraph 4{bY
for-such Lots (the “First SF Lots Closing™).

D Tirst SF Lots_Closing; After Buyer gives or is deemed 1o have

(u) Second throuih Fifth SF Lots Closings. The second, third, fourth
and fifth-closings of SF Lots, at which time Buyer shall setite on at least four (4) SF Lots af each
of 88id Closings, shall occur within three (3) nonths of the last date on which the previous SF
Lots Cloging could have occurred provided that all conditions precsdent in Pay: agraph 4(b) have
been satisfied with respeoctto such SF Lots.

{iif)  Subsequent SF Lots Closings. Eath subsequent SF Lots. Closing,
at which time Buyer shall seitly on 4t least five (5) SF Lots, shall ocour within three (3) months.
of the Jast date on wiich the prevmus SF Lots Closing could have gecurred (the First SF Lots
Closing and each subsequent elosing of SF Lots may-each be refetred to as a S Lots Closing
and collectively as the “SF Lots Closings™) provided that all cenditions precedent in Paragraph

4(b) hive been satisfied with respect to such SF Lofs.

{(iv)  Bulk Purchase Option. Upon Seller’s completion of dévelopment
of each new phass of the Subdivision, Seller shall provlde Buyer with written natice of Buyet’s
right t0- exercise an aption (the “Bulk Purchase Opticn™) to porchase all or a portion of not less
than twenty (20) of the Lots within the apphcabla phase of developfment in a bulk elosing rather
than upor: the takedown schedult set forth in this subparagy aph’s 3(d)(1-1u) above, Upon mwxpt
of such written riotice. from Seller, Buyer shall have fifteen.(15) days in which to exercise the
Bulk Purchase Optien by providing written notice theréof fo Sefler, In the event that Buyer
exercises the Bulk Purchase Opiion, Buyer shall settle on all of-the Lots sct forth in the Bulk
Pyfchage Option within thitty (30) days after exercising the Bull Purchase Option (each, 2 “Bullc
‘Qption. Closing”). In the evert that Buyer ¢leefs to not exereise the Bulk Purchase Dption, Buyer-
shalt settle vn the Lots identified in the Bulk Purghase Option in accordance -with the terms of

subparagraph’s 3(d)(-ili) above.

(8)  The Bulk Closing, Finished Duplex Lots Closings, TH Lots Closings, SF
Lots-Closings, and. Bull Optipa Closmg may éach be: individually reférred to as.a “Closing” and
togefher they may be referred fo as “Closings.”

7] With referénce to the To Be Developed lots, shauld the parties settls. du
mere than the requirgd mimber of Lots at a Cloging (the Lots.in éxcess of the ambunt required
referred fo as the “Additional Lots™), Buyer shall'receive a credit against the requitcimient at the
next Closing (or Closings) etjual te the number of Additional Lots purehased (uitil such humber
of Additional Lots is exhausted or fuily credited). Each Closing shall be contingent upon the
safisfaction of the sonditions precedent deséfibed in Paragraph 4(b) he.r@m. Each Clesing shall
oocur on a date and tire and at such place or places designated by Buyer in a written notice to
Seller no Tater than fiye (5) days prior to the dats selected by Buyer; provided, however, that the.
parties shall have the ughl: to condyet Closing by mail Tor any Closing that is to secur under this.
Agibpment if the parties agree in writing to such wiail-away Closing. In such s ¢ase, the partics
shall teview the settlement docutments at least twenty-four (24) houts grior to the: ddte of- Closing



to. ensure the acoutacy thereof and shall provide written notice to the setflement agent
(“Settlement Agent”) of any changes that may be requited. On thé date of ‘any majl-away:
Closing; Seller and Buyer shall each execute and distribute to the Seitletnent Agent each of the
required settlement documents, for such Closing 1o later than 1:00 P-M. Closing shall be deerbed
fo have oceurred upan notice from the Settlement Agent to Selleir and Buyer that all documents
were réceived and properly executed, and all funds due at Cloging have been transferred (o the
appropriate patty.

(8)  Phased Development. Notwithstanding any other provision of this.
Agreement to the contrary, the parties agree that the To Be Developed Lots shall be construcied
-and developed in phases. The first {1 * phase of the-To Be Déveloped Lots shall be comprised
of a minimum of forty-two (42) 20" TH Lets developed for front load garages on each Lot
Upon ot prior to Buyer's purchase of the twentieth (0™ Lot within the first. (1st) phase of the
To' Be Developed Lots, Seller and Buyer shall mutually agree, in writing; as to both the number
of Lots to be contained in the seeond (2™ phase as well as whethier the Lots in the second 2"
phase of the subdivision shall be all'SF Lots; all TH: Lots, or a combihation thercof. Upon the
parties’ mutial written agreement as to the number and type(s) of Lots to be contained in the
segand (2™) phase, Seller shall then have one hundred twenty (120) calendar days from the date
of sald written agreement within which t coristrlict and develap-the second (2" phiase aud o
satisfy the conditions precedent contained . Paragraph (4)(b) of this Agreement for the Lots
therein. Upon Buyer’s purchase of fifty percent (50%) or more. of the Lots within the second
(2™ phase of the Subdivision and each subsequent phase of the Sybdivision thereafter, Seller
and Buyer shall, in writing, mutually agreg, as to both the number of Lots to be éontained. in the
pext subseqicnt phase as well as whether the Lots in the next sybsequent phase of the
subdivision shell be-all SF Lots, all TH Lots, ot & combitiation thereof. Upbn the paities’ mutual
written agreement as to both the nimber and tgpe(s) of Lots to be contained in each subsequent
phage of the Subdivisicn, Seller shall then have one hundred twenty {120). calendar days from the
daie of said written agreement within which to constryct and develop the next subsequent phase
of the. Subdivision and 1o satisfy the conditions piecederit.contained in Paragrapht (4)(5) of this
Apgreerent for the Lots therein,

4. Seller’s Deliveries at Closing and Conditions Precedent to Buyer's Obligations.

(&) In addition to other conditions precedent set forth elsewhete in this
Agreement, Seller shall execute gnd deliver to Buyer at Closing, and upon tequést by Buyer,
shall circulate to Buyer for it§ reviewpriar to Closing, all of the following, the delivery of which
shall be a vondition to Buyer’s obligation ko consummate the purchase of the Lots:

(@)  Wamanty Deed. A special warrdnty deed with Seller’s covenant

for further assurances i recordable form, sighed by all parties necessary or required by the Title
Coimmitmetit fas hereinafter defined), free and clear from all liens and encumbrances except for
the Permitted Exceptions (as listed in Exhibit G), which shall not unreasonably interfere with the

cotistrustion of single-family residences.

Coisents. All consents that may be required from any third person
or entity in connection with the sale of any Lot, as well as & certified copy of the resolutions of



Seller authorizing and approving this Agreement and the transactions contemplated herein and
the execution of the Agreement and the closing docnments, if applicable.

(i) Releases. Lico releases, affidavits and other documents reasorably
satisfactory for Buyer, indemnifying Buyer from all liability and expetise, inclyding afternsys’
fees, that Buyer may fmour in conhection with unfiled mechenics’ or materialman’s liens in the
event of any wotk being completed or performed, or material being furnished, at, n, or about
any .of the. Lots priot to the date of Closing by anyone employed by, through or-under Seller.

L (i) FIRPTA, A Foreign lnvestment in Rial Property Tax Act of 1980
(“FIRPTA™) certification in conformance with the requirements of FIRPTA, ekcept that Selier
shall only: be required to provide a FIRPTA certification at the First Closing:

(v)  Additional Documents. Such additienal customary documents ar
instruments as may be reasonably requested by Buyer ot Buyer’s titfe company to consummate
the transactions contemplated by this Agreement and fo cause. the title cormpany te issue and
defiverits title poliey subject only the Permitted Exccptions and such other exceptions to which
Buyer consents.

(b}  Buyer's ebligation heréunder to complete Closing shall be conditioned
upon satisfaction of each of the following conditions:

, ()  Bach of Seller's representations and watranties a5 set forth in
Paragraph 7 beiny true as of the date of each Closing. Notwithstandiiig that cerfain of Seller’s
representations and warranties mey be limited to the extent of Seller’s knowledge of the. facis
stated Hheréin, the condition precedent to Buyer's obligation to settle hercunder st forth in this
Paragraph 4(k) shall not be so limited, and the satisfaction of said canditions shall depend upoh
the dctia] correctness as of the time of settlément of the facts stated in all such represenitations
and warranties,

(i)  Scller shall have obtained, at its expense, fingl subdivision
approval, with all appeal periods having expired, for the develepmerit of the Subdivisiod,
inciuding nt least three hundred twenty (320) Liats, without additional restrictions, substantially
as shown on the éite plans shown in Exhibit A. Seller also shall have recorded the final plat for
the Lots to e purchased at the applicable Closig.

Gli)  With respect to the To Be Developed Lots énly, Seller shall have
peiformed, to fhie reasonable satisfuction of Buyer as evidenced by 4 Lot Inspection Repott,
thote itéms which are & prerequisite for the issuance by Seller of & Certificate of Readiriess
pursuant to the provisions -of Paragraph 2 of Bxhibit D to this Agreement for gfl Lots to be
settled, there shall be no moratorium or cendition in place which would delay or prevent Buyer
from cbtaining a building permit, proceeding with construction, obtaining a certificate of
odcupancy, ar otherwise fulfilling its obligations to Seller,

_ @y} Seller shall have completed its oblipations wmder Section 4 of
Exhibit D.



(v)  The Lots then being settled shall be vacani, free from survey
defects -and/or boundary -disputes, and title shall be in the condition set forth in Paragraph 6

hereof.

(vi)  Seller shall have delivered to Buyér the Phase I environmental site
assessment (ESA) for the Property from a ceitified and tegistered environmental enginéér which
Seller has in Seller’s possession.

(¢)  Except as otherwise specifically set forth i Paragrdph 4{b), Buyer alone.
shall have the benefit of the satisfiction of the conditions précedent set forth in the provisions of
Paragraph.4(b), and shall be entitled to waive Buyer’s rights therefo (and any such weiver shall
dlso be deemed a satisfaction of the waived condition for all purposes). In the event that the
conditions precedent o the first Closing hdve not been satisfied on or befor¢ the Study Period
Expiration Date or in the event that the conditions precedent to any subseguent Closing have
not been satisfied on or before thirty (30) days before the date by which that Clesing must occur,
then Buyer shall have the right to either (i) terminate this Agreenient by written notice to Seller,
in which event the parties shall be relisved of all obligations hereunder, (ji) extend the time for
the satisfaction of the condition by up to one (1) additional year by written notice to Seiler,
which notice shall set forth the length of the extension, (111) waive the condition(s) and proceed
to Closing, or (iv) declare Seller in default and exercise Buyer's remedies for. default under
Paragraph 11 hereof. In the event that Buyer elects to extend the tithe for the satisfaction of the
condition, and the condition has not been satisfied by the conclusion of the extension, then at

such time, Buyer may exercise optiozs (i), (u) (iii) ar (iv) above.

Except as otherwise .specifically set forth herein, Buyer’s purchase of Lots does not
relieve Seller of any -obligations as: desctibed in this Agreément or shown on the exhibijts with
respect to Lots purchased, and offier or future Lots or poitions of the Subdivision still éwned by

Seller,

5. Inspections; Study Period; Marketing: Construction  Activities; and
Axchitectural Approval.

(a) Buyer, its employeés, agents, architects, engineers, invitees and/or
desigiees, al their visk and expense, shall havé the full right from and after the Effective Date to
enter upon the Pwperty at -any reasonable time, and from time. to time, for purposes of
sondueting studies, environmentd] audits, investigations and the like with respect to the Property,
including such: boring, engineeritig, water, sariitary and stoim sewer, traffic, utilities, topographic
and/or other tests, market studies and/or other studies Buyer may determine to be made, Prior to
Buyer entering the Property as aforesaid, Buyer shall give Seller at least forty-eight (48) hours”
advance email notice with details as fo person or entity enteting Property and purpose of visit.

(b) Buyer shall have the right to terminate this Agreement, by written notice to
Seller delivered on or before thirty (30) days after the Effective Date (the “Study Period
Bxpiration Date™), in its sole and abselute discretion; (i) if Buyer is dissatisfied with the results
of any inspections, studies or due diligence conducted with respect to the Propérty or (if) if
Buyer is dissatisfied with any materials furnished to it pursuant to the terms of this Agreemeiit,
The Period from the Effective Date through the Study Period Expiration Date shall be the “Study



Period.” In the event that Buyer shall terminate this Agréerment-pursuant to the provisions of this
Paragraph 5(b), nefther party shall have any further ljability to the other. The failuve of the
Buyer o give Sellet written notice of termiriation on or befors the Study Period Expiration Date
shall constitute a waiver of this comtingency by Buyer. Buyei’s. right to teyminaté this
Agreement pursuarit to the térms of this Paragraph 5(b) is in addition to such other rights set
forth clsewhere herein, and this Paragrapli 5(b) and any eléction hefeimder shall not be deemed g
waiveror election against any such ofhet rights.

(&) Thefollowing provisions apply to Buyer's marketing activities:

()  Sellot agtees that, from and afier the Study Period Expitation Dite,
at Buyer's sole expense Biryer shall have the right o place signs gtd p sales frailer on the
Propety and to- conduct marketing activities thereon, all in accardance with the tequirements of
any applicable govetnmental authority after receiving Seller’s writien approval of any signage or
the exact location, size, orientation, and landscaping of any trailer; and in areas previously
appraved by Seller, such approval net:to be unreasonably withheld or delayed. Additienally,
ptior ta-Closing, Seller agrees to designate Seller’s permnitted areas for the location of Buyer’s
construction trafler(s), storage of equipment and materials, a concrete wash out stafion, and/or for
& paint wash out station, which Buyer or its contractors may from tine. to time reasonably
require, and the exact locations of which shall be reasonably convenient to Buyer and not
‘unAredsonably ingotivenience Buyer or its invitees. Such spaces shall be siade available at.ne cost
to Buyer, and Buyer and, its invitees shall use only such designated ateas fof such purposes,
Buyer sha)l mainfain the said areas iti a clean and orderly manner and in accordaiice with all
federal, state and Iocal laws and regnlations, At Sellef’s sole aption, exercisable by Seller only
anifl ten (L0) days pribr to the: Study Period Expitation Date, Seller may require that inistead of
Buyer oceupying a sales trailer, Seller miay make available to. Buyer comparable sales office and
showroom -or display space in the existing community clubhouse amepity building in. the
Subdivision, and. in such event, Seller (for and on behulf of the liomeowners® asseciation) shall
chirge Buyer an ambunt of font tutually -agreed upon by Buyer and Seller, plus utilities,
cleaning; and. ofher like charges, all at actual rates. Should Seller for any reason decide to
terminate such arfangement, Seller shall give Buyei at least ninety (90) days prior waltten notice
to allow Buyti: adequate and reasonable time fo.cbtain, place, landscaps, fainish, and beoupy &
sales trailer, ' '

()  Bffective after thie Study Perlod Expiration Date if this Agreement
remains in force thereafter, Seller hereby grants Buyer a non-exelusive, non-assighable, limited
license, without the right to sublicense fo any other lepal ornatural person, 16 usé while Bijyer is
actively selling honies i the Subdivision, the. Subdiviion trademarks and logos listed in Ixhibit
X, (the “Licensed Marks™) and as amended and updated fror time to time by Seller, in Buyer’s
signage, advertisements, marketing of promotional material of any kind, including but not
fimited to print, interuet, social media pages or e-mail materials; on the fellowing termms -and
conditions.

(i)  Except for such limited rights, Buyer still nef have any -otherright
to uss the Licgnsed-Marks; nor any peition thereof, nor any confusingly similar marks or foreign
language cquivalents, dlofie or in combination, as a trademark ot gtherwise, inclyding. without
limitation to identify the goods or services of Buyei.



(iv)  Except as otherwise provided herein, use of the Licensed Marks or
any derivative thereof is prohibited without the prior written appraval of Seller.

(v} Any use by Buyer of the Licensed Matks shall comply in all
respects with the Seller’s guidelines applicable .generally te the Subdivision and all builders
building therein, which are subject to update:and modification from fime to time,

{vi) Buyer hereby acknowledges Sellér’s ownetship of all right, title
and interest in and to the Licerised-Marks and any freg_isu!aﬁioﬁs or applications that have been or
tiay hergafter be filed or issued thereon of relating thereto, and Buyer shall not at any time do. or
cause fo be donie afiy act of thing contesting or in any way impairing or tending to impair any
part of guch right, fitlé and interest. Buyer shall not in any manner répresent ‘that it has any
ownership rights in and to the Licensed Matks, and Buyer acknowledges that yse of and the
goodwill associated with the Licensed Marks shall imuoe exclusively fo the benefit .of Seller.
Whenever Buyer uses the Licensed Matks in connection with approved sighage, magketing and
promotional matetials, Buyer shall place :an encircled R (“®”) next {o the Licensed Mark sind
place the following notice beneath or néar, as directed by Seller, the Licensed Mark as follows:
“Martingburg Station® is 4 iegistered trademark of Overlay I, LLCS If Seller has a
commercially reasonable objection to any Buyer signage, mearketing or protnotional materials
(including but not limited to: e-mail, social netwerk. pages, websifes or other intemet based
communications) produced or cantrolled by the Buyer ¢ premote homes, picducts, activities or
events in-the Subdivision, any of which malke specific réferénce to the Subdivision, Seiler shall
notify the Buyer of the same in welting, with reasonably sufficient detail for Buyer to understand
Sefler’s eoficern, snd Buyet shall pramptly meet with and cooperate with Seller to mutually
agree.on cotrective action.

(vit) Io the event of the termination of the Buyer's relationship with
Seller, which shall be the eatlier of: @) a default under, with resulting teriripation of, this
Agreement, ot (i) the sale of Buyer's last home within the Subdivision, Buyer’s license shall
terminate and Buyer shall immediatety discontinue the use of the Licensed Matks-as well as all
signage, advertisements, marketing or promotional matetials to the extent any of them use or
refer t any of the Licensed Marks, If Buyer falls to immediately discotitinne the use of the
Licensed Marls, then Seller mdy, in its sole discretion, take any and all aciions it deems
appropriate 1o protect its rights, includihg without limitation all these rights afforded to Seller in
this Agreement. Notwithstanding the foregoing, in the case of termination by cither party, Buyer
shall retain the right to market andfor advertise on all unseld Lots that were. previously purchassd
unilerthis contraot until ali Loty have-been sold,

(viil) ‘Buysr shall mairitain approved gignage in a manner satisfactery to
Sellei and the locatlon, number, and content of $uch signs shall further be subject 1o Seller’s
prior written approval as deseribed herein,
_ ~ {ix)  Seller may remove; at Buyer's expense, any unapproved signage
efected by Buyer after having been requested to do so by Seller.
{¥)  Any marketing or directional signs for Buyer's homes -shall
conforny to the signage requirements of the:City.,
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(xi) Marketing signs of cardboard, plastic or similar material, banners,
balloons, and/or ﬂags identifying Buiyer's homes within the Subdivision shall not be permitted in
the Subdivision orin any Jocation outside of the Subdivision under any circumstances without
Seller’s prioy written approval which may be granted or denied in Seller’s sole discretion,

(xii) Buyer shall not undertake any. direct action that could reasonably
be: anticipated to in any wdy harm, diminish or adversely :affect the positive relationship that
curreritly exists between Seller and-the general teal estate brokerage comymunity, and Buyer shall
¢ooperate fully with unrelated redl estate brokers or agents at marlcet rates which are reasonable
and customnary fat new homes birilders 4id sellers in the avea of the Subdivision.

(xiii) Except as otherwise specifically provided herein, Buyer mnst
obfain price written approval from Séller to use any ciubhouse ot athenity areas within the
Subdivision for individual tarketing activities or events.

(siv) Neithér Buyernor Buyer's agents shall conduct any sales detivities
on Lots of within the Subdivision except sales activities telated tp pr ospeitive homeébyyets in the
Subdivision. Activities prohibited by this covenant include, by way of example, but shall not be
limited to '

(ag)  soliciting the listing or sale of homes for resale; and

{bb)  distributing brochures for lots or hories in developments pr
projects other than ihe Subdivision.

(%¥)  This paragiaph 5(c) shall suivive any Closing and any tetmination
ol this Agrecment. : -

(@)  If Buyer enters the Property prior-to Closing, Buyer shall: (1) keep the
Property free and clear- of any and all liens or claims resulting therefrom; and (i) agree hot to

ddmage or hirm the Property.

(&)  Selter shall continue to apply for and diligently pursue all govermmental
approvals necessary for the final suibdivision approval of the Property {colfectively the
“Approvals™). Prior to submitting any apphcatmn, ‘petition, plat, plan or other submissien 16 4
goveinments] authority (o “Subrmssuon*’) in connection with the Approvals, Seller shall provide
Buyer a copy of the Submission, and Buym shall have a pcnod of five (5) diys to provide Seller
vath any gommeiits to the Submission. Seller shell erideavor to incor porate Buyer's- comments
into the Submission prior to filing with the governmental sutharity, and in the event that Seller
ieasonably determines that Buyeri’s comments #re unduly burdensomé or itpinctical, Seller ghall
so notify Buyer with sufficient detail about Seller’s objections. to allow Buyer to-rcasonably
séspoiid and disenss with Seller, all with a view towatd-reaching an agreement thereon which is

rmitually satisfactory.

(t) During the Study Period, and prior to commencement of vonstruotion on
ariy Tot which is puichased by Buyet, Buyer shill submit to Sellsr copies of all of Buyer’s
hroposed exterlor designs and elevations for the: Lots. Sellér shall prampily raview the same,
considéring size, seale, type, design, color; textire, and features and details, all with a view
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toward reasonably enhancing and complementing existing design elements of the Subdivision,
gnd promptly approve-er rejeet the same, If Seller has any vbjection to anything submitted by
Buyer, Seller shall promptly inform Buyer of thé- same, with sufficient detail to allow Buyer to
react as Buyer deenis reasoriably appropriate. Seller inust be. reasonable ‘in considering and
approving or denying the same, and may net unteasonably delay, condition or withhold its
approval or coniments; If, despitc reasonable best efforts to agree, the paities cdnnot agree on the
sammie during the, Stody Period, sither the Buyer or Seller shall have the right to terminate this
Agreement, and mutual agreeiiient.and Selfer approval thereof shall be a.condition precedent and
condition to samy Clasing her¢under, Buyer agrees to build hemes strictly in accordance with
approved and agreed plans, and to subumit for advance Seller approval any proposed material
changs therein, which advance approval Seller shall not unreascnably withhold -of deny. This
provision shall survive any Closing.

(g) Ih addition to all other Buyer obligations and commitments contained
herein arid in the Exhibits hereto, Buyer shall be. responsible for the payment to the appropriate
governmental authority of all house construction plan fess and costs that are payable therste in
coninéction wwith the hoiise construction plans for the Property and piosessing thercof including,
for example, but not limited to, fees for soils tests @nd county review and inspection fees as
requilred, Buyer shall also be responsible for the payment of suy and all “water tap fees” and
“sanitary sewer tap fees,” including, without limitation, any availability or like, fees that ave
customarily associated with home building or building permit issuance to the appropriate
gaverithental authority. Should Selfer have paid all or a pat of the water tap fee or sanitary
sewer tap or availability fee or sueh similar fee as may be charged by the approptiate
Governméntal Authority to connect g dwelling located oo a Lot to the public sanitary sewer and
watei §ystem, Buyer shall relmbuprse said payiment at Closing, provided Seller delivers acoeptable
written evidence of payment of same. T.ateral indtallation casts from one (1) foot inside the lot
line to housé lopation and conngction thersto shall be. at Buyer’s sole cost and expense as finther
set foith iri Exhibit F atiached héreto anid made d part hereof,

() Buyei’s constroction on the Lots shall be subject fo the final
subdjvision/site plan for the Property (the “Final Subdivision/Site Plan”) and the final approved
Subdivision Plat (collectively, the “Plans”), subsurface investigation and geotechuical reports
that have been prepared for Sellér with respect to the. Property, and will be provided to Buyer,
wetlands requirernents and other applicalile development conditions and permits, Buyer shall be
solely responsible at its:sole expensé for complying with the Plans, proffers and the development
cobditions as they apply to homé construction on the Lots.

® Sefler shall post and maintain al{ bonds and escrows required under the
Fival Subdivision/Site Plan, ingluding any associated agreements as may be required by the
appropriate gaveramental adthorily for development of the Lots and the drainage facilities
contpriiplated by thiis Agreemerit (the “Bands and Escrows”). In the event that Seller incurs costs,
expenses ot losses perfaining to bended. improvenients due to the acis ar failure to the act of
Buyer, its agents, employees, eontractols: or inyifees, or aity oocurrence of circumstanice relating
4o the Loty other than an oceurtence or cireumstance cadsed by Seller, its ageuts, employees,
conteactois or invitess, Buyer shall npon demand veimburse Seller for any such cost, expense or
loss. Seller shall be entitled t6 exercise all rights with respect to the Bonds and Escrows posted
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by Sefler, including, without limitation, replacing, reducing and causing the release of such
Boids and Escrows: ’

® Buyer shall be responsible for all other items listed as Buyer's
responsibility an Fxhibit F attached herefo and incorporated by reference hereiri.

(&)  All improvements coristratted by Buyet on the Property shall conform to
all applicable laws, codes, oidirances, and reguilations, and shiall alsa comply ‘with- the
construction plans, and all development conditions applicable to the Property, and shall be
completed in 2 good and wor kmanlike mannet,

6. Title, Title Insurance and Further Encumbrances. Ateach Closing contemplated
by this Agreement, title for the Lots contsining covenants of special warrdnty and fiither
assuranees shall be excguted by Seller, which shall ¢onvey good and miarketable title to the Lots
to Buyer, in foe simple. ‘Title to the Lots shall be of good véoord and fact,. ingurable af stahdard
rates, free and clear of all liens, entumbrahces, encroachments, covenaits, conditions,
restristiors, easerients or limitations -othet than thosc restrictions’ acesptable fo Buyer (the
“Permitted Excepfions™ as tisted in Exhibit C).

Buyer may, at Buyei’s expense, pmmptly aftei exeouting this Agrésment, seck a
commimient {the “Title Commitment”) from a title insurance company of Buyer’s choice that is
licensed to do business in the state: of West Virginia for an owner’s title insurance policy on the
most recent Standard ALTA Poficy form, If the Title Commitment shows exgeptions that are
unaccepiable to Buyer, then Buyer shall give Seller notice en or before the Stidy Period
Expitation Date (“Title Exeeption Nou(ze") Upon sinch Title Exception Notise, Sellet shall have
the right, within five (5) days after receiving the Title Exeeption Notice, to elect (i) to eure-the
title defect at Seller’s sole cost and expense; of (i) not to eure such defect. Seller’s fhilure to
notify Buyer within the stated tine fraine shall be deemed Seller’s élection not to euis. If Seller
clects to cire, Seller shall do so prior to. the First Closing or any subsequent Closing s the case
may be, I Seller eléots not te cuté or i3 déemed to eléct not to cuire, then Buiyer shall be entitled
to tetminate this Apreetient not Iater than the. late- of fen (10) days after Seller®s election or
deemed ielection not to cure or the expiration of the Study Period and upon such. terminaion,
Buyer shall be entitled 16 the immediate: refund of the Deposit. If Seller elects to cure, but fails
to oute priorto the First Closing, then Buyer shall be enifitled to terminate this Agreement prior
to, the First Closing afid Buyer shall be entitled to the immediate. refind of the Deposit from
Seller. Notwithstanding, the forbgolng, Buyer shall have the right, iu its sole discretion, to
update the Title Commitment prior to gach Closing to ensure that no-new lietis, encumbrances,
encroachments, covenants, conditions, restrictions, easements or limitations have been plased on
the Propetfy. In such an event, Buyer shall deliver a Title Exception Notice to Seller, and
thereafter Seller and Buyer shall follow the same steps 45 sct fofth above.

Any mongtary lien or encumbraice, including any existing mortgage, -de¢d of trust,
judgment lien or similar fien against4he Lots which can be discharged by the payment of meney,
shall be chschalged by the Beller at or prior to Clasing,

7. Covenants, Representations.and Warranties of Seller. In order to induce Buyer fo
enter into this Agreement and fo purchase the Lots; and in addition to the warranties and
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répresentations contained elsewhere in this Agreement, Seller inakes the following
representations, warranties and covenants, each of which is material and is relied upon by the
Buyer; and each of which shall be true as of the date liereof and as of the date of gach Closing:

(a)  Marketable Title, Seller owris the Property and shall convey fo Buyer
good, marketable and inswable title to the Lots, free and clear of all mortgages, fiens,
encuimibrances, leases, tenaheies, secutity nterests, covenants, conditions, resu‘icﬁpns; rights-of-
way, cdseriedts, or reservations of any kind whatsogyer, excepting only the Permitted
Exceptions. ) '

()  Validity; Authorityt No Consents Necessary. Sellet is & .duly organized
and validly existing Virginig limited Gability comipany which has beer issued a certificate of
authoiity to transact busingss in the state of West Virgha. ‘Sefler has the Jegal right, power and
is- duly autherized to enter into and perform its obligations under this Agreement. Seller has duly
and validly executed this Agreement, and has obtained afl negessaty company conseits. The
person axecuting this Agreement on behalf of the Seller and any other documient which Seller is
required to exeauts pursuant to the terms hereof has been duly and properly authorized to do so,

{c)  NoPending Proceedings. No gotions, suits or other legal proceedings have
beeri instituted or threatzned against or affecting the Seller or the Property at law or in equity or
before any Federsl, State, municipal or focal govérnmental authority, department, comirission,
board, bureau, agency or instumentality thereof, and Seller has no actual knewledge that any
such riotices are fortheoming.

{d)  Purther Encumbrances. Seller intends to firiance the Seller’s costs to
complete the subdivision of the Property or the developmbut of the Property in dccordance with
Exhibit D hereto within the times-required under Paragraph 4(b) of this Agreenent using debt,
and engage in seoured financing transactions to accomplish the same. Seller will not further
encumber of volontatily oreate o cause or pezrnit a lien or encunibrange to attach to the Property
between the Effective Date and Closing without the prioe ‘written consent of Buyer, which
consent 'shall not, be unreasonably withheld, conditioned, or delayed, after Buyer reasonably
determines that Sellet’s intended finanéing is repsonable in amount, limited to purposes
reasonably related and required to accomplish the Seller’s purposes hereunder, and undet-terms
and conditions which facilitate the developmeént and sale of the Propeity in accordance herewith,
including draw provisions.and Lot relesise provisions.

(e)  No Violations. Seiler has not fecgived notice-of violation of any building,
zotiing, health of other ordinances, resolutions, statutes or regulations of -any government or
governmental agencies, with respect to the use, ocoupation, maintenance, condition cr-opération
of the Propexty ot any part thereof wiilch s not béen cured, and Selfer has no actual knowiedge
that any suéch. eonditions ot violatigns.are forthcoming. '

{f)  No Third Party Righits. Ne t&nant or otfier third party has any agreement,
optiot, or right of first refusal, to purchase the Lots to be purchased by Buyer ot any patt thereof,
nor does-arty othei party have. any ocoupancy rights with respect to the Lots to be purchased by
Buyer:
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() NoMechanics’ Liens, All bills and claims for labor performed or services
and materials furnistied to or for the benefit of the Property or any part thereof have been paid in
full or will be paid in full as of the date of each Closinig, and there are: no mechanic’s or
‘materiilan’s liens on-or affesting the Properly or ary part thereof.

(h) No_Asscssments and Trnpact Fees. There are no public. or private
improveinénts which have been ordered to be: made andfor which Tigve not heretafoie been

assessed, and there are rio impact fees or no spevial, general, of other assesgments pending,.of to
Selier's k:mw‘!edge, thicatenied against or affecting fhe Properly, except for these assessments
anid fees that. Seller is responsible for paymg as othervise sef Torth in this Agreemett.

(i)  Matesifal Facts, To Scller’s actual knowledge, none of the materials which
have béen prmuded to Buyer pursuani to the terms of Pm‘a,graph 9 hetéof are untrie or
incomplete in any toatetial advetse tespect as of the date they were prépared, and to Seller’s
aciual knowledge, hone of the materials, documents and i naneial information which have been:
pravided to Buyer prior to exeeution of this Agreement are untrue or incomplete in any material
adverse respeot as of the date they were prepared, Seller stiall continue to provide Buyet with

capies of all material doctiments of the naturé described i Paragraph 9 hereof, which Seller shall
feceive priorto Closing.

()  No Other Agreements, Neither the execution of this Agreement nor the
éonsummation of the transactions contemplated hereby will: ) conflict with, or result in a
breach of, the tetms, conditions or provisions of, or-constitute 8 defivlt uhder, any agreetnent or
istrumnent to which the Seller i& 4 party; (i) violate any law, wle, reguilation or restriction:
relating to the Pioperty or to which Sellér is subject to or (ifi) conflict with or violate Seller’s

Articles of Organizafion or Operating Agresment.

() No Hazardows Materials, To Seller’s cu,tual knowledpe. without.
independent investigation or inquiry, except ag mey be set forthi i any ehvironmental ‘site
agsessment delivered to Buyer as. reqisired, (i) Seller, its agents, tenants or licensees have not
placed on the Pmpeny and the Propérty (ii¢luding the land, gurface water, pround water, and
any improvements) is free:of, any mater jal amounts of waste or debris, and {if) Seller, its agents,
einployees, members and managers have not placed on ihe Pr operty, and the Property is free of
all coritamination, including the following. (the “Hazardows Matetials™): (i) any “Hazardous
Waste™ as defined by the Resource Conservation and Récovery Act of 1976, as amended fiom
time to time, and regulations promulgated thercunder; (i) any “hazardous substance® as defined
by the Comprehensive Environmental Response, Compérisation and Liability Act of 1980, as
amended from time to tlme, and- mgulatmm protmlgated thersunder (i) any substance the
presense Of which on the Prcpcny is prohibited by any ether federal, state, or local law
applicable to the Property; and (iv) underground storage tanks. To Seller’s actusl knowledge no
wiiste or garbage landfill has ostwrred or been operated on the Propetty arid no debris hias heen

buried orplaced on the Property.
() N6 Flood Plaing and Wetlands. To Seller's actual knoewledge, o portion

.of thie Lots is located in my “flood zome, ﬂoad hazard area, flood plain or similatly designated-
zone ‘on the #pplicubls FEMA maps or in a “wetlands” aréa: a5 defined] by -atiy governfnsiial

authotity.
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(in) istoric Designation or Historic Use. To Selters actual knowledge,
there is no aetual or pending designation of all er any portion of the Property, or of the area or
district in which the Propérty is located, as.a historic district, site, building; battlefield, structire,
‘object or other resourte-on the National Register of Historic Places or any othei similar list or
swrvey malntained by any govérnmental authorities such that the Property or any portion thereal
is o1 may becone subject to devélopinent restrictions ot prohibitions, nor does Seller have any
knowledge that any such designation is contemplated. To Seller’s aptual knowledge, the
Property.has not been designated and is nat an historical preservation site, rior does it-contain arry
aboriginal or Native Américan burial grounds, ot itéms of rémains of historical or
smthropological interest, which would delay or prevent the construction of dwellings thereon o
matérially add to the cernstruction costs of the same.

() Ne Cemeterfes. To Sellet’s actual knowledge, the Prdperty dogs not
confain any cemeteries or graveyaids, and the Property.is not subject to any easements for aocess
to-dny cemeteries or graveyards.

{6) Nop Encroschments. To Seller’s aciual loowledge, there are no
encroachments onto the Property of any improvements on any ;adjoi_rring real estate, and there are
no-eficrorchments onto any real estate of any improvements oit the Property.

()  No Prohibitions. Td Seller's actual knowledge, there are no facts or
ciracimstances that woild prohibit or inhibit Buyer fiom utilizing the Lots for their intended use
a§ a development of single-family residences, duplex residénces andfor fowrihome residences, &s
the case tmay be, or tlie issuance of ogoupancy petmits upon vompletion of construction
(*Intended Use™).

(@) No Bankrupicy. Seller fs not bankrupt or insolvent nader any applicable
federal or state standard, nor has filed for protection or relief under any applic4ble bankruptcy ar
creditor protection slalute nor has any such paity been threatened by ereditors with an
involuntary application-of any applicable bankruptey or credjtor protection statute. Selier is not
enteriig into the transactions described in this Agrecment with intént 1o defeaud any creditor or.
to prefer the rights of one creditor over any other, Seller-and Buyer have negotiated this
Agreement at arms<length and the congideration.to be paid represents fair value forthe assets to
be transferied. ,

()  Cuwrreni Morteages and Takes. Seller will, during the ferm of this
Agreement, keep any existing mortgage(s) egainst the Property curtent and: nret in default and
pay taxes and other public-chargoes.agairist the Propoity so as to aveid forfeiture of Buyer®s rights
under this Agreement. ' '

()  Curent Zoning. To Seller's actual knowledge, the Propeity js currently
zoned to allow the use of the Preperty for the construction of & Teast three bundred: twenty {320)
dwellirig units in the Subdivisien, no petition, application or proceeding i pending or:threatened
to glter the zoning of the Property, and except for the Permitted Exceptins, Selier Has adé no
commitients relative 10 the Property, whether yerbally or in writing, fo. any goverrmental
autharity ot any neighboring property owner, which would be binding on Buyer after the
Closing,
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()  No Threatened Condemnation, To Seller’s actual knowledge, there is not
now pending or threatened emincnt domain or condemnation proceedings which would affect the

Properly ot any part thereof.

() No Moratoriums. To Sellei’s actual knowledge, there is no pendmg
moratorium on, or otlier impediment to, immediate public sewer and water availability which. is

applicable o sy poitibn tf the Propeity.

{v)  NoMining, To Sellet’s aetual knowledge, the Prapesty has not been used
for purposes of mining or explorations for mineral, cheimicals ot othér fiatural resources,

)  No Wildlife Pratection. To Seller’s actual knowledge, the Property dogs.
1ot corntain any wﬂdllfe protection areas, nor doés it contain or cbnstitute-an environment for: any
endangered species of plant ot animal life. as the satme might be defined or designated pursuant to

the Endangered Species Actor gny similar law ot regulation,

(x)  Lender's Non-Disturbance. Prior 1o the end of the Study Period, Seller
shall use-all commescially réasonable. efforts 1o obtaln from ifs acqgnisition and/or development
lender(s) (each a “Current Lender™) a recognition or non-disfurbance agreemerit teasonably
acceptable to Buyer to the effect that, despite ary deiault by Seller under its acqmsitlon and/or
development foan, the Currént Lender(s) will iecognize Buysr’s rights to asquire Lots pursusnt
to the terms and conditions. of this Agreement, If Seller obtains financing through a différent
acquisition and/or development lender (the “New Lender”), Selle shall require afid within ten
(10) days. after closing bh its new loan, obtaiti & recognition or non-disturbance agresment from
its New Lender reasonably accepiable to Buyer to the effect that, despite any default by Seller
under its acquisition and/or development loan, the New Lender will recognize Buyer’s rights to
-acquire Lots pursuant to-thé terms ahd onditions of this Aglezment.

(¥)  Right of Ingress and Fgress. The right of figress to and egress from the.
Property, through direet avcess to a dedicated public toad ok to & dedicated private rond with
direct access to a dedicated public road, is or will be immediately available to the applicable

Lot(s)at Closing,

(zy  Condition of Finished Lots. ‘I'o the bedt of Seller’s kmowledge, the
‘Finished Lots (not.the To Be Developed Lots)-are'in a Finished condition,,all develgpment work
has been completed In & good and workmankike manriér and in conformity with all applicable
codes, ordinances, and regulations and in, cogmipliance with the Plans (defiried in Exhibit D) snd
with development conditions applicable to the Property. The development wotk that is
cotpleted mekudes, but s not limited to, the following:

(i} All uttlitics, including water, sewer, e]ectﬂmty, oable television,
telepherie, and gas, if applicable, have been instafled at each. Lot line in accordance with the

Plans and clearly matked.

(i) All stormwater rmanagement and erosion contiols within the.
Subdivision have been. installed as required by the Plans and have been maintained in good
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tepair, Buyer shall be responsible for any on-Lot erosion controls necessitated by Buyers
hmncbuﬂdfng aCﬁViﬁ es.

Gii) All requited paved roads and curbs hive been installed according
to the Plans. All sidewalks required by the Plans fo be constructed ofi cotmmon.area within the
Subdivision have been installed, provided, howeyer, that Buyer shall be responsible for- installing
required sidewalk on the Lots that it apquires and in common area (ineluding privato streets)
abiltting such Lots.

4 (v} All common arcas have beer improved in accordance with. the
Plans and are and Shall be maintained by the applicable homeownets association; Except as
otherwlse specifically provided herein, Buyer shali have ho responsibility for maintaining any.
.common grea within the Subdivision.

&) Al aubdivision fees, impact fees, and other fees not- related tb
obtaining a building permit for and/or heme construction are paid in full. Buyer shall be
-resporisible. onfy for fees related to home construction, such as building permit fees, water and
sewer cornection fees, and inspection fees. Seller cavenants that all payment and performance
bonds, sureties, or letters of credit attributable .any remainiag infrastructure or development
worl that directly affect or could affect the Lots have beén posted end shall ‘be -maintained
thigugh the duration of this Agreement,

(vil) Asy and a1l development work that is required s as not to hinder
or delay the issuance: of any building permit for Buyet’s dwelling units is complete,

(vit) Allfill placed on any Finished Lots and all building pads for each
Finished Lot is suilablé for normal residential eonstraction, noumal conerete floors on-giade;
standard dralnage systems, and without the necessity of pierings or spe¢ial footings. In the
évent that Buyer discovers any subgrade conditions or expansive seils that require exttavrdinary
costs. (over $3,500) when digging or constructing & foundation on any Finished. Lot, or in the
évesit that Buyer diséovers unknowh buried trash or debris.ot other unsuitable niatetials (eagh, a
“Pinished Lot Subgrade 1ssue™), Buyer shall immediately notify Seller inn wtiting; Sellet and
Buyer shall agres fo one of fwo alternatives for such Finished Lot: either (i) Buyer and Seller
shall remedy the Finished Lot Subgrade Issue in accordance with recommendations from 2
licensed engineer, with Sefler responsible for all custs in excess of Five Thousatid Dollars
($5,000.00) rglated to such remediation (including the engineer’s yecommendations); or (i)
Seller may repurchase the Finished Lot from Buyei within thirty (30) days for the Purchase
Prive paid by Buyer. In'the event of & repurchase hereimder,. Paragraph 12 of the Agresmbnt
shall govem the payment of settlement costs and apportiorimient of taxes. The prqvisibn's'- of thig
‘Paragtaph 7z) shall specificslly sutvive each Closing and any terminafion of this Agreemont,

(ix) EXCEPT AS OTHERWISE SPECIFICALLY STATED HEREIN
TO THE CONTRARY, BUYER ACKNOWLEDGES AND AGREES THAT IN
CONSIDERATION OF THE AGREEMENTS OF SELLER HEREIN, THE FINISHED LOTS
SHALL BE CONVEYED TO BUYER ON AN “AS 1§, WHERE 13” BASIS WITHOUT ANY
SURVIVING REPRESENTATIONS OR WARRANTIES OF ANY 'KIND, EXPRESS OR
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IMPLIED, BITHER ORAL OR WRITTEN, MADE BY SELLER OR ANY AGENT OR
REPRESENTATIVE OF SELLER, INCLUDING WITH RESPECT TO: THE PHYSICAL OR
STRUCTURAL, -CONDITION OF THE FINISHED LOTS, ANY FINISHED LOT’S
COMPLIANCE WITH THE AMERICANS WITH DISABILITIES ACT, OR WITH
RESPECT TG THE EXISTENCE OR ABSENGE OF TOXIC OR HAZARDOUS
MATERIALS, SUBSTANCES OR WASTES OR STORAGE TANKS IN, ON, UNDER OR
AFFECTING ANY FINISHED LOT. SELLER HAS MADE AND HEREBY MAKES NO
WARRANTY OR REPRESENTATION OTHER THAN AS SPECIFICALLY STATED
HEREIN AND HEREBY DISCLAIMS ANY TMPLIED WARRANTY REGARDING THE
FITNESS FOR PARTICULAR PURPOSE, QUALITY OR MERCHANTABILITY OF ANY
FINISHED LOT, OR ANY PORTION THEREOQF.

(as) Fuitther Acfions. Seller will not take or causé to be ‘taken any action, or
fail fo perform any obligation, which would cause any of the foregoing representations or
wartanties to be utitrue as of the Closing., The Seller shiall immediately nofify the Buyer, in
writing, of ahy ovént or condition known to Seller which ocours prior to Closing hereunder,
which causés a change in the facts rélating to, or'the trijth of, ‘any of the above representations or
warranties.

(bb) Further Remedios and Survival. In addition to, but nct i limitation of,
other default rernedies hercin-elsewhere stated, in the event that any of the afor¢said covenants,
representations #apd/or warranties. are not true, shall not have been complied with or shall not
have transpived now. or at the fime of Closing, Buyer, at any time prior to or at Closing, may (i)
declare this entire Agreement null and void and of ne fuither effbct, in-which event the Deposit
shall be immediatefy retutned to Buyer by Seller, or (i) terminate this Agreement with respect io
ouly those Lots affected, at which titie. the: Deposit shall he. immediately returned to Buyer by
Beller, and the Agresment shall remain ‘in full force and effect for the remaining Lots. Exceptas
otherwiss specifically set forth in this Apreement, all covenants and wapranties contaihed i this
Paragraph. 7 shall suivive each Closing for eighteen (18) months, asceptance of possession of
the Lots by Buyer at Closing shall not be déemed & wiiver of Seller''s obligation to deliver the
Lots in the conditions set Forth herein, and except for tliose for which legal action has'been filed
within the ¢ighteen (18) month périod. alleging breach of the same, all claims thersunder shail
fhereafter be forever barfed. ‘

(¢6) Buyer has previously reviewed, considered, and investigated, or will
review, consider, and investigate, the nature of this trafsaction and tlie Property and all aspects
thereof. Buyer acknewledges that other than those specified ini this Agreement, Seller is making
nio representation or warranty, oral or-written, regarding thie Propeity, including, but not limited
to, those coneerning {i) fhe nature and eondition of the Propeériy for any and @il activities and
uisés which Biryer may. elect 1o condogt thereon, (if) other than as Tequived in conbection with
completion of Seller’s development wark;, the manner, construction, condifion and state of repaif
or lack of repafr of any improvements located ‘on the Property, (iii) the sompliance of the.
Property with any laws, rales, ordipances or regulations of any governing body, (iv) thie
¢ondition of the title to the Property, or(v) tlie nature and extént of any servitudes, righls-of-way,
liens, encumbrances, licenses, reservations, conditions or otherwise and that Buyer has agreed
that any decisien to pérchase the Propérty will be based solely upon its inspection of the Property
and the répiesentations contained in. this Agreement. Buyer will malke such inspection and
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investigation of the Property as Buyer deems reasonable, including, without limitation, surveys
and title investigations, an inspection and investigation of the Prapetty’s soil, engineering,
environmental and other conditions and requirements; whether there aré any clmnent domain. and
othier public or quasi-pubhc takings of the Property contemplated, whether the piroperty is Incated
within' a speoial taxing distvict and the effect thereof, whether there are cetneteries on the
Propeity, and all.zoning and regiilatory matiers pertinent to the Ploperty afid to the present use or
ocpupancy of the Property. Buyet acknowledges that Buyer s prrchaging the Property based
solely on Buyer's awn independent investigations and findings and not in teliance on any
iitformation prowdcd by Seller or Seller’s agents or contractors. Any engineering data, soil
reports or other information that Seller or any other pary may have delivered to Buycx is
fiunished without any represenfation or wattanty’ whatsoever.

d) As used in this Agreement, the phrasc: “Seller’s actual knowledge™ or
wotds of similar impett shall be deemed to be limited to the: actual knowlédge- -of Stephen J,

Polachek, Mariager,

8, Biiyer's Represenfations.

(a)  Validityg Authority; Ne Consents Nebessary, Buyer is a duly organized
dnd validly existing Maryland limited liability company which has been issued a certificate of
authority to transact business fn the state of West Virginia. Buyer hasg the legal right, power and
is duly anthorized to. entor inte and perform its obligations undsr this Ageéemert, Buyer has
duly and validly executed this Agreement; and has obtained all necessary company consefits.
The person executing this Agreement on' behalf" of Buyer and any other document which Buyer is
required to execute pursuant to the terms hereof has been duly and properly authorized to do so.

(b) No Other Agreements. Neither the execution of this Agrecment hor the
consummation of the tfransactions comcrnplated hereby will: (i) conflict with, or: result in a
breach of, the terms, conditions or provisions of, of cohstitiite a default under, afy agreement of
instrument to which the Buyer is a party; (ii). violate any law, rule, regulation or restriction
refating to the Prope;ty or to which Buyer is subject to;.of (i) conflict with or violate Buyer's
Articles of Organization or Operating Agreemont,

(¢)  Further Actions. Buyer will not take or cause o be takén any action, or
fail to perform any obligation, which would cduse any of the foregoing repxesentamons of
werranties to be untrue as of the Closing. Buyer shall immediately notify the Seller, in writinig,
of any event or coridition known to Buyet which voours prior to Closing hereunder, which causes:
& change in the facts relatmgto or the truth of, any of the above icpresentations ot warranties.

(d)  Survival. Tn the eveiit that any of the aforesaid covenants, representations
andfor warranties are not true, shall not have been compljed with or shall not have transpired
now o at the time of Closing, Seller, at any fime prior to or at €losing, may declare this entire
Agpicemenit null and void and of no fiirther effect. Bach of Buym s iepresentations centamed m
this Agreemeit shall siirvive each Closing for gighteen (18) mionths.

9. Delivery of Certain Materials to Buyer, Promptly, but in no event Jater than five
{5) days following the Effestive Date, Seller shall deliver to Buyer the. following, all of which
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are:delivered as-is-and with.no express or implied wartanty or guaranly whatsoeyer exoept.as is
oftierwise speeifically set forth in this Agresment:

(e} A trueand complete copy of all owner*s policies of litle insutance, if any,
previously obtained by or in the possession of Sellerwith cespactto the Praperty.

(b) Al surveys, engineering, geotechnical, envirohmental or similar reports in
Seéller's posséssion relating to the Property. Sellé corisents 6o Buyer, at its optiofi and expense,
directly contacting each of the persons or firms that prepared each of the survey(s), engineeting
report(s), geotechnical repori(s) or environmental repcrrt(s) referred to abeve to request wrilten
confirmation that Buyer may rely on each such respective report as if each such report was

prepared direetly for Buyer

(c)  Copies of -all notices of aivy violatiof relating to the Property which is
uneorrected, if ady.

_ ()  Copies of documents related to work dene or to be tone anr the Property
by Seller, its agents-ox cantractors,

()  Caopies of real property tex assessments.
()  Copiesofall documents related to the subdivision of the Property.

(g) Information necessary for reporting the sale to. thx authorities, if
applicable.

10.  Possession: Risk of Loss.

(@) Pogsession. Possession of thie Lots shall be given to Buyer as of the date
of Closing, fice and clear of (i) the possessory interests of any parties, and.{ii) all. material trash.
and debris (including by way of sxample and not of limitation such things gs tires, stumps,
appliances, autos or Vehicles, and ether than windblown trash or trash discarded by passersby
over which Seller has no 1ea50nable conttol).

(t)  Risk of Loss. The risk of loss o damage to the Property is assumed by
Beller until Closing or possession by Buyer,

11,  Default.

(a)  Default by Buyer. I the event that Buyer defaults on any obligation
under this Agreement, Seller’s sole. femedy shafl be to retajn the nutstandmg portion of the
Deposit as full and complete fiquidated damages. Seller and Buyer have negotiated and hereby
expressly agtedand acknowledge that the actual damages suffered by Seller would be difficult, if
not impossible, to. measure, and the parties ‘have agreed that said Dcpas;t is a fair estitmation of
the damages. The parties have further agreed that this is a sole and only.retredy of Scller against
Buyer i the event of Buyet’s default, and Seller shall have no other remedy against Buyer
whatsoever; including any right to speeific performance, injunction or damages beyond the
forfeiture of such Deposit 4s liguidated damages. Should Buyer default on any obligation under



this Agreement, Scller shall send Buyer written notice, at which time Buyer shall have the right
to cure the default in the time period sct forth in subparagraph (c) below. To the event that Buyer
fails to cure the default within the time period set forth in subparagraph (c) below, Seller shll
provide the Bscrow Agent and Buyer waitien notice of'the default, whicl: notice shall demand the
release. of the Deposit. Upon receipt of demand for the Deposit from Seller, Escrow Agent shall
disbutse the finds cobstituting the Deposit 1o Seller urless Buyer provides Esorow Agent an
affidavit that it is fiot in default within ten (10) days of Seller’s written mrotiee to Buyer and
Esctow Agent. In the event that Buyer prevides an affidavit to Escrow Agent that it is not in
default, Escrow Apent shall coniply with the terms of the Escrow Agreemert attached hereto as
Exhibit B. Upon delivery of the Deposit to Seller pursuant to this Paragraph 1 1¢a), neither party
ts this Agreement shall have any further liability to the other and this Agresment shall be and
hecotne null and void and of no firrther force and effect, either af law or in eqrity.

(6)  Default by Seller. Tf all conditions aiid other events preogdent to the
Seller’s obligations to consummate the transactions contemplated by this Agreement have been
satisfied or waived, but the Seller fhils, refusgs or is undbie to consummate the purchase and sale
contemplated by this Agresment, orto peiform any othef obligation réquired by this Agreement,
and such fiilpre or refusal continues for a period of ten (10) business days after wrjtten notice
thereof from Buyer to Seller, and if Seller’s failure or refisal has not been waived by Buyer, then
Biyer shall choose, as its sole and exclusive remedy hergunder, eithier fo (i) tenminate this
Agreement by written notice to Seller, in which event the Deposit shall tie immediately returned
to Buyet; (if) pursue dn actiot to recover Buyer's Actual Dattiages, as herginafter defined and
deseribed, or (ifi) seek specifie perfotmance from Seller of Seller’sobligation to convey the Lots
pursuant to this Agreeiment. As a condition precedent.to Buyer excrcising any right it.may fave
1o bring an action for specific performarice as the rosult of Seller’s failure or refusal to patform
its ohligations hereunder, Buyer must commence such an action within ene hundred sighty (180)
days afier the failure of Sellef to rure such default. Buyer agrees that its failure to timely
cmmence such an aition for specific performance within such tne hundred eighty (180) day
period shall be deemed a waiver by it of its tight to commence such an action. In the event that
Buyer slects to pursue an action foi: dainages, theti Buyet shall be entitled 1o bé ieitnbursed by
Seller for its actual, provable, out-of-pocket costs incurred to third parties: in connection with the
transaction, described in this Agreement [“Actual Damages”), and in-no event shall Buyer be
entitled to pusue puriitive or consequential damages, incfuding without limitation any so-called
“lost profit” damages, against Seller, If Buyer glects to so terminate this Agreement, then this
Agreement shiall be terminated and neither party shall have any further rights, obligations or
liabilitics hereunder, -except for any obligations which expressly suivive this Agréerert, or as fo
Lots already closed or 4s otherwise expregsly provided herein, and except that Buyier shall be:
entitled to a return of -amy portion of the Deposit nof eredited to 4 prior Closing or posted as a
Damage Dleposit and the damages described in the preceding sentence provided Buyer is net
otherwise in default hereunider. Notwithstdnding anything fo the confrary herein, if Seller’s
Failure ar vefusal to perform its obligations undet this Agreement is & résult of any action of, or
failure to act by, Buyer or any of its employees, agents, reprosentatives or others acting by or.on
behalf:of Buyer, Buyer shall Tiot be relieved of its obligations under this Agréetment and Buyef
shdll not be. entifled to any right or remedy provided in tlils subparagtaph or elsewhere in thig
Agreement.
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(c) Notice. Notwithstanding any other term or provision hereof, neither party
shdll be deemed to be in default hercunder, unless and until, it shall have been sent Notice of*
such default by the other party, and shall have failed to cure the default within fifteen (15) days

of the date of such notice.

(d) Lot Remedies Related to Hazardous Materials. If; following Closing en
any Lot, during exeavation and priot to the foundation walls heing completed on stich. Lot, Buyer
should encounter Hazardous Materials: (as defined in Paragraph 7(k)) on such TLot, then Sellér
shall be required with Buyer’s conseht, which consent shall not be: unréasonably withheld; to
cither: {i) remediate such: Hazardous Mateifals in nccordanee with all applicable laws and
regulations, or (ii) repurchase such affected Lot(s) for-the Purghase Price paid for the. affected
Lot(s), pliss the costs of such transaction, plus Buyer's out-of- pocket costs for excavation and
non-vertical construgtion sosts expended within the building pad; it being understood that
detection of Hazardous Materials will occur duritig éxcavation. for house construction, and: Seller
shall not be responsible for the-vertical costs associated with construction of the house. Itis the
Buyer’q responsibility 1o carefully investigate and discover any such Hazardous Materials durifig
excavation, and bnce the Foundation walls dre compléted on i Lot, the Buyer shall no longer
have any temedy described herein; and Seller shall fio longer be required to. perform and/or pay
foreither-items {f) or (ii) above.asfo such Lot

12.  Adjustments, Precations and Closing Costs, Post Closing..

(8)  Any taxes, genetal or special, and all gther public of governmental chaiges.
o assessiiénts against the Tots which are, o inay be, payable on an ahnui] basis (including
benefit ohargss, assessments, liéns er encumbranses for sewer, water, drainage or other public
improvements, completed or commenced, on of piior o the date hereof; or subscquent théreto),
shall be-adjusted and apportioned as of the date of Cloging and are to be assumed and paid
thereafter by Buyer, said adjustment apportionment 10 be on the basis of the Fiscal yeat foi-which
nssessed, whether or ot such assessmets had been levied as of the date of Closing,

() Al pther charges, if any, and fees customarily pro-rated and adjusted i
similay fravsactions shall be pro-vated at Closing and thereafter assumed by the Buyer. All taxes,
charges.and assessments shall be based upon the most recent available bill as of the Closmg. In
the event that accurate prorations and other adjustments ¢annot be made at Closing becatse
ourrent bills or statements are not obtainable, the parties shall pro-fate on the best availdble:
information, subject to adjustment upen receipt of the final bill orstatement.

(¢  Seller and Buyer-shall be responsible for each paying one-half (1/2) of all
documeritary stamps, tetprdation taxes, and tranisfer taxes, except that Buyer shall solcly pay any
of such costs felated to atiy Buyer financing.. Buyer shafl be solely responsible for its title
examipation and insurance costs and the costs of any settlemént or closmg agent conducting’ any
Closing, except that Seller shall pay o reaspnable charge for services rendered ﬁapecxally ar
solely to Seller. Seller shall solely pay all opsts related to the release of any encumbgance
tequired tq be released by Seller. Each party shall be. responsible for the foes of its respegtive.

Iegal counsel.
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(d)  Seller shall pay at Closing, without any conttibution from. Buyer, any
agricnltural land use, rezoning, recapture orroll-back tax due in connectioti with the conveyance
or deed for the Lots being settled under any law, regulation or crdinanee (or any similai-tax or
assessment),

(€)  Buyershall protect the Subdivision property after any Closing, as follows:

d)  Buyer shall comply with all legal requirements refated to its
construgtion upan the Lots, including, without limitation, all applicable sediment control
fequireinents, shall maintain its constiuction site in an otderly, neat, and safe condition, and-shall
keep the Sibdivision strests free from rimud, dirt, and silt geneiated by its vorstruction activities,
Duting the course of its construction on the Lots, Buyer shall take reasonable and .cusfornaty
measures to-avoid or ininimize damage to ditchlines and culverfs-and/or curb and gutter, paving
of streets, other off-Lot improveménts, turf, fawns, planting beds, trees, cutbs, gutters, and all
other portions of the Subdivision constructed by Seller, Buyer shall at all times comply with the
reasongble and customary stindards and régulations applicable to all builders active in the
Subdivision generally, as such standards and regulations are published or amended by Seller in
writing fron time to time. Without, limiting the generility of the preceding sentences, Buyer shall
not paik ot store any equipment, -building materials, construction vehicles, traflers or the like
upon streets or other portions of the Subdivision, shall obey the Seller’s reasonable designation
and liniitation of construction entrances and wuys in order to protest and enhance the
Subdivision afid its residents, -shafl nat travel upon the streets with ofhier than tubber-tired
vehicles, and shall otherwise operaté as required by this Agreement. Buyer, at its own expense,
shall be gesponsibje for cortecting all damage to strests, cthet off-Lot improvetents, and other
portions of the Subdivision caused by Buyer ot Buyer’s agents. Upon Buyer’s completion of
constiuction on any substantial group of adjacent Lots and in afl cvents upon the earlier of the
time that Seller is ready to obtain release of its honds or Buyer has completed construction of the
fimal home upon: any of the Lots, Seller and Buyer, within three (3) business days after writfen
request by Seller er Buyer, shall jointly fnspect stteets and other off-Lot improverents adjoiiting
the applicable Lots or loscated elsewhere within the Subdivision adjacent to any Lofs
(“Inspection™), The parties shall then promptly jointly prepate & puinch list setting forth all items
of damage to the streets and other off-Lot improvenients (*Post Construction Report™) in
accordance with Exhibit 1. Failufe of either patty-to join the otherparty for any Inspection. within
five (5) business days after receiving written request shall bo dectmed to constitute such failing
party’s acceptance of an Post Construction Report prepated by the offier party. Any damago to
jmprovements rioted on any Post Construction Report shall be deemed to have been caused by
Buyer or Buyer’s agents and shall be Buyet’s responsibility to correet, unless Buyer shaws with
reasonable eertainty that Seiler ar Seller’s agents or coritractors caused the damage. The damage
shall be repaired by the resporisible party, at its sole expense; 1 the othér party’s reasonablé
satisfaction, within thirty (30) days after the Inspection, subject only to force majevre.delay.

@) If any damage ooccues which is Buyet's zesponsibility to correct or
tepair and Buyer fails to repair the dathage to Seller’s reaspnable satisfaction within the thirty
(30) days provided for it (subjeet to extension, however, for force medjeure) after the Inspection
ut which the defage was noted, Seller shall have the vight (but not.the obligation) to repair the
darhage. or éute the default, as the case may be. In the event, however, that bona fide emergenty,
business necessity, unsafe condition, or citation by any governiental authority requires. moie
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immediate action than is pr pvided for in the preceding senfence, Seller may exercise its right of
self-help immediately, giving only such notice to Buyer (whmh may be oral) as may be
praoticdble under the circumstances, If Sellet repairs the datnage or cures.the default, Buyer shall
pay to Seller the provable direct and reasonable. out-of-packet costs incuired by Seller to effeot
the repair or cure, plus fiffeén percent (15%) of the aggregate atounl of such costs &g an
administrative and overhead fee. {“Cure Costs™). Such ‘payment. of the Cure Costs shall be due
within. thitty (30) days afler writte demand by Seller, accompanied by reasonable
documentation supporting the. Gure Costs, Without Timiting the generality of the foregoing,
Seller may, upon not less than three: (3) buisiness days® notice to Buyer, ¢anss the t:leamng of the
streets within the Subdivision ¥ Seller deterimines, in its reasonable diseretion, that it is necessaty
for Seller fo take such action. I Seller nndertakes sich 4ction, Selfer shall be entitled to- LECOVEY

Cure Costs fiom Buyer for the same,

(i) To seoure, but.not in agy way limit, Buyer’s obligations under this
pavdgraph 12(e) of this Agreement (including without limitation the obligation to -reimbise
Seller costs of removihg unapproved signs), Buyer, at the time of Closing, shall deliver to the
Bserow Agent, the sui #f five hundved:dollars ($5G0.00F per Lot for edch Lot acquired as-a fiund
which Selley may utilize for the payment of Cure Costs (*Damage Fuind™). The Damage ] Fund
may be fuided by Bayer in cash, ot at Buyer's option, in the foiin of an irtevodablé corirnercial
bank. letter of credit it usual and custofnary form reasorighly acceptable to Seller and Seller’s
gounsel, The Damage Fund stiall be in addition to the Purchase Price and to all other sums which
Buyer s obligated to pay to_ Seller in. connection with. the Lots. If f‘unded i cash, the Esciow
Agent shall hiold the Damage Pund in a SGparate interest-bearing account in & fedcrally insuted
Hank or savings institution. reasonably acceptable to Seilet and Buyer, and all interest eained
thereon shall become & pagt of the Damage Fund for all puaposes hereunder. T Buyer fails to pay
aity Cure Costs to Seller whan required in accordance. with the provisions of this Agreement,
Sellei may draw upon the Damage Fund, to the extent available, to pay or reimburse the Cure
Costs incwired by Seflér and shall deliver notice theteof to Buyer, stating that (i) Seller is
cxcrcismg its rights of self—heip as provided in this Agreement, {(ii) SeDer has incurred Cure
Costs in thie amoiint set forth in the tegusst, (it)) Seller has drawn tpon. the Damage Fund for
such Cure Costs. Within ten (10) business days after any such draw upon the Damage Fund,
Buyer shall 1eple.msh tbc Datage. Fuord so that it is restored to the foll gmount which existed
immediately prior o thg ‘drayv. The Damage Fund shall be net desrned to be 4 Gmitation upon
Buyer’s habllny for damage to sireefs or other off-Lot :mpmvements, for sediment .control
vidlations, or for any. default by Buyer in its obligations utider this paragraph 12(6) or otherwise
under this Agrecment, and it the Damage. Pund is insufficient to satisfy Buyer’s Tiability, Seller

shall be entitled to recoverany-: deficiency from Buyer.

(iv) The Damage Fund;, or so much thereof as remains, shall be
released ko Buyer as follows: If, after [nspection, eithicr there are no punchlist iteins as deseribed
in Panaglaph 12(e)(i) above listed in a Post Construetion Report, or, if any sueh issues. weie
noted in a Post Construction Repott, and the sarne have beén satisfactorily cofrected ds certified
in weiting by Buyer's licensed atchitect or engineér at Buyei®s sole cost, wiitteis notice of the
same shall be delivered by Buyer-to Sellei (along witht a true copy of any sueh oertification, as
applieable) and Seller shall have ten (10) business days to perform its own inspection of any
required repaivs. at Seller’s sole cost. If Seller reasonsbly determines that aiy damages or
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punchlist items have been satisfactorily correctsd by Buyer, then Seller shall promptly hstruct
‘the Bsorow Agent to releasts to Buysr such pro ratq portion of the Dainage Fund as relates to the
Lots which wete subject to the Inspection and any subsequent satisfactory pepair.

tv)  This paragraph 12() shall swvive any Closing and any
termination of this Agreement.

13.  Governmental Moratorinm; Notwithstanding anything in this Agreement to the
contrary, if' at the time schéduled fot Closing, thete is any law, oudinance, regulation or
moratorium (“Moratoriug™) imposed, enacted. ar proposed by the federal, state, county or oity-
_goverriment, or aixy agency or subdivision thereof, the effect of which would cither: () impair
the Buyer’s ability fo obtain any approvals, building: permils necessary for the -construction or
instaliation of any impravements on the Lots necessaty to develop it for its Intended Use; (b)
impair-the connection of the Improvements to the public utilities necessary for the development
of the Property for its Tatended Use; «or (c) require additional contributions from Buyer as &
condition of development of the Property for its Intended Use; then in- that event, Buyer shall
Liavie the.vipht, at its sole eption, to: (D) notify Seller that this Agreemient, and all timé periods set
forth herein, are extended until thirty (30} days affer lermination of such Moratorium, and any
escalation of the Purchase Price. shall be suspended (i.e., the Purchase Price shall not escalatc
during any such petiad); or (i) waive its rights under this Paragraph 13 angd setile in accordarice
with the teyms of this Agreement. In any event, if such delay caused by a moratoriunt extends
for 1 period of one. (1) year, either party may términate this Agreement by wrilten tiotice of same
to the other, in which event the Seller shall immediately refurn the Deposit to Buyer, atid Seller
and Buyer shall be telieved of furfler obligations under this Agrcement, except for
indemmification obligations hereunder.

I4.  Agency. Buyer represents that it has not used the sérvices of any real estate
broker, ageit or findef in corineétion with this Agreement, Seiler shall be vésponsible for the.
payment Gf any real estate commissions and/or fees that may be dne and payable in connection
with the purchase and:sale of Lots contemplated herein, including any such commissions and/or
focs that may be due 1o Mark Anstine with ARA Newinatk, 1410 Spiing Fill Read, Suite 600,
McLean, VA 22102, The provisions of this Paragraph 14 shell survive each Closing and the
deliveity.of the deed to the Lots.

15, Indemnification. Seller agrecs to deferid, indemnify and hold Buyer harmless
from any and all elaims, losses, damages, and causes of action, including all third-psity and
counterparty claims and losses, atising out of, or directly -or indirectly related to: (i) Seller's
construction activities tn the Subdivision, and the activities of Seiler’s employess, agents atid
subconiractors, including, without llimitation, claims or liens by mechanies; materialmen or any
other third-party individuals or entities; (%) claims by any third party arising out of the
mispepresetitation or the failore to-disclose information by Seller or Sellet’s agents; and (i) the
breach by Seller of its tepresentations and warrantios set forth in Paragiraph 7 above. Seller’s
indeninity of Buyer shall include reasonable attorney’s fees, court costs, and all other costs,
expenses and liabilities Incurred by Buyet from the date Buyer first received notice. of any actual
‘of anticipated claim or demand. )
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Buyer agrees 1o defend, indemnify and hold Seller harmless fiom any and all claims,
{osses, damages, and causes of action arising out of, or directly or indirectly related to: (i)
Buyer’s constrigction activities on the. Lots; (if) claims by any third-party arising out of the
misrepresentgtion or the fajlure to disclose information by Buyer ot Buyer's agents, exotpt for
any such claims, losses, damages, and causes of action that Seller is otherwise required ta
defend, indermtify or hold Buyer harniless; and (iif) the breach by Buyer of its tepresentations set
forth in Patagraph 8 above. Buyet’s indemnity of Seller shall include reasonable attorney’s fees,
cont costs, ad all other costs, expenses and Habilities insurred by Seller from the date Seller
first received notice of any actual or anticipated cldim of deinand.

16,  Noties. Any notice or demand unider this Agreement shall be in writing and sent
by registered or cortified majl, refurni réceipt requested, postage prepaid,, or by recognized
dverni"ght courier service such-as Federal Bxpress, or by electronic-mail as follows: ’

o Seller: Oveplay I, LLC
Attention: Stephen Polachek
38616 Stonewall Farm. Lane
Middleburg, VA 20117
Email: stephen@overiaygroup.com

With a copy to: Ralph R, Polachek, Bsq
25588 Poland Road _
Chantilly, Virginia 20152-1622
Emafl: ralph@polachékus

1If to Buyer: Dan Ryan Builders
Attention; Ronny Salameh
64 Thoimas: Johnson Drive, Snite 110
Frederick, MD 21702
Email: rsalameh@danrydnbuilders.com

With o copy to: Dan Ryan Builders.
Attention: Dari Ebetsole, Esq.
64 Thomas Johnson Drive, Suite 110
Prederick, MD 21702
Email: debersole@danryanbuilders.com

If th Escrow Agent: Bovwles Rice, LLP
Attention! Steve Mathias
101 S. Queen Stiect
Martinsburg, WV 25401
Email:-smathias@bowlesrice.cort
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Any such notice or demand shall be deemed given three (3) days after same. hag been deposited
in the United States mail as aforesaid, ot the néxt business day-after deposited with a recognized
overnight courder, or if sent by elecironic. mail, the same day if sent at or before 5:00 PM local
time an & business day or the-next business day if sent on a weckend or heliday. ‘Either party by
nétice to the :other in accordance with the above, may designate a substitute: address for such
notice ofdemarid and thereafter such: substitute address shall be used for the giving of natice or
demand.

17. Miscéllaneous.

()  Binding Nature/Assignment, This Agreement shall inure to the betiefit of
and be binding upon Seller and Buyer and thelr fespoctive heirs, personal representatives,
successors and agsigns. Buyer spécifically reserves the right at-any tiine priorrte or at Clesing to
assign this Agreement in whole or in part to afiy person o enitity selected by it, in its sole-and
absohyte discretion, in which event such assignee shall be-entitled to-all benefits of and be subject
to all obligations of Buyer hereunder, and Buyer shall be selieved of all of its ubligations undér
fhis. Agreement, This Agreement may not be assigned by Seller without the priot writteri consent
of Buyer, which consent shall siot bé uneasonably withheld. T the event of such an assignment
by Sellet wpder this Agreement, SeHer shiall not bé released from any of its obligations under this
Agreement.

(b) Entite Agreémerit, This Agreement, together with the Exhibits attached
hereto, confains the final and entite agreement between the patties hereto and supersedes all prior
otal representations, negotiations and agreements, and neither the parties, nor their agents, shall
be bountl by ariy terms, conditions and representations not heretn written. This Agreement may

not be modified or changed erally, but only by agreement in writing sigred by the party against
whom enfarcement of any such ¢hange is sought.

(¢) Governing Laws. The infetpretation, construction and performance of this
Agreement shall be governed by the Jaws of the state of West Virginia.

{d) Titles, The titles of the paragrapbs are inserted as 2 mutter-of porivenience
and for reference and in ng way define, limit or dusctibe the scope of this Agreement or the
intent of any-provision thereof.

(¢) Drafting Party, This Agreement is the result of the .combined
drafismanship and/er review of Seller and Buyer and/oi their respective agents, accordingly,
there shall Be no prestimption or ivterpretation :of this Agreement bdsed ‘gri its having been
dréfied by one o the othier.

() Non-Merpér. Subject 10 he Hmitation on survival of representations. and
warranties pursuant to-Paragraph 7 and Paregrapli 8 heteof, all provisions of this. Agieement that
contemplate or provide: for performance by:-either party afier any applicable Glosing (the
“Sijrviving Obligations™) shall survive such Closing hereunder and shall not be deemed to have
merged ifito the deed to be exosuted and delivered by Seller at any such Closing. Despite any
contrary provision of this Agreement, if Buyer acquites a portion of the Property but this
Agteement terminates withoit Buyer having scquired all of the Property, all of the terms. and
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provisions of this Agreement shall reminin in full force and effect as they pertain 1o, the pottion of
the Property acquired by Buyer.

(g) Reasonable Cooperation. Each party stiall reasonably cooperate with the
other in conmection the satisfaction of any condition or obligation which must be satisfied by

Closing pursuant 16 the'terms of ‘this Agreement; and in conngction therewith each party agrees.
to executs aiy dooument contemplated by the teems of this Agreement, which may be regsonably

requested by the other party.

(h) Execution of Agreement Thls Agx ccmenl may be executed m rwo or more

oné ;nqi the sam¢ mstrumcnt

{iy  Time is of the Essence. Time shall be of the essence of vach and every
provision of this Agreement,

§)  Waiver by Wiiting, Buyer and Seller each reserve the 1 ghit to wive any
of the. terriis and conditions of this Agreement, which benefit. the party waiving same and to
purchase or sell the Property in accordance with the:terms and conditions of this Agwement
whicl: have niot been 50 waived. No party herete shall be deemed to have waived the exercise of
Any right which it holds herennder onless $uch waiver'is made cxpreSSIy and i writing (and ng
delay or omission by any party hereto il exercising any such ught shall be deemed a waiver of
its future gxerciss), except for any féim of this Agreement in which the passagt of time
specifically waives such right. No such waiver matle as.io-any instance involving the exercise of
any such right shall be deemed a waiver as to any other such instanpe;. or any othei* such right.
Failure by either party to requize performance- of a term of this Agreenient by the, etheipayty af a
waiver by either party 6f 4 breach by the ofher party shallniof prevent subsequent enforcement of
such provision or be deermed a.waiver of any subsequent breach thereof,

(k) Time Periods. Any and all referérices in ihis Agreement fo time periods
which are spemﬁed by -reference to a certain number of days refer to calendar days, unless
“busitiess days™ is otherwisé expiessly provided. Therefore, if (@) the Jast date by which a
Closing is permitied to ocour hereundet; or (i) any date by which either party is required to
provide the other party with -notice hepeunder, oégurs. on 4 Saturday or Synddy -or a hanking
boliday in the jurisdiction whete the Lots até locafed, then and i any of such évents, such
applicable dates shall be desmed to ocour, for all purposes of this Agreement, on that calendar
day which'is the text, sucoeeding day, which is neta Satirday, Sunday ot banking hohday

{) Invalid Provisions. No ‘deteriprination by any court, governmiental or
admminisfrative entity or otherwise that any provision of this Agreement ot any amendment hereof
is invalid -or unenforceable in any instanoe shail affect the validity or enforceability of (i) any
other sugh provisiom, or (if) such provision in any cirgimstance hot <ontiolled by such
detstmination. Bach such provision shall be valid and enforceable to the: fullest extent allowed

by, and shall be consteiied wherevier possible as.being consistent with, applicable law.

(m) No Partnership, Nothing in :the provisions. of this Agteément sball be
deemed in any way te cresdte bstween the parfies hereto any relationship of partnership, jaint
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venture -or association, asid the parties hereto hereby disclaim the existence of amy such
refationship. '

8,  Rule Against Perpéfuitics: So as not to violate the 1ule apainst peipetuities, all
Closings under this Agreement must ecour; if at all, within twenty (20) years after the Effective
Date,

19.  Exclusivity; No More Favorable Terins. Provided that this Agreesient is in full
force and effect, Seller shall not offer to another builder any Lot conteimplated by this
Agreement. In the event that there are lofs in the. Subdivision that ate not made past of this
Agreement, Seller shall not sell any other lot in any Phase of the Subdivision in which any Lot is
located which it of 4 similar size and of similar charagteristics as the Lots for less than the
Purchage Price set forth i this Agreement. In the event that Sellér sells such a lot in viglatioh of
the foregeing, the Purchasé Price for Buyer shall be teduced o the lowest purchase price at
sehich Seller sold suctra Jot to such ofher party during the Tem of this Agresment.

30. Recording of Agreement. This Agreement shall siot be recorded by either patty,
pravided, however, Buyer shall have the tight to record a memorandum setting forth the tornis of
this Agreement (the “Memoranduni™) as-set forth in Exhibit E, Sellershall sign and notarizg said
Memorandum at Buyei’s request.

31,  Effcctive Date. The “Effective Date” of this Agresment shall be the date upen
which beth Buyer and Seller agtee to all of the terms and gonditions . set forth herein, as
evidenced by the latest date set forth next to the parties’ sigiiatores. below..

{SEE SIGNATURES ON NEXT PAGE]
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~ IN WITNESS WHEREOF, intending to be bound, each of the parties hiereto have set
their hands end seals on the respective day and year below shown next 1o each of their respective

signatures.

ATTEST/WITNESS: SELLER:
OVERLAY I, LLC

Stephen J. Polachek, Manager

Date 5"‘1 {- ! ?
ATTEST/WIINESS BUYER: _y
C - DAN RYAN BUILDERS WEST VIRGINLA,
LLC

By: _ Foul K. Yeens — (SEAL)
Errsefiuarh, SEmor Vice President

faul T. Yeanac _s)r1g
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EXHIBIT A
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EXHIBIT A-1

Summary of the Lots
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EXHIBIT A-2
(attached)
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EXHIBIT B

ESCROW AGREEMENT

WHEREAS, DAN RYAN BUILDERS WEST VIRGINIA, LLC; & West Virginia

linited fiability compary and OVERLAY I, LLC, a Virginia linited liabiltty company, have
caused or will cause certain funds to be deposited in escrow with BOWLES RICE, LLP, the
Reerow Agent” as st forth in Paragraph 2(a) of the Lot Purchase Apteement aftached heteto, on
the terms and condifions more particularly described herein.

NOW, THEREFORE, in consideration of the premises set forth herein, thie patties

licreby apree as follows:

L

Establishment of Deposit. The parties have caused or will cause to be deposited with: the
Bsctow Agent a cash deposit i the amount of One Hundred Thousand Dollars
($100,000.00) (the “Initial Deposit” a3 defined in the Lot Purchdse Agreement). The parties
will also cause to be deposited additiohal deposit(s) in an amount o be determined in
accordance with the Lot Purchase Agreement (the “Additional Deposits™), which may be frr
the form of cash or a letter of oredit. The Initial Deposit and the Additional Deposils may

be referréd to ds the “Deposit as set forth in the Lot Puichdse Agreemient;

Treatment of Deposit. The Deposit shall be held pupsuant to the terms of this Escrow
Agreement.

Payment Instructions. The Deposit shiall be held and digbursed in accordance with- the.
terms of the Lot Purchasc Agrecinent and this Eserow Agréerhent.

Termination. This Eserow Agreement shall terminate upon the first to oceur of any of the
following events:

A. The disbursement of the funds constituting the Deposit in accordance with the
provisions of Section 3 hergof. !

B.. Any termination of the Lot Purchase Agreement, in which case the Depadsit shall be
disbursed and/ot iefurned in accordarice with the provisioris of Section 3 hereof.

Limitafion of Escrow Agent's Capacity.

A. This Escrow Agreement expressly and exclusively sots forth the .duties of Escrow
Agenl with respect to any and all nistters pertinent hereto, 46d no implied duties or
obligations shall be: read ifdo this Escrow Agreemetit against Eserow Agent, This
Escrow Agreement constitutes the entire agreement between the Escrow Agent.and the
other parties hereto in copnection with the subject matter of this escrow, and no other
agreemert entered info between the parties, or any of them, shall be congidered as
adapted or binding, in whole or in part, upon the Escrpw Agent, notwithstanding that
asiy such ofher agreement may be.referved to herein pr deposited with Escrow Agent or
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the Bscrow Ageat may have lkmowledge thereof, and Escrow Agent's rights -and
responsibilities shall be-governed solely by this Escrow Agreement.

Escrow Agent agts hereunder as a depository enly, and s not respensible or liable in

any manner whatsoever for the sufficiency, correctness, genifineniess or validity of the

subject matter of this Escrow Agreement or any part thereof, or for the form of
execntion thereof, or for the idéntity or authority of any person exécuting or depositing
such subjestmatte. Bscrow Agent shall be uhider no duty to lhvestigate of ffiquite as to
the validity or accuracy of any document, agreement, instruction orrequest furnishédto
it hereunder believed by it to be genuine and Esciow Agent may rely dnd act upon, dnd
shall not be liable for acfing or mot acting upon, any sush document, agteement,
instruction ot request.

Anthority te Act.

A.

EsctoWw Agent is hercby authorized and dircoted by the parties herete to deliver the
subject matter of this Escrow Agreément orly in accprdance with the provisions of this
Escrow Agreement,

Esofow Ageat shall be protected in acting upon ay writen notice, réquest, waiver,
consent, cerfificate, receipt, authorization, power of attoingy or other paper or
docunient which Fscrow Agent in good faith believes to be gentine and what it
purports to be, including, but nat Himjted to, items. directing investment or non~
investment of funds, items requesting or authorizing release, disbutsement of retainage
of the subject mutter of this Escrow Agreement, and items amending the terms of thig
Escrow Agrecment:

Esorow Ageént tay consult with legal counsel af the joint and several goist aud expense
of the undersipnad (othier than Escrow Agent) in the event of any dispute or question
as to the consttuction of any of the provisiens hereof ot its duties hereunder, and it
shall incur no. lishility 4nd shall be fully piotécted in doting in accordance with the
advice of such counsel,

In the event of any disagreement between any of the parties to this Escrow Agreement,

of between any of them and any other person, restlting in.adverse claims or demands
heing iade in conmection. with the mutters covered by this Esorow Agresment, of it
the event that Escrow Agent, in good faith, is in doubt as to what action it should fake
hereunder, Escrow Agetit may, 4t its option, refuse to comply with any claims of
demands on if, or refuse to take any other action hereunder, so long as such
disapreenient ¢ontinues or such doubt exists, ‘and in any such event, Esciow Agent
shall not be of become liable in any way of o any petson for its failure or refusal to
act, and Escrow Agent shall be entitled to continue to so refrain from acting until @
the rights of all interested parties shall have been fully and finally adjudicated by a
court of competent jurisdiction, or (i) all differences shall have been adjudged and all
doubt resolved by agreement among afl of the interested parties, and Escrow Agent
shall have been notified thereof in writing signed by all such paities. Escrow Agent is
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hereby suthotized, in its sole discrétion, to comply with and obey any such orders,
judgmernts, devyees o levies. The tights of Escrow Agent undér this sub-paragraph are
cumulative of all ofher rights which it may haye by law of otherwise,

Tndemnification. The parties to this Hsernw Agreement (other than Escrow Agent)
hereby jointly and severally agree to indemnify and hold Esorow Agent, its affiliates,
officers, employees, successors, assighs, attorneys and agents {each an “Indemnified
Party™) hatmless from all losses, costs, claims, demands, expenses, damages, penalties and
attorney’s fees snffered. or incurred by any Indemnified Party or Bscrow Agent as 8 result
of anything which it way do or refiain from doing in connection. with this Escrow
Agreement or any [itigation or cause of action arising from or in conjunction with this
Bscrow Agent or involving the subject matter hereof or the Deposit; provided that the
foregoing indemnification shall not extend to the gross negligence or willfial misconduct
of Escrow Agent.

Notice. Any payment, notice, request or any ether communication required or permitted
in this Eserow Apreement shall be provided in the manner and to such petsons set forth in
the Lot Purchase Agreement.

Miscellanieons.

A, Bscrow Agent shall make no disbursement, investmient or ofher wsé of funds until and
uriless it has collected fimds. Hscrow Agent shall not be liable for colléction items until
the procesds of the sainé in actual-cash have been teceived by Bscrow Agent.

B. Bscrow Agent may regign at any time by giving at least five (5) days priot written
notice 1o the. parties hiereto, whereupon the parti¢s hereto. will iramediately appoint a
successor Bscrow Agent. Until a snocessor Escrow Agent has been named and accepts
its appointient or unfil another disposition of the subject matler of this Escrow
Agreement has been agieed upoti by all patties hereto, Escrow Agent shall be
discharged of all of its duties hercunder save to keepithe subject matter whole.

C. This Escrow Agreement i3 being made in and is intended to be constried dcctrding to
the Jaws of the State of West Virginia. This Eserow Agreement shall inuge to and be-
binding upan the parties hercto and fliir respoclive successors, heirs and assigns.

D. Theferms of this Escrow Agreement may bo altered, amended, modified or ievoked
only by an instrument in wiiting signed by the.parties hereta. and the BEscrow Agent.

L. Tscrow Agent shall not be liable to the undetsigned for any lass or damage arising out:
of any acts of God, strikes, war, tertorism, ot any other act or cireumstante beyond the
reasondble control of Escrow Agent.

Discharge of Escrow Agent. Upon the delivery of all of the subject matter or monics
pursuant to the terms of this Escrgw Agtecment, the duties of Escrow Agent shall

termimate and Escrow Agent shall be discharged from -any further obfigation hereunder.
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11, Entire Agreement. This Escrow Agreement contains the final and entire agrecmeit
between the parties hereto and supersedes all prior oral representations, negotiations. and
agreements, and neither the parties, nor their agents, shall be bound by any terms,
sonditions end representations not herein written.

IN WITNESS WHEREQF, the parties hereto hiave: set their liands aiid seals on the day:
ard year below shown,

DAN RYAN BUILDERS WEST VIRGINIA,
LLC

Date:_5 |14/ 12 By faul T Ypener
Naine: Paul 5. ,\/Ca:’ﬁw __
Title: Senjex VP 4 OFO

OVERLAY I, LLC
Date: By:
Namg: R
Title: _

The undersigned hereby agrees to act as Bscrow Agent in accordance with the totrns and
conditions of fhe foregoing Escrow Agreement, and hefeby agrees to be bound therchy.

BOWLES RICE, LLP
Date: ) By:_ . —

Name;

Title:
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11. Enfive |Agreement. This Escrow (
the perties hereto and supersedes all prior ordl fepresentations, negotiations and

betwe
agreements, and neither the

Agreement containg the final and entire agréeement

parties, nor their agénts, shall be bound by any tertus,

-onditigns and représentations not herein written.

IN WITNESS WHEREOY, the partics hereto have get their hands and gesls on the day

" and yeat belotyshown,

Daté:

Date; 5“1 l"l 8

DAN RYAN BUILDERS WEST VIRGINIA,
1LIC.

By: _

Narne:
Title:_

OVERLAY I, LLC
By‘:é : ' .

Name:_ 5"‘"!‘-‘0 hew ST . 'R/AM
Title: M%mﬁ =y Rl

The updersigned hereby agrees to act as Bscrow Agent in accordance with the terms and

conditions offhe foregoing Escrow

Date:

Agresment, and hereby agress to be bound thersby.
BOWLES RICE, LLP
By:.

Wame:
Title: o
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EXHIBIT C

Permitted Exceptions
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EXHIBIT D

Development Obligations

.  WORK TO BE.ACCOMPLISHED BY SELLER. Seller shall, at its sole cost
and expense, finish sach of the To Be Developed Loty in accordance with the terms and
conditions set forth in this Paragraph 1 and as set forth in the Seller-Buyer Responsibility
Cheoklist attached hereto as Exhibit F and incorporated by referenoe herein, in a good and
workmanlike manner and in conformity with all applicable €odes, ordinances and regulations,
and in compliance with the Plans (as defined below) and development conditions applicable ta
the Property, In the event thiut there Is a conflict between this Exhitbit D and Bxhibit F, theterms
of thifs Exhibit T shall provail. The-provisions of this Exhibit D) shall survive each Closing.

A, Seller shall complete all overlot clearig, grading, and padding of To be
Developed Lots so that each Lot ‘has a minimum padded bnildable area pursnant fo the standards
ouflined wvithin RXHIBIT J. Each Lot shall balaricé taking into account Buyer’s homebuilding
exoavation, including footing and basement speils, without the -import or export of inatetials,
“This work shall be dene in accordance with the final development plans and specifications
approved by the City of Mattinsburg and/or Berkeley County, West Virginia (“Plans™, which
define the development arca (“Development Avea™, if applicable, and the requirements of
Exhibit J attached hereto. Each Lot, the Development Area, and the commen areas shall be
graded to meet mihimum propefty. standards of the Ioeal government or authority, the
regquitements of the #ppproved Plans, o allow landscaping on the To Be Develaped Lots without
other than on lot fine-grading, Upon completion of the graditig and padding of To Be Developed
Lats by Seller, Seller shall provide Buyer with anh ag-buill survey of the Property that confirms
the To Be Developed Lols weie graded as sit forth heretm,  Seller-shall have all on loty placed
aid campacted fill, no matter the depth, inspected by & third party engineei, and Seller shall
obiain and deliver to Buyer a compaction certification issued by a soils engineer registered ip the
state. of West Virginia foi all Te Be Developed Lots in asoordanice with FHA, VA, FNMA end
other governmenital requitements and all necessaty or appropriate soil tests. Seller shall not
place more than twelve inches (127) of un-compactéd fill on any Lot without the prier wrilten
congent of Buyer. .All fill placed on any To Be Developed Lots and 2l building. pads for each
Lot shall be suftable foi: normal -residential construction, normal cencrete floors en-gradc,
standard drainage systems, and without the negessity of pierings orspecial foptings: Seller shall
have all building pad elevations on each Lot fnspected by a third party ebgiveer fo verify
compliance with the Plans, and Seller shall obtain atid deliver to Buyer a cettification ‘issued by
Seller's engiueer for each Lot purchased by Buyer; which shall include a reliance letter issued to
Biiyer from said engmeer that allows Buyer ta rely on the certification issued. Buger shall have
the tesponsibility for on-Jot fine grading of the To Be Developed Lots. Tn the everit that Buyer
discavers aity subgrade condifions or expansive spils that require exiraordinaty costs when
digging or constrneting a foundation on any Lot (“Subgrade Issue™), Buyer shall immediately
siotify Sefler. Seller and Buyer shall agree to ome of two alternatives for sach Lot either (i)
Buyer and Seller shall remedy the Subgrade Issue in decordance with recommendations. froim 4
Feensed englneer, with Seller regpoiisible for nil osts related to such remediation (including the
engineei”s recommendations); or (if) Seller inay topuichase the Lot from Buyer within thirty (30)
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days for the Purchase Price paid by Buyer. In the event of a repurchase hereunder, Paragraph 12
of the Agreerfient shall govern the payment of settlement costs and apportionment of taxes.

. B.  Seller shall install, ot have installed by the appropriate authority, a complete and
fanetional water and sewer system as shown on the approved Plans to serve the dwelling units
from time to time selected by Buyer for construction on. the To Be Developed Lats ‘with. all
required authorizations and allocations with water and sewer lines to serve each Lot exténded to
the Lot property line and ready for immediate hookup, The latetals shal] be clearly marked. The
system will be constructed in accordance with all applicable codes and government
requiremients. All reéquired tests and inspections will be thade by the proper authorities before
Buyer desites to utilize such system. Seller shall clearly mark and locate the sewer and watet
setyice for each Lot bie (1) foof inside the lot ling. Seller shall deliver a letter to Buyer from
each utility company that indicates said sewer and water service hag been approved and is ready
for. immediate hook-up, All sewes service Iaterals shall be gravity fed from the basement level, or
lowest potential habitable level of the propesed house type without need for pumps or
mechanical devices. In cases where this is not possible, Seller will reduce the Purchase Price for
any applicable Lot by the amount equivalent to Buyer’s cost of installing pumps or mechanical
devices for a home constricted on said Lot(s). For SF Lots, all Lots must be developed to
account for a nine (9°) basement measured from Finish Floor Elevation on the Lots. Fer TH Lots;
all Lots much be develop o allow the sewer lines to be gravity fed from the Finish Floor
Elevation. -

(.  Seller shall make payment to the water or sewer district of any deficit contributions
(including proffers, impact fees, payments-in-lieu, adequate publie facilities ordinances, ete.) for

the installation of the water and Sewer to the To Be Developed Lots and all other 'wafer nd
sewer related fees.

D.  Selfer shall construct and complete all infrastructure, including but not limited to
asphalt paved streets, curbs, gutters, difch lines and common area sidewalks. The asphalt paved
streets servicing the To Be Developed Lots shall be conmected to existing public streets, all as
tequired by the Plans submitted to the City of Martinsburg and/or Berkeley County. Bass course
asphalt paving shall be completed priorto Closing. F inal paving shall be completed as and when
required by Seller’s bond and the: requirements of the City -of Martinsburg and/or Berkeley
Caunty therefore which shall be posted withthe proper governmental authorities and so. as not fo
hinder or delay the issuance of any building permit or use ahd cccupancy permit for Buyer’s
dwelling units. Buyer shall have the responsibility for the installation of the driveways arid lead
wallks on the To Be Developed Lots. Seller shall be responsible. for any damage that occurs to
any final paving that is comipleted prior to Buyer®s cornpletion of its constiuction activities in the
Subdivision. Notwithstanding the foregoing, Seller shall complete all infrastructure repairs
fiecessaby within thirty (30) days of niotification regarding such repairs fiom Buyer to maintain
an sesthetically pleasing appearance to the community for the prospective homebuyer. Any
infrastructure damaged by Buyer during construction. of the homes shall be repaired at
completion of the heme and inspected by Seller prior to settlement of the Home.

E.  Sellef shall cause the. scheduling of installation by the appropriate public. utility
comipany of all such underground electric, gas (if available and required), cable lines and
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télephone main lines as is necéssary to sorvice the residences, and street lights (if required), ina
manner tequired by the local government, the utility compariy, ar other appropriate autharity so
that said utilities shall be available by the date of settlement between Buyer #nd its third-party
puichaser, Seller shall eause any necessary te-grading o be completed upon the completion of
the: dnstallation of such utilities, Far SF Lots, the secondaty electric shall be -stubbed out a
minimum of ten feet (10°) from the connecting transformer into the Lot. The secondary phone
and cable shall be left pursyant to the Utility’s requirements, For TH Lots, the secondaty eleotric.
serviees shall be run to each Lot in conduit from the connection transformer and terminated at
the adjoining property lines. The secondary phone and cable shall be Jéft pursuant to. the utility’s
requirements. -Seller shall be responsible for the payment of any fees requized to perform its
development work, including the installation .of electric, sewer and water, and Buyer shall be
respansible for the payment of any fees that are required to connect such services to. the home
constrcted by Buyer, which shall be paid when Buyer applies for ity building pexmit on each
Lot

F, Seller shall construct, complete and maintain all storm diainige fuoilities,
stoymwater strichiies, pipes, facilities, stormwater rhianagément systertis, seditifentation and
erogion confrols as shown on -ind as required by the approved Plans, or requited by all
appropriate governmental -authoriies except fof Individusal pn-Lot. silt controf on. the To Be
Developed Lots during individial house constriction thercon. Seller shall obtata, and shall have
recorded, all proper instruments establishing easements and sights-of-way needed for offsite
stotrn drainage and othér utilities, the same to be u;Ienc,um-‘bgred if 50 required by the appropriate
goveinmental authority.  Sefler is responsible for the installation and wmiafiiteriance. of 4ll
stormwater structures, pipes and facilifies per the Plaps. After installation of such by Seller and
Seller's completion of any incomplete or defective work as shown on the Lot Inspestion Repost,
Buyer shall tike regponsibility for maintaining the silt control devices utilized by Buyer on the
Te Be Developed Lots, Seller shall continue 6 be solely responsible for Lot stormwater
management systems and all other Sedimentation and ervosion -confrol ponds. Seller shall be
responsible. for dedication andfor adcéptimee of the above.mentioned appurtenances by the
applicable governtentsl. authorities or HOA (as defined in Ssetion 4 herein). Buyer shall have
thie right, in its sole diseretion, to eommence any werk reasonably neoessary by utilizing Seller's
disturbance permits, it allowed by the City of Martinsburg and/ot Berkeley County. Seller shall
rdafntain an active and valid NPDES land distirbanee permit at-all times during development and
hame building operations until the last building has been constructed and all disturbed areas
stabilized, Seller shall provide Buyer with its NPRES information prior to the Study Périod
Expitation Daié and shall coniply with.all applicable NPDES regulations. Each Lot shall be Tully
stabilized by temporary or permanent seeding prior to any scheduled Lot Closing: ’

G.  Seller shall complete all culverts; vetaining walls, and screening walls as required
by the Platig or-asnegessary to. develop the Property for its Intended Use, and will post any bemds
prior o the Bulk Closing requited for the work by any' government authority. In the event that a
retaining wall is ngcessary on-Lot to adeoirimiodaté Biiyer’s house construction, Sellet shull have
paded the Property sor that any such tetaiming wall to be constructed by Buyer, if any, shall be
cighteen inches {18y in heightor less. Seller shall construct an enfranceway to the Subdivision
inaccordance with the final development plan, Such constryction shall be completed prior to the
First Closing hy Buyer and shall provide an entry tonument, Tandscaping, lighting, and street
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signage for the community, which shall each conform to Buyer's planis and specifications. Seller
shall be responsible. for all Subdivision snow and ice. removal, and for all street cleaning within
{he Subdivision, Seller shall be responsible for sediment and erosion control and stormwater
maintendnce for the commeon arsa and for all fihal common area and right-of-way landscaping
including grass, oo area ttees and shirubs, as shaiwh on. the approved site- and landseaping
plans. Bach party shall be responsible forlandscaping of all To Be Developed Lots that it owns,
On both commion areas:and To Be Developed Lots, landscaping shall include, Without linitation,
mowing on a vegular basis so that the height of vogetation fs never greater than twelve: ihches
(12”), provided, howeéver, that the, first thirty feet (30*) away from any roadway as well as any
edian OF grass strip next to a roadway ghall be mowed 30 that the height of vegetation is never
greatey than six inches (67). ' h

H.  Seller shall complete a one-time installation of front and rear property markets,
pinned and staked, for gach Lot ptior to each Closing.

I Seller shall obiain, post and/or maintajn stieet, site, grading, stovm druin,
maintenance and such other permits and surety bonds as may be requited by the applicable
governmental authorities for developiment of the Properfy and To Be Déveloped Lots aixd as. may
be necessaty for Buyer to obtain the issuance of #ny building permit, use and occupancy permit,
and all other permits, for Buyer’s dwélling units, Selter shall suthotize Buyer to utilize its
grading petmit and related bonds as required in order for Buyer to obtain building permits: and
uge and occnpancy permits. and will gxecute such documents in conncetion therewith a5 shall be

réasonably requested by Buyer,

J.  Seller shall ensure the completion of all ‘bonded improyements and satisfaction of
all yequired deyelopment condjtions necessaty for Buyer to obtain building permits and
certificates of Geewpancy for comipleted dwelling units on the To Be Developed Lots.

K.  Seller shall make payment of all fees, offsite contribution charges, and grant of all
dedications, imposed by City of Mrtinsburg and/or Berkeloy County, and il other
governmental authorities in connection with the subdivision of the Property and/or the
development and finishing of the To Be Developed Lots as yequiréd of Seller and Buyer in
fulfiliment. of their responsibilities under this Agrocment and when the: same bgcome due and
payable: '

L.  Seiler shall perfortn ahd complete all other off-Lot and off-property site
imptovererts and actions, as-set forth on fhie Preliminary Plan, ¥equired by all apptoptiate
‘governmental authorities having jusisdiction (including but net limited to FHA/VA), exelusive of
house. construction as a condition for the occupancy of residential dwellings constructed by
Buyer,

M., Seller shall cause all public improvements (including stofm drainage facilities) to
be .dedicated to public use And acceptance, for mairitenance by the applicable. governmental
authorities or HOA atFhe carliest practical date.
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N,  Seller shall obtain, post, fndintaifi and pay all bonds, permits and fees required in
contieition with the obligations of Seller underthe Agreement.

©. Seller shall complete and bond all work outlined above in. accordance with all
appropriate governmental requiremerits (including, but not limited to, those of City of
Martinsburg and/or Berkeley- County).

P, Seller shall miake available to Buyer, af no charge, and without répresentation or
wartanty as to the correctness-or accuracy thereof, copies of alf bonds, documerits; plats, reports
and coivesponderce kelating o the.lot finishing proocess.

Q. ‘The To Be Developed Lots shall be free of pubbish and debris at the thne of
delivery tp Buyer,

R.  Seller shall provide an onsite location for &l footings and foundation spotls from
Buyei*s home construction within the SBubdivisiom.

8.  Seller shall furnish and install all cluster mailbexes for the Lots if réquited by the:
Postal Service. All cluster boxes shafl be instailed, ready for vse, and keys for-each bok delivered
to Buyer prior to any Lot Closing that would require the use of such bexes. Individial maifboxes

shall be provided by Buyer.

2.  CERTIFICATE. OF READINESS. Upon the accomplishment of the items lettered
A, B, C, D (with the exception of find] surface paving), B, F, G, H, L, K, I, ], P, antl Q in
Paragtaph 1 gbove #@s to the To Be Devcloped Lots and sueh other s:te deve!opment itemns listed
abave ot in Exhibit F as are necessary 10 insure that the building popmits, plumbing-connections,
use and cecupancy permiits, or othet permits tequired for the erection wof fesidence on the
applicable To Be Deéveloped Lots ate available for immediate issuarice wpon apphcatmn
therefore by Buyer, Seller shall issue and deliver a “Certificate of Readiness™ (sliown in Bxhibit
G) as to such To.Be Devclopad Lots certlfymg the #ccoimplishment of the foregoing items. Seller
als ‘agrées to post performance and/or eompletion bonds ag reqiited by City of Matrtinsburg,
and/or Betkeley County authrities, or at Buyer’s request for any uncompleted site
jmprovenients to insure Buyer’s ability to obtain building permits.and certificatss of occupancy
for houses on the To Be Developed Lots, Seller shall have accomphshed all of the foregoing.
items, including but not limited to final paving, so-as mot to hinder the issuance of 4 use and
agcupaney permit for ey unit that Buyer has éonstrycted and so as not fo. umeasgnab]y delay-
any sele and settlement of To Be Developed Lots by Buyerto its homebuyers.

3. COMPLETION OF TO BE DEVELOPED LOTS. Seller agress fo diligently
pursue the compleuon of all items neséssary to satisfy the requitements of Pup ugeaph 1 of this
Bxhibit I, and all other terms of this. Agreement as and ‘when reqiired 10 fnsure that 4 sufficient
mymbet of To Be Developed Lots are finished 4t the :time required for Closing under the
Agreement, ‘When the finishing and other work as described in this Bthibit D for or in
conneetion with the To Be Developed Lols designated 4o be purchased by Buyer at:a particular
Closing, 45 requiredl undér Pavagraph 2 of this. Bxhibit D, have been completed and the
Cettificate of Readiness delivered, the. partics shall, through fheir agents; servants, or emplayees,
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jointly inspect the improverments acoompl ished on those To Be Developed Lots designated to be
puichased by Buyer at a particular Closing and sigh & memerandum (“Lot Inspection Report,”
shown in Bxhibit H), wherein are described the results of their joint inspection. Sefler shall
complete the items notéd on the Lot Inspection Report drid repair all deficiencics within thisty
(30) days after the date. theteof or if said items will not ‘hinder, delay, of inteiferé with Buyet’s
development, upon. conclusion of Buyer’s dwelling unii construction within said section of To
B Developed Lots and in a timely manner to insure issuance of 2 use and occupancy perimit; all

as agreed upon by Seller and Buyer.

T the event that the parties shiall be unable to agtee upon the completion of the Lot
finishing, or the defests in such completions, ¢ach of the parties shall select a licensed
professional engineer, and the two (2) engineers thus selected shall select a thitd and the majority
deision of such three (3) éngineets respecting the completion or non-completion of Lot finish
shall be binding upon the partics. Each pérty shall pay ail costs and expenses associated with the
engineer which that party selects. All-costs and expenses associated with the third engineer;
selected by the first two engineers, shall be paid one-half {1/2) by Seller and one-half (1/2) by
Buyer,

Following said inspection of the To Be Developed Lots {and the improvements related
thereto) (i) Buyer shall be tesponsible for arid shall répair any damage to the To Be Developed
Lots subsequent to Closing thereon by it unless said darmage results from a “materials™ or
workmanship defect in the original construction, or shall have been caused by Sellet or its
agents, sepvants or emplayees, or otherwise continugs to be Seller’s responsibility as herein
provided; and (if) as to the related improvements, Buyer shall be tespotisible for and repair any
subsequent damage caused by it, with the repairs to be performed fo City of Mattinsburg and/or
Berkeley County specifications so as not to delay the relense of Seller’s bond, Upon completion
of dwelling unit construction activity within any section of the To Be Developed Lots, Seller and
Buyer shall meet to complete the Post Construction Repott, and any associated répairs, in
accordance with Paragraph 12(e).

4. BOMEOWNERS® ASSOCIATION.

A, Seller ghall, at Scllor’s experse:

i, caiise to be established provisfons for the. maintenance, insurance, management,
and. pwneyship of the common areas, and the architectural integrity of the
improvements. t6 be constiucted within the Subdivision through a homeowriers’
assotiation (the “HOA”);

ii, sérve as the “Declarant® and the architectura] review committee under a
declaration .of covenants, couditions and restiictions (the: “Declaratiop™) covering
the Subdivision and cause & be prepaied and recorded or filed in the appropriate.
governmental records. on or before the First Closing; however, Buyer, in its
discretion, has the right fo review and/or approve such Déclaration by providing
noties to Seller at least fifteen (13) days priet to, the date of the First Closing;
Seller, as the Deolarsnt and the arcliitectural roview committes, shall revigw and
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approve dll of Buyer's anticipated house product offerings, inclusive of color
schemes-and elevations, during the Study Period;

i, take all steps necessary to cause the Finished Loty and the To Be Developed Lots,
ag well as all other property comprising the Subdivision, to be annexed as a part
of the HOA and subjected to-the benefits and burdens of the Declaration, and in
the eveitt that Lots are added to the HOA in phases, the Lots to be purchised at
Closing must be annexed before: Buyei' settles on such Lots;

iv. take all'steps nepessary to provide access for the owners purchasing homes. from
Buyer to.all recreational facilities, if any, serving any portion of the Subdivision
ou the ame basis and at the.same cost, ifany, to which.al other users thereof are
subject; and

v. cause to be administered the HOA, including establishrent of an annual opecating
budget, so that monthly assessrhent information thay be provided to Buyer's
gustomers.

B. Selter aprees to process the mecessary approvals through the .appropriaté
authorities and Seller shall, at Seller’s expense, take any additional actions necessary to cause the
subdivision doeuments and/ar the Property to be approved by the proper governmental
authgrities (including, if necessary, but not limited to, revising the HOA. doeuments; posting ariy
and ali bonds for public of private improvements within the Property; creating and funding any
and all escrows gs ‘may be required by any such authorities; and delivering an attorney’s
certification letter to such authorities). Buyer and Seller ghell make reasonable efforts to-
sooperate in making any amendments that otherwise became necessary in connectionh with the:
development of the Property.

c. Seller shall cause the common aréas fo be deeded either to the: HOA or to the
appropriate governmental authority, swhen and as mdy be required by the HOA documents, or
such governmerital suthority, or when requested by Buyer, with good and murketable fee sitaple
tithe, free and clear of all agreements, easements, covenants, restrigtions, liens and encimbrances
of .aty kind, sxcept for those expressly -peemitted by the HOA docurjentts. Seller agrees to
supply Buyer with all information regarding the HOA that is required by any gbvernmental
aythority to he disciesed. Seller.also agrees to promptly eéxceule any and all docupients and
certificates in connection therewith as is reasonably requested by Buyet,

D,  Buyer shall be exempt from paying assessments 1o the HOA for thé remainder -of
2018, Thereafter, Buyer shall assuine payment for all HOA anrual assessmignts for all Lots that
have been purchased by Buyer that have not been conveyed to 4 third-party purchaser. Buyer
shall be responsible for paying 2 one-timie eapital coniribution in the amount of Five Hurdred
Dollars ($500.00) per Lot at-the time of Closing of cach Lot, Seller shall be solely respoiisible
for funding any deficit of the HOA.
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E. Buyer shall include in its contracts with homebuyets all disclosures réquired by
West Virginia law with respect to the IIOA. Buyer hereby agiees fo indemmify Sellet from any
liability or damage as a result of Buyer’s failure to comply with this provision.

F..  Seller shall ensure that the Declaration provides Buyer at least one (1) vote for
each of the Lots owned by Buyer-and shall add Buyer, at Buyer’s discretion, as a member of the
HOA Board of Directors.

G;  Seller shall provide all HOA documents to Buyer during the Study Pefiod and
prior to the Fifst Closing to include the Public Offering Statement, Declaration including
Covenants and Restrictions and Annual Asscssments or Capital Contributions, By-Laws,
Architectural Guidelines, and Mdhagement.
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EXHIBIT E

Memorandum of Agreement

THIS MEMORANDUM OF AGREEMENT (hercinafter refeired to as the
“Memorandum”) made this dayof  __,2018 by and between OVERLAY T, LLC,
a Virglnia limited liability company (heteinafter referred to as “Seller”), and DAN RYAN
BUILDERS WEST VIRGINIA, LI,C;, a Maryland limited liability company, or its assigns
(hereinafter referred 16 as “Buyer”). ‘

A, This Memerandum is prepared for porposes of recordation and to notify the
publio that Buyer and Seller have entered into an agreement for the purchase of the Property.
Thiis Memorandurn shall not alter or affect in any manner the rights and obligations of the Seller
or Buyer in the purchase -of District 6, Tax Map 35 (the “Property”), including threg hondred
twenty (320) Lots as shown on the site plan(s) attached hereto as Exhibit 1,.as set forth under the
Lot Purchase. Agreement dated ~ betweéer Buyer and Seller (hereinafter
“Agreement”), In the event of any conflict between this Memorandum and the terms of the
Agreement, the terms of the Agresment shall prevail.

B. Pursuant to Paragraph 11{d) ¢f the Agreement, in the event. that Seller fails to
complete the subdivigion of the Property or the development. of the Property in accordance with
Exhibit D of the Agreement within the times required under Section 4(b) of the Agreemenit, and
Buyer is not then in defaylt under the terms and conditions of this Agreement beyond the
expiration of any applicable grace or cure periods, then in addition fo any other remedy: proyided
for under the Agreement, Buyer shall have the right to take posséssion of the Propeity prior 10
Closing (as definied in the Agteement) and complete the development-work at-Seller’s cost and
risk..

¢, This Memorandum shall remain in effect until all Lots ar¢ purchased under the
Agreement, but shall not remain in effeot beyond the date set-farth in Paragraph the 18 of the
Agreement.

D.  To facilitate execution, this Memorandum may be executed in duplicate, and it
shall not be necessary that the signature of, or on behalf of, each party, or'that the signatures of
the persons required to bind any party, appear on more than one counterpart. All counterparts
shall collectively, constitute a single Memorandum.

IN WITNESS WHEREOF, the parties have exécuted this Memorantdutn of Agreersient
as of the date first abave written, '

[SEE SIGNATURES ON FOLLOWING PAGES]
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SCLLER:
OVERLAY L LLC

B Y ™\ (SEAL)
- Stepunes J. (z-’eﬁz%
Its;  [¥ am..ai e

Date 67‘”"[8

STATE OF
COUNTY OF |

ON THIS . day of ~ |, 2018, béfore me, fhe undersigned,
personally a peared ., lmown o me

(or setigfictogily proven) fo be the person whoso name is subseribed fo within the instrumenit and
acknowledgefl that he executed the same for the purposes therem contained.

IN WITNESS WHEREOT, I hereunto set my hend and official seal.

Notary Public

My Commission expires
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ATTEST/WITNESS: BUYER:

DAN RYAN BUILDERS WEST VIRGINIA,
LI.C

By: _ Pauf S %iﬁic (SEAL)
BowmyeSalameh; S  President

Faul 5. Ye
aul B Veen " s)uig
STATE OF YhAﬁU UND
counTY o8, HEAYEIAUC
ON THIS \ 'I'Lday of }/Y]A ~, 2018, before me, the undersigned,
personally appeared  [PAUL T - ‘\l ; known to me (or

satisfactorily proven) to be the persoii whose name is subscribed to w:thm the instrumetit and
acknowledged that he executed the same for the putposes therein contained,

TN WITNESS WHERTOF, I hereunto set my hand and official seal.

LA s d.

Notary Public

My Comunissioh cxpires_('iﬁl l&l’j\ﬂ-—'

KATHERINE TRIVELLI
Notary Public
State of Marytand
LAY Fredetick County
My comisson e Al 11,2022

e e
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EXHIBIT 1 to Memorandum of Agreement

LEGAL DESCRIPTION OF THE LOTS TO BE PURCHASED BY BUYER
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EXHIBIT F

SELLER-BUYER RESPONSIBILITY CHECKLIST

A. Designs and Plans SELLER | BUYER | N/A
1 Boundary Survey X ]
2 Topographic Survey X
3 Preliminary Plan(s) X
4 Zoning Approvals X
5 . Wetlands Study X

7 Flood Plain Certification x
8 Sediment Control Design Plans x
9 Water and Sewer Design Plans X
10 Pavement Design Flans x
11 Individual House Siting Plans X
12 Entry Features and Monument Plans X
13 Landscape Plans — ROW and Common Areas in vicinity of
roads (including collector roads, if any) shown on the Final X
Subdivision Plat
14 Landscape Plans — On Lot X
15 Driveway Centerline Plans x
16 Storm Drainage Design Plans X
17 Storm Water Management Plans X
18 Mass Grading Plans, including any agreed upon Hold Downs X
19 Lot Grading Plans — Hold Down Plan X
20 Lot Grading Plans — Final Grading after Home Construction X
21 Retaining Wall Plans — Off Lot or On Lot - if required by the
Plans or necessary to develop the Property for its Intended Use x |
22 Retaining Wall Plans — On Lot - if necessary specifically to
accommodate Buver’s house construction bl

23 Common Areas Amenities Design Plans X
24

B. Platting and Legal Documents SELLER | BUYER | N/A
1 Record Subdivision Plats/Final Plats X
2 Homeowner’s Association Documents X
3 Homeowner’s Association Disclosure Statement X
4 ROW Easements X
5 Utility Basements — On-Site X
& Utility Basements — Off-Siie X
7 Public Works Agreements x
8
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SELLER BUYER

NA

C. Permits, Bonds and Fees
1 Maintenance Bonds _ X
2 Subdivision Bonds X
3 Sediment Control Bonds — Site, if any X
4 Development Bonds and Permit Fees — Site X
5 HOA. Assessment Fees — Lots, if any X
6 Primary Electric Connection Fees X
7 Secondary Electric Connection Fees x
8 Site Development Plan — Bonds and Fees X
9 Sewer and Water Reservation Fees X
10 Sewer and Water Impact Fees X _
11 Bauilding Permit Fees ) X
12 Plumbing Penmit Fees ) x
13 ‘Water or Sewer Connection/Tap Fees x
14 Impact Fees — associated with Plat recordation prior
1o application for Building Permit, if any x
15 Entry Monument Permits, Bonds and Fees X
16 HOA Capital Contributions - Lots, if any x
17
D. Computations, Controls and Stakeout SELLER | BUYER | N/A
1 Clearing Stakeout X ' e
2 Clearing Stakeout — Lots .
3 Lot Stakeout Controls (one time only) X
4 Excavation Stakeout — Mass Grading X
5 Excavation Stakeout for On-Lot Grading — Hold Down X
6 Excavation Stakeout for On-Lot Grading — Final Grading
(Home Construction) ) _ ~ *
7 Water and Sewer Main Stakeout ) X
8 Storm Drainage Stakeout X
9 Curb and Gutter/Pavement Stakeout X
10 Primary Electric and Telephone Stakeout including Street N
Crossings
11 Secondary Electric, Gas and Telephone Stakeout x
12 House Comer Stakeout X
13 Front Lot Comners (one time) x ]
14 Rear Lot Corners (one time) ~ X
15 ‘Traverse Controls for House Stakeout X
16 Final Lot/House Survey X
17 ‘Wall Check Surveys X
18 Earthwork Computations —Lots X
19 Earthwork Computaiions — ROW X
20 SWM, Utility, and Roadway As-Builts X
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E. Development Work SELLER | BUYER | N/A
1 Clearing ROW and Common Arecas X
2 Ciearing Lots — per Mass Grading Plan X
3 Grade Establishment — ROW, Common Areas, On-lot Hold
Down x
4 Final Grade On Established Lots (after Home Construction
only) x
5 On-Lot fill placed on building pad as shown on Approved
Plans and Compaction and Engincer’s Certification of such fill. =
6 Pad Elevation Certifications X
7 Frosion and Sediment Control Initial Installation Per Approved
Plans (Sit E & S Plan) x
8 Water and Sewer Main Instalfation X )
9 Storm: Drain and Management Areas Installation X
10 Curb and Gutter Installation . X
11 Base Course and Final Pavement Installation x
12 Installation of Primary Electric and Telephone to Property Line
of Each Lot ) *
13 Grade Establishment for Instaliation of Primary Electric and
Telephone to Property Line of Bach Lot x
14 Blasting for building pads, if necessary X
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| _E Amenities, Common Area _ SELLER | BUYER | N/A
1 Sewer and Water Laterals Clearly Marked at Each Lot Line X
2 Tnitial Seeding and Stabilization of Lots X
3 Street Lights shown on Plans X .
4 Street Signs X
5 Sidewalks — within the ROW abutting the front yards of Lots
" acquired by Buyer ) X
6 Sidewalks — within or adjacent to any public right-of-way
| adjacent to or serving the Property and any side yard. x
7 Lead Walks — On-Lots (lead walks from public
sidewalk/driveway fo house) x
8 Retaining Walls — Off Lots or On Lots - if required by the
. Plans or necessary to develop the Property for its Intended use a
9 Retaining Walls — On Lois - if necessary to specifically
accommodate Buyer’s house construction x ]
10 Driveway Aprons to Property Line, if any X
11 Driveway Culverls, if any x
12 Landscape Installation — ROW and Common Areas and in
vicinity of roads (including collector roads, if any) shown on X
Final Subdivision Plat
13 Landscape Installation — On-Lots X
14 Street Trees Installation — ROW and Common Areas and in
vicinity of roads (inchuding collector roads, if any) shown on x
Final Subdivision Plat
| 15 Street Trees Installation — On-Lots X
16 Short-term and Long-term maintenance of Street Trees X
17 Entry Monument Construction X
18 Entry Monument Landscape Installation x
19 Black Plastic Mailboxes on wooden posts - acquisition and X
installation — individual curbside, if any x
20 Mailboxes - installation of concrete pads and cluster boxes for
mailbox pedestals, if jurisdiction requires clusters x |
21 Mailboxes — approval by USPS and local authorities for all
mail facilities, including site work, required parking and x
shelters, if necessary.
|2 Trash Receptacles ) X
23 Tot Lots — design, if any X
24 Tot Lots — Construction, if any .4
25 Trash Pad X
26 Trash Pad Fencing, x
27 Common Area/ROW Fencing, if any x
28 Storm Water Management Area Fencing, if required X |
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EXHIBIT G

Certificate of Readiness

In accordance with the Lot Purchase Agreement dated , 2018, by and between
Overlay I, LLC (“Seller”) and Dan Ryan Builders West Virginia, LLC (“Buyer”), Seller

certifies that it has completed all work prerequisite to Closing on Lots numbered:

Date:

Signed:

, Overlay I, LL.C

(title)
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EXHIBIT H

Lot Inspection Report

In accordance with the Lot Purchase Agrcement dated , 2018, by and
between Overlay I, LLC (“Seller”) and Dan Ryan Builders West Virginia, LLC (“Buyer”), an

inspection was held on the day of

(year)

Lot #

Road Surface

Curb

Apron

Street Trees

Sewer Marked
Water Marked

Ditch Line

Hold Down Grading
Inlet Protect -
S&E Control '
SWM

Septic Field
Phone/Elec Conduit
Gas |

Front and Rear Lot - i
Cormners Staked

All site work has been completed on the following Lots and all installed improvements within
the related Development Area (including but not limited to curbs, caich basins, storm sewers,
sanitary sewers and laterals, water mains and laterals) were found to be free of damages, except

as noted below:

Lot Remarks (attach additional sheets if necessary)

APPROVED:

Representative, Dan Ryan Builders West Virginia, LLC

Representative, Overlay I, LLC
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EXHIBIT I

Post Construction Report

In accordance with the Lot Purchase Agreement dated , 2018, by and
between Overlay I, LLC (“Seller”) and Dan Ryan Builders West Virginia, LLC (“Buyer”), an

inspection was held on the day of y

(year) :

Lot #

[ Road Surface
Curb
Apron
Street Trees _ _
Sewer Marked ' |
Water Marked
| Ditch Line
Hold Down Grading
Inlet Protect
S&E Control
SWM i
| Septic Field |
Phone/Elec Conduit )
QGas
Front and Rear Lot B
Corners Staked

All site work has been completed on the following Lots and all installed improvements within
the related Development Area (including but not limited to curbs, catch basins, storm sewers,
sanitary sewers and laterals, water mains and laterals) were found to be free of damages, except

as noted below:

Lot Remarks (attach additional sheets if necessary)

APPROVED:

Representative, Dan Ryan Builders West Virginia, LLC

Representative, Ovériay LLLC
EXHIBIT J
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Lot Grading Criteria — To-Be-D eveloped Lots

The follow grading criteria shall apply to all lots:

1) Ail grading completed in accordance with approved grading plans (which grading plans shall note all
finished floor and basement elevations for each Lot and delineate drainage flows, necessary to
create the building pad, with the pad certified by a civil engineer licensed in good standing in the
State with respect to elevation, and with the following requirements satisfied:

2}

a) an elevation tolerance to within 6” Inches accuracy vertically and 6” inches accuracy horizontally
for single family lots and to within 3" vertically and 6” horizontally for all single family and
townhome lots of the proposed subgrade elevation set forth within the hold down detail herein,
as applicable, at the tops and toes of slopes, and by a soils engineer with respect to compaction,
each of which shall be licensed and in good standing in the State.

TOWNHOME LOTS:

i)

iii}

iv)

vi)

vii)

Townhome lots shall be graded to pad sizes stated. All lots shall be designed to
accommodate a slab on grade condition that has a positive drainage away from the house.

{1) 20’ TH Lot Pad Size = 20’ wide x 52’ deep (End unit pads shall be 5" wider)

The following lot conditions shall be acceptable based on product type:

{1) 20’ TH Lots
{a) Slab-on-grade

Townhomes shall only step in elevation between units a maximum of twenty-four (24")
inches

Townhome buildings shall only be designed in packs of Four (4) units in width, Six (6) packs
may be acceptable on limited basis.

with all driveways having positive drainage away from the home with a maximum Uphill
drive grade of 10% {reverse driveways are not permitted). Driveways shall be a minimum of
twenty-five (25'} feet measured from back of curb.

Front and Rear yards shall have positive fall away from the building pad extending a
minimum of 10’ feet at a maximum slope not to exceed 6%.

Positive drainage shail be maintained on all finished pads to eliminate ponding or standing
water with maximum grade tolerance +/- 0.20 feet from any corner to corner of building

pad,

viil) with respect to any fill placement, proper preparation of placement area, testing of fill

material for compatibility {including confirmation that fill has appropriate density, is free of
organics, and is free of rock greater than 6” in the top 3’ of the BFE),
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3) SINGLE FAMILY LOTS {76’ AND 65’ TYPICALS}):

b)

i)

i)

Single Family Lots shall be graded to pad sizes within c.i.{1} & c.i.(2) All lots shall be designed
to accommodate an eight {8’) basement condition that can either be in-ground or walk-out.

(1) 76’ Typical Lot shall have a pad size of 62’ wide x 70’ deep
(2) 65’ Typical Lot shall have a pad size of 50" wide x 70’ deep
Full Basement Lots shall be left five (5’) above proposed Basement Floor Elevations (BFE)

and shall fall at a minimum of 2% to max of 8% away from the house to the front and to the
rear for a minimum distance of twenty-five (25) feet in the front and twenty (20°) feet in

the rear.

iii) Walk-out Lots shall be left Six (6) feet above proposed Basement Floor Elevation (BFE} at

iv)
v)

wi

the front BRL to top of Basement Floor Elevation (BFE) at rear of building pad and shall fall at
a minimum of 2% to max of 8% away from the house to the front and to the rear for a
minimum distance of twenty-five {25’) feet in the front and twenty (20') feet in the rear.
High-side or buried rears shall not be acceptable lot types.

Single family lots shall be pre-blasted to the pad sizes herein prior to purchase.

th all driveways having positive drainage away from the home with a maximum Uphill drive

grade of 8% (reverse driveways are not permitted). Driveways shall be twenty-five (25) feet
measured from back of curb {if no sidewalk), or back of sidewalk.

maximum grade of rear yard being 20 feet outside building envelope of 30%,

Co

wi

positive drainage on all finished pads with maximum grade tolerance +/- 0.20 feet from any
rner to corner of building pad.

th respect to any fill placement, proper preparation of placement area, testing of fill material

for compatibility (including confirmation that fill has appropriate density, is free of organics, and
is free of rock greater than 3” in the top 3’ of the BFE),
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AMENDMENT TO LOT PURCHASE AGREEMENT

AND NOW, this _!:w_i_ day of June 2018, this Amendment to Lot Purchase Agreement
(“Amendment”) is hereby entered by and between OVERLAY I, LLC, a Virginia limited
liability company (“Seller”), and DAN RYAN BUILDERS MID-ATLANTIC, LLC, a
Maryland limited liability company, or its assigns (“Buyer™).

WITNESSETH:

WHEREAS, Seller and Buyer entered into a Lot Purchase Agreement dated May 14, 2018
(the “Agreement™), involving certain real property situate and lying in the City of Martinsburg,
Berkeley County, West Virginia, in the subdivision known as Martinsburg Station, and

WHEREAS, Seller and Buyer desire to amend the terms of the Agreement, and

NOW, THEREFORE, in consideration of the covenants and undertakings provided for
herein, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged by each party, the parties hereto agree as follows:

I The above recitals aré hereby incorporated herein by reference thereto.

2. Seller and Buyer hereby agree 10 amend the Agreement by deleting any and all
references to “three hundred twenty (320)” lots and Lots and replacing said references with “three

hundred nineteen (319)” lots and Lots, respectively.

3. Seller and Buyer hereby agree to amend the Agreement by deleting any and all
references to “approximately fifty-seven (57) to-be-developed seventy-five foot (757) wide single-
family lots™ and replacing said references with “approximately fifty-four (54) to-be-developed
seventy-five foat (75”) wide single-family lots”.

4, Seller and Buyer hereby agree to amend the Agreement by deleting any and all
references to “approximately fifty (54) to-be-developed sixty-five foot (65°) wide single-family
lots” and replacing said references with “approximately fifty-six (56) to-be-developed sixty-five
foot (65°) wide single-family lots™.

S. Seller and Buyer hereby agree 1o amend the Agreement by deleting Paragraph
2(a)(i) in its entirety and replacing it with the following:

(i) Finished Lots Purchase Price. The Purchase Price for all of the Lots purchased by
Buyer at the Bulk Closing (defined below), consisting of the Finished Lots, shall
be Two Million Seven Hundred Eighty-Eight Thousand Four Hundred Dollars

($2,788,400.00).

6. Seller and Buyer hereby agree to amend the Agreement by deleted Paragraph
2(a)(ii)(a) in its entirety and replacing it with the following:

a. 20’ TH Lots. The Purchase Price for the 20° TH Lots shall be as foilows:



I. ‘The Purchase Price for the first twenty-two (22) 20° TH Lots purchased by
Buyer shall be Twenty Eight Thousand Eight Hundred Dollars ($28,800.00)
per Lot. The Purchase Price for these Lots shall be a fixed price with no

escalator.

2. The Purchase Price for the twenty-third through forty-second (23%-42"%) 20°
TH Lots purchased by Buyer shall be Thirty Thousand Eight Hundred
Dollars ($30,800.00) per Lot. The Purchase Price for these Lots shall be a
fixed price with no escalator.

3. The Purchase Price for the remaining 20° TH Lots purchased by Buyer shall
be Thirty Two Thousand Eight Hundred Dollars (§32,800.00) per Lot. The
Purchase Price for each of these Lots shall increase by the simple rate of
three percent (3%) per year beginning one (1) year after Buyer purchases
the forty-third (43%) 20° TH Lot in accordance with the terms of this

Agreement.

7. Seller and Buyer hereby agree to amend the Agreement by deleting Paragraph 3(a)
in its entirety and replacing it with the following:

(a) Bulk Closing. The bulk closing (the “Bulk Closing”), at which time the parties shall
settle on all of the Finished Lots, shall occur on or, at Buyer’s option, before June 15,

2018.

8. Seller and Buyer hereby agree to amend the Agreement by deleting Paragraph 3(b)
in its entirety.

9. Seller and Buyer hereby agree to amend the Agreement by deleting any and all
references to the “Finished Duplex Lots Closings” in their entirety.

10.  Seller and Buyer hereby agree to amend the Agreement by deleting any and all
references to the “First Closing” and replacing said references with “first Closing™.

11.  Seller and Buyer hereby agree to amend Paragraph 3(d)(iv) of the Agreement to
delete the first sentence in its entirety and replace it with the following:

“Upon Seller’s completion of development of each new phase of the Subdivision, Seller
shall provide Buyer with written notice of Buyer’s right to exercisc an option (the “Bulk
Purchase Option™) to purchase all or a portion of the Lots within the applicable phase of
the Subdivision, in accordance with the attached Exhibit A-2, in a bulk closing rather than
upon the takedown schedule set forth in this subparagraph’s 2(d)(i-iii) above.”

12.  Seller and Buyer hereby agree to delete the first sentence of Paragraph 11(a) in its
entirety and replace it with the following:



“In the event that Buyer defaults on any obligation under this Agreement, Seller’s sole
remedy shall be to retain the outstanding portion of the Deposit that has been already
delivered by Buyer in accordance with the terms of this Agreement as full and complete

liquidated damages.”

13.  Seller and Buyer hereby agree to amend the Agreement by deleting the “Summary
of the Lots” attached to the Agreement as Exhibit A-1 and replacing it with the Exhibit A-1
attached to this Amendment.

14.  All other terms and conditions set forth in the Agreement shall be applicable and
shall remain in full force and effect. To the extent that any provision of this Amendment is
inconsistent with or in conflict with the terms and conditions as set forth in the Agreement, the
terms and conditions in this Amendment shatl govern and control.

15.  The individuals executing this Amendment represent and warrant that they have
authority to execute this Amendment and bind their respective parties.

[6.  This Amendment may be executed in counterparts, each of which shall be deemed
an original, but all of which, taken together, shall constitute one and the same instrument. [n the
event that any signature is delivered by facsimile or e-mail delivery, such signature shall create a
valid and binding obligation of the party executing it with the same force and effect as if such
signature page were an original thereof.

[SIGNATURES OF FOLLOWING PAGE]



IN WITNESS WHEREQF, the parties hereto intending to be legally bound hereby, have
executed this Amendment on the date indicated above.

ATTEST/WITNESS: SELLER:
OVERLAY I, LLC
0 .
s wnl
. By: A ____(SEAL)
/s '7‘ ‘ Stephen J. Polachelk, Manager
/
ATTEST/WITNESS BUYER:
DAN RYAN BUILDERS WEST VIRGINIA,
LLC
By: (SEAL)

Ronny Salameh, Senior Vice President



EXHIBIT A-1
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SECOND AMENDMENT TO LOT PURCHASE AGREEMENT

AND NOW, this{é}\; rﬂm day of July, 2019 (“Amendment Effective Date”), this Second
Amendment to Lot Purchase Agreement (“Second Amendment”) is hereby entered into by and
between OVERLAY 1, LLC, a Virginia limited liability company (“Seller”), and DAN RYAN
BUILDERS MID-ATLANTIC, LLC, a Maryland limited liability company, or its assigns
(“Buyer™).

WITNESSETH:

WIHEREAS, Seller and Buyer entered into a Lot Purchase Agreement dated May 14,
2018, as amended by Amendment to Lot Purchase Agreement dated June 1, 2018 (collectively,
the “Agreement,” and after the Amendment Effective Date, the Agreement amended by this
Second Amendment shall collectively be referred to as the “Amended Agreement”), invelving
certain real property situate and lying in the City of Martinsburg, Berkeley County, West
Vicginia, in the subdivision known as Martinsburg Station, and

WHEREAS, Seller and Buyer desire to amend the terms of the Agrecment.

NOW, THEREFORE, in consideration of the covenants and undertakings provided for
herein, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged by each party, the parties hereto agree as follows:

1. The above recitals are hereby incorporated herein as substantive provisions by
this reference thereto. All capitalized terms used, but not defined, in this Second Amendment
shall have the meaning ascribed to them in the Agreement. This Second Amendment shall be
effective as of the Amendment Effective Date and therefore nothing contained herein shall apply
to or affect the Bulk Closing, the Finished Lots conveyed in the Bulk Closing, or the relationship
of the parties with respect to the Finished Lots conveyed in the Bulk Closing under the
Agreement. The Bulk Closing was and, only to the extent any provisions of the Agreement
related to the Bulk Closing or the Finished Lots survived the Bulk Closing and still survive as of
the Amendment Effective Date, after the Amendment Effective Date shall still be, governed

solety by the Agreement.

2. Seller and Buyer hereby acknowledge and agree that Scller is currently in default
under the Agreement with respect to post-Bulk Closing abligations, As of the completion of the
Phase 3 Closing (as defined below), Seller shall be deemed for all purposes without further
action on the part of either party to have cured its default, Buyer shall have released unto Seller
all such default claims, and Buyer shall thereafter have no claim for any damages for any such
Seller breach occurring prior to the Amendment Effective Date. Notwithstanding the foregoing,
however, nothing contained herein shall be construed as releasing or relieving Seller from any
obligation or liability which was imposed on Scller under the Agreement with respect to the
Finished Lots and the Bulk Closing, which survived the Bulk Closing and which is still surviving
as of the Amendment Effective Date, all in accordance with the Agreement. In the event that
Seller fails to satisfy all of its obligations under this Second Amendment as and when required
hercunder, Seller shall be deemed to have failed to cure any default as and when required under
the Agreement, and Buyer shall have the right to exercise all of its rights and remedies at law or
in equity in accordance with Paragraph 11(b) of the Agreement. In the event that Buyer either (i)



fails to satisfy all of its obligations under this Second Amendment as and when required
hereunder (in which event Seller shall serve written notice of such breach upon Buyer which
shall be deemed to give Buyer ten (10) days to cure such Buyer default, and in the event that
Buyer does not cure such default within such time, this Second Amendment shall be deemed null
and void for all purposes), or (ii) if Buyer shall timely deliver written notice of termination of the
Amended Agreement under Paragraph 5(b), then the Seller and Buyer shall be returned to their
respective positions as they existed prior to the Amendment Effective Date, excepl that as of
such date of termination of this Second Amendment, Buyer shail be deemed to have served
additional notice of breach of the Agreement on Seller giving Seller sixty (60) additional days (o
cure such breach. 1f Seller fails to cure such default within such time, Buyer shall have the right
to exercise all of its rights and remedies at law or in equity in accordance with Paragraph 11(b)

of the Agreement.

3. The Agreement is hereby amended as follows:

a. By deleting therefrom all references therein to Lots to be sold by Seller to
Buyer in Closings subsequent to the Bulk Closing, and stating instead that subsequent to the
Bulk Closing in accordance with the Amended Agreement Seller shall seil to Buyer and Buyer
shall buy from Seller only all of the Lots in Phase 3 of the Subdivision (the “Phase 3 Lots™) in
accordance with the terms of the Amended Agreement. The Phase 3 Lots include two hundred
five (205) total lots, including (i) one hundred eleven (111) single-family lots identified as Lots
439 through 487, inclusive; Lots 544 throcugh 596, inclusive, and Lots 621 through 629,
inclusive; (ii) seventy (70) townhouse lots identified as Lots 630 through 643, inclusive, and Lots
488 through 543, inclusive; and (iil) twenty-four (24) duplex lots identified as Lots 597 through
620, inclusive. See Exhibit A.

b. In addition to the Phase 3 Lots, for no additional Purchase Price to be paid
by Buyer to Seller at the Phase 3 Closing, and solely in consideration for the Purchase Price and
other consideration enumerated herein, at the Phase 3 Closing Seller shall also convey to Buyer
by warranty bill of sale in customary form the infrastructure and construction materials
(“Materials”) specifically described as conveying to Buyer in Exhibit B. Additionally, while Pile
#5 on Exhibit B remains within Phase 3 it shall be made available by Selier for Buyer’s use
during Buyer’s construction, and any portion of Pile #5 remaining after Buyer's use shall be
moved by Buyer at Buyer’s expense onto Phase 2. Seller grants to Buyer and Buyer’s contractors
the right and license to enter the Phase 4 lands on which any conveyed Materials may be stored
solely in order that Buyer may remove the Materials for its use, and to enter the Phase 2 lands
solely in order that Buyer may move remaining Pile #5 Materials, if any, to Phase 2 as aforesaid.
Buyer shall exercise reasonable care in such removal and shall cause its contractors to do
likewise, Buyer being fully liable for the actions of Buyer’s contractors and invitees, Buyer shall
be solely responsible for and indemmify and hold Seller harmless from and against any damages
related thereto, and Buyer shall keep Seller named on its liability insurance policies in order to
provide adequate indemnification in the event of any such damage. Any damage to Seller’s
property caused by such Buyer activity shall be promptly restored at Buyer’s sole cost, and
Buyer shall be solely liable for all fines, costs, penalties, and violations related to or caused by

Buyer’s Materials removal activity,



c. Seller and Buyer hereby agree that Paragraph 2(a) of the Agreement is
amended to delete all references to any Purchase Price to be paid for any Lots subsequent to the
Bulk Closing, and to state that the Purchase Price for the Phase 3 Lots to be paid by Buyer to
Seller at the Phase 3 Closing shall be ‘I'wo Million, Five Hundred Twenty-Five Thousand U.S.

Dollars ($2,525,000.00).

d. Seller and Buyer hereby agree that Paragraph 3 of the Agreement is
amended by deleting therefrom subparagraphs (a) through (g) thereof, and by inserting in lieu
thercof that Buyer shall purchase the Phase 3 Lots in a bulk purchase (the “Phase 3 Closing”),
which shall occur within fifteen (15) days after the satisfaction of the conditions precedent to
such Phase 3 Closing set forth herein, including without limitation Buyer’s completion of the
Study Period without terminating the Amended Agreement. The date of the Phase 3 Closing
shall be the “Phase 3 Closing Date.” Conditions precedent to the Phase 3 Closing include all
obligations set forth in Paragraph 4(b)(i), (1), (v), and (vi} of the Agreement (and to be clear,
subparagraphs (iii) and (iv) thereof shall not apply as conditions precedent to the Phase 3
Closing) and any additional obligations set forth herein. Notwithstanding the previous sentence,
Paragraph 4(b)(v) is amended to except from the vacancy condition the existence of the
aggregate stockpile denominated as “Pile #2” on Exhibit B, as Seller discloses to Buyer that
such pile is owned by Phillips Construction, LLC and that it rests within the Phase 3 Lots
without written or othec agreement as to rent, license, lease, access, or otherwise, and from and
after the Study Period Expiration Date if Buyer does not cancel the Amended Agreement, Buyer
accepts such condition without objection and will take title to the Phase 3 Lots subject to the
existence of such pile in such location without assuming any liability of Seller Lo the owner with

respect thereto,

€. Seller and Buyer hereby agree that except as otherwise specifically set
forth herein, Paragraph 5 of the Agreement applies to the Buyer’s purchase of the Phase 3 Lots
as it has previously applied to the Buyer’s purchase or the Property or Lots. The Agreement is
hereby amended by making the Study Period Expiration Date that date which is thirty (30) days
after the Amendment Effective Date, thereby causing the Study Period applicable to the Buyer’s
purchase of the Phase 3 Lots to be the period from the Amendment Effective Date through such
Study Period Expiration Date. Buyer’s delivery to Seller of ils written notice to proceed prior 10
the Study Period Expiration Date is a condition precedent of the Phase 3 Closing.

f. Seller and Buyer hereby agree that the remaining portion of the Deposit, in
the amount of One Hundred Thousand Dollars ($100,000.00) as of the Amendment Effective
Date, shall be delivered by the Escrow Agent to Seller and credited as a payment from Buyer to
Seller toward the Purchase Price of the Phase 3 Lots at the Phase 3 Closing.

4. Seller and Buyer hereby acknowledge and agree that after the Phase 3 Closing
Seller shall (a) be the Declarant under the Declaration as such position shall not be assigned to or
assumed by Buyer; (b) maintain all non-Phase 3 Subdivision stormwater facilities and apply for
and maintain any permits necessary for such stormwater facilities; (¢) maintain full responsibility
for the construction of the pool and clubhouse facilities and any other required Phase 3 (as
required under the Plans as they exist on the Amendment Effective Date) and non-Phase 3
amenities; (d) remain responsible for any HOA operating deficit funding required of Declarant;
and () remain responsible for any existing or future bonds or bonded work for Subdivision



Phases 1, 2, or 4, and portions of Phase 3 not specifically outlined in Exhibit C. In fusrtherance
thereof:

a. Seller, as Declarant, or Seller’s assignee should Seller convey the
Subdivision stormwater management facilities to the HOA, shall maintain the Subdivision
stormwater management facilities by receiving notices related thereto, performing such
inspections as are required, repairing and maintaining the same, and paying the costs thereof.
Buyer shall promptly apon receipt of written request accompanied by upon presentation of actual
notices, bill, or invoices directly related thereto pay to Seller or Seller’s assignee, as applicable,
(1) the Buyer’s pro rata portion of the cost of such maintenance and compliance (but not any
portion of the capital costs of creation or expansion of any such facilities) not properly payable
by the HOA, and (i) the actual costs of any cleanup, remediation, repair, or corcection (including
fines or penalties imposed) directly refated to any discharge from Phase 3 Lots which
proximately causes such costs to be incurred. Buyer’s pro rata share of such costs as described
in clause (i) of the preceding sentence shall be determined by comparing Buyer’s owned acreage
in the Subdivision plus the acreage of the Phase 3 Roads to the total acreages in the Subdivision

owned by Seller.

h. Seller, as Declarant, for so long as Seller is the Declarant, shall be solely
responsible for all operating deficits of the HOA not funded by homeowner assessments (i.c.,
shortfalls determined by subtracting ordinary and necessary expenses for maintenance, repair,
insurance, and operation of the HOA and its facilitics from homeowner assessments and other
revenues) as determined from the books and records of the HOA kept in accordance with
genereally accepted principles consistently applied, exclusive of capital charges, reserve accruals,
and other like nonoperating accruals or charges which may appear on the FIOA’s books from

time to time.

5. Notwithstanding any other term or provision of the Amended Agreement, at its
cost, Buyer shall grade the open spaces within Phase 3 of the Subdivision and shall be
responsible for seeding and mowing all such open spaces within the specific confines of Phase 3
lots and roads as outlined within Exhibit C as and when required. In addition, Buyer shall
complete all planned and required landscaping shown on the approved Preliminary Plat for Phase
3 within the confines of the Phase 3 Lots and Roads as specifically outlined in Exhibit C. Buyer
shall have no other obligation to construet anything on the open spaces within Phase 3 following
Buyer’s grading and seeding of such space. All other planned landscaping and improvements
beyond the specific confines of the lots and roads being purchased by Buyer shall remain the sole

responsibility of the Seller,

6. Notwithstanding any other term or provision of the Amended Agreement, Seller
and Buyer hereby acknowledge and agree that Buyer is acquiring the Phase 3 Lots as-is (as they
exist on the Amendment Effective Date) and that Buyer shall be required to complete the
development work for the Phase 3 Lots that has not been previously completed by Seller,
including the work more specifically outlined within Exhibit C, and thal except for other
obligations specifically placed on Seller in this Second Amendment, Exhibit C shall be the sole
and exclusive determinant of the allocation of specific development duties between Seller and
Buyer. Any dispute between the parties related to applicability of Exhibit C as opposed to any



other term or provision of the Amended Agreement shall be resolved under and in favor of the
applicability of Exhibit C. Tn furtherance thereof:

a. Notwithstanding any other term or provision of the Amended Agreement,
Seller’s conveyance of the Phase 3 Lots to Buyer shall not include the Seller’s conveyance to
Buyer of title to the roads or rights-of-way within Phase 3 of the Subdivision (“Phase 3 Roads™).
Seller shall remain in title to the Phase 3 Roads after the Phase 3 Closing. Notwithstanding the
foregoing, Buyer shall be sofely responsible, at its sole cost, for diligently and promptly pursuing
the completion of construction of the sections of Phase 3 Roads, the extents of which are
specifically outlined in Exhibit C, in strict accordance with all plans, specifications, bonding
requirements, permits, and other governmental requirements applicable to Phase 3. Buyer shall
protect, mainfain and repair the same during coustruction activity, and Buyer shall clean,
maintain and repair the same until the same are finally accepted as public roads. If Buyer
proposes or makes any changes ta the plans and specifications applicable to the section of Phase
3 Roads outlined within Exhibit C after the Lot 3 Closing, Buyer shall notify Seller of the same,
promptly providing copies of all such proposals or applications and supporting materials to
Seller.

b. Buyer shall be solely responsible, at its sole cost, for diligently and
promptly pursuing the completion of construction of all Phase 3 Lots in strict accordance with all
plans, specifications, bonding requirements, permits, and other governmental requirements
applicable to Phase 3, Buyer shall protect, maintain and repair the same during construction
activity, and Buyer shall clean, police, mow, insure, and maintain the same until the same are
sold to homeowners. After the Phase 3 Closing, Buyer, at its sole option and expense, may
modify, change, adjust or revise any Lot within Phase 3, change the boundary line of any Lot, or
create or eliminate Lots within Phase 3, all without prior Seller approval, provided, however, that
no such change shall materially adversely impact Seller’s existing (under the Plans as they exist
on the Amendment Bffective Date) density yield in Phase 1, 2, or 4 of the Subdivision, or
Seller’s existing development plans for such other phases of the Subdivision, and Buyer shall be
liable to Seller for any direct costs imposed on Seller by any governmental agency, utility, ot
other entity having the right to collect funds from Seller for development, utility, stormwater and
environmental management, public safety, or other like enforcement matters. It Buyer proposes
or makes any changes to the plats, plans and specifications applicable to the Phase 3 Lots atter
the Lot 3 Closing, Buyer shall notify Seller of the same, promptly providing copies of all such
proposals or applications and supporting materials to Seller. Notwithstanding any other term or
provision hereof, without Seller’s prior written approval, which approval may be withheld,
delayed, or granted in Seller’s sole and absolute discretion for any reason or no reason at all, no
change to the plats, plans, and specifications applicable to the Phase 3 Lots afier the Lot 3
Closing shall either (i) increase the number of Lots in Phase 3 o a number in excess of two
hundred ninety-four (294) Lots, inclusive of all existing lots (other than the Phase 3 Lols) located
in Phase 3 and either owned by Buyer on the Amendment Effective Date, or previously owned
by Buyer and sold to homebuyers (and Buyer increases not in excess of 294 Lots shall not
require Seller’s prior approval if any such increase will not cause Seller noncompliance as
described in clause (ii) immediately following), or (ii) cause Seller to not be in compliance with
Seller’s zoning, density, or other entitlement restrictions in any portion of the Subdivision which

is owned by Seller.



c. For no additional consideration, Seller grants to Buyer and Buyer's
contractors a terminable right and license to enter the Phase 3 lands through an existing,
permitted entrance into Phase 2 of the Subdivision off of Delmar Ovchard Road {County Route
45/7). For so long as Seller chooses to allow Buyer such access, Buyer and Buyer’s contractors
and invitees engaged in hauling of bulk materizls related to land development such as dirt,
gravel, boulders, asphalt, culvert, pipes, conduit, or large heavy construction equipment related
to such land development construction activity in Phase 3 shall be directed by Buyer to solely
use, and shall solely use, a rip rap or gravel (at Buyer’s option) access road from such entrance to
Phase 3 (see Exhibif D) to be built, marked, maintained, and repaired by Buyer at Buyer’s sole
cost and expense. Buyer shall exercise reasonable care in stich use and shall cause its contractors
to do likewise, Buyer being liable to Seller for the actions of Buyer’s contractors and invitees.
Buyer shall be solely responsible for and indemnify and hold Seller harmless from and against
any damages related thereto, and Buyer shall keep Seller named on its liebility insurance policies
in order to provide adequate indemnification in the event of any such damage. Any damage to
Seller’s property caused by such Buyer activity shall be promptly restored at Buyer’s sole cost,
and Buyer shall be solely liable for any governmental fines, costs, penalties, and violations
related to or caused by Buyer’s access activity. Buyer shall be solely responsible for policing and
enforcing strict compliance with such exclusive use restriction for heavy construction access,
shall promptly respond to all homeowner complaints related to violations, and shall promptty
reimburse Seller for all costs and damages related to unauthorized Phase 3 construction traffic
outside of the access road. Should Seller terminate such access across Phase 2, all such
restrictions shall be lifted and Buyer and Buyet’s contractors and invitees may use existing roads
in the Subdivision. Such restrictions shall in no event apply to construction traffic related to
homebuilding (vertical improvements}) in Phase 3.

d. The performance of any requirement and cost of any improvement
applicable to the development of Phase 3 Lots specifically enumerated in Exhibit C,
conslruction of residences thereon, and sale thereof to homeowners shall be the responsibility of

the Buyer.

7. Seller acknowledges and agrees that, as a condition precedent to the Phase 3
Closing, Seller shall promptly after the Amendment Effective Date provide Buyer with all of
Seller’s written documentation from the City of Martinsburg and Berkeley County that indicates
that all entitlements are fully and finally approved and that there are no conditions or obligations
that would prevent Buyer from obtaining building permit(s) immediately following the payment
of all required fees for such permit(s) as Buyer has applied for and received such permits for its
previous activities in Phase 3. Seller has previously provided Buyer full access to all Seller
documentation related to such condition, and if Buyer shall not timely deliver written notice of
temination of the Amended Agreement prior fo the Study Period Expiration Date, then such
condition shall be deemed to be waived and satisfied by Buyer.

8. Seller, as the Declarant and the architectural review committee under the
Declaration, acknowledges and agrees that all of Buyer's architecture, including Buyer’s house
product offerings, color schemes and clevations previously submitted to Seller, have been
approved for construction on the Phase 3 Lots.



9. At the Phase 3 Closing, Buyer shall pay to Martinsburg Station Community
Association, a West Virginia nonstock corporatian, a one-time HQA capital contribution of One
Hundred Two Thousand, Five Hundred Dotllars ($102,500.00), which is Five Hundred Dollars
($500.00) per Phase 3 Lot. Such payment shall be in full satisfaction of the one-time, per Lot
capital contribution required by Paragraph 5.8 of the Declaration and neither Buyer nor any
Buyer transferee shall be liable for payment of such initial capital contribution in the future.

10.  Seller does hereby grant unto Buyer a timited right of first refusal to purchase any
lots in Phase 4 of the Subdivision, which on the Amendment Effective Date includes two
hundred twenty-seven (227) fully designed and entitled lots identified as lots 670 through §96,
inclusive (the “ROFR Lots™), and the improvements thereon, together with easements, rights,
privileges and appurtenances, belonging to the ROFR Lots. This right of fust refusal shall pertain
to any bona fide written offer for purchase from Seller of all or any portion of the ROFR Lots
contained in either a letter of intent, a written offer to purchase, or an agreement of sale
presented to Seller from a third party. In the event that Seller receives a bona fide written offer
for purchase of the ROFR Lots or any part thereof {rom a third party before accepting such offer,
Seller shall deliver to Buyer written notice of the same, together with an accurate and reasonably
detailed description of the offer price and all pertinent terms and conditions thereof. Buyer shall
have fifteen (15) days after the receipt of such notice from Seller of the written offer together
with terms and conditions of the offer, to advise Seller that Buyer will purchase such ROFR Lots
as are the subjecl of the offer upon the same terms and conditions as offered by the third party
offeror. During such period for consideration of such offer, Buyer shall be strictly prohibited
from directly or indirectly (itself or through any agent) contacting Seller's offeror with respect to
the offer or discussing such offer with such offeror or its agents. If Buyer timely exercises its
right of first refusal, Buyer and Seller shall enter into a purchase agreement within thirty (30)
days after Buyer’s notice of exercise to Seller on substantially the same terms as were contained
in the offer of the third party. If Buyer does not exercise such right of first refusal, Seller shall be
free to sell the ROFR Lots which are the subject of the offer to such offeror at the offered price
or any higher price and on the offered and noticed terms and conditions, or to any other buyer at
the offered price or any higher price and on the offered terms and conditions, as Buyer’s right of
first refusal shall be deemed to have been extinguished by Buyer’s refusal to exercise with
respect to any ROFR Lots which are or were the subject of the original third party offer. If Buyer
declines to exercise its right of first refusal as to ROFR Lots and Selfer receives an offer from
another party and intends to sell such ROFR Lots at a lower price or on more favorable terms
than those previously offered to Buyer as required herein, then Buyer’s right of first refusal shall
not be extinguished and Buyer shall be entitled to notice and a first right as otherwise described
herein. Any sale of ROFR Lots to Buyer shall extinguish Buyer’s right as to such Lots. Nothing
contained herein shall prevent, limit, or prohibit Seller from marketing the ROFR Lots or any
portion thereof at any time, or Buyer from offering to buy the ROFR Lots or any portion thereof
at any time, or to require the disclosure of Buyer’s right in any marketing materials. Neither
party shall record this Second Amendment or any memorandum of the agreement contained in
this Paragraph, and any sale of a ROFR Lot by Seller in violation of this Paragraph shall be void

ab initio.



11, In the event that Seller fails to consumumate the Phase 3 Closing as and when
required hereunder, or in the event that either party otherwise defaults on its obligations under
this Second Amendment, then this Second Amendment shall terminate and be deemed null and
void and of no effect, in which event, except as otherwise specifically modified with respect to
the default and termination provisions described in Paragraph 2 hereof, the Agreement shall

remain in full force and cffect.

12, Except as specifically modified by this Second Amendment, all terms and
conditions set forth in the Agreement shall be applicable and shalt remain in full force and effect.
To the extent that any provision of this Second Amendment is inconsistent with or in conflict
with the terms and conditions as set forth in the Agreement, the terms and conditions in this

Second Amendment shall govern and control.

13.  Notwithstanding any other term or provision hereof, this Second Amendment
shall survive the Phase 3 Closing and shall not be merged in any deed conveying the Phase 3
Lots from Seller to Buyer. The preceding sentence shall not alter or amend any survival
provisions contained in the Agreement (which, after the Amendment Effective Date, shall
continue to apply to all provisions contained in the Amended Agreement except for the
provisions of this Second Amendment), and no survival provision contained in the Agreement
shall limit or alter the effect of the preceding sentence.

14.  The individuals executing this Second Amendment represent and warrant that
they have authority to execute this Second Amendment and bind their respective parties.

15.  This Second Amendment may be executed in counterparts, each of which shall be
deemed an original, but all of which, taken together, shall constitute one and the same
instrument. In the event that any signature is delivered by facsimile or e-mail delivery, such
signature shall create a valid and binding obligation of the party executing it with the same force
and effect as if such signature page were an original thereof,

[SIGNATURES ON FOLLOWING PAGE])



IN WITNESS WHEREOQF, the parties hereto, intending to be legally bound hereby,
have executed this Amendment under seal on the date indicated above.

SELLER:
OVERLAY L, LLC
By i (SEAL)
Stephen J. Polachek, Manager
BUYER:
DAN RYAN BUILDERS WEST VIRGINIA, LLC
-‘/.A';.
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Ronny Salameh, Senior Vice President
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EXHIBIT A

SUMMARY OF THE PHASE 3 LOTS
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EXHIBIT B

Materials:



LEXHIBIT C

Buyer shall be responsible for all development work required to develop the Phase 3 Lots into
homes for sale to customers in accordance with all approved plans and specifications, including
specifically the remaining development work within the roadway stations outlined as follows:

| Road Name Road Stations |  Length (LF) |
Klee Drive 40+00 to 42+25 | 225
Trackside .
Terrace 26--00 to 38400 1200
Husky Way 10425 to 34+78 2453 .
| Montrose Place | 10400 to 23+50 1350
Norton Square 10+00 to 15+97 597 N
Tygart Lane | _10+00 to 14+40 440 -
Rugby Way 10+00 to 15+42 542
Belpre Court | 10400 to 26+15 | 1615
Cowen Lane 10400 to 13+50 350
Rinard Place 10+00 to 14+35 _ 435
Cresaptown
Lane | 10+00 to 14+-86 486

Development work shall include and is limited to the confines of the roadway stations outlined
herein and the Phase 3 lots. The Buyer’s work within roadway stations outlined herein

specifically includes and is limited to:
1. Mass earthwork and grading to proposed finished elevations for roadways and residential
building pads.

2. Sanitary sewer mains and laterals to sewer cleanouts extending froem existing where
previously installed. Includes all testing and inspection of new installation per City
standards. Setting existing manhole tops and lids to final elevations.

3. Storm drain piping and structures extending from existing. Setting existing structure tops
to proposed elevations,

4. Water main and service laterals, inclusive of meter vaults and setters, fire hydrants and alt
water appurtenances per approved improvement plans.

5. Dry utility work to serve the lots being purchased to include electric, phone, and cable
conduils and transformer pads.

6. Aggregate subbase, curb and gutter, base and surface paving and sidewalk.



10.

11.

12,

Furnish and installation of street trees within roadways stations shown herein and
fronting purchased lots only.

Street light and Street Signs per plan.

Excess clean (clean, compactible fill only, free of waste, trash, rubbish, garbage, slumps,
hazardous waste, and other similar materials making the same unsuitable for future
construction) material, if any, from development operations to be disposed and stockpiled
on Phase 2 with the prior approval of Seller as to location and after sufficient advance
notice to Sefler to allow Seller’s monitoring and testing at Seller’s sole expense.

Any fill material necessary to complete development work, if necessary, can be cut from
locations within Phase 2 with the prioc approval of Seller as to location and after
sufficient advance notice 1o Seller to allow Seller’s monitoring and testing at Seller’s sole

expense.

Proposed open space areas shall be graded to top of curb height or plan finish elevations
and permanently sceded only. Buyer has no obligation to provide and/or install any
proposed amenities, playgrounds, or similar improvements within any portion or part of
Phase 3, or existing or future phases of Martinsburg Station.

As-built surveys and bond release pertaining to the work outlined herein, if required.



EXHIBITD

Agreed route of construction road through Phase 2:



THIRD AMENDMENT TO LOT PURCHASE AGREEMENT

AND NOW, this .3073{ day of August, 2019 (“Third Amendment Effective Date™),
this Third Amendment to Lot Purchase Agreement (“Third Amendment”) is hereby entered
into by and between OVERLAY Y, LLC, a Virginia limited liability company (“Seller””), and
DAN RYAN BUILDERS MID-ATLANTIC, LI.C, a Maryland limited liability company, or
its assigns (“Buyer™).

WITNESSETH:

WHEREAS, Seller and Buyer entered into a Lot Purchase Agreement dated May 14,
2018, as amended by Amendment to Lot Purchase Agreement dated June 1, 2018, and as further
amended by Second Amendment to Lot Purchase Agreement dated July 31, 2019 (collectively,
the “Agreement,” and after the Amendment Effective Date, the Agreement amended by this
Third Amendment shall collectively be referred to as the “Amended Agreement”), involving
certain real property sitmate and lying in the City of Martinsburg, Berkeley County, West
Virginia, in the subdivision known as Martinsburg Station, and

WHEREAS, Seller and Buyer desirve to amend the terms of the Agreement.

NOW, THEREFORE, in consideration of the covenants and undertakings provided for
berein, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged by each party, the parties hereto agree as follows:

I. The above recitals are hereby incorporated herein as substantive provisions by
this reference thereto. All capitalized terms used, but not defined, in this Third Amendment shall
bave the meaning ascribed to them in the Agreement.

2. Seller and Buyer hereby agree that the Agreement is hereby amended by making
the Study Period Expiration Date that date which is fifteen (15) days after the Third Amendment
Effective Date. Buyer’s delivery to Seller of its written notice to proceed prior to the Study
Period Expiration Date is a condition precedent of the Phase 3 Closing.

3. Except as specifically modified by this Third Amendment, all terms and
conditions set forth in the Agrecment shall be applicable and shall remain in full force and effect.
To the cxtent that any provision of this Third Amendment is inconsistent with or in conflict with
the terms and conditions as set forth in the Agreement, the terms and conditions in this Third

Amendment shall govern and control.

4. The individuals executing this Third Amendment represent and weairant that they
have authority to execute this Third Amendment and bind their respective parties.

5. This Third Amendment may be executed in counterparts, each of which shall be
deemed an original, but all of which, taken together, shall constitute one and the same
instrument. In the event that any signatwe is delivered by facsimile or e-mail delivery, such
signature shall create a valid and binding obligation of the party executing it with the same force
and effect as if such signature page were an original thereof,



IN WITNESS WHEREOF, the parties hereto, intending to be legally bound hereby,
have executed this Third Amendment under seal on the date indicated above.

SELLER:
OVERLAY I, LLC

Digitally signed by
;; E Stephen J. Polachek
Date: 2019.08.30
By: 09:07:01-0400° _ (SEAL)
Stephen J. Polachek, Manager

BUYER:
DAN RYAN BUILDERS WEST VIRGINIA, LI.C
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Matt Powell, Vice President
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FOURTH AMENDMENT TO LOT PURCHASE AGREEMENT

AND NOW, this _/3 . day of September, 2019 (“Fourth Amendment Effective
Date”), this Fourth Amendment to Lot Purchase Agreement (“Fourth Amendment”) js hereby
enlered into by and between OVERLAY I, LL.C, a Virginia limited liability company (“Seller”),
and DAN RYAN BUILDERS MID-ATLANTIC, LLC, a Maryland limited liability company,

or its assigns (“Buyer”).

WITNESSETH:

WHEREAS, Seller and Buyer entered into a Lot Purchase Agreement dated May 14,2018,
as amended by Amendment to Lot Purchase Agreement dated June 1, 2018, as amended by Second
Amendment to Lot Purchase Agreement dated July 31, 2019, and as further amended by Third
Amendment to Lot Purchase Agreement dated August 30, 2019 (collectively, the “Agreement,”
and after the Amendment Effective Date, the Agreement amended by this Fourth Amendment shall
collectively be referred to as the “Amended Agreement”), involving certain real property situate
and lying in the City of Martinsburg, Berkeley County, West Virginia, in the subdivision known
as Martinsburg Station, and

WHEREAS, Seller and Buyer desire to amend the terms of the Agreement.

NOW, THEREFORE, in consideration of the covenants and undertakings provided for
herein, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged by each party, the parties hereto agree as follows:

1. The above recitals are hereby incorporated herein as substantive provisions by this
reference thereto. All capitalized terms used, but not defined, in this Fourth Amendment shall have
the meaning ascribed to them in the Agreement.

2. The Agreement is hereby amended to (i) restate the Study Period Expiration Date
as September 23, 2019 and (ii) require that closing occur thereafter by September 27, 2019 subject
to the satisfaction of closing conditions set forth in the Agreement.

3. Except as specifically modified by this Fourth Amendment, all terms and
conditions set forth in the Agreement shall be applicable and shall remain in full force and effect.
To the extent that any provision of this Fourth Amendment is inconsistent with or in conflict with
the terms and conditions as set forth in the Agreement, the terms and conditions in this Fourth

Amendment shall govern and control.

4. The individuals executing this Fourth Amendment represent and warrant that they
have authority to execute this Fourth Amendment and bind their respective parties.

5. This Fourth Amendment may be executed in counterparts, each of which shall be
deemed an original, but ali of which, taken together, shall constitute one and the same instrument.
In the event that any signature is delivered by facsimile or e-mail delivery, such signature shall
create a valid and binding obligation of the party executing it with the same force and effect as if

such signature page were an original thereof.



IN WITNESS WHEREOPF, the parties hereto, intending to be legally bound hereby, have
executed this Fourth Amendiment under seal on the date indicated above.

SELLER:

OVERLAY L LLC
Digitally signed
by Stephen J.
= Polachek
Date: 2019.09,13
By: 16:09:02-0400°  (SEAL}

Stephen J. Polachek, Manager

BUYER:
DAN RYAN BUILDERS WEST
VIRGINIA, LLC

By; =—- ¥/ .~ (SEAL)

Matthew Powell, Vice President



FIFTH AMENDMENT TO LOT PURCHASE AGREEMENT

AND NOW, this day of September, 2019 (“Fifth Amendment Effective Date™),
this Fifth Amendment to Lot Purchase Agreement (“Fifth Amendment”) is hereby entered into
by and between OVERLAY I, LLC, a Virginia limited liability company (“Seller”), and DAN
RYAN BUILDERS MID-ATLANTIC, LLC, a Maryland limited liability company, or its
assigns (“Buyer”).

WITNESSETH:

WHEREAS, Seller and Buyer entered into a Lot Purchase Agrecment dated May 14, 201 8,
gs amended by Amendment o Lot Purchase Agreement dated June 1, 2018, as amended by Second
Amendment lo Lot Purchase Agreement dated July 31, 2019, and as further amended by Third
Amendment to Lot Purchase Agreement dated August 30,2019, and as further amended by Fourth
Amendment to Lot Purchase Agreement dated September 13, 2019 (collectively, the
“Agreement,” and after the Amendment Effective Date, the Agreement amended by this Fifth
Amendment shall collectively be referred to as the “Amended Agreement”), involving certain
real property situate and lying in the City of Martinsburg, Berkeley County, West Virginia, in the
subdivision known as Martinsburg Station, and

WHEREAS, Seller and Buyer desire to amend the terms of the Agreement.

NOW, THEREFORE, in consideration of the covenants and undertakings provided for
herein, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged by each party, the parties hereto agree as follows:

1. The above recitals are hereby incorporated herein as substantive provisions by this
reference thereto. All capitalized terms used, but not defined, in this Fifth Amendment shal} have
the meaning ascribed to them in the Agreement.

2. The Agreement is hereby amended to (i) restate the Study Period Expiration Date
as October 1, 2019 and (ii) require that closing occur thereafter by October 4, 2019 subject to the
satisfaction of’ closing conditions set forth in the Agreement.

3 Seller and Buyer hereby agree that Paragraph 2(a) of the Agreement is amended to
state that the Purchase Price for the Phase 3 Lots to be paid by Buyer to Seller at the Phase 3
Closing shall be Two Million Dollars (82,000,000.00).

4, Seller and Buyer hereby agreé that Paragraph 12(c) of the Agreement is amended
to state that Buyer shall pay all documentary stamps, recordation taxes, and transfer taxes due and
payable at the Phase 3 Closing.

5. Section 12(e)(iv) of the Agreement is hereby amended to extend the ten (10)
business day inspection period to forty-five (45) days. Seller and Buyer hereby agree that if Seller
fails to inspect repairs Buyer made pursuant to a Post Construction Report within said forty-five
(45) day timeframe set forth pursuant to Section 12(¢) of the Agreement, then Seller shall be



deemed to have accepted the work and the applicable portion of the Damage Fund shall be released
to Buyer.

6. Except as specifically modified by this Fifth Amendment, all terms and conditions
set forth in the Agreement shall be applicable and shall remain in full force and effect. To the
extent that any provision of this Fifth Amendment is inconsistent with or in conflict with the terms
and conditions as set forth in the Agreement, the terms and conditions in this Fifth Amendment

shall govern and control.

7. The individuals executing this Fifth Amendment represent and warrant that they
have authority to execute this Fifth Amendmen! and bind their respective parties.

8. This Fitfih Amendment may be executed in counterparts, each of which shall be
deemed an original, but all of which, taken logether, shall constitute one and the same instrument.
In the event that any signature is delivered by lacsimile or e-mail delivery. such signature shall
create a valid and binding obligation of the party executing it with the same force and effect as if
such signature page were an original thereof.

IN WITNESS WHEREOF, ihe parties hereto, intending to be legally bound hereby, have
executed this Fifth Amendment under seal on the date indicated above.
SELLER:

OVERLAY I, LLC

By:__ __ (SEAL)
Stephen J. Polachek, Manager

BUYER:

DAN RYAN BUILDERS WEST
VIRGINIA, LLC

o '-
By~-727{ ___ASEAL)
Matl Powell; Vice President



FIFTH AMENDMENT TO LOT PURCHASE AGREEMENT

AND NOW, this day of September, 2019 (“Fifth Amendment Effective Date™),
this Fifth Amendment to Lot Purchase Agreement (“Fifth Amendment”) is hereby entered into
by and between OVERLAY I, LLC, a Virginia limited liability company (*“Seller”), and DAN
RYAN BUILDERS MID-ATLANTIC, LLC, a Maryland limited liability company, or its
assigns (“Buyer”).

WITNESSETH:

WHEREAS, Seller and Buyer entered into a Lot Purchase Agreement dated May 14,
2018, as amended by Amendment to Lot Purchase Agreement dated June I, 2018, as amended
by Second Amendment to Lot Purchase Agreement dated July 31, 2019, and as further amended
by Third Amendment to Lol Purchase Agreement dated August 30, 2019, and as further
amended by Fourth Amendment to Lot Purchase Agreement dated September 13, 2019
(collectively, the “Agreement,” and after the Amendment Effective Date, the Agreement
amended by this Fifth Amendment shall collectively be referred to as the “Amended
Agreement™), involving certain real property situate and lying in the City of Martinsburg,
Berkeley County, West Virginia, in the subdivision known as Martinsburg Station, and

WHEREAS, Seijer and Buyer desire to amend the terms of the Agreement.

NOW, THEREFORE, in consideration of the covenants and undertakings provided for
herein, and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged by each paity, the parties hereto agree as follows:

I The above recitals are hereby incorporated herein as substantive provisions by
this reference thereto. All capitalized terms used, but not defined, in this Fifth Amendment shall
have the meaning ascribed to them in the Agreement,

2. The Agreement is hereby amended to (i) restate the Study Period Expiration Date
as October 1, 2019 and (ii) require that closing occur thereafter by October 4, 2019 subject to the
satisfaction of closing conditions set forth in the Agreement.

3 Seller and Buyer hereby agree that Paragraph 2(a) of the Agreement is amended
1o state that the Purchase Price for the Phase 3 Lots to be paid by Buyer to Seller al the Phase 3
Closing shall be Two Million Dollars ($2,000,000.00).

4, Seller and Buyer hereby agree that Paragraph 12(c) of the Agreement is amended
to state thal Buyer shall pay all documentary stamps, recordation taxes, and transfer taxes due
and payable at the Phase 3 Closing.

o) Section 12(e)(iv) of thc Agreement is hereby amended to extend the ten (10)
business day inspection period to forty-five (45) days. Seller and Buyer hereby agree that if
Seller fails to inspect repairs Buyer made pursuant to a Post Consfruction Report within said
forty-five (45) day timeframe set forth pursuant 1o Section 12(e) of the Agreement, then Seller



shall be deemed to have accepted the work and the applicable portion of the Damage Fund shall
be released to Buyer.

6. Except as specifically modified by this Fifth Amendment, ail terms and conditions
set forth in the Agreement shall be applicable and shall remain in full force and effect. To the
extent that any provision of this Fifth Amendment is inconsistent with or in conflict with the
terms and conditions as set forth in the Agreement, the terms and conditions in this Fifth

Amendment shall govern and control,

7. The individuals executing this Fifth Amendment represent and warrant that they
have authority to execute this Fifth Amendment and bind their respective parties.

8. This Fifth Amendment may be executed in counterparts, each of which shall be
deemed an original, but all of which, taken together, shall constitute one and the same
instrument. In the event that any signature is delivered by facsimile or e-mail delivery, such
signature shall create a valid and binding obligation of the party executing it with the same force
and effect as if such signature page were an original thereof.

IN WITNESS WHEREOF, the parties hereto, intending to be legally bound hereby,
have executed this Fifth Amendment under seal on the date indicated above.

SELLER:

OVERLAY |, LL.C
Digitally signed
by Stephen J.
-=——::“D ___ Polachek
Mt 3 §
Date: 2015.,09.23
By: ___16:4026-0400' (SEAL)

Stephén J. Polachek, Manager

BUYER:

DAN RYAN BUILDERS WEST
VIRGINIA, LLC

By: (SEAL)

Matt Powell, Vice President






