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IN THE VS;UPREME COURT OF APPEALS OF WEST VIRGINIA

FRASURE CREEK MINING, LLC,
a West Virginia limited liability company,

Petitioner and Couritérclaim Defendant,

V. _ Civil Action No. 20-C-142(B)
Circuit Court of Fayette County, West Virginia
Hon. Paul M. Blake, Jr., Judge

POCAHONTAS LAND LLC,
a Virginia limited liability company, and

POCAHONTAS SURFACE INTERESTS, LLC, I I] &l E =
a Virginia limited liability company, ——— I‘.ﬁ

Respondents, Counterclaim Plaintiffs and | U
Third-Party Plaintiffs,

V.

DEEP WATER RESOURCES, LLC,

a West Virginia limited liability company, and
NEW TRINITY COAL, INC.,

a Delaware corporation,

Third-Party Defendants.
To: THE HONORABLE CHIEF JUSTICE EVAN JENKINS

RESPONDENTS, COUNTERCLAIM PLAINTIFFS AND THIRD-PARTY PLAINTIFFS’
MOTION TO REFER TO THE WEST VIRGINIA BUSINESS COURT DIVISION

Pursuant to Rule 29.06 of the West Virginia Trial Court Rules, Respondents,
Counterclaim Plaintiffs and Third-Party Plaintiffs Pocahontas Land LLC and Pocahontas Surface
Interests LLC, collectively referred to herein as “Pocahontas,” by counsel, respectfully move this
Court to refer this civil action to the West Virginia Business Court Division (“Motion to Refer”).

In support of its Motion to Refer, Pocahontas states as follows:



NATURE OF CASE

The present matter involves a dispute among four sophisticated business entities.
The issues presented arise from a September 1, 2017 Coal and Surface Lease (the “Lease”)
between Pocahontas and Third-Party Defendant Deep Water Resources, LLC (“Deep Water™).
Count I and Count IT of Pocahontas’ Counterclaim and Third-Party Complaint request declarations
that Petitioner and Counterclaim Defendant Frasure Creek Mining, LLC (“Frasure Creek™) and
Third-Party Defendant New Trinity Coal, Inc. (“New Trinity”) are bound by the Lease and
required to arbitrate issues arising from the Lease. Ex. / at pp. 10-13. Count III of Pocahontas’
Counterclaim and Third-Party Complaint also requests a declaration for piercing the veil of Deep
Water, Frasure Creek, and New Trinity because of the entities’ failure to observe corporate
formalities and failure to maintain distinct legal identities. Id. at pp. 13-15. Lastly, Pocahontas’
Counterclaim and Third-Party Complaint asserts claims of trespass against Frasure Creek and New
Trinity, based on each entity’s unauthorized access of the property owned by Pocahontas subject
to the Lease (the “Pocahontas property™). Id. at pp. 15-17.

The matters asserted in Frasure Creek’s Verified Petition for Preliminary and
Permanent Injunction (the “Verified Petition™) also relate to the Lease, the mining permits under
which Frasure Creek operated, and Frasure Creek’s statutory-and administrative rights, if any, to
enter upon the Pocahontas property to reclaim operations conducted under several revoked surface
mine permits. See generally, Ex. 2. Moreover, the claims raised in Frasure Creek’s Verified
Petition and Pocahontas’ Counterclaim and Third-Party Complaint are inextricably intertwined to
the rights under the Lease, and the issues presented are exceedingly complex and require industry-

specific knowledge.



This case originated on December 30, 2020, when Frasure Creek filed its Verified
Petition, seeking entry of a preliminary and permanent injunction to access the Pocahontas
property to complete reclamation obligations under its revoked permits. Id  Thereafter,
Pocahontas served its Response in Opposition to Petitioner’s Verified Petition for Preliminary and
Permanent Injunction (the “Response”) on January 25, 2021, and Pocahontas served its
Counterclaim and Third-Party Complaint on Frasure Creek, Deep Water, and New Trinity the
same day. Ex. 3, Ex. 1.!

The issues addressed by this action are intertwined with ongoing arbitration
between Pocahontas and Deep Water.? Frasure Creek’s Verified Petition is an attempt to subvert
the contractual obligations of the Lease to arbitrate all issues related thereto and arising therefrom,
duplicating the parties’ costs by requiring overlapping issues to be litigated in two separate forums.

LEGAL STANDARD

West Virginia Code § 51-2-15 and West Virginia Trial Court Rule 29 provide that
civil actions that constitute “business litigation” are eligible for transfer to the West Virginia
Business Court Division (the “Business Court Division”). Under West Virginia Trial Court Rule
29, any party or judge may seek a referral of “business litigation” to the Business Court Division
by filing a Motion to Refer with the Clerk of this Court after the time to answer the Complaint has
expired. See W.VA.TRr. CT.R. 29.06(a)(1)-(2). “A copy of the complaint, answer, docket sheet
and any other documents that support referral under West Virginia Trial Court Rule 29.04(a) shall

be attached to the motion.” W. VA. TR. CT. R. 29.06(a)(1).

! Frasure Creek’s counsel agreed to accept counsel on behalf of Deep Water and New Trinity on January
26,2021.

2 Pursuant to the September 22, 2020 Arbitrators’ Decision and Award Phase 1, the Lease was declared
terminated by the arbitration panel. Ex. 5.



As required by West Virginia Trial Court Rule 29.06(a), a true and accurate copy
of Frasure Creek’s Verified Petition is attached hereto as Exhibit 2. A true and accurate copy of
Pocahontas’ Response is attached hereto as Exhibit 3, and Pocahontas’ Counterclaim and Third-
Party Complaint is attached as Exhibit 1. Finally, a true and accurate copy of the docket sheet is
attached hereto as Exhibit 4.

ANALYSIS

The present case should be referred to the West Virginia Business Court Division
for three reasons. First, civil actions eligible for transfer to the Business Court Division include
matters in which “the principal claim or claims involve matters of significance to the transactions,
operations, or governance between business entities.” W. VA. TR. CT. R. 29.04(a)(1). At the heart
of this dispute is a determination of the rights, duties, and obligations of the parties under the
Lease, a commercial transaction governing the relationship between Pocahontas and Deep Water
and the duties owed by Frasure Creek and New Trinity to Pocahontas pursuant thereto. Pocahontas
and Deep Water are already involved in arbitration concerning the Lease, and the claims asserted
by Pocahontas in Count I of the Counterclaim and Third-Party Complaint against Frasure Creek
and New Trinity require a determination of the arbitrability of certain issues arising under the
Lease. Thus, this action falls squarely within those contemplated to be referred to the Business
Court Division by West Virginia Trial Court Rule 29.04(a)(1).

Furthermore, “business litigation™ is defined as a dispute that “presents commercial
and/or technology issues in which specialized treatment is likely to improve the expectation of a
fair and reasonable resolution of the controversy because of the need for specialized knowledge or
expertise in the subject matter or familiarity with some specific law or legal principles that may be

applicable.” W.VA. TR. CT.R. 29.04(a)(2). The issues likely to arise in the present litigation are



nuanced and industry specific, requiring specialized knowledge of the coal industry, ranging from
an interpretation of the contractual rights related to the Lease to the statutory and administrative
rights set forth by law, in order for a fair, expedient, and reasonable resolution. As a result, this
case falls within the subject matter defined as “business litigation” contemplated by West Virginia
Trial Court Rule 29.

Third, the principal claims asserted in this litigation do not involve any of the
categories of claims expressly excluded from the definition of “business litigation” provided by
West Virginia Trial Court Rule 29.04(a)(3). Business Court Division’s jurisdiction does not
include cases where:

the principal claim or claims do not involve: consumer litigation,

such as products liability, personal injury, wrongful death, consumer

class actions, actions arising under the West Virginia Consumer

Credit Act and consumer insurance coverage disputes; non-

commercial insurance disputes relating to bad faith, or disputes in

which an individual may be covered under a commercial policy, but

is involved in the dispute in an individual capacity; employee suits;

consumer environmental actions; consumer malpractice actions;

consumer and residential real estate, such as landlord-tenant

disputes; domestic relations; criminal cases; eminent domain or

condemnation; and administrative disputes with government

organizations and regulatory agencies, provided, however, that

complex tax appeals are eligible to be referred to the business Court

Division.

W.VA. TR.CT.R. 29.04(a)(3). The claims asserted by Pocahontas and Frasure Creek do not relate

to those matters specifically excluded from the Business Court Division’s jurisdiction by West

Virginia Trial Court Rule 29.04(a)(3). Therefore, Pocahontas’s Motion to Refer should be granted.
CONCLUSION

For the reasons set forth herein, Respondents, Counterclaim Plaintiffs and Third-

Party Plaintiffs Pocahontas Land LLC and Pocahontas Surface Interests LLC respectfully request

that this Court grant its Motion to Refer.



POCAHONTAS LAND LLC and
POCAHONTAS SURFACE INTEREST LLC,

By Counsel,

ﬁlomas Lane (WVSB #2138)
(harles B. Dollison (WVSB #5499)
J. Mark Adkins (WVSB #7414)

} BOWLES RiCE LLP
600 Quarrier Street
Post Office Box 1386
Charleston, West Virginia 25325
(304) 347-1100
tlane@bowlesrice.com
cdollison@bowlesrice.com
madkins@bowlesrice.com



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

FRASURE CREEK MINING, LLC,
a West Virginia limited liability company,

Petitioner and Counterclaim Defendant,

V. Civil Action No. 20-C-142(B)
Circuit Court of Fayette County, West Virginia
Hon. Paul M. Blake, Jr., Judge

POCAHONTAS LAND LLC,

a Virginia limited liability company, and
POCAHONTAS SURFACE INTERESTS, LLC,
a Virginia limited liability company,

Respondents, Counterclaim Plaintiffs and
Third-Party Plaintiffs,

v.
DEEP WATER RESOURCES, LLC,

a West Virginia limited liability company, and
NEW TRINITY COAL, INC.,

a Delaware corporation,

Third-Party Complaint Defendants.

CERTIFICATE OF SERVICE

[, J. Mark Adkins, do hereby certify that a true and accurate copy of the foregoing
Respondents, Counterclaim Plaintiffs and Third-Party Plaintiffs’ Motion to Refer to Business
Court Division was served upon the following counsel of record by United State Mail, postage
prepaid on the 8th day of February 2021:
R. Scott Long, Esq.

David F. Nelson, Esq.
Stephen E. Hastings, Esq.

HENDRICKSON & LONG, PLLC 7

214 Capitol Street rd

Post Office Box 11070

Charleston, West Virginia 25339 \
arleston, West Virginia | //f 5

1/Vtark Adkins (WVSB #7414)

/
12429863.1 //
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IN THE CIRCUIT COURT OF FAYETTE COUNTY, WEST VIRGINIA

FRASURE CREEK MINING, LLC,
a West Virginia limited liability company,

Petitioner and Coun{erclaim Defendant,

POCAHONTAS LAND LLC,

a Virginia limited liability ¢company, and
POCAHONTAS SURFACE INTERESTS LLC,
a Virginia limited liability company,

-Respondents, Counterclaim Plaintiffs and
Third-Party P]an‘mt{s,

V.

DEEP WATER RESOURCES, LLC,

a West Virginia limited liability company, and
NEW TRINITY COAL, INC,,

a Delaware corporation, -

Third-Party Defendaﬁts;

Civil Action No, 20-C-142(B)
Hon. Paul M. Blake, Jr.. Judge

COUNTERCLAIM AND THIRD-PARTY COMPLAINT _

Pursuant to Rule 13 and Rule 14 of the West Virginia Rules of Civil Procedure,
Pocahoniés Land LLC and Pocahontas Surface Interests LLC (coflecti?aly, “Pocahontas™), by

counsel, state and ’aver,'for their Counterclaim and Third-Party Complaint to this Honorable Court,

as follows:

- Parties
1. Counterclaim Plaintiff and Third-Party Plaintiff Pocahontas Land LLC is a

Virginia limited liability company with a principal office address located at 800 Princeton Avenue,

Bluefield, West Virginia 24701.



2. Counterclaim Plaintiff and Third-Party Plaintiff Pocahontas Surface
Interests LLC is a Virginia limited liability company with a principal otfice address located at 800
Princeton Avenue, Bluefield, West Virginia 24701.

3. Counterclaim Defendant Frasure Creek Mining, LLC (“Frasure Creek™) is

a West Virginia limited liability company with a principal office address located at Post Office

Box 100, Oak Hill, West Virginia 25901.

4. Third-Party Defendant Deep Water Resources, LLC (*Deep Water”) is a

‘West Virginia limited liability company with a principal office address located at Post Office Box

100, Oak Hill, West Virginia 25901, in care of New Trinity Coal, Inc.

5. Third-Party Defendant New Trinity Coal Inc. (“New Trinity™) is a Dc_:l'_aware
corporation with a principal ofﬁce:addrcsls located at 1058 McClellans Mountain Road, Kincaid,
‘s’s{gfst Viggjnia 25119, én&, a mailing address of Post Office Box IGO,_ Oak Hill, West Virginia
25119.

0. qup Water and Frasure Creek are each wholly owned subsiidie.zrievs of New
Trinity and are directly controlled by New Trinity.

Jurisdiction and Venue

. Jurisdiction is appropriate with this Court pursuant to West Virginia Code
§ 51-2-2 and West Virginia Code § 56-1-1, because Deep Water is a West Virginia limited liability
company, and New Trinity has a principal place of business in the State of West Virgiﬁié and is
registered to do business in the State of West Virginia.

8. This Court possesses persenal jurisdiction with respect to Frasure Creek
because Frasure Creek voluntarily submitted to this Court’s jurisdiction by the filing of its Verified

Petition for Preliminary and Permanent Injunction on December 30, 2020,



9, Venue is appropriate with this Court because the real property owned by
Pocahontas subject to the Lease, as defined herein, is located in Fayette County, West Virginia.
Operative Facts
A, Lease Information and Phase I Arbitration Decision & Awardf
10. By the Coal Lease dated September I, 20I7 (the “Lease”), Pocahontas, as
Lessor, leased to Déep Water, as Lessee and New Tnmty, as Guaranton approximately 18,773.56

acrm in Fa) ette County, West Virglma (the “Pocahcntas Pmpert; }

1. Pocahontas leased to Deep Water the sole and exclusive rlgh'i of mmma and
removing all seams of coai from the Pocahontas Property, inciuc{ing the right to use the surface of
-the Pocahontas Property _for Deep Watér’s mining opemtions.

' 12. Se:cﬁon 5.2 of the Lease prov xdes in :efe& ant part, tha% the Les>ee will, in
1ts namc and at its expense, pmmptly eomme‘nce ﬁle necessaf) procedures W xth the appropriate
state andfor federal agenc:les havmg gur;sélctzon of suci] mining operanons and obtam and maintain
in effect the reqwsm: permlt or pemms fcr the conduct of such mlnmg operailons

13'. Section 5 2 of the Lease also provxdes that
“[iln the event this Lease shaH be temﬁzmated or canceled for any réason prior to
completion of operations hereunder and Lessee shall have obtained the requisite
permit or péermits for the conduct of such mining operations from [the appropriate
states and/or federal agencies havmg jurisdiction], then Lessee hereby covenants
‘and agrees that it shall promptly, upon request of [Pocahontas], assign and/or

otherwise transfer said permit or permits, pursuant to W. Va. Code § 22A-3-19, et
seq., 1o such other partv or parties as {Pocahontas] may deswnate

14.  Section 5.3 of the Lease pro’vldes the Lessor with the right to object to any
person or entity other than the Lessee being named as a permittee of or designated operator on any
permit issued by a governmental authority for the purpose of conducting mining operations,

reclamation operations or any similar activities on the Pocahontas Property.

L2



15.  Section 5.3 of the Lease also requires the Lessee to obtain Pocahontas’ prior
written consent before causing or allowing any person or entity other than Lessee to be named as
a permittee of or designated operator on any permit issued by a governmental authority for the

purpose of conducting mining operations, reclamation operations or any similar activities on the

Pocahontas Property.

16.  'Section 26(c) of the Lease states as follows;

After the expiration or termination of this Lease, including during the period that
the Right of Entry is in effect, if [Pocahontas] so requests, Lessee agrees to transfer
‘any permit that it then holds on all or any part or portion of the Leased Tracts to
any designee thereof or to allow such designee thereof to overbond any permit area
\&hmh may be necessary for any type of development or other activity as Lessor

may request.
17 Sec%i-on 27.5(b) of the _‘Lveas‘e States as follows:

“[i]n the event that (i) this Lease is terminated by elther of the Lessors due to the
occurrence of an Event of Default as provided in Article XXIX hereof, . . . all of
Lessee’s equipment, buildings and other improvements and pez:sonai pmpem
located on the Leased Tracts shall, upon such termination, at the Lessor’s option,
either become the property of the Lessors w nheut charge therefore or be disposed
of by the Lessors at Lessee’s costs and expcnse and such equipment, buildings and
other improvements and personal property shall nof be removed from the Leased
Tracts by Lessee aﬁer Lessee has received nonce of such termination from either

of the Lessors . . .

18.  Regarding arbitration, Section 32.1 of the Lease provides, in relevant part:

If there should arise any matters in dispute hereunder on which the Lessors and
Lessee cannot finally agree, such matter or matters shall be referred to a board of
arbitrators consisting of three (3) disinterested, competent persons, one selected by

the Lessors and one by Lessee, as hereinafter prowde{i and the two thus selected
shall select the third, who shall have the power of an umpire and be known as
umplre -arbitrator. The decision and award of such arbitrators, or any two of them,

or, in case of disagreement among all the arbitrators, of the umpire-arbitrator, shall
be conclusive and binding upon the Lessors and Lessee and promptly complied

with.



19.  Between April 2018 and May 2020, Frasure Creek, acting by and through
Deep Water, was issued numerous Notices of Violation from the West Virginia Department of
Environmental Protection (the “WVDEP™).

20.  Frasure Creek did not take any rerhedi'a} action to abate, remediate, or
correct the conditions of vielation in response to the WVDEP’s Notices of Violation.

21. By letter aated Apﬁl 3,2020, Poc;ahpntas provided a Notice of Termination
to Deep Water and New Trinity to terminate .the Lease be;ause of Déé;) Watrer"s;faiiure to mine,
as’requiredvb}.' the Leas'e,: and .Dé:_ep Water .énd'Nev%.Trinit?’s failure to remediate permitting and
environmental violations as reqﬁired by the Leasé;

. 22. On I\;Iay 5, 202(}, Pocéhonté# ;submi*ited to Deep Water and New Trinity a
Notice of Initiation of Arbitratio_n pursuant m: Amc%e 32 of the Lease and renjuestr—:(i ﬂ.)atvthe
’arbztranon be blfurcaied into t\«\,c} phases

a. F:rst, Pocahontas 'sought a determination that the Lease was
terminated, and Deep Water was required to cause aﬂ permits to be
transferred to Pocahontas deszgnee and

b. Second Pocahontas sought a de{ermmatxon of the damaqes owed by
Deep Water to Pocahon{as resu]tmg from the violations of the Lease
set forth in the Notice. -

23.  Phase 1 of the Arbitration was completed on August 13 and 14, 2020.
Sep'i.v 22, 2020 Ai‘i}f!ﬁfztérk Deéisz'gn and Award Phase 1 (the “Arbitration Award™) at p. 1,
attached hereto as Ex}zzbzt L

24, By its September 22,2020 Decision and Award, the Arbitration Panel found
that Deep Water defaulted under the Lease by failing to produce and ship 50,000 clean tons of coal
for two consecutive calendar quarters, the condition of default existed as of Pocahontas® April 2,
2020 Notice of Termination, the default was not curable, and the Lease terminated on Notice under

Sections 29.1(c), 29.2, and 29.3 of the Lease. Id. at pp. 7-8.

Lh



25.  The Arbitration Panel deferred consideration of the issue of transferring
permits to Phase 2 arbitration proceedings. /d at p. 8.
B. Permit Violations and Transfer of Permits and Coal Preparation Plant.

i Transfer of Permits.

26.  Frasure Creek, a wholly owned subsidiary of New Trinity, operated on the
Pocahontas Property under the Deep Water Lease and various permits from the WVDEP, as
alleged in Frasure Creek’s Petition. Id. atp. 6, 28, Pet’r. Pet. at p. 2 at g 4.

27. The Arbitration?ane’i found that Pocahontas did not give prior consent for
permits to be held by Fraz,éur‘e.' Crce.k nﬁderihe Lease. Exhibir 2, Dec, 18, 2020 Arbitrator’s
Decision and Award on Matters for Immediate CQnsideratioxl, atp. 4.

28.  The permits obtained by Frasure Creei«: with respect to the Pocahonitas
Property include 10 active permits and 4 inactive pérmits. I

29.  Frasure Creek operaféci on the Pocahontas Property under the following
permits: 0-3007-01; 8-3016-01; $-3013-09; 5-3004-11; §-3017-05; 8»303_3-07; $-3003-11; U-
3006-06; U-3012-06; and U-3008-01.

30.  Frasure Creek also has held the following permits covéring porttions of the
Pocahontas Property that are now inactive: 0-3002-01; 0-3011 -]:G; 0767028-87; and‘U-30_} 2-10.

31.  Upon information and belief, Deep Water, or its parent, New Trinity, caused
3038-07, S-3003-11, U-3006-06, U-3012-06, and U-3008-01 with the West Virginia Department
of Environmental Protection, Division of Mining and Re}clar’nation._ ,

-32. The Arbitration Panel found that Deep Water incurred numerous WVDEP
Notices of Violations and Cessation Orders relating to operations conducted by Frasure Creek on

the Pocahontas Property between 2018 and 2020. Ex. / atp. 7, §5 29-31.



33, The Arbitration Panel also found that all of Frasure Creek’s active mining
permits are subject to Cessation Orders and are in a show-cause status. Id atp. 7, § 32.

34, The Cessation Orders expressly state that Deep Water, acting by and
through Frasure Creek as the permittee, must “Cease all operations on the entire permit.” Jd.

35. By letter dated April 3, 2020, Pocahontas demanded that Deep Water
comply with all laws, including éompliance with all permits and remediate the violations under its
permits.

36.  Pocahontas gave Frasure Creek renewed rights for entry on the"Poce;llontas
Property to remediate DEP violations by letter dated November 2, 2020,

37. ?écahéntas’ Novemb.ér 2,‘ 2020 le‘ftéf élso deﬁand,ed that Deep Water and
New Trinity iaké all necessary action to effectuate the transfer of permits from Frasure Creek to
| b?évcahor}tas or Pééahénfa_s’ ,'t;iesigéee;

38. | Neither l\e ex&vrv’i“rinity nor its subsidiaries, Deep Water or Frasure Creek, took
action o :emediate any permit violation withi:n the ten-day (10) period allowed by the Lease and
as s,.p:er‘c__:iﬁed: iﬁ Poéahontgs’ letter November 2, 2020 letter.

39.  Instead, by letter dated November 18, 2020, Frasure Creek suggested
alternate terms uﬁ_der which it would ente: the Pocahontas Property, Frasure Creek and continued
to challenge the obligations under the Lease,

40, Pocého;ifas contracted n%th _Resil.ient Energy, LLC, to perform reclamation
work on the Pocahontas Propertyi and fully abate and remediate the Notices of Violation issued
against Frasure Creek by the WVDEP.

41.  Asaresult, Pocahontas Land sought immediate relief before the Arbitration

Panel in its brief titled “Frasure Creek and New Trinity Coal Are Bound to Arbitrate All Issues in



Dispz:té_,” requesting the Arbitrators enter an order declaring Frasure Creek and New Trinity to be

bound by the Lease and subject to arbitration after having accepted benefits from the Lease and

performing obligations pursuant to the Lease.

42, WVDEP declared Frasure Creek’s permits, and the associated bonds, to be
forfeited on December 10, 2020 and December 14, 2020.

” 43. Aﬁ.er its permits were revoked, Frasure Creek entered upon the Pocahontas
Property without advance notice to Pocahontas.

: 44. - Pocahontas asked Frasure Creek to leave the Pocahontas Property after
receiving notice that Frasure Creek’s permits were revoked by WVDEP.

45.  On December 18, 2020, the Arbitration Panel ordered Deep Water “to take
all --ac-tions under its power to immediately cause the [plermits to be transferred to [Pocahontas] or
others as directed by.[PQcah:or:lIas}.” Ex .2v_avt p. 5.

46. Tﬁe Arbitrators’ Dcé_cinber 18, 2020 Decision and Award on Matters
':RaiSed for Immediate Consideration did not éddréés whether Frasure Creek and New Trinity were
subject to arbitration uﬁd;‘r thé Lease. See gelfer'ally; Ex 2.

47.  Frasure Creek dis}claims that it is bound by the terms of the Lease, including
the requirement of transferring its perrﬁ.its to Pocahontas under Section 26(c) of the Lease and the
requirement to arbitrate issues arising from the Lease under Section 32.1.

ii. Transfer of Coal Preparation Plant.

48. A coal preparation plant is located on the Pocahontas Property,

49.  The coal preparation plant existed on the Pocahontas Property many vears
before the Lease.

50.  Any improvements to the coal preparation plant by Deep Water or New

Trinity were made under the terms of, and subject to, the Lease.



5. After the Lease was terminated, Pocahontas exercised its right under
Section 27.5(b) of the Lease to retain all personal property located on the Pocahontas Property by
its November 2, 2020 letter to Deep Water and New Trinity.

52. New Trinity did not assert any ownership of or interest in the preparation
until after the Arbitration Award.

53.  The personal property to be retained by Pocahontas included the coal
preparation plant.

54, New Trinity made unsubstantiated claims of ownership of the coal
prepéré{ion vplant in or about December 2020.

55. ..Notw_ithstanding the language of Section 27.5(b) of the Lease, New Trinity
has asserted ownership bf the cbal preparation plfm‘t‘ and stated its ownership will impede
Pocahontaé’ aﬁi%ity tvc}ppef‘a‘tévqn i.ts propérty, even thougﬁ New Trinity does not have any right to
enter or operate on the ?Qcahént'as Property, except as a Guarantor under the Lease.

56.  On Decémbe_r 18, 2020, the Arbitration Panel ordered Deep Water “to take
aH ééﬁﬁ;}g under its power to transféf an} interests it has to any ané all equipmerﬁ, ’Bui_ldings and
structures comprising the coal preparation plant to Pocahontas or others as difecteé by P‘czcahc)n.tas
an& to take all actions under its vpa}wer to cause no interference with the use and operation of the
preparation plant by Pocahontas or others . ..” Ex. Zatp. 6.

57.  New Trinity disglaims that it is bound by the terms of the Lease, including
the requirement of surrendering ownership of the coal preparation plant to Pocahontas under

‘Section 27.5(b) of the Lease and the requirement to arbitrate issues arising from the Lease under

Section 32.1.



Count 1 - Declaration that New Trinity and Frasure Creck
are bound by the Lease and Subject to Arbitration

58.  Pocahontas realleges each and every allegation set forth in paragraphs 1-57
of the Complaint as if set out fully herein,

59. Pursuant to West Virginia Code § 55-13-1, ef seq., Pocahontas requests that
this Court declare the rights, status, interests, and legal relations of Pocahontas and New Trinity

and Frasure Creek under the Lease.

60. ', Speciﬁcaliy,n Pocahontas seeks a declaration from this Court that New
Trin.ity is bound by .t'he Léase’s terms and subject to arbitration pursuént to Article 32 ofthe Lease.
61.  Pocahontas also secks a declaration from this Court that Frasure Creek is
bound by the Lease’s temﬁs and subject to arbitratién pursﬁant to Article 32 of the Lease.
62. Pocah.ontas, as the Lessor under the Leaé'e and gifmer of the Pocahontas
Property, is an interested ;ﬁarty who may seek the declaratory relief requested herein.
63.  This action presents an actual controversy susceptible of judicial
imérpretaﬁon.
64.  Frasure Creek assumed Deep Water’s obligations under Article V of the
Lease by holding the permits on the Pocahontas P,ropeﬁy and conducting mining and other
operations under the Lease.
65.  Frasure Creek benefitted from the rights granted to Deep Water by
‘Pocahontas to mine and remove coal from the Pocahontas Property.
66.  Frasure Creek, expressly or implicitly, agreed with Deep Water to hold the

permits and conduct mining and other operations on the Pocahontas Property.
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67.  Asrecently as November 18, 2020, Frasure Creek sought to avail itself of
the rights granted to Deep Water under the Lease by requesting Pocahonias® permission to enter
upon the Pocahontas Property to complete reclamation work and remediate its permit violations.

68.  New Trinity utilizes Frasure Creek as its trade name for operations under

the Lease.

69.  New Trinity made minimum annual rental payments to Pocahontas under
‘the Lease on Deep Water’s behalf.

70.  New Trinity employees, acting by and through Frasure Creek, performed
Deep Water’s obligations under the Lease.

71.  Frasure Creek is bound by the terms of the Lease by holding permits and
conducting mining and other operations under the Lease.

72.  New Trinity is bound by the; terms of the Lease after having acquiesced to
performance of Deep Water's lease obligations, inc'ludiﬁ_g making payment of the minimum annual
“rental and submitting tonnage forecasts to Pocahontas on Deep Water’s behalf.

73.  Asaresult, Pocahontas seeks a declaration from this Court:
a. that New Trinity and Frasure Creek are bound by the terms of the
Lease and are obligated to arbitrate issues arising under the Lease
pursuant to Section 32.1; '

b. that the obligation to transfer Frasure Creek's permits to Pocahontas
is subject to arbitration as an issue arising under Section 5.2 and
Section 26(c) of the Lease; and

C. that the issue of the transfer of ownership of the coal preparation to

Pocahontas is subject to arbitration as an issu¢ arising under Section
27.5(b) of the Lease.

11



Count 2 — Declaration that Frasure Creek and New Trinity are Bound
By the Lease and Required to Transfer Permits and Coal Preparation Plant

74.  Pocahontas realleges each and every allegation set forth in paragraphs 1-73

of the Complaint as if set out fully herein.
75.  Pursuant to West Virginia Code § 55-13-1, ef seq., Pocahontas requests that
‘this Court declare the rights, status, interests, and legal relations of Pocahontas and New Trinity

and Frasure Creek under the Lease,

76.  Specifically, in the alternative, Pocahontas seeks a declaration from the
Court that New Trinity is bound by the terms of the Lease and required to transfer the coal

preparation plant to Pocahontas under Section 27.5(b) of the Lease.

71.  Pocahontas also seeks a declaration that Frasure Creek is bound by this
Lesse and required to fransfer its permits to Pocahontas under Section 5.2 and Section 26(c) of the
Lease.

78. chahontas? as the Lessor under the Lease and owner of the Pocshontas
Property, is an int_ére'st.ed. paﬁy th may_sg:el; the declaratory relief requested herein.

79.  This action presents an actual confroversy susceptible of judicial
interpretation.

80.  Upon termination of the Lease, Section 27.5(b) requires that all of Lessee’s
équ‘.ipment‘, buildings and other improvements and personal property located on the Leased Tracts
becomes the property of the Lessor.

81.  After termination of the Lease, Section 5.2 and Section 26(c) provide that
Lessee agrees to transfer any permit that it then holds on all or any portion of the Leased Tracts to

any designee thereof, if Pocahontas so elects.
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82.  The Lease was terminated by the Arbitration Panel on September 22, 2020.

83. By its November 2, 2020 letter, Pocahontas requested that New Trinity
surrender ownership of the coal preparation plant to Pocahontas.

84. By its November 2, 2020 letter, Pocahontas requested that Frasure Creek
transfer its permits to Pocahontas.

85..  The Arbitrators entered a decision requiring Deep Water to take all steps
necessary to transfer the permits and the coal preparation plant to Pocahontas.

86. In the event this Court concludes that Frasure Creek and New Trinity are

not subjéct to the Arbitration Panel, Pocahontas seeks a declaration from this Court:

a. that New Trinity and Frasure Creek are bound by the terms of the
Lease;
b. that New Trinity is required to transfer ownership of the coal
- preparation plant to Pocahontas pursuant to Section 27.5(b) of the
Lease; and
(8 that Frasure Creek is required to transfer its permits to Pocahontas

pursuant to Scc’aon 26(c} ot the Lease.

Cnunt 3 — Declaration Piercing the Corporate Veil
of Deep Water, New Trinity and Frasure Creek

87. Pocahontas realleges each agé every s,llega.ticn set forth in paragraphs 1-86
~of the Complaint as if set out fully herein.

88.  Pursuant to West Virginia Code § 55-13-1, ef seq., Pocahontas requests that
this Court declare that Deep Water, New Trinity, and Frasure Creck have failed to maintain
separate legal identities and have operated as the alter ego of one another under the Lease.

89.  The corporate identities of Deep Water, New Trinity, and Frasure Creek are,

in substance, the same, and Frasure Creek is but the alter ego of New Trinity and Deep Water.
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90. Frasure Creek and New Trinity act as conduits for performance of Deep
Water under the Lease.

91.  Byacting by and through Frasure Creek and New Trinity, Deep Water seeks
to circumvent the obiigations and duties owed to Pocahontas under the Lease as a device to cause

harm and prejudice to Pocahontas.

92.  Thefollowi ng facts demonstrate that a unity of interest exists between Deep
Water, New Trinity, and Frasure Creek such that the separate corporate identities of each no longer
exist:
d. Frasure Creck Mining is an operating name for New Trinity fil led
with the West erc’zma Secretary of State;

e Deep Water New Trinity and Frasure Creek were all organized by
Gopinath Pai, who also serves as a member or officer of each entity;

f Gopinth - Pai exermses a controlling influence over the business
affairs and dealings of Deep Water, New T rinity and Frasure Creek
~without regard for the corporate formalities of each entity;

g Deep Water, New ?ﬁnﬁtv and Frasure Cltaelx. cach utilize the same
mailing address Post Office Box 100, Oak Hill, West Virginia
.23901;

h. Deep Water and New Tri inity renewed and maintained permits for

‘mining operations for the Pocahontas Property under the Lease in
_Frasure Creek’s name as a means of dnertmc assets from Deep
‘Water and New Trinity and to avoid Deep Water and New Trinity’s
obhﬁatzons and dunes under the Leasa.

‘ ‘Daep ‘Water, New ’Frm;ty and Frasure Creek failed to maintain
“arm’s length transactions among the related entities with respect to
mining operations undertaken pursuant to the Lease;

o
“

I New Trinity, Deep Water and Frasure Creek shared employees for
the pcrformance of Deep Water’s obligations under the Lease;

k. New Trinity, Deep Water and Frasure Creek utilized common
corporate accounts to satisfy payroll obligations for each entity;

14



L New Trinity inadequately capitalized Deep Water and Frasure Creek
for performance of its financial obligations under the Lease; and

m. New Trinity, Deep Water, and Frasure Creek utih'zed a common
corporate account and commingled funds to make payments of
minimum annual rentals and royalty payments under the Lease; and

93. .Fraué,b injus%ice_, and an inequitable result will occur if the fiction of Deep
“Water, New Trinity, and Frasure Creek operating as separate and distinct entities is maintained,
-and Pocahontas is unable to fully enforce the obligations and duties owed by Deep Water and New
Trinity under the Lease,
Count 4 — Trespass 'by New Trinity
94, Po-cahqritas realleges each and every allegation set forth in paragraphs 1-93
of the Complaint as if set outlﬁélly h@reinq ‘V
95.  Pleading, in the alternative, for a claim of relief against New Trinty,
Pocahontas alleges that Ne\;v T‘i‘ihi_ﬁ}" is Iigblaié Pocahontas for trespass démages caused by New
Trinity’s unlawful entrryvlupén the P{iéa}mmés Property.
96. New Trinity is a party to the Lease as the Guarantor and is bound as a
principal.
97. Poealaonﬁas did not grant New Trinity authority or permission to enter upon
the Pocahontas Property to own ‘th_e éoai preparation plant or to conduct any operations.
98.  New Trinity caused damagev to the Pocahontas Property by leaving the coal
preparation plant in an indperabie condition on the Pocahontas 'P}répei't‘y;‘ o
99.  The damages to Pocahontas’ coal preparation plant were caused by New

Trinity’s unaﬁthorizeci entry on the Pocahontas Property, and the damages are ongoing.
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Count 5 ~ Trespass by Frasure Creek

100. Pocahontas realleges each and every allegation set forth in paragraphs 1-99

of the Complaint as if set out fully herein.

101.  Pleading, in the alternative, for a claim of relief against Frasure Creek,
Pocahontas alleges that Frasure Creek is liable to Pocahontas for trespass damages caused by
Frasure Creek’s unlawful entry upon the Pocahontas Property.

102.  Frasure Creek is not a party to the Lease.

103.  Pocahontas did not consent to Frasure Creek being named as a permittee of
or designated operator on mining permits for the Pocahontas Property.

104.  Pocahontas did not grant Frasure Creek authority or permission to enter the
Pocahontas Property to conduct mining operations under the Lease.

105, Frasure Creek mined and removed coal from the Pocahontas Property
without Pocahontas® permission.

106. -Ffas‘ure Creek caused damage to the Pocahontas Property by leaving the
property in a condition of vioiaﬁdrx under Frasure Creek’s permits.

107.  The conditions of violation under Frasure Creek’s permits were caused by
Frasure Creek’s unauthorized entry upon the Pocahontas Property and have not been remediated
-and are ongoing.

WHEREFORE, Pocahontas respectfully requests that the Court enter an Order

declaring:

a. that New Trinity and Frasure Creek are bound by the Lease and

subject to arbitration as required by Section 32.1 of the Lease;
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b. that Deep Water, New Trinity, and Frasure Creek failed to maintain
separate corporate identities and operated as the alter ego of one another under the Lease, and, as
aresult, pierce the veil of each entity such that New Trinity and Frasure Creck are obligated to

participate in the Phase I arbitration proceeding;

C. alternatively, Pocahontas requests that judgment be entered in its
favor for damages to the Pocahontas Property caused by New Trinity and Frasure Creek’s trespass,
including pre-judgment and post-judgment interest;

d. that Pocahontas be awarded its attorney’s fees incurred in bringing

this action; and

e. any and all other relief that this Court deems appropriate and just.

POCAHONTAS DEMANDS A JURY TRIAL

POCAHONTAS LAND LLC and '
POCAHONTAS SURFACE INTEREST LLC,

By Counsel,

Tlrom 15 f ane (WVSB #2I38)
/ C harles B. Dollison (WVSB #5499)
/ I Mark Adkins (WVSB #7414)
BOWLES RiceLLP
600 Quarrier Street
Post Office Box 1386
‘Charleston, West Virginia 25325
(304) 347-1100
tlane@bowlesrice.com
‘cdollison@bowlesrice.com
madkins@bowlesrice.com
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ARBITRATION PROCEEDING

In Re:

POCAHONTAS LAND LLC and
 POCAHONTAS SURFACE INTERESTS LLC

anid
-DEEP WATER RES(}ERCFS LLC and
.NEW TRINITY QOAL H%‘C, :

éRBiTRAT{}RS’ }}ECISIQN gNB AWARD
}’HASE 1

Phase 1 ﬁf ﬁns matter cams be fcre the Arbztraters on Augns* 13 and 14 2020
ansi, haw:;a sonsxdered the testmmny and ewience: pmsemed by tése witnesses and ﬁze pm:es
fand the arom:mts of Councal the Arbma%crs hereb} make ﬁ'xe f@&owmg Fmdmgs of I-‘act and

mnéer &ns Dec;smn anci Award with reﬂax&:s io Phase 1of ﬁns arbm:ahan

, F infiixégs_6§ Faet

1. OuSeptember 1, :.’-?.{}I"Z,”Po;ahéﬁ;as Land, LLC (formerly Pocahontas Land
Coq}e’xrgﬁon} and ?ec#hozgtéé Surface ;I’xs_t‘c;res’tsv‘{ﬁarmgdy‘ Pocahontas Sui't_‘ac&» }nierests, Im:)
~ -{céllectivéfy “PLC?), Decp ’W"aier‘ Resources, L-LC ¢Deep ng«;??} and New Trinity Coal, Inc,
‘ (“Gumnief’) Eﬁkred mio k-4 Coal Leas«s {the “Lease) covenng appmmmaiciy 18 ??3 .56 acres
| m F&yctie Ceuniy, cht V;rgr.ma (ﬁm “Dcc;: Water Propvﬁy”)

2. Bv letter dated Ap{ﬁ 3, 2020 PLCQ provided No;.lce of 'Iem;mmcn 1o
Deep Water and Quarantor th@zcby zf:rmmaﬂng me Leasc based on the failure to mine 50,000

tons per quarter for two consecutive quarters as required under Article Y, Section 5.1, 2 non-

EXHIBIT
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curable condition of default and for failure to remediate permitting and environmental violations
as required under Aricle IV, Section 4.3, 10.1, 15.1, 29.1, 29.2, and 29.3 of the | ease.

3. In a response dated April 8, 2020 Deep "Wat;zr disputed the Lease
termination and stated that “{ylour purported termination is void and of no effect. Deep Water
Resoyrces . . . confinues to enjoy all rights under the Leasg, including aceess to all facilities for
any purpess, incloding envimmemai comphiance.”

4. ‘OnMay 5, 2020 PLC submitted to Deep Water smd New Trinity a Notice
and Initiation of Atbitration and reéuested' that the arbiixﬁ%iozz e biforeated into two phases:

?hase 1- PLCs seek 8 determination as soon as practicable, but at

a ‘mintmum within the time- requnred by the Lease, that (i) the

Lease is terminated and (i) Lessee mmust immediately canse all

pemuts to be transfetred to & designee of PLCs,

and _

| Phase 2 — PLCs -seek campensatmn for the damages caused by

Lessee to PLCs based on violations of the Lease as sef forth in the

Notice. -

5 P};as"e 1 hearing of the Arbitration was conducted on August 13 and 14,
2020 followed by an agreed briefing schedule. None of the parties bricfed Phase 1 item (i)
“tegarding transferring permits and accordingly the Arbitrators have niot addréssed this issue
but it is available to be addressed in the Phase 2 arbitration proceedings orby a writteri request
from any of the parties for aédiﬁbnal proceedings by the Asbitrators under the Phase 1
procecdings. "

6. Sometime between August 2019 and Qctober 2019, Deep Water ceased
coal production from the Open Fork Surface Mine and the Taylor Branch Surface Mine on the

Deep Water Property. According fo Deep Water’s representative, Pranav Agarwal, ihe



primary reason Deep Water ceased coal production on the Deep Water Propecty and idled all
mining activity was because Deep Watf;: was unable to market and sell its coal.
7. On or about October 24, 2019, Deep Water sold its last remaining coal
imventory on the Deep Water Property

8. For 2019, Deep Water produced and sold the following tons of coal from

the Deep Water Properly:
Quarter Tons
1st 2019 25376 |
7nd 2019 14,947
3rd 2019 35,002
4h 2019 15,845
Troml 95,170

9. From October 2019 to May 5, 2020, Deep Water did not mine or séll any
coal from the Deep Water Property.
10. - Itistindisputed by the parties that during the 4th Quarter 6f 2019 and First
Quarter of 2020, Deep Water did not mine, sell and ship 50,000 tons per quarter for fwo
consecutive calendar quariers.
il. Lease Asticle V, Section 5.1 provides that beginming on the 2%
‘anniversary of the Lease "‘;3. Lessee shall be in default of this covenant 1o diligently develop and
maintain operations within the Leased Coal Tracts if Lessee shall fail to produce and ship
therefrom at least fifty thousand (50,000) clean tons of coal from the Leased Coal Tracts per

calendar quarter fot any two (2) consecutive calendar guariers.®



12, Lease Article V, Section 5.1 fimther provides “Lessce shall report
prompily in writing 10 PLC any suspension of operations, reasons therefor and expected duration
thereofl”

13,  In2019 Deep Water idled coal mining on the properly,

4. Deep Water did not report in writing to PLC of this suspension of
operations, reasons therefor and expected ét;?ation thereof.

15, Deep Water could not sell coal in the domestic met market because: m
Deep Water was a “new f:niraret” Béviag reppened in '2617_.aﬁer' 2 years being idle and they had

lost their prior customers; (2) the dsmestzc x:u_ﬁtgmé;s take bids and negotiate contracts in the
peﬁﬁé July — November for contract deliveries in the following yeas; (3) Desp Water was not
operatizig in zéi’?i@ fime o miake bids f@trviézi& delivery; and (4) in 2018 Deep Water iade
offers to sell coal for 2019, but did not win because existing producers did niot give up their
customers,

16. As a result of beisig vinable fo obtain 2 domestic sales contract, Deep
Water was forced to rely on “spot market” sales to the export market and was unable to oblain
new spot market sales. “

17. Deep Wg;ér’s Iast coal sales i October 2019 {dﬁﬁﬁg the 4?}1 Quarter of
2019) were priced at: |
) Met coal sales to Litegiity - $92.00 per fon
b) Low-ash coal éa!e’s ;iG Calgon - $118.00 per ton

¢) Steam coal sales to Dominion - $70.00 pét ton



18.  Deep Water’s cost per ion of ceal played 2 role in s decision to idle
mining at the Deep Water Property. Deep Water introduced two charts which indicated that
Dieep Water’s average nét cost per ton was $141.48 from January 2018 to May 2019 and $135.98
from June 2019 to October 2019,

19. Based on the sales prices reported to PLC in its royalty statements and
Dicep Water’s average net cost per ton of coal, Deep Water never eamed a profit on the sale of
coal from Septeimber 1, 2017 to October 2019 when mining operations were idled on the Deep
Wai@x‘: Property. |

20. Deep Water presented festimony through Mr. Agarwal on direct
examination &ﬁd adverﬁe witnass Greg 'Wﬁ{x&n oﬁ eross examination that their interpretation of 2

default under Lease Article V, Section 5.1 was conditional on the exjstence of fair prices being

obtainable for coal produced from the leased prq;ﬁerty; a market io sell the coal existing and that
the coal canbe reasonably érgﬁm‘c_é.

21 Dﬁep IVWat_ez presented testimony through Mr. Agaiwal on direct
iexaﬁ;ixg#ﬁcn. 'éad_z%&versa witness Greg Wooten on cross examination that their interpretation of
the Leass is before a termination of the Lease under Article V, Section 5.1 can occur 2 notice of
default with right to cure had to'be provided by PLC to Deep Water.

22,  No notice of defanlt with vight to cure the default under Article V, Section
5.1 was provided to Deep Water by PLC.

. 23 _ T he Dee;) Watﬁr}?mperiy containg approximately 69.8 million tons of
recovereble coal reserves. Approximately 54 million tons of those are surface based reserves and

approximately 15 million of those tons are deep-mine based reserves.



24, M. Whipkey presented financial models for the Open Fork Surface Mine,
Taylor Branch Surface Mine and Deep Mine 11, seiting forth his opinion on the mine production
forecast, raw tons mined, clean tons produced, mining cost per ton for each of the 3 Deep Water

‘mines and the EBH’,DA'var carnings per fon using Deep Water’s sales price aund the costs from
witness Seth Schwartz,
25.  Mr, Whipkey testified that a prudent operator would have mined at least
50,000 tons of coal per quarter from the Deep Water Property for the last Guarter of 2019 and
first quarter of 2020 and done so at & profit.

26. PLC provided evidence from Seth Schwarlz ﬁza! the market price for Degp
Water's metalinrgical coal was smniar fo the price Deep Watu obtained for its voal sales
throughout the peried of the Lease and that based on actual market data thie weighted average
market price for the xelovant period (2019 thiough thc Ist _Quagmr of 2002) for Dezp Water’s
metallurgical coal was (i) for the year 2019 £102.76 per ton FOB mine; and (3 for the first
quarter of ZGZG $94.46 per ton FOB mire.

27, Mr. Schwartz testified that éﬁecﬁvely the year 2019 through first quarter
of 2020, was the strongest market, pricing for met coal in recent memory. World met mari_niets fell
in the third quarter of 2019 but to levels that m:et coal producers still considered o be favorable.
Met codl world markets rallied and the first quarter of 2020 was a stvong guaster for met coal

-prices and pmﬁ‘ne_ibﬂity.

28 * Deep Water operated on the Deep Waler Property under pesmits held in

the name of Frasure Crégk Mining LLC, a wholly owned subsidiary of New Trinity Coal, Inc.

which consists of 10.active permits and 4 inactive permits relating to the Deep Waier Property.



25,  During the year 2018 through September 16, 2019, Deep Water incurred
numerous WVDEP Notices of Violations and Cessation Orders.
30.  During the period September 16, 2019 through December 18, 2019, Deep
‘Water incurred mumerous WVDEP Notices of Violations and Cessation Orders.
31,  During the year 2020, Deep Water incurred numerous WVDEP Notices of
Violations and Cessation Orders.
32, Al Daepv'Wa‘ter’,s active mining permits are currently subject fo Cessation
Orders and in a show canse status and cach of these Cessation Orders expressly state that Deep
Water muist “Cease all operations on the entire permit”s
33.  Deep Water offered evidence and or testirhony that a Consent Order with
WYDEP, which provided a resolution §zosé&§ foz ihe WYDEP Notices of Violations and
Cessation Orders was pending but due to the termination of the lease by PLC a final Ceﬁétﬁuf
Order was not entered into by WVDEP with Deep Water.
34.  Any Deep Water Defaults related fo permit cbiigatianfﬁ under Article IV,
Section 4.3 and Article X, Section 10.1LC dre curable under Lease Asticle IV, Section 4.3 and
Asticle X, Section 10.1 sfter PLC gives a Notice of Defanlt.
35. No Notice of Defaults related 1o permit oblipations were given to Deep
Water by PLC.

Arbitrators Decision snd Award

BY: Arbitrators Casey and McCuskey:

1.  Theinterpretation of the language of the Lease is up to the Arbitrators.
2. Pursuant to Lease Article V, Section 5.1 of the Lease, the condition of

defanlt for failing to produce and ship af least 50,000 clemn tons of coal from the Leased



Premises for two comsecutive edlendar guarters existed as of the Agpeil 2, 2020 Notice of
Termination, the default was not cumsble, 2nd upon the Notics, the Lease terminated vader
Sections 29.1(c), 29.2 and 29.3 _o?_f the Leasa,

3 Aﬁsﬁ_&' of Default with right o cure was 5ot reguired for the uncarmble
default under the Lease Arﬁclef V, Section 5.1,

4. mmmﬁeﬁiﬁtm&&em:k? Sﬁﬁﬁ@ﬁSiﬁ:ﬁﬁ}emﬁﬂﬁg
termination of the Lease, whether Deep Wataf s failure to remiediste permiting and
environmental '.’i;ﬁiatitmsusdez the Lease is an independent basis for termination of the lease and
whether such actions were sub;ec% to Netice of Default with rights fo cure are not necessary for
the Ar‘s\mazors o aﬁdm ,

5. Phase 1 jtem (i) regasding transfecring permits is not part of this
Asbitrators Beczsmnami p— bust it may be addressed in the Phase 2 arbitration proceedings of
bya m—:ﬁm Tequest fmm ;my of the parties for additional proceedings by the Arbitrators &5 part

of the Phase gmcae&mgs

Dated Seplember 22, 2020,

S
= 4L

-sz:k(iﬁe}, U*z*;)}).s?’%ﬂcsmam* o

J}P /;“’Q%%/

/ /1ohn McCuskey, Asbitrator /




By Arbitrator Pence:;

1 interpret Article V,, Section 5.1 of the Lease consistent with the testimony of
PLC witness Greg Wooten and Deep Water in that the three conditions set forth therein must be
et before the 50,000 ton requirement applies; namely whether (1) fair prices are obtainable, (2)
Deep W‘aiar has the capacity to meet market demands, and to the extent 3)itean ‘:“easbéabiy be
donie under the Lease. While I agree with Arbitrators Casey and McCuskey that the fai]ﬁre 10
produce 50,000 tons pr:l‘ quazter for two quarters 1s not corable under Sections 29..1(’(:) and 29.2
of the Lease, I find that these provisions mﬁst be read in conjunction With,s,eﬁims 29.1{g)(iv)
and ng-:f:’;_ti.e_}:l 292 1 ﬁmi__ that PLC had actual knowiedge that Deep Water was not prqéucing

sufficient fonnage in the 4” Quarter of 2019 and the 1% Quarter of 2020.

I i}lemfore constue the Ledase to :equxre PLC to ‘provide notice that PLC
considered Deep ‘Water s pméucﬁon or lack thereof mthe 4“‘ Quatter of 2019 and the 1¥ Quarter
of 2020 as & violation of its obligation in Section 5.1 of the Lease to “diligently and energetically
open, develop and maintain eperations within the Leased Coal Tracts.” While this could be an
Event of Default per Section 29.1{(g)(iv), it is curable per Section 29.2. 1 would thersfore find
that thf; Lease did not tenminate because Deep Water was not provided with an Q;zpar;anig to ‘

cure what PLC considered its inadequate production.



Iconcurwith Arbitrators Casey and MeCuskey on the aspect of their award dezaling

with the alleged failure to remediate permitting and environmental violations issues as well as the
issue relating to the transfer of pemits.

/ \ 74

(Christopher Pence, Arbitrator
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ARBITRATION PROCEEDING

InRe:

POCAHONTAS LAND LLC asd
POCAHONTAS SURFACE INTERESTS L1C

and T
DEEP WATER RESGERCE& LiCand
NEW TRINITY €O AL, INC.

ARBITRATORS’ DECISION AND. AWARD ON
MATTERS RAISED FOR IMMEDIATE CONSIDERATION

Pocahontas Land, L1L.C (formerly Pocahontas Land Corporation) and Pocahontas
Surface zntm"meﬁyrmm Sﬁzface Interests, Inc.) (collectively “PLC7), Deep Water
Resources, LLC (“Déep Water”y and New Tnm!y Coal, Inc. (“Guarantor”) participated in a
‘telephonic and vx;tual hearing with ihe .Arbilzaiors on December 2, 2020, in Tésponse to PLC’s
Demb@r 1,.2020 vlret.te»r and Motion to Enforce Lesse on two matiérs for imincdiate
 consideration:

1. Transfer of mining permzts, anci

2. (}Wnexsth Qf ‘the coal i:zeparaﬁan_ plant.

A pretiminary matter raised by Deep Water and Guarantor is the scope of the Arbitrators”
axethority to coasider the above wo maﬁezs Deep Water and Guarantor supplied the Aﬂ}mators
with case law to support ﬁzeﬂ ;;Qsztmn #nd on the invimation of the Arbitrators the partxc:.
provided briefs in suppnrt. of t.heh: respective positions on this p‘;e?imizmy matter.

The Asbitrators met Ielephomcaﬂy 6n December 15, 2021 and, baving considered the

argumient of Coumsel and the partics” briefs make the following Findings of Fact and Decisions

' { EXHIBIT
L2



and Awards with regards first as to the preliminary matter raised by Deep Water and Guarantor
and secondly s to the above two matters raised by PLC.
Seope of Arbitrators” Authority to Consider
h 1. Transfer of mining permiis, »g;‘;d .
Z. Ownership ﬁi_' the coal preparation plant.
' Fimiin_g‘s of Fact

1. On September 1, 2017, PLC, Deep Water and Guarantor eiitered the
Lease covering approximatély 18,773.56 acres in Fayette County, West Virginia {the “Decp
‘Water Property™).

2. The Lease Article XXXU Section 32.1 provides for arbitration if there
should arise any watiers in dispute under the Lease on which the lessors and lessces caunot
finally agree.

3. PLC 1s lessor of the Lease,

4, Deep Water is Jessee ;}f the Lesase.

5. There is a dispute under the Lease regarding t_mmsfef-df mining permits
(“Permits™) and ownership of the coal preparation pian;-b!’x};iéej and Tnitiation of Arbitration,

Section 10 and 8. respectivelv.

6. Lease Arficle XXVI Secfion 26.3(c) 're;;uires Lesses 1o transfer or cause to
be transferred any permits that it holds to PLC. '
7. Lease Article V, Section 5.2 requires lessee in its name and its expense to
obtain and maintain Permits for the development and mining of coal subject 1o the Lease.
8. Lease Asticle XXII Section 12.1 provides mapping for the development

and mining of coal will include all bisldings and structures.



9. Lease Article XX VH Section 27.5 provides that equipment, buildings and
other improvements on the leased properties shall remain on the propeity shsent certain actions
by PLC to require removal.

10.  The coal preparation plant consists of equipment, buildings and structures.

11 Deep '}Vaifr and ‘Guarantor assert the Arbiirators do not have authority
under the terms of the Lease to determine if the two dispated matters are subject 10 arbitration
and such auﬁwm} rests with a court of appropnate Junsdxchon,

12, PLC asserts 1}13 A:b}trawrs des have anthority 1o determime if the two

dispm:_ed natters are subject to arbitration by the Arbitrators.

Arbzh'ators’ Decision and Award on Scope of
A?batmtﬁrs Auihmﬁy

1. The Lease vpmwdes any matters in dispute nnder the Lease are subject to
Arbitration.

2. The Lease arbitration provision is valid m:zd_ezﬁ'grcgaﬁle:under‘siatﬁ law.
The parties, without objection, have in Phase 1 of this éibi‘m;ﬁén conducted hearings, submitted
documentary and live withess testimony 65 evidence and reccived the Arbitrators® Decision and
Award on matters in dispute under the Lease.

- 3 .3’. ) Th«. Pmmzts and transfer thereof to PLC and the coal ;m:paxahen plant,
bcm,g composed of equipment, buildings and stmctures, dre identified in the Lease so that any
disputes involving them are within the s¢ope of the arbitration provisions of the Lease.

4. Case law provided 1o the Arbitrators suppoits axbitration as a preferred

method fo resolve vdi_-s;gutcs.



5. The Arbitrators under the Lease az%itraﬁnn provisions have the authority
to determine that any disputes related to Permits and the coal preparation plant will be arbitrated.

6. Disputes fegarding the Permits and the cosl preparation plagt will be
arbitrated before the Arbitrators,

Matters Raised for Immediate Consideration and Motion to Enforce Lease
1. Transfer of mining permits, and
2. Ownership of the coal preparation plant.
Findings of Fact
1. On September 1, 2017, .?PLQ Eeﬁp Water and Guarantor entered the
Lease, covering the Deep Water Property.
2. Lease Amde v, Séai;ion 3.2 requires Lessee in its namie and its expense 1o
obtain and maintain Permits for the development and rmining of ooal sebject o the Lease.
3. Lease m;ae "v, Section 5.3 pmviées the Lesseo shall not withont prior
wrilten apprévz;i éf Leésaf _aiiow penmits to be beld by any ggﬁty other than [&ssee.
4. Permits related to the development and mining of coal subject to the Lease
are held in the name of Frasure Creck Mining (‘Frasure Creek™)
"5, | ?LC dxd vm’it»‘give prior wriften consent for Permits to be in the name of
Frasure Creek but did not and has not objected to Frasure Creek holding the Permits.
6. The Lease property was partially developed and mined during the lerm of

the Lease under the Permits.



7. Lease Article XX1I Section 12.1 provides mapping for the development
and mining of coal will include all buildings and stractares.

8. Lease Article XXVII Section 27.5 pigvides that equipment, buildings and

- other impxaﬁsasnis on the !eased properties shall remain on the property absent certain actions

by PLC to require remioval.

9, The coal preparation plant coasists of equipmient, bildings and struchies.

10.  ‘The parties tind Frasore Cresk alt covld bave benefited from the Lease, the
Permits and thf: pmpa;anan pl,am

i1. The }'_.ease aﬂé the directions of PLC require the Permits be immediately
transferred as dirccted by PLC.

12. The Lease Article XXII Section 32.1 provides “any matters in ,éis:pﬁfe” are

subjecttoa %simﬁen.

Arbitrators’ Decision and Award
Mﬁtiers Raised for Immediate Caasiderahen and Mefion to Eﬁfeme fease
1. Transfer of mining perinifs, and
2, {}wnemh;p of the coal preparation plant.

1.. The Arbxtmters erder Deep Water 10 take all actions under its power to
'immed:azely eausw the Permits to be irans‘{efred 1o PLC or others as directed by PLC. Te
facilitate the transfer PLC shall prcmde Deep Water™s legal counsél with mfomaﬁon necessary
1o make the transfers.

A The parties shall report in wiiting, via email, to the Arbitrators and other
pattics, by close of business on December 30, 2020 as 1o all actions taken to cause the Permits to

be transferred,



3. The Arbitrators order Deep Water to take all actions under its power to
transfer any interests it has to any and all equipment, buildings and structures comprising the
coal preparation plant to PLC or others as directed by PLC and fo tél;e all actions under its power
- 1o cayse no interference with the use and operation of the preparation plan“t by PLC or others and
‘to report in writing, via email, to the Arbitrators and other parties by close of business December
22, 2020 if it carmot eﬁ&gﬁm‘:ﬁ the transfer.

R Deep nger contends it cangot effectuate the transfer as set oﬁi inthe
p:acedmg item 3 then PLC and Deep Water will pm&ncé any documents of other evidence by
affidavits which demonstrate ownership of the equipment, bmidmgs and Skucim"es ,
compromising the coal preparation plant, via email, 1o the Arbitrators and other parties by elose

of business on December 30, 2020.

Dated: Decerber 18, 2020,

W/

‘%
Nick d’asw eY, U(nﬁxe«Afbmaior

/

AAF -
oy yer b2 3, %f’/wa&wfw
e
. .[

Christoplier Pence, Arbitrator/

TDop Nyl 2, ”/ ] st

John McCuskey, ﬁab{tra;p'



IN THE CIRCUIT COURT OF FAYETTE COUNTY, WEST VIRGINIA

FRASURE CREEK MINING, LLC,
a West Virginia limited liability company,

Petitioner and Counterclaim Defendant,

POCAHONTAS LAND LLC,
a Virginia limited liability ccmpany, and
POCAHONTAS SURFACE INTERESTS LLC,

a Virginia limited liability company,

Respondents, Counterclaim Plaintiffs and
Third-Party Plaintiffs,

V.

DEEP WATER RESOURCES, LLC,

a West Virginia limited liability company, and
NEW TRINITY CO AL, INC.,

~ a Delaware corporation,

Third-Party Defendants.

Civil Action No. 20-C-142(B)
Hon. Paul M. Blake, Jr., Judge

'CERTIF ICATE OF SERVICE

I, J. Mark Adkins, do hereby certify that a true and accurate copy of the foregoing

Counterclaim and Third-Party Complaint was served upon the following counsel of record by

Uhited State Mail, postage prepaid, on the 25th day ef January 2021:

R. Scott Long, Esquire . -
David F. Nelson, Esquire .
Stephen E. Hastings, Esquire
HENDRICKSON & Long, PLLC
214 Capitol Street '

Post Office Box 11070
Chatleston, West Virginia 25339

12457165.1




"$200.00°




IN THE CIRCUIT COURT OF FAYETTE COUNTY, WEST VIRGINIA

FRASURE CREEK MINING, LLC,
a West Virginia limited liability company,

Petitioner and Counterclaim Defendant,

\2 Civil Action No. 20-C-142(B)
Hon. Paul M. Blake, Jr., Judge

POCAHONTAS LAND LLC,

a Virginia limited liability company, and
POCAHONTAS SURFACE INTERESTS LLC,
a Virginia limited liability company,

Respondents, Counterclaim Plaintiffs and
Third-Party Plaintiffs,

V.

DEEP WATER RESOURCES, LLC,

a West Virginia limited liability company, and
NEW TRINITY COAL, INC,,

a Delaware corporation,

Third-Party Defendants.

To the above-named Third-Party Defendant: =~ New Trinity Coal, Inc.
c/o Corporation Service Company
203 Capital Street
Charleston, West Virginia 25301

SUMMONS

IN THE NAME OF THE STATE OF WEST VIRGINIA:

You are hereby summoned and required to serve upon J. Mark Adkins, Plaintiff’s
attorney, whose address is 600 Quarrier Street, Post Office Box 1386, Charleston, West Virginia
25325-1386, an Answer to the Counterclaim and Third-Party Complaint filed against you in the
above-styled civil action, a true copy of which is herewith delivered to you. You are required to
serve your answer to the Counterclaim and Third-Party Complaint within thirty (30) days after

service of this Summons upon you, exclusive of the date of service. If you fail to do so, judgment



by default will be taken against you for the relief demanded in the Complaint and you will be
thereafter barred for asserting in another action any claim you may have which must be asserted

by counterclaim in the above-styled civil action.

Dated:

Clerk



IN THE CIRCUIT COURT OF FAYETTE COUNTY, WEST VIRGINIA

FRASURE CREEK MINING, LLC,
a West Virginia limited liability company,

Petitioner and Counterclaim Defendant,

V. Civil Action No. 20-C-142(B)
’ Hon. Paul M. Blake, Jr., Judge

POCAHONTAS LAND LLC,

a Virginia limited liability company, and
POCAHONTAS SURFACE INTERESTS LLC,
a Virginia limited liability company,

Respondents, Counterclaim Plaintiffs and
Third-Party Plaintiffs,

V.

DEEP WATER RESOURCES, LLC,

a West Virginia limited liability company, and
NEW TRINITY COAL, INC.,

a Delaware corporation,

Third-Party Defendants.

To the above-named Third-Party Defendant: Deep Water Resources, LLC
Post Office Box 100
Oak Hill, West Virginia 25901

SUMMONS

IN THE NAME OF THE STATE OF WEST VIRGINIA:

You are hereby summoned and required to serve upon J. Mark Adkins, Plaintiff’s
attorney, whose address is 600 Quarrier Street, Post Office Box 1386, Charleston, West Virginia
25325-1386, an Answer to the Counterclaim and Third-Party Complaint filed against you in the
above-styled civil action, a true copy of which is herewith delivered to you. You are required to
serve your answer to the Counterclaim and Third-Party Complaint within thirty (30) days after
service of this Summons upon you, exclusive of the date of service. If you fail to do so, judgment

by default will be taken against you for the relief demanded in the Complaint and you will be



thereafter barred for asserting in another action any claim you may have which must be asserted

by counterclaim in the above-styled civil action.

Dated:

Clerk



SUMMONS

IN THE CIRCUIT COURT OF FAYETTE COUNTY, WEST VIRGINIA

FRASURE CREEK MINING, LLC,
a West Virginia limited liability company,

Petitioner, .
v. CIVIL ACTION NO. 20-C- b@

POCAHONTAS LAND, LLC,
a Virginia limited liability company,
POCAHONTAS SURFACE INTERESTS, LLC
a Virginia limited liability company,
Respondents.
To the above-named defendant: POCAHONTAS LAND, LLC
c/o Joseph H. Carpenter IV, Registered Agent
3 Commercial Place
Norfolk, Virginia 235102108
IN THE NAME OF THE STATE OF WEST VIRGINIA, you are hereby summoned and
required to serve upon R. Scott Long, Esquire, David F. Nelson, Esquire, and Stephen E.
Hastings, Esquire; plaintiff’s attorney, whose address is P. O. Box 11070, Charleston, West
Virginia, 25339, an Answer, including any related counterclaim you may have, to the Verified
Petition for Preliminary and Permanent Injunction filed against you in the above-styled civil
action, a true copy of which is herewith delivered to you. You are required to serve your answer
within 30 days after service of this summons upon you, exclusive of the day of service. If you
fail to do so, judgment by default will be taken against you for the relief demanded in the
Petition and you will be thereafter barred from asserting in another action any claim you may
have which must be asserted by counterclaim in the above-styled civil action.

Dated:@«m& 20 C/'ﬂ@* C%ﬁ/vuﬁ:

“~ Clerk cf the Court

EXHIBIT
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IN THE CIRCUIT COURT OF FAYETTE COUNTY, WEST VIRGINIA

FRASURE CREEK MINING, LL.C,
a West Virginia limited liability company,

Petitioner,

v. Civil Action No. 2O ~C~ (%< ( ED

POCAHONTAS LAND, LLC,

a Virginia limited liability company,
POCAHONTAS SURFACE INTERESTS, LLC
a Virginia limited liability company,

EPNE

o

Respondents.

3

VERIFIED PETITION FOR PRELIMINARY AND PERMANENT INJI‘ﬁ{I CTIGN
o
Now comes Frasure Creek Mining, LLC (“Frasure Creek™), by counsel, R. Scott Long,

o 0€ 330wl
il

1
1

SRR

David F. Nelson, and Stephen E. Hastings, of Hendrickson & Long, P.L.L.C., Rule 65(b) of the
West Virginia Rules of Civil Procedure and hereby petitions this Court for a preliminary and
permanent injunction that Respondents be enjoined from interfering with any and all efforts of
Frasure Creek to meets its obligations to the State of West Virginia with respect to remediation
activities to permits issues by the West Virginia Department of Environmental Protection
(“WVDEP”). In support of its petition, Petitioner states as follows:

1, Frasure Creek is a West Virginia limited liability company licensed to and doing

business in the State of West Virginia.

2. Pocahontas Land, LLC, is a Virginia limited liability licensed to and doing business

in the State of West Virginia.

3. Pocahontas Surface Interests, LLC, is a Virginia limited liability licensed to and



doing business in the State of West Virginia.

4. Frasure Creek is a coal operator with respect to certain mining permits issued by the
WVDEP pursuant to West Virginia Code § 22-3-1, et seq., covering property located in or around
Kincaid, Fayette County, West Virginia. Frasure Creek is also the holder of a National Pollutant
Discharge Elimination System (NPDES) permits issued by the WVDEP with respect to the
property atissue. Certain permits held by Frasure Creek are currently in revocation status, but the
WVDEP is requiring Frasure Creek to continue remediation activities and water quality
monitoring.

5. Pocahontas Land, I.LC, and Pocahontas Surface Interests, LLC, (collectively,

“Pocahontas”) are surface and/or mineral owners of the property upon which Frasure Creek holds

the permits.
6. Frasure Creek does not have a lease with Pocahontas for coal mining operations.
7. Frasure Creek owes an obligation to the State of West Virginia for the reclamation

of lands disturbed during mining operations.

8. West Virginia Code § 22-3-11(e) states that “[i]t is unlawful for the owner of
surface or mineral rights to interfere with the present operator in the discharge of the operator’s
obligations to the state for the reclamation of lands disturbed by the operator.”

9. Pocahontas first blocked all remediation activities in April 2020. Thereafter on or
around the week of November 24, 2020, after multiple attempts to come to an agreement regarding
access fo the property, Pocahontas finally agreed to permit Frasure Creek to access the property.

10.  Following the agreement with Pocahontas, Frasure Creek entered the property and

began its remediation activities and conducted water sampling to comply with the NPDES permits.

2



11.  On December 17, 2020, Pocahontas revoked the permission given to Frasure Creek
to enter the property to satisfy its regulatory obligations and Frasure Creek immediately ceased
remediation activities.

12.  Pocahontas has confirmed that it will not allow Frasure Creek to access the
property to conduct the reclamation activities.

13.  Pocahontas actions in blocking Frasure Creek’s access constitutes interference
with Frasure Creek’s efforts to discharges its obligations to the State of West Virginia in violation
of West Virginia Code § 22-3-11(¢).

14, Aninjunction is proper because there is a significant likelihood of irreparable harm
to Frasure Creek if the injunction is denied because Frasure Creek will not be able to meet its
obligations to the State of West Virginia resulting in severe and irreparable harm to Frasure Creek,
the State of West Virginia, and the general public.

15.  The likelihood of harm to Pocahontas if the injunction is granted is minimal. In
fact, bringing the property into compliance with WVDEP regulatory compliance will be of benefit
to Pocahontas.

16.  There is a strong likelihood that Frasure Creek will succeed on the merits of this
action pursuant to the plain language of West Virginia Code § 22-3-11(g).

17.  Itisin the public interest that an injunction be granted so that remediation activities
at an idle mine site are remediated. The failure to remediate the property and conduct water
sampling will likely result in severe and irreparable harm to Frasure Creek, Pocahontas, and the
general public. Such injunction will also serve to deter Pocahontas and others from blocking
remediation activities required by the State of West Virginia for the benefit of the State and its

3



citizens.

WHEREFORE, Petitioner respectfully requests that this Honorable Court grant a
preliminary and permanent injunction requiring Pocahontas to cease and desist from interfering
with Frasure Creek’s efforts to discharge its obligations to the State of West Virginia and to grant

any such other and further relief as this Honorable Court may deem just under the circumstances.

Respectfully submitted,

FRASURE CREEK MINING, L1.C,

By Counsel.
e
- K

R. Scott Long, Esuir/(# 2238)
David F. Nelson, Esquire (#5754)
Stephen E. Hastings, Esquire (#9065)
HENDRICKSON & LONG, PLLC
214 Capitol Street (zip 25301)

P.O. Box 11070

Charleston, West Virginia 25339
(304) 346-5500

(304) 346-5515 (facsimile)
scott@handl.com
dnelson@handl.com
shastings@handl.com




VERIFICATION

STATE OF WEST VIRGINIA

- COUNTY OF KANAWHA, to wit:

I, Pranav Agarwal, after being first duly sworn, state that the facts and allegations
contained in the “Verified Petition for Preliminary and Permanent Injunction® are true,
except as therein stated to be upon information and belief, and that as therein stated to be upon

information and belief, I believe them to be true.

IPgmned

Pranav Agai
Frasure Creek Mmmg, LLC

TAKEN, SUBSCRIBED and SWORN to before me thisﬁ -%Zj\y’of December, 2020.
My commission expires Cf / S 020"25 ,

B Y S

OFFICIAL SEAL

NOTARY PLUBLIC
STATE OF WEST VIRGINIA /
AMANDASUMMERSBELL P y

U\hshuig!on iraet T e
My Conmmlasion e o 15, 20251 A & —

res June 15, 2025 o o —

= s NOTARY PUBLIC



IN THE CIRCUIT COURT OF FAYETTE COUNTY, WEST VIRGINIA

FRASURE CREEK MINING, LLC
a West Virginia limited liability company,

~ Petitioner

Civil Action No. 20-C-142(B)

POCAHONTAS LAND, LLC,

a Virginia limited Hability company, _
POCAHONTAS SURFACE INTERESTS, LLC,
a Virginia limited lability company, = -

N 'Reépenden?:s

' RESPONSE IN OPPOSITION TO PETITIONER’S ‘
VERIFIED I’ETITION F OR PRELIMiNARY AND PERMANENT INJ UNCTION

Respondenis Pecahontas Land LLC and Pocahontas Surface Interests LLC
'(collectively Pocahontas } bjy counsel Bowies Rice LLP, and respectfuﬁv submits this
Memorandum of Law in Oppaszzzan 10 Petztzonver Frasure Creek Mznmg LLCs (°F rasure Creek”)
Verified Petition for Preli lmmqry rand Permqnent }nj mctm_.

" INTRODUCTION

Frasure Creek ‘;j'reviou»s‘ly' lfi_elld permits to conduct ’mining operations upon
approxima{ely 1&.’773.56 acres of iand.oxmedvby Poéahontas in Fayette Countv. Wési Virginia
and under lease to its afhhated company, Deep W ater Resources Begmnmg in September 20%9
the West Vll‘gl]ll-’:l Department of Envuomnental PJ otectzon (‘v.VV DEP) began issuing Notlces of
Violation so that by the spring of 2020 vmiations emsted with respect to every crmcal mining
permit on the property. Frasure Creek failed to take any remedial action to cure the Violations
within the time required and, as a resﬁit, DEP issued Cessation Orders with respect all of these

permits so that by mid spring 2020 the Cessation Orders prohibited any mining on the property.

EXHIBIT
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As a result Pocahontas sent a Notice of Termination of the lease dated April 3, 2020
and in that letter expressly stated the continuing obligation to comply with all laws, and that

included all permit requirements. Still no remedial action.

E The lessee challenged the termination of the lease and pursuant to the lease, all

-issues were submitted to-arbitration- An arbitration trial was-held 'in'iAugust 2020, and in

September the Ar‘ﬁiéators orciere&' ﬂ;xat the lease was fémﬁnated. The arbitration was then
continued for consideration of remaining issues.
| Ih VOctc.)be‘r 2020_ ,éounsel for Deep Water, vthé .lebs‘Se'e, and Frasure Creek. the

permittee, re«.juésted for the ﬁré,t time permission to enter the pmﬁériy to remediate. In response
Pocahontas gav_é:pefrmissmh fQ; ihe entry by letter datczvaé\«fembez‘ ‘2,’2020, Still no action.
Acmr‘dineiy, Pocahon‘tas'enoageéra contractor'to perform remedial work on its property, and as
thxs is written, the contractor IS on the propert} with hea\fy eqmpmc,nt remedzatmg permit
violations in accordance wﬂh a punch hst deve}oped mth WVDEP |

Ultxmately, WV DEP revoked all pcrmtis and nctzf ed the bcmdmcy company that all
assocmted bonds were forfelted b} sev eral not1ces all dated December 14, 2020

Remar&ably after the pemnts were revoked el‘fher Deep Water or Frasure Creek
sent a contractor to the proper’cy Gwen the revocation of permrés the forfeiture of bonds and the
fact that a contractor .has been hired to perform z‘em‘edxal work, _Pocai}ont_as requested that the Deep
Watgr/i?msure Creek contractbr léavé its property,

Accordingly, the Petition of Frasure Creek 'seeking ‘immediate entry onto
Pacahontas® property on a “prelimin&ry" injunction basis calls the court to issue an extraordinary
order. The underlying facts are that the lease under which operations were conducted has been

terminated. Neither Frasure Creek or Deep Water have any property rights, and accordingly, no



right to enter Pocahontas’ property. The permits, which would normally authorize remediation by
a permittee and might preclude a landowner from interfering, have been revoked. Frasure Creek
has no permits and the bond supporting the permits has been forfeited. Pocahontas has a contractor

taking remedial action, and as this is written, is operating equipment on the property. All matters

~presented to the Court-in this Petition rest upon the lease and are, *éccord_ingiy, '_si;bjf;ct tothe

existing arbitration, To the extent Frasure Creek alleges its entry is "‘.reqﬁiréd” by-the WVDEP,
See Verified Petition for Prel. and Perm. Inj. at p. 21’ 4, the assertion is false. See, WVDEP
affidavit attached, which expressly denies the_all.egatién. '

The requisite basis for an injunction allowing either Frasure Creck or Deep Water
vfo:enter the property, 1'5‘ months after violations were n‘oti'c‘:éd,.abc_aut‘l.’z months after Cessation
Orders were isrélu‘;-d, nﬁoge vth.an 9 months after the Notice of Termination and more than a month
after the pfcrmits. iﬁ’ef_é: réyéked, sih:;ply does not exist. For the reasons stated herein the Court

should deny the request fé}'finjuﬁctive relief.

BRIEF STATEMENT OF FACTS

By Coal Lease (the “Lease™), dated September 1, 2017, Pocahontas, as Lessor,

leased to Deep Water Resources, LLC (“Deep Watér”), as Lessee, and New 'frin-ity Coal, Inc.
(“New Trinity™), as Guarantor, the sole -andiex}cl,HYSi‘Ve rigiqt_to mipe a}.l seams of goai underlyi_ng
t_bg 1_8,773.56»acre property situate m Fa},;étté »Cbumy,_ Wést V:irginia (hg:.reafta the “Subject
Property”). Frasure Creek, a wholly owned subsidiary of New Trinity, held 'the- permits issued by
the WVDEP on the Subject Property and conducted all operations these permits. See Arbitrator’s

Decision and Award Phase 1, Sept. 22, 2020, at p. 6, 9 28, attached hevreto as Exhibit 1. These

‘permits included ten (10} active permits and four (4) inactive permits, See Arbitrator’s Decision

and Award on Matters for Immediate Consideration, Dec. 18, 2020, attached hereto as Exhibir 2.



Although the Lease prohibited any entity other than the Lessee, Deep Water, from
holding permits on the Subject Property, Frasure Creek, without consent of Pocahontas, held the
permits and conducted mining _ope:a’tions.’ Between September 2019 and early spring 2020,

Frasure Creek incurred numerous violations under the permits, and when it failed to abate the

~violations, “Cessation Orders were issued by WVDEP and these orders prohibited fufther mining

on the property. Ex. I at p. 7, §€ 29-31. Later, as the violations went unaddressed, the WVDEP
placed all of Frasure Creek’s actzve mmmg permits on in a show-cause status. See Arbitrator’s

Dec:szon and Award Phase 1, Sept 22, 2020 atiached hereto as Exhibit 1. To Pocahontas’

Aknowiedgé, Frasure Creek took no action in response to notices from the WVDEP issued on April

24, 2020, and May 2:7',"_202(}, advising it to demonstrate w}_;y‘t'he pemﬁits should not be revoked
and the a#ségiatéd permit bonds forfeited (See WVDEP Lirs. dated Dec. 14, 2020? attached hercto
as E)vhiéii 3). Frasﬁre’ ércck‘ irl_adb from at .}east Sépten1b¢r | 36; 2019, to :co.n{iuét neceé'sary
remediation efforts, but ihstcédj O_:.f {émédiétiné, tldék no action resulting in \fioiatimés and cessation
orders on all critical permits, and, to date,‘h_as failed to pmvide any excuse for its ‘noncon}piiance‘
(ﬁhﬁ:r thanrmllfaimded and untrue aliegétions that ?6cahonta§ irﬁérféréé with its abi.lﬁy to reni'eéiate
the violations. h? actuality, ?ocahontas not only verbally confirmed Frasure Creek’s ri ght to enter

the ;)rope_zfty during a phone call in October; 2020 but also provided Frasure Creek a written letter

,adwsmﬂ them of nat only their nght but thelr obz’:oafzon to en’fcr the Subject Property to perform

reclamation. See Lir, From Pocahontas Land dated November 2, 2020, attached hereto as Exhibit

7.

P Section 5.3 of the Lease states that:

Lessee shall not, without the prior written consent of PLC, which consent shall not be unreasonably
withheld, cause or alfow any person or entity other than the Lessee to be named as a permittee of or
designated operator on any permit issued by a governmental authority for the purpose of conducting
mining operations, reclamation operations],] or any similar activities on the Leased Coal Tracts.
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Finally, by the second quarter of 2020, the Subject Property had been so
inadequately operated by Frasure Creek, Deep Water and New Trinity that Pocahontas sought
termination of the Lease by a Notice of Termination issued on April 3, 2020. See Ltr. of
Termination, attached hereto as Exhibit 4. The termination was challenged, and the dispute was
-- brought under the- purview of an Arbitration Panel pursuant to an arbitration clause contained with
the Lease.? Ultimately, the Panel éfﬁfmed términation of the Lease on September 22, 2020 (See
Arbitrator’s Decision and Award Phase I, at p. 1, attached hereto as Exhibf:‘_ 1), and less than two
(2) months later the WVDEP revokéd Frésare Creek’s permits for,.failure to show cause that its
per;n.its_ should not be revoked. See WVDEP Revocation Lir. dated Dec. 14, 2020, attached hereto
as Exhibit 4.

After fe%nﬁinéiion of the Lease, Pocahontas requested all mining permits be
transferred to a designee of Pocahontas, in the iﬁtere;-‘;fof ensuring proper reclamation of its
property and remediétidé of the éxistiﬁg _p.ermit violations. However, Frasure Creek :_naintafned it

was not Subject to the Lease,? despite having availed itself to the Lease in t}rder to aiiovy its
afﬁhated entlty, Deep Watcr 1o conduct mining operatlons on the Subject Property, and both Deep

Water and Frasure Creek refused to effectuate a transfer of the mining permits.-
Then, sometime after the Lease was terminated and Frasure Creek’s permits had

been revoked on December 14, 2020, having taken no previous action to enter the Subject Property

? Section 32.1 of the Lease provides, in relevant part;

I there shoisld arise any malters in dispute hereunder on which the Lessors and Lessee cannot finally agree,
such matter or matters shall be referred to a board of arbitrators consisting of three {3) disinterested, competent
persons, one selected by the Lessors and one by Lessee, as hereinafter provided, and the two thus selected shall
select the third, who shall have the power of an umpire and be known as umpire-arbitrator. The decision and
award of such arbitrators, or any two of them, or. in case of disagreement among alf the arbitrators, of the
umpire-arbiirator, shall be conclusive and binding upon the Lessors and Lessee and promptly complied with.

3 See Ver. Petition, atp. 2,% 6.



and remediate its outstanding violations, Frasure Creek sent a contractor onto the land. By that
time, Pocahontas had its own contractor in place, intending to pursue reclamation efforts itself so
as to prevent unsatisfactory, and even potentially damaging, reclamation work from being
performed on its lands, given Frasure Creek’s track record. It was then, and only then, during
verbal discussions on or about December 18, 2020, that Pocahontas ever requested Frasure Creek
vacate the Sﬁbj ect Prt}péfty.

Prior to this, Frasure Creek should not now be permitted to enjoin Pocahontas
from preventing Frasure Creek to enter upon the Subject Property after Frasure Creek missed every
opportunity to become compliant with its permit obligations, remediate its operations, and retain

its permits before filing its Verified Petition.

STANDARD OF REVIEW
:.U‘;ﬂess an absolute right‘to‘injunctive rélief is conferred by statute, therpbwer to
grant a p_relinﬁnéiff ’otv peﬁnaﬁem injgnctiqn, whéi'héf i}réﬁ}ézltafi,#'e or mandatory, rests in the
diécre;ion of the court, according to the faéts and circumstances of the paﬁicu}ar case. Sams v.
G’oﬁj 208 W. Va. 3 15 (1999). The_:.factor's tobe consiééred in determining whether injunctive relief
is proper are (1) the likelihood of irreparable harm to the petitioner without injunction; (2) the
likelihood of harm to the respondent with an injunction; (3) the petitioner’s likelihood of success

on the merits; and (4) the public interest. Levisa Coal Co. v. Consolidation Coal Co., 276 Va. 44

(2008).



ARGUMENTS

L Frasure Creck is not entitled to injunctive relief because it failed to exhaust all
available administrative remedies,

Frasure Creek must be denied the preliminary and permanent injunction sought by
its Verified Petition, because it has failed to exhaust all administrative remedies as required for
injunctive relief to be granted.

West Virgima case law genéra}ly recognizes that proceedings in equity for
injunctions cannot be maintained when there is an administrative remedy provided by statute
which is a:é'evquateb and u‘ziii furnish a proper remedy. See Truby v. Broadwarer, 177 W. Va. 270,
272, 332 S.E.2d 284, 286 (1985). The West Virginia Supreme Court of Appeals has also

recognized that administrative relief must be exhausted before injunctive relief can be sought from

‘the courts. Cowie v. Roberts, 173 W. Va. 64, 66, 312 S.E.2d 35, 38 (1984). “The existence of

administrative appeals is vas important in determining the appropriateneés of extraordinary
»r_emedies as is the existence of an alie‘mdﬁ\.’e avenue for judicial relief.” ]d at 67,312 SE2d at
3,8. Regquests for extraordinary équi»ta‘bie-,ré‘ijef _WEH be _denied when 'adequgte administrative
remedies are avai‘lzzble. McGrady v. Calléghn, 161 W, Va. 180, 187, 244 S.E.2d 793, 797 (1978).

To illustrate, in Cowie, an individual was arrested for driving under the influence,
and, after a review of the individual’s driving records, the Department of Motor Vehicles
suspended the individual’s license for ten years. Id. at 65-6, 312 S.E.2d at 36-7. A notice of
su_spenrsion advised the individual of his appeal rights ané a right‘ t'd hearing but the record showed
that the individual did not request a hearing or appeal the'sﬁspeﬁs‘ien. Id. at 66,312 S.E.2d at 37.
The court ultimately rejected the individual’s appeal for a writ prohibiting the suspension from

going into effect, because of the failure to exhaust available administrative remedies. /d, at 68,

312 S.E2d at 39.



More broadly, trial courts will dismiss complaints seeking injunctive relief when
the plaintiff failed to exhaust all administrative remedies before initiating litigation. See Bank of
Wheéling v. Morris Plan Bank & Trust Co., 155 W. Va. 245, 247, 183 8.E.2d 692, 694 (1971).
The court recognized the ‘primary jurisdictional doctrine,” adopﬁed by the Umted States Supreme
Courtin Texas & Pacific R Co. v. Abilene Cotton Oil Co 20418, 426, 448 (1907), +under whick
trial courts are without jurisdiction to grant relief for acts done or omitted that are within the rules
and regulation of an administrative agency unti] such time as all ad;m,inis_trative remedies haye.‘beén
exhausted. Id at 694-95. |

In the present matter, Frasure Creek’s right to enter the Subject Property derives
from ;;émxits which it no longer holds, having failed to comply-w'ith'WDEP' requirements or
avail itself of the .necessar}f.administrativc recourse to maintain the permits. The WVDEP

: _pfdyi&éé 'Fraézlre Creek ample ngticc oﬁvApi’i] 24, 2020, and May 27, 2020, that its min}ir:lg
_ ope.rat,iéns were in ‘v_i_ola;fién. of thé West Virginia ‘Surfacé' Mining Control and Reclamation Act,
also - adusmc Frasure Creek to show cause why its permits shouid not be rewi\ed and the
assocw.ted bonds forfelted See WVDEP Lirs. dated Dec 14 2020 aitached hercto as Exh:bzt 3.
Hov» rever, Frasure Creek ignored the nonces ialled to show cause, and ifs permits were cancel]ed
Ex. 3. Consequently, Pras;x_re' Creek should not now be axvarded an extraordinary ' remedy
neccsmtatcd by 1£s own negiect mn pursumg avazlablc admlrzzstratwc remedy to prevent revocation
. Gf ﬁs purmﬁs and correspondmgh its right to enter the Subj ect Propeﬂy
‘Moreover, as of January 21, 2021, an appeal of Frasure Creek’s permit revocations

is pending with the WVDEP pursuant to W. Va. Code § 22-3-17(e). See Notice of Appeal, attached

* The Abilene Cotton Court generally discussed that the authority to determine just and reasonable rates for
interstate rail was conferred on the Inferstate Commerce Commission for uniformi ity and consistency, and the courts
lacked the authority to invalidate rates established by the Commission. See Id at 439-40, 446-48.
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hereto as Exhibit 5. Consideration of injunctive relief is therefore wholly improper as all

administrative remedy afforded by statute have not yet been exhausted.

Thus, because Frasure Creek failed to pursue all administrative remedies available

to prevent revocation of its permits from which its right of entry to the Subject Property derives,

-and -beéausefall—ad:minis{rat_ivefproceedings have not been exhausted as the permit revocations are

?pend.ii}g appeél with the_WVDEP, Frasure Creek has failed in its petition for preliminary and
permanent injunction to state a élaim upon which relief can be granted.

IL Frasure Creek’s req uest for lnjunetlve relief should be denied because F rasure Creek
is unlikely to succeed on the merits of its case.

By its Verified Petition, Frasure Creek seeks to enjoin Pocahontas from preventing

it from accessing the Subject Property to continue its remediation activities under revoked mining

“permits. Pet’r, Pet. at p. 2. Specifically, Frasure Creek baselessly claims that Pocahontas is

interfering with its efforts to remediate its persistent and continuing permit violations as required

b}, WVDEP, in violation of the West Virginia Surface Mining Control and Reclamation Act
(WYSMCRA}. Speciﬁceﬂ}‘y,» W.Va, Code § 22-3-11(¢), which gféi!ide's that, “[i]t is uniawful er
the Q\&;ﬁéf of suri"éce or mineral rights to interfere wi%;h the present épérator in the discharge of the
operator’s obligations to the state for the reclamation of via‘ﬁds disturbed by the operator,” is not
c-urrently a_ppl-icvablze ‘becé.use Frasure Creek is no Ionger afforded the ri ght to conduct rec}amaﬁ on

efforts on the Subject Property after its permits were revoked. And further, the end Frasure Creek

~seeks to achieve with its request for a preliminary and permanent injunction falls against the

purpose of this law,



Under WVSMCRA, an “operator” is defined as a permitice. See W. Va. Code § 22-

3-3(0).” Without a permit, Frasure Creek is no longer an operator. Also, without a permit, it is

unlawful for Frasure Creek fo conduct surface mini'ng activities upon the Subject Property. See W.

Va. Code § 22-3-8. Surface mining activities explicitly include reclamation. See W. Va. Code §

22-3-3(u)(1).° Thus, not only-does Frasure Creek lack the right to conduct reclamation on the

Subject Property having haé its vpermiis revoked, it would be unlawful for Frasure Creek to do so.

Moreover, the West Virginia Supreme Court has not further illuminated on the

meaning and effect of W. Va. Code § 22-3-11(e). However, this law must be read in a way

consistent with the federal Surfacé_Mining Control and Reclamation Act (SMCRA), which holds

a pcrinittce responsible for €he‘r'ecrlamation of s mi.ningvopégaﬁcns, including thfe abatement of

violations, regardless of impcdiments raised by reca}cifrant surface owners, and is intended to
‘prevent a permittee from b‘ei.ng éxcuSe& of its obligaﬁons by reason of landowner interference. See
66 Fed. Reg. 33020 (June 20, 2001), citing Elk Valley Mining Company v OSM, Case No, NX6-
65-R (Marg:h 31, 2988) (It wqu}d be contrary to the purpose of the Act for the Applicant to be
a‘ole to shie}a itself from enfofcement . by his failure to reach a lease agreement with a prlvate
party } The law must also be read in light of the general purpose of SMCRA, to protect the rights
of surface estate owners. See 30 U.S.C. § 1202(b).” Given the operative intent of the interference

provision combined with the overarching context of SMCRA, it becomes apparent that the primary

*W. Va. Code § 22-3-3 defines an Operator as: “any person who is granted or who should obtain a permit to
engage in any acmxty covered by this article and any rule promulgated under this article and includes any person who
engages in surface mining or surface mining reclamation operations, or both.

-8 Per W. Va. Code § 22-3-3(u)(1), * ‘surfacing mining” or “surface mining operations™ includes, inrer dlia,
“reclamation.”

30 U.S.C, § 1202(b) provides in pertinent part that it is the purpose of the Surface Mining Control and
Reclamation Act to, “assure that the rights of surface landowners and other persons with a legal interest in the land or
appurtenances thereto are fully protected from such operations;”
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design of W. Va. Code § 22-3-11(g) is to protect the government’s ability to compel the completion
of reclamation work, not act as a measure for a former permit holder to force entry onto property
where the landowner is choosing to perform all necessary remedial and reclamation activities
himself. See “Statutory Easements and Rights of Entry,” 33 E. Min. L. Found. § 15.04 (2012).3
~—In the present matter, the WVDEP has not compelied Frasure Creek to complete
remediation or reclamation efforts upon the Subject Property as Frasure has alleged. Morcover,
the government’s interest in seeing permit violations abated and recfamétion work properly
performed is far beﬁér sérved by Pocahontas being afforded the opportunity to complete the work
itself via its own capable contractor, ready and willing to perform the remediation and reclamation
activities, as Oppased to requiring the work be done by an operator with a proven record of
ﬁ_egfcct_ing its permit obiigaﬁons. Enjoining Pocahontas from preventing Frasure Creek’s further
entry upon the Subject Property, and thereby prevent_in‘g Pocahontas frorn putting a more _cap.ablve
contractor in Ip.léce_, would likely oh:Iy further frustrate the govezmvem’s interest in seeing mvined
fands lemechat:,é Frasure Creek has operated the Subjecf Property in violation of its permits and

the Act, and an injunction granicci in this matter \wuid oniy serve to force upon a landowner’s

‘property an incompetent operator who may well only further adversely affect his lands. Rather,

the governments’ interests, as well as Pocahontas’ future enjoyment and development of its
property, depends upon Frasure Creek’s involvement with the Subject Property coming to an end,

so that a suitable operator may take over remediation and reclamation efforts.?

# Mississippi’s Surface Mining and Reclamation of Lands, which must also be read in consistently with its federal
counterpart, is telling of this intent. Mississippi Code § 53-7-35 (8) provides; “If a landoaer, upon termination or expiration of a
lease, refuses to allow the operator to enter onto the propery designated as the affected area to conduct or complete reciamation in
accordance with the approved reclamation plan, or if the landowner inferferes with or authorizes a third party to disturb
or interfere with reclamation in accordance with the approved reclamation plan, the landowner shall assume the permit and shall
file a reclamation plan and post a performance bond as required under this chapter.”

? Frasure Creek’s request for extraordinary relief in the present case is also wholly inappropriate because
Frasure Creek does not have clean hands, as evidenced by the numerous notices of violations it received under its

1t



III.  Other than illusory allegations, Frasure Creek has not shown it will be irreparably
harmed if injunctive relief is not granted, while injunction will pose risk of harm to

Pocahentas.

When an injunction is sought, a Court must consider the likelihood of irreparable
harm to the petitioner without the injunction. See Jefferson County Bd. of Educ. v. Jefferson County
Edue. Assoc.; 183 W.Va. i 5,24, 393 B:E.2d 653, 662 (1990). Moreover; the granting or refusal of
an injunction require the court exercise sound judicial discretion in view of all circumstances of
the particular case, including a comparative analysis of | the hardship or convenience to the
respective parties involved. See State ex rel. Donley v. Baker, 112 W. Va, 263 (1932).

“To this end, Frasure Creek ‘has not p‘iead any concrete irreparable harm warranting
mjunctive relief, Frasézr_e Creek generally alleges its failure {o remediatc the Sgbject P_ropez’ty will
cause irreparable harm to itself and the general public. See Ver. Pet., at p. 3, 9 14, 17. However,
Frasure Creek has incuri’_éd rv;'olations on its pemits since at least 2018, and consistently failed to
timely remediate those ifieiatiéns. Suré}y ‘the:'ﬁr Frasure Creek cannot now submit an inability to
timely remediate would cause irreparable harm when it has never before concerned itself with such
risk. Moreover, Frasure Creek arguably has nothing left to lose if it cannot remed{ate,, having
already lost its permits and the ie&se on its own a_c:cord

Pocahontas, on the other hand, stands to be harmed if an injunction is granted,

because Pocahontas will find itself at the mercy of an operator who has historically operated the

permits and the WVDEP’s Cessation Orders levied against Frasure Creek, all of which led to the WVDEP revoking
Frasure Creek’s permits in December 2020. West Virginia courts have long recognized the maxim of equity that the
party who seeks equitable relief must come with clean hands. Pittsbur. gh & W. Va Gas Co. v. Nicholson, 87 W. Va.
540, 105 S.E. 784, 787 (1921). Generally, the doctrine of clean hands is recognized as a principle precluding a party
from recovering equitable relief or asserting an equitable defense if the party has violated an equitable principle. See
Town of Cowen v. Cobb, No. 15-0438, 2016 WL 2969917 *1, *11 n. 5 (May 20, 2016). Before & complainant can
have standing in court, the complainant must show that it has a good and meritorious cause of action and that the
complainant comes to court with clean hands. Keystone Driller Co. v. General Excavator Co., 290 U.S. 240, 244

(1933).
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Subject Property in violation of its permits and failed to abate those violations. Moreover,
Pocahontas is actively adverse to Frasure Creek in this civil action through its counterclaim as well
as adverse to its related entities and third-party defendants, Deep Water and New Trinity in this

matter and the pending arbitration. Frasure Creek’s further entry ono the Subject Property

performed but also interferes with Pocahontas’ further development and realization of income
from its property. Thus, in a balance of hardships, denial of an injunction would not irreparably
harm Frasure Creck while granting the injunction would most assuredly cause damage to
Pocahontas, Thus, Frasure Creek’s request for injunction should be denied.

1V.  This dispute is subject to the arbitration rendering the requested relief from this
Court inappropriate.

The Lease under which Frasure Creek has operated is under dispute before an
Arbitration Panel, pursuant to Section 32.1 of the Lease which provides any disputes arising
thereunder shall be governed by arbitration.!® The Arbitration was bifurcated into two phases, the
first phasev to determine whether the Lease was terminated for various facioxs including a failure
to éiﬁgeﬁtly mine and failure to remediate permit violations, while the second phase was left to
determine the damages owed to Pocahontas for violations of the Lease, On September 22, 2020,

the Arbitration Panel declared the Lease had terminated. See Arbitrator’s Dec. and Award dated

'% Section 32.1 of the Lease provides, in relevant part:

IF there should arise any matters in dispute hereunder on which the Lessors and Lessee cannot finally agree,
such matter oF matters shall be referred to a board of arbitrators consisting of three (3) disinterested, competent
persons, one selected by the Lessors and one by Lessee, as hereinafier provided, and the two thus selected shall
sefect the third. who shall have the power of an wnpire and be known as umpire-arbitrator. The decision and
award of such arbitrators, or any two of them, or, in case of disagreement among all the arbitrators, of the
unipire-arbitrator, shall be conclusive and binding upon the Lessors and Lessee and promptly complied with.
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Sept. 22, 2020, at p. 1, attached hereto as Exhibit 1. The assessment of damages is now pending
before the Panel.

Frasure Creek’s peti_{ion for preliminary and permanent injunction raises disputes
under the Lease as to Frasure Creek’s right to enter the Subject Property now that the Lease has
‘terminated. This disputeshoiﬂd-ﬁzerefo.fe be resolved by the existing Arbitration Panel which is
already tasked ;vit‘i: t;esoiixa’ing the consequences and damages of the Lease termination,

. Furthermore, though Fraszire Creek was not a named party in the Lease, it is
nonetheless bound by the terms théréin after dbtaining permits to mine the Subject Tract pursuant
to the Lease and conducting mining operations that were granted exclusively to the Lessee.

A pariy, by its actions, can impliedly assume the obligations of a contract, lease or
deed, and become bound thereby, ever if the party does not execute the contract, lease or deed,
and further, even if it is not named, based upon principles of adoption, estoppel and simple
assumption. Thus, in West Virginia C. & P.R.. Co. v. Mclntire, 44 W. Va. 210 (1897), the West
Virginia Supreme Court h,eld_tha‘t the ac¢e‘ptan{:e by alessee of a lease, signed only by the lessor,
niakes the lease bihd_ing upon tfle .{esvsee.b Conversély, and interestingly, the reverse can be true.
In Hamrick v. Nutter, 93 W. Va. 115 (1'923), the lessor was held bound to a coal mining lease
signed only by the lessee, where the lessor accepted lease. Similarly, in case after case the West
Virginia court had held that an entity that takes an assignment of rjghts under a lease becomes
bound. See Steele v. American Oil Dev. Company, 80 W, Va. 206 (1917), and Hefner v. Light Fuel
& Power Co., 77 W. Va. 217 (1913).

Along the same line, other states are consistent in holding an assignee is deemed to
have impliedly assumed the obligations of the lease, and thereby become bound to its provisions,

when the assignee claims or asserts some benefit under the contract. See Hodges v. Campbell, 211
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Or. 428, 437-38 ,316 P.2d 312, 317 (1957); Kunzman v. Thorsen, 303 Or. 600, 610, 740 P.2d 754,
759-60 (1987); See also Edwards v. Altmayer, 31 Ala. Ct. App. 459,463, 18 S0.2d 471,474 (1944)
(holding assumption of tenant’s obligations and liabilities under lease by assignee create privity of
estate between the lessor and assignee who becofmés Ii‘ableras if he were original lessee); Siﬁzon&
v. Van Ingen, 86 Pa. 330,332 (1878) (holding that by assignment a lessee transfers privity of estate
to his assignee who hbi_ds in privity of estate with the original landlord).

Moreover, “A non-signatory may be estopped from avoiding arbitration where [he]
knowingly accepte;i the benefits of an agreement with an arbitration clause,” the benefits being,
“direct — that is to say, flowing directly from the agreement.” Chesapeake Appalachia, LL.C, v,
Hickman, 236 W. Va. 421 (2015).

Thus, Frasure Creek, having obtained p‘crmits and operated the Subject Tract under
rights exclusively granted to the Lessee, has so availed itself of the Lease that it can be presumed
to have assumed the-Obligativons'containeé therein, including the obligation to arbitrate Lease
disputes. Therefore, F fésure Creek has failed to pursue relief which this Court may grant.

CONCLUSION

For the reasons set forth herein, Pocahontas respectfully submits that Frasure Creek
must be denied its request for a preliminary and permanent injunction to enjoin Pocahontas fro.in
interfering with its entry onto Pocahontas’s property to remediate permit violations Frasure Creek

failed to timely remediate, under permits Frasure Creek no longer holds.
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ARBITRATION PROCEEDING

in Re:

POCAHONTAS LAND LLC and
POCAHONTAS SURFACE INTERESTS LLC

Tand

DEEP WATER RESOURCES, LLC and

NEW TRINITY COAL, INC.

ARBITRATORS’ DECISION AND AWARD
= L PHASE 1
Phase 1 of this matter came before the Arbitrators on August 13 and 14, 2020,

and, having considered the testimony and evidence -;)reséniﬁti by the witpesses and the parties

“and the argumernts of Counsel ihe Arbifrators hereby make ths fo?}égiﬁg Findings of Fact and

render this {}e_cisia:é and Award with regards to Phasc 1 of this arbitration:

Findings of Fact

1. On Septermber 1, 2017, Pocahontas Land, LLC {formerly Pocahontas Land
Coqmmﬁ?pzz) ax_id }’ecahoétas Sz_z;’fééc Interests (formerly Pocahontas Surface Interests, Inc)
(coﬂécﬁ?eﬁy "’}?_'LC”), Deep Water Resources, LLC (*Decp Water™) and New Trinity Coal, Inc.
{f‘Gﬁér%zﬁ%c%%”}? eétéréd into 2 Coal Lease (the “Lease), covering approximately 18.773.56 acres
in Fayette County, West Virginia (the “Decp Water Property”).

2. By letter dated April 3, 2020, PLCs provided Notice of Termination 1o
Deep Water and Guarantor t‘::er%ﬁy iezminéﬁng the Lease based on the failure to mine 50,000

tons per quarter for two consecutive gquarters as required under Article V, Section 5.1, 2 non-

EXHIBIT




curable condition of default and for failure to remediate permitting and environmental violations
as required under Article IV, Section 4.3, 10.1, 15.1, 25.1, 29.2, and 29.3 of the Lease.
3. In a response dated April 8, 2020 Deep Water disputed the Lease

termination and stated that “[y]our purported termination is void and of no effect. Deep Water

“Resources . . contiimes o eqjoy all tights uader the Lease, including access to all fciliies for

any purpose, including environmental goﬁipi%aace,”
4. OnMay 5, 2020 PLC submitted to Deep Water and New Trinity a Notice
and Initiation of Arbitraﬁon and requested that the arbitration be bifurcated into fwo phases:
Phase 2 - PLCS seeka éetenwnmmﬂ #5 8000 88 }}zésas.iuabi% but at
a minimum within the time required by the Lease, that {3} the
Lease is terminated and (ii) Lessee must immediately cause all
permits to be transferred to a designee of PLCs,
and
Phase 2 — PLCs seek compensation for the damsges caused by
Lessee to PLCs based on violations of the Lease as set forth in the
Notice.
5. Phase § héaﬁng of the Arbitration was conducted on ?mgust 13 and 14,
2020 followed by an agreed briefing schedule. Nooe of the parties briefed Phase 1 ftem (i)
regarding transferring p&mﬁts and accordingly the Arbitrators have not addressed this issue
but it is available to %}e addretss d in the Phase 2 arbitration prcc:redmgs or i}}r awrnitlen roquest
from any of the parties for additional proceedings by the Arbitrators under the Phase 1
progeedings.
6. Sometime between August 2019 and Ociober 2019, Decp Water ceased
coal production from the Open Fork Surface Mine and the Taylor Branch Surface Mine on the

Deep Water Property. According to Deep Water’s representative, Pranav Aparwal, the



primary reason Deep Water ceased coal production on the Deep Water Property and idled all
mining activity was becanse Deep Water was unable to market and sell its coal.
7. On or about October 24, 2019, Deep Water sold its last remaining coal
mventory on the Deep Water Property.
g For 2019, Dreep Water produced and sold the following tons of coal from

the Deep Water Property:

" Quarter “Tons |
15t 2019 25,376

[20d 2019 | 14937

3rd 2019 39,002 |

4th 2019 15,845

Total | 95,170 -

| Y | ————

9. From October '25!;9 to May 5, 2020, Deep Water did not mine or sell any
coal fr?)m_ the Dee*g Water Property, |

10, It is undisputed by the partics that during the 46 Quarter of 2019 and First
Quaster of 2020, Deep Water did not mine, seli and ship 50,000 tons per quarter for two
consecutive calendar quariers,

11, Lease Article V. Section 5.1 provides that beginning on the 2
anniversary of the Lease “... Lessee shall be in defaalt of t}ﬁs covenant to diligently develop and
maintain operations within the Leased Coa! Tracis iff Lessze shall 55 to produce and ship
therefrom al least fifty thousand (50,000) clean tons of cosl from the Leased Coal Tracts per

calendar quarter for any two (2} consecutive calendar quariers.”



12, Lease Article V, Section 5.1 further provides “Lessee shall rvport
promptly in writing to PLC any suspension of operations, reasons therefor and expected duration
thereof”

130 In 20019 I}éep“_‘&‘faiﬁr'iﬁité coal iniging on the property.

14, Deep Water did not report in writing to PLC of this suspension of
operations, reasons therefor and expected duration thereof,

15, Deep Water could not sell coal in the domestic met market because: (1}
Beép Water was 8 “new entrant” having reopened in 2017 after 2 years being idle and they had
lost their prior customers; (2) the domestic customers take bids and negotiate coniracts in the
period July — November for contract deliveriss in the fe:siioéaiag vear; (3) Deep Water was not
operating in 2017 in time to make bids for 2018 delivery; and (4) in 20_518‘ Deep Waler made
offers to sell coal for 2019, bu{:éi‘d not win because existing producers did not give up their
g:ngt;omezfs.

16. As 2 result of being unable to obfain a domestie sales contract, Deep
Water was forced to rely on “spot zéza;ké‘t” sales 1o the export market and was unable to obtain
nesv spot market sales.

17.  Deep Waler's last coal sales in October 2019 {éu;ing' e 4th Quarter of
2019) were priced at:

“a) Met coal sales to Integrity - $92.00 per ton
b) Low-ash coal sales to Calgon - $118.00 per ton

¢} Steam coal sales to Dominion - $70.00 perton



18.  Deep Water's cost per ton of cosl played a role in its decision to idie
mining at the Deep Water Property. Deep Water introduced two charts which indicaied that
Deep Waier’s average net cost per ton was $141.48 from January 2018 to May 2019 and §135.98
from June 2019 to October 2019,

- 19, Based on the sales prices reporied to PLC in ils royalty statements and
Dieep Water's avemé; .netb cost per ton of‘ coal, Deep Water never eamed a profit on the sale of
ceal from .-Septembcr 1, 2017 to October 2019 %vhen mining operations were idled on the Deep
Water Property.

20. Deep Water presented testimony through Mr. Agarwal on direct
examination and adverse witness Greg Woolen on Cross examination that their interpretation of 2
d?ﬁ‘:ﬂiﬁ under Lease Article V, Section 5.1 was conditional on the existence of fair prices being
obtainable for coal produced from the leased property, & market to sell the coal existing and that
the coal can be ?easaﬂa%}iy produced.

21 Deep V_Waier ;):éscmed testimony through Mr. Agarwal on direct
examination and adverse witness Gleg Wooten on cross exarmination that their interpretation of
the Lease is before é,iarmhmzisa of the Lease under Article ¥, Bection 5.1 can occur 2 notice of
default with right to cure had to be provided by PLC to Deep Water.

22, No notice of default with right to cure the default under Article ¥, Section
5.1 was provided to Deep Water by PLC.

23.  The Deep Waiter Property coniains approximately 69.8 millior tons of
recoverable coal resorves. Approximately 54 million tons of those are surface based reserves and

approximately 15 million of those tons are deep-mine based reserves.



24.  Mr. Whipkey presented financial models for the Open Fork Surface Mine,
Taylor Branch Surface Mine and Deep Mine 11, setting forth his opinion on the mine production
forecast, raw tons mined, clean tons produced, mining cost per ton for each of the 3 Deep Water
mines and the EBITDA or eamings per ton using Deep Waler's sales price and the costs from
witness Seth Schwartz,

25, Mr. Whipkey testified that a prudent operator would have mined at least
50,000 tons of coal per quarter from the Decp Water Property for the last quarter of 2019 and
‘st quarter of 2020 and done so af a profit.

26.  PLC provided evidence from Seth Schwariz that the market price for Deep
Water’s metallurgical coal was similar to the price Desp Water obtained for its coal sales
‘thmughom the period of the Lease and that based o sctual market data the wieighted averags
narket price for the relevant period (2019 through the 1st Quarter of 2002) for Sﬁcp Water’s
metalturgical coal was {i) for &}_ey%:aif. 2019 $102.76 per ton FOB mine; and (i) for the first
quarter of 2020 $94.46 per ton FOB mine.

27, Mr. Schwartz testified that eﬁﬁc&vﬁy the year 2019 through first quarter
of 2020, was the strongest market pricing for met coal in recent memory. World met markets fell
in the third quarter of 2019 but to levels that met coal producers still considered to be favorsble.
Met coal world markets ratlied and the fivst guarter of 2020 was a strong guarter for met coal

“prices and profitabilily.
28 Deep Watér operated on the Deep Water Property under permits held in
the name of Frasure Creck Mining LLC, a wholly owned subsidiary of New Trinity Coal, Inc.

which consists of 10 active permits and 4 inactive pormits relating to the Deep Water Property.



29, During the year 2018 through September 16, 2019, Deep Waler incurred
numerous WVDEP Notices of Violations and Cessation Orders.
30.  During the period September 16, 2019 through December 18, 2019, Deep
Water incurred numerous WVDEP Notices of Violations and Cessation Orders.
Violations and Cessation Orders.
32, All Deep Water’s active mining permits are currently subject to Cessation
Orders and in a show cause status and each of these Cessation Orders expressly state that Dezp
Water must “Cease all operations on the entire permit”,
33, Deep Waler offered evidence and or testimony that a Consent Order with
WYDEP, which provided a resolution process for the WVDEP Notices of Violations and
Cessation Orders was 'penéiing bu‘ éme to the termination of the lease by PLC a final Consent
Order was pot entered Inio by WVDEP with Deep Water,
34.  Any Deep Water Defaults related to permit obligations under Article IV,
Section 4.3 and Article X, Section 10.1LC are curable under Lease Article TV, Seciion 4.3 and
Article X, Section 10.1 after PLC gives a Notice of Default.
35.  No Notice of Defaults related 10 permit obligations were given o Deep
Water by PLC.

Arbitrators Decision and Award

BY: Arbigators Casey and McCuskev:

1 The interpretation of the language of the Lease is up to the Arbifrators.
2 Pussuant to Lease Asticle V, Section 5.1 of the Lease, the condition of

-y

default for failing to produce and ship at least 50,000 clean tons of coal frorn the Leased



Premises for two consecutive calendar guariers existed as of the Apdl 2, 2020 Notice of
Texmination, the default was ol curable, and upon the Nofice, the Lease terminnted under
Sections 29.1{c}, 29.2 and 29.3 of the Lease,

defanlt under the Lease Article V, Section 5.1.

4. Due to the defauli under Lease Article ¥, Seetion 5.1 and the resulting
ferminstion of the Légse, whethez_ D‘:ep Water's failure to remediate permitting and
environmenial vm?&zmzs uﬁd&y the Lease is an independent basis for termination of the lease and
whether such actions were subject to Notice of Default with rights to cure are not nevessary for
ﬁzé Arbitrators 0 address.

5. v?i_aasz 1 item (i1 rsgardmg transferring pe;mﬁz 1s not part of this
Asbitrators Decision and ﬁwazd but it mg ?:* addressed in the Phase 2 arbitration proceedmes oF
%;, & W%en Iﬁizuéﬁa ﬁesl an‘y sf %mt parh“s for additional procecdings by the Arhitrators a5 part

of the Phase 1 pmceeémgs

Dated Se;ﬁismber 22 20240,

f ,A' "f'a

.é:)/,e{/f’/z Lher

.N,Lk (szs::x E;mvgp;” Thi tx&m _
FA e T
i{ / ‘{ { Lo :{;ﬁ £y
’/*f'j»j : ; & o /
/ /1ohn McCuskey, Atbitrator _;

3. _ANotice of Default with right fo cure was not requived for the uncurable



By Arbiirator Pence:

I inferpret Article V., Section 5.1 of the Lease C‘GﬁSiSir‘:H‘t with the testimony of
PLC witness Greg Wooten and Deep Water in that the three conditions set forth therein must be
met before the 50,000 ton requirement applies; namely whether (1) fair prices are obtainable, (2)
Deep Water has the» capacity to meet market éemané;s, and to the extent (3) it can reasonably be
dore under the Lease. While 1 agres ﬁ’iﬁi Arbiﬁa’mfs Casey and M«;Clgkgy that the failuwre to
produce 50,000 tons per quarter for two guarters is not curable under Sections 25.1(c) and 29.2
of the Lease, I find that these pr(}visions must be read in conjunction with Sestions 22.1{(g)(iv)
and Section 29.2. 1 find that PLC had actual knowledge that Deep Waler was not producing

sufficient tonpage in the 4" Quzmér of 2019 and the 1% Quarier of 2020.

I therefore construe the Lease to require PLC to pmvidé notice that PLC
considered Deep Water’s production or lack thfe;éof in the 4™ Quarter 0f 2019 and the 1 Quarter
of 2020 as & violation of its obligation in S&cﬁon 5.1 ofthe Lease to ‘*dﬁigéﬁﬁyz and emfgeﬁ;:aliy
open, develop and maintain operations a&:’ithin;h?: Leased Coal Tracts™ While this could be an
Fvent of Default per S_eétieﬁ 2?.3{g){i*y}, itis cutabjie.gjﬁr‘ﬁecti@n 29.2. 1 would therefore find
that the Lease did not tmiaéie 'becauge B:ef; \%ater was poi provided with an opportunity to

cure what PLC considered its inadequate production.



i concur with Arbitrators Casey and MeCus} 2y onthe aspect of their award dealing
with tné: alleged failure to remediate permitting and environmenial violations issues as well as the
issue relating to the wansfer of permits.

//’ L ff’}/,w//

/ /éfyﬁ,ﬁf;f (A [Crree
{Cheistopher Pénce, Arbitrator
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ARBITRATION PROCEEBING

In Re:

POCAHONTAS LAND LLC and
POCAHONTAS SURFACE INTERESTS LIC

DEEP WATER RESOURCES, LLC 2nd
NEW TRINITY COAL, INC.

ARBITRATORS’ DECISION AND AWARD ON
MATTERS RAISED FOR EMMFS}EA?’“ CONSIDERATION

Pocahonias Land, 1.1.C {formerly Poéai‘mmas Land C()?’pﬁ’a;iﬁﬂ} and Pocahontas
guzféae In{e;tsgs (mmm‘l} ?ecahemas S:zrface iﬁ&r@s&s Inc) {wii»sﬁwﬂ} FPLCT), Deep Water
Resomcés Lif {“Déep ‘%’af.cr’) az}d \‘ew '{z'miz‘y Coal, i‘z‘scv {"Guamanior™) participated in a
ieiagh{m}" ar;d virtual hearing with the Arbitrators on December 2, 2020, in response to PLC’
&,Cﬁmba; 1,. 2020 letter and Motion to Enforce Lease on two matiers for immediate
cez&szdemtmn: .

1. Transfer of mining permits, and

2. G‘,‘}?c_f‘iél}p of tr». tf:"3 p;cpu:kae;% plani

A preliminary matier raised by Deep Water and Guarantor is the scope of the Arbitrators”
auvthority to consider the above iwo matters. Deep Water and Guasantor supplisd the Arbitrators
with case,.iaw 1o ,,supﬁort,t&@i’: i}asitiagz ﬁ%&é on the invilation of the Arbitrators the parties
provided briefs in support of their respe ective positions on this preliminary matter.

The Arbitrators met telephonically on December 15, 2021 and, having considerad the

argument of Counsel and the parties” briefs make the following Findings of Fact and Decisions

EXHIBIT

2




3. The Arbitrators order Deep Water to take all actions under its power {o
transfer any interests it has to any and all equipment, buildings and structures comprising the
coal preparation plant to PLC or others as directed by PLC and (o take all actions under ifs power
fo cause no mterference with the use and operation of the preparation plant by PLC or others and
to report in writing, via email, to the Afbitrators and other parsies by close of business December
22, 2026 ifit cannot effectuate the transfer.

4. If Deep Water contends it cannot effectuate the transfer as set out in the
preceding item 3 then PLC and Deep Water will produce any docurments or other evidence by
affidavits which demonstrate ownership of the equipment, buildings and structures
compromising the coal preparation plamt, via email, to the Arbitrators and other parties by close

of business on December 30, 2020,

Dated: Decembor 18, 2020,

M c” @y
Nick Casey, Unie- “Arbitrator
A 17
&Zvé/&f A CR ‘gi "";/;ﬁy/ Wl ,;zmafjaw
Ch?“sswpﬁer Peree, Arbitraton i °
: x’

.

o/ A, (z!/u,} fg, O ./// W) f?é%ﬂfm

John MeCuskey, A



~ west virginla depariment of enviionmental protection
Division of Mining and Reclamation Austin Caperton, Cabinet Secretary
601 57% Street, Charleston, WV 25304 e e depwv g
{304)926-0450 Fax: (304) 926-0456

December 10, 2020

Frasure Creek Mining, LLC
P. C. Box 100
Oak Hill, WV 25901

Re:  Permit No. $300311 / SC #1657, 1810

Dear Operator;

On the 18" Day of April, 2020 and the 15® Day of May, 2020, the Department of
Environmental Protection notified you that the above referenced mining operation was in
violation of Article 3, Chapter 22 and the rules and regulations promulgated thereunder. You
were further advised to show cause why said permit should not be revoked and associated bond
forfeited. A Suspension Order was issued on September 21, 2020. Frasure Creek Mining, LLC
has failed to comply with the terms and conditions of the Suspension Order. ’

Therefors, I hereby find and conclude that you have failed to show cause why the operation on
the above referenced permit should not be revoked. Therefore, pursuant to the West Virginia
Code, 22-3-17(b), I declare Permit Number 8300311 and the associated bond forfeited.

_ -Sinc‘é:rely,v

//Wé . el
Harold Ward
Director

HW/mms
ces: Larry Dunn, Environmental Inspector Supervisor

Steve Sizemore, Assistant Director

Jason Deal, Environmental Inspector

Nicki Taylor, Assessment Officer

Samuel Coffey, Permitting {Charleston)

Amy Halstead, AVS ' '

Rob Rice, Director — Div. of Land Restoration

Mike Sheehan, Manager — Special Reclamation (Philippi}
Jason Fox — Special Reclamation (Fayetteville)

Nathan Parks — Special Reclamation (Fayetteville)

Carla Poling- Special Reclamation (Philippi)

EXHIBIT

Promoting a healthy environment. 3




- wes! virginio deparfrment of environmenial protection

Austin Caperton, Cabinet Secretary
- depvegov

Division of Mining and Reclamation
601 57% Street, Charleston, WV 25304
T {304y 926-0490 TFax: (304) 9260456

December 14, 2620

Frasure Creek Mining, LLC
P.O.Box 100 -
Oak Hill, WV 25901

Re: Permit No. S301309 / SC #1556, 1573, 1600, 1655

Dear Operator:

~On the 5" of September, 2019, the 19" of December, 2019, the 13" of March, 2020 and the
18™ of April, 2020, the Department of Environmental Protection notified you that the above
referenced mining operation was in violation of Article 3, Chapter 22 and the rules and '
regulations promulgated thereunder. You were further advised to show cause why said pennit
should not be revoked and associated bond forfeited. A Suspension Order was issued on
September 21, 2020. Frasure Creck Mining, LLC has failed to comply with the terms and

conditions of the Suspension Order.

' Therefore, 1 hereby find and conclude that you have failed to show cause why the operation
‘on the above referenced permit should not be revoked. Therefore, pursuant to the West Virginia
Code, 22-3-17(b), T declare Permit Number 5301309 and the associated bond forfeited.

Sincerely,

Harold Ward
Director

HW/mms
ces: Larry Dunn, Environmental Inspector Supervisor

‘Steve Sizemore, Assistant Director

Jason Deal, Environmental Inspector

Nicki Taylor, Assessment Officer

Samuel Coffey, Permitting {Charleston)

Amy Halstead, AVS
‘Rob Rice, Director — Div. of Land Restoration

Mike Sheehan, Manager — Special Reclamation (Philippi)
Jason Fox — Special Reclamation (Fayetteville)

Nathan Parks — Special Reclamation {Fayetteville)

Carla Poling- Special Reclamation (Philippi}

Promoting a healthy environment,



west virginia depariment of environmental protection
Division of Mining and Reclemation Austin Capéerton, Cabinet Secretary
601 7% Swresy, Charleston. WV 25304 . depwvgov
{302) 926-0490  Fax: (304) 926-0456

December 14, 2020

Frasure Creek Mining, LLC
P.O.Box 100 ..
Qzk Hill, WV 25901

Re:  PermitNo. 8301705 / SC #1596, 1814

Dear Operator:

On the 13® Day of March, 2020 and the 15% Day of May, 2020, the Department of

Environmental Protection notified you that the above referenced mining operation was in
violation of Article 3, Chapter 22 and the rules and regulations promulgated thereunder. You
were further advised to show cause why said permit should not be revoked and associated bond
forfeited. A Suspension Order was issued on September 21, 2020. Frasure Creek Mining, LLC
has failed to comply with the terms and conditions of the Suspension Order.

Therefore, Ihereby find and conclude that you have failed to show cause why the operation
on the above referenced permit should not be revoked. Therefore, pursuant to the West Virginia
- Code, 22-3-17(b), I declare Permit Number $301705 and the associated bond forfeited.

Sincerely,

fossdel O Yhaed

/,‘z{{arefd Ward

Director

HW/mms
ccs: Larry Dunn, Environmental Inspector Supervisor
Steve Sizemore, Assistant Director
Jason Deal, Environmental Inspector
Nicki Taylor, Assessment Officer
Samuel Coffey, Permitting {Charleston)
Amy Halstead, AVS .
Rob Rice, Director — Div. of Land Restoration
Mike Sheehan, Manager — Special Reclamation (Philippi)
Jason Fox - Special Reclamation (Fayetteville)
Nathan Parks - Special Reclamation (Fayetteville)
Carla Poling- Special Reclamation (Philippi)

Promoting & healthy environment.



west virginia depariment of environmental protection
Division of Mining and Reclamation ’ v Austin Caperton, Cabinet Secretary
801 375 Swreet, Charleston, WY 25304 dep.wv.goy
(3043 926-0490 Faxl (304 9260456 T T * o

December 14, 2020

Frasure Creek Mining, LLC
P.O.Box 100 '
Oak Hill, WV 25901

Re: Permit No. 0500106 / SC #1812

Dear Operator:

- On the 15™ Day of May, 2020, the Department of Environmental Protection notified you that
the above referenced mining operation was in violation of Article 3, Chapter 22 and the rules and
regulations promulgated thereunder. You were further advised to show cause why said permit
should not be revoked and associated bond forfeited. A Suspension Order was issued on
Septemnber 21, 2020. Frasure Creek Mining, LLC has failed to comply with the terms and

conditions of the Suspension Order.

Therefore, 1hereby find and conclude ﬁ}at‘y‘g‘u have failed to show cause why the operation
on the above referenced permit should not be revoked. Therefore, pursuant to the West Virginia
Code, 22-3-17(b), I declare Permit Number G500106 and the associated bond forfeited.

Sincerely,

Y ool
Harold Ward
Director

HW/nms T P
ccs: Tim Justice, Environmental Inspector Supervisor
Steve Sizemore, Assistant Director
Laurence R. Abbott, Environmental Inspector-in-Training
Nicki Taylor, Assessment Officer
Samuel Coffey, Permitting (Charleston)
Amy Halstead, AVS - :
Raob Rice, Director — Div. of Land Restoration
Mike Sheehan, Manager — Special Reclamation (Philippi)
Barry Curry— Special Reclamation (Charleston)
Carla Poling- Special Reclamation (Philippi)

Promotling a healthy environment.



west virginia departrnent of environrmental profection
Austin Caperton, Cabinet Secretary

Division of Mining and Reclamation

601 57% Streer, Charleston, WV 25304
(304) 9250490 Fax. (304) 926-0456

December 14, 2020

Frasure Creek Mining, LLC
P.O.Box 100
Quk Hill, WV 235901
Re: Permit No. 8303807 / SC #1572, 1592, 1595, 1811

Dear Operator:

~ On the 19% Day of December, 2019, the 26 Day of February, 2020, the 13® Day of March,
2020, and the 15" Day of May, 2020, the Department of Environmental Protection notified you
that the above referenced mining operation was in violation of Article 3, Chapter 22 and the rules
and regulations promulgated thereunder. You were further advised to show cause why said
permit should not be revoked and associated bond forfeited. A Suspension Order was issued on
September 21, 2020. Frasure Creek Mining, LL.C has failed to comply with the terms and

conditions of the Suspension Order.

 Therefore, 1 he?eby' find and conclude that you have failed to show cause why the operation
on the above referenced permit should not be revoked. Therefore, pursuant to the West Virginia
Code, 22-3-17(b), I declare Permit Number 8303807 and the associated bond forfeited.

Sincerely,

/A‘“fl"‘{'@' ﬁ{wf

_ Harold Ward
Director

" HW/mms
-ces: Larry Dunn, Environmental Inspector Supervisor
Steve Sizemore, Assistant Director
Jason Deal, Environmental Inspector
Nicki Taylor, Assessment Officer .
Samuel Coffey, Permitting (Charleston)
Amy Halstead, AVS _
Rob Rice, Director — Div. of Land Restoration
Mike Sheehan, Manager — Special Reclamation (Philippi)
Jason Fox — Special Reclamation (Fayetteville)
Nathan Parks — Special Reclamation (Fayetteville)
Carla Poling- Special Reclamation (Philippi)
Promoting a healthy environment.



, west virginia deporfmen? of environmemaé protection
) Dmson of Mining and Reclamation . Austin Caperton, Cabinet Se:,reta'}
601 57" Streer, Charleston, WY 25304 dep.wv.gov

“(304) 926:049C Fax: {304)926:0456
December 14, 2020

'Frasure Creek Mmmg LLC

P.0.Box 100
Oak Hill, WV 25901

Re: Permit No. 0501502 SC 2004

Dear Operator

 On the 20 Day of chober 2020, the Department of Envzronmentai Protection notified you
that the above referenced mining operation was in violation of Article 3, Chapter 22 and the rules
and reguiaﬁons promiilgated thereunder. You were further advised to shom cause why said
pemnt shouié not be rev oked and a~somatec§ bond forfeited. :

. Smce you faﬁed to request a hearing, Ihe;eby ﬁnd and conclude that you have failed to show
cause why the operation on the above referenced permit should not be revoked. Therefore,
‘pursuant to the West Virginia Code, 22-3- 1 /("b), 1 éecfare Permit ’\Eumber 0501502 and the

L :assocxated bond forfe:teé '

Sincerely,

H arold Waré

- Director

Hmems o :
ccs: Dallas Runyon Regmnal Assistant Dxrector

“Tim Justice, Environmental Supervisor
Laurence Abbott, Inspector-in-Training
John Flesher, Enforcement Coordinator
Nicki Tayior Assessment Officer
- Samuel Coffey, Permitting-HQ '
Rob Rice, Director — Division of Land Rﬁstoraﬁon
Mike Sﬁeehan Manager — Special Reclamation (Philippi)
Steve Nestor—S;}emai Reclamation
Barry Curry-Special Reclamation
Carla Poling, Philippi

- Promoting a healthy environment.



west virginla departrment of environmental protection
Division of Mining and Reclamation Aastin Caperton, Cebiner Secrotary
601 575 Swreet, Charleston, WV 23304 T dep.wv.gov
T304 926-0490 Fax {304y 9260456 T

December 14, 2020

Frasure Creck Mining, LLC
P. 0. Box 100
O=k Hill, WV 25901

Re: Permit No. U301210 7 SC#1661, 1827

Dear Operator:

On the 24™ Day of April, 2020 and the 27® Day of May, 2020, the Department of
Environmental Protection notified you that the above referenced mining operation was in
viglation of Article 3, Chapter 22 and the rules and regulations promulgated thereunder, You
were further advised to show cause why said permit should not be revoked and associated bond
forfeited. A Su;pensxoz} Order wasissued on September 21, 2020. Frasure Creek Mmm g, LLC
has faﬂed to comply with the terms and condztxons of the Suspenswn Order. '

- Therefore, 1 hereby find and conclude that you have failed to show cause why the operation
on the above referenced permit should not be revoked. Therefore, pursuant to the West Virginia
Code, 22-3-17(b), I declare Pezmzt Number U301210 and the assoc;ated bond ff}rfeltéd

Sincare}}g

Harold Ward
Director

HW/mms
ces: Manuel Seijo, Environmental Inspector Supervisor

Steve Sizemore, Assistant Director
Ryan Thomas, Environmental Inspector
Nicki Taylor, Assessment Officer
Sa_mue} Coffey, Permitting (Charleston)
Amy Halstead, AVS
Rob Rice, Director — Div. of Land Restoration
Mike Sheehan Manager — Special Reclamation (Philippi)
Jason Fox - Specza] Reclamation (Fayetteville)
Nathan Parks — Special Reclamation (Fayetteville)
Carla Poling- Special Reclamation (Philippi}

Promoting & healthy environment.



west virginia depariment of environmental protection
Division of Mining and Reclamation Austin Caperton, Cabinet Secretary
(601 57" Street, Charleston, WV 25304 _ e depawvgoy
(304) 926-0490 Fax: (304) 926-0436 .

December 14, 2020

Frasure Creek Mining, LLC
P. O. Box 100 '
Oak Hill, WV 25901

Re: Permit No. 5301601 / SC £1564, 1565, 1597, 1654, 1813

Dear Operator: |

‘On the 7* Day of November, 2019, the 3™ of December, 2019, the 13% of March, 2020, the
18% of April, 2020 and the 15% Day of May, 2020, the Department of Environmental Protection
notified you that the above referenced mining operation was in violation of Article 3, Chapter 22
and the rules and regulations promulgated thereunder. You were further advised to show cause

| why said permit should not be revoked and associated bond forfeited. A Suspension Order was

issued on September 21, 2020. Frasure Creek Mining, LLC has failed to comply with the ferms
and conditierés of the Suspension Order. , ‘
“Therefore, I ‘h‘ereby find and conclude that you have f’aﬂéd to show cause why the operation

on the above referenced permit should not be revoked. Therefore, pursuant to the West Virginia
Code, 22-3-17(b), T declare Permit Number §301601 and the associated bond forfeited.

Sincerely,
Sopstsl O z,éa[
/" "Harold Ward
Director

HW/mms ,
ccs: Larry Dunn, Environmental Inspector Supervisor

Steve Sizemore, Assistant Director

Jason Deal, Environmental Inspector

Nicki Taylor, Assessment Officer

Samuel Coffey, Permitting (Charieston)

Amy Halstead, AVS

Rob Rice, Director — Div. of Land Restoration

Mike Shechan, Manager — Special Reclamation (Philippi}

Jason Fox — Special Reclamation (Fayetteville)

Nathan Parks — Special Reclamation (Fayetteville)

Carla Poling- Special Reclamation (Philippi)

Promoting a healthy environment.



west virginlo deparmeant of enviionmental protection

Austin Caperton, Cabinet Secretary
dep.wv.goy

Division of Mining and Reclamation
601 57 Sireet, Charleston, WV 23304
(304) 926-0490 "Fax: {304) 9260456

December 14, 2020

Frasure Creek Mining, LLC
P. 0. Box 160
Oak Hill, WV 25901

Re: Permit No. U300801 / SC #1598, 1658

Dear Operator:

On the 13% Day of March, 2020 and the 18" Day of April, 2020, the Department of
Environmental Protection notified you that the above referenced mining operation was in
violation of Article 3, Chapter 22 and the rules and regulations promulgated thereunder. You
were further advised to show cause why said permit should not be revoked and associated bond
forfeited. A Suspension Order was issued on September 21, 2020. Frasure Creck Mmmg, LLC
has fa;led to comp}y with the terms and candmons of the qaspensmn Order. -

'!'herefbre 1 hereby find and conclude that you have faﬁed to show cause why the operation
on the above referenced permit should not be revoked. Therefore, pursuant to the West Virginia
Code, 22-3-17(b}, I declare Permit Number U300801 and the assocmted bond forfeited. '

Sincerely,

/" Harold Ward
Director

HWmms
ces: Larry Dunn, Environmental Inspector Supervisor

Steve Sizemore, Assistant Director

Jason Deal, Environmental Inspector

Nicki Taylor, Assessment Officer

Samue! Coffey, Permitting (Char}esion)

Amy Halstead, AVS

Rob Rice, Director — Div. of Land Restoration

Mike Sheehan, Manager — Special Reclamation (Philippi)
Jason Fox — Special Reclamation {Fayetteville)

Nathan Parks — Special Reclamation (Fayetteville)

Carla Poling- Special Reclamation (Philippi) -

Promoting a healthy environment.



west virginia depariment of envionmenial protection

Austin Caperton, Cabinct Secretary
_depwvgov

Division of Mining and Reclamation
801 57% Street, Charleston, WV 25304
T304y 926-0490 Faxr (304) 9260456 o

December 14, 2020

Frasure Creek Mining, LLC
P. 0. Box 100 ’
Oak Hill, WV 25901

Re; Permit No. §501006 / SC #1872

Dear Operator:
- On the 10® Day of July, 2020, the Department of Environmental Protection notified you that
the above referenced mining operation was in violation of Article 3, Chapter 22 and the rules and
regulations promulgated thereunder. You were further advised to show cause why said permit
should not be revoked and associated bond forfeited. A Suspension Order was issued on
September 21, 2020. Frasure Creek Mining, LLC has failed to comply with the terms and
conditions of the Suspension Order. . ’

" Therefore, 1 h'ereb)} find and conclude that you have failed to show cause why the operation
on the above referenced permit should not be revoked. Therefore, pursuant to the West Virginia
Code, 22-3-1 7(b)_. I declare Permit Number 550'1096 and the associated bond forfeited,

Sincerely,

/ AR ;;zé:azf
Harold Ward
Director

HW/mms o b
- ces: Tim Justice, Environmental Inspector Supervisor
" Steve Sizemore, Assistant Director
- Laurence R. Abbott, Environmental Inspector-in-Training
Nicki Taylor, Assessment Officer
Samuel Coffey, Permitting (Charleston)
Amy Halstead, AVS T
Rob Rice, Director — Div. of Land Restoration
Mike Sheehan, Manager — Special Reclamation (Philippi)
Barry Curry— Special Reclamation (Charleston)
Carla Poling- Special Reclamation (Philippi}

Promoting a healthy environment,



west virginia department of environmental protection

Division of Mining and Reclamation Austin Caperion, Cabinet Secretary
601 57* Street, Charleston, WV 25304 m e depowvgoy

{304) 926-0490 Fax: (304) 9240438

December 14, 2020

Frasure Creck Mining, LLC
P. O.Box 100 '
Oak Hill, WV 25901

Re: Permit No. U300606 / SC #1656

Dear Operator:

~ On the 18" Day of April, 2020, the Department of Environmental Protection notified you
that the above referenced mining operation was in violation of Article 3, Chapter 22 and the rules
and regulations promulgated thereunder. You were further advised to show cause why said
-permit should not be revoked and associated bond forfeited. A Suspension Order was issued on
~ September 21, 2020. Frasure Creek Mining, LLC has failed to comply with the terms and
conditions of the Suspension Order. = ' : '
- Therefore, 1 hereby find and conclude that you have failed to show cause why the operation
“on the above referenced permit should not be revoked. Therefore, pursuant to the West Virginia
Code, 22-3-17(b), I declare Permit Number U300666 and the associated bond forfeited.

Sincerely,

Harold Ward
‘Dire ctor

HW/mms
ces: Larry Dunn, Environmental Inspector Supervisor
Steve Sizemore, Assistant Director
Jason Deal, Environmental Inspector
Nicki Taylor, Assessment Officer
Samuel Coffey, Permitting {Charleston)
Amy Halstead, AVS '
Rob Rice, Director — Div, of Land Restoration
Mike Sheehan, Manager — Special Reclamation (Philippi)
Jason Fox — Special Reclamation (Fayelteville) _
Nathan Parks — Special Reclamation (Fayetteville)
Carla Poling- Special Reclamation (Philippi)
Promoting a healthy environment.



west virglnia department of environmental protection
Austin Caperton, Cabinet Secretary

Division of Mining and Reclamation
) L depwvgov

601 537 Srreet, Charleston, WV 25304
304y 926-0490 TFax: (303) 9260456

‘December 14, 2020

Frasure Creek Mining LLC
P. Q. Box 100
Oak Hill, WV 25901

Re: Permmit No. §502201 SC 2003

Dear Operator:

On the 29% Day of October, 2020, the Department of Environmental Protection notified you
that the above referenced mining operation was in violation of Article 3, Chapter 22 and the rules

and regulations promulgated thereunder, You were further advised to show cause why said

permit should not be revoked and associated bond forfeited.

Since you failed to fequési a iiearing; i hereby find and conclude that you have failed to show
cause why the operation on the above referenced permit should not be revoked. Therefore,
pursuant to the West Virginia Code, 22-3-17(b), I declare Permit Number §502201 and the

associated bond forfeited.

Sincerely,
/Mi V) ?4’!4/44’[’
Harold Ward

Director

ces:  Dallas Runyon, Regional Assistant Director
Tim Justice, Environmental Supervisor
‘Laurence Abbott, Inspector-in-Training
John Flesher, Enforcement Coordinator
Nicki Taylor, Assessment Officer
Samuel Coffey, Permitting-HQ
Rob Rice, Director — Division of Land Restoration
Mike Shechan, Manager — Special Reclamation (Philippi)
Steve Nestor-Special Reclamation
Barry Curry-Special Reclamation
Carla Poling, Philippi

Promoting a healthy environment.



Pocabontas Land LIC
. P.0.Box 1517
800 Princeton Avenuse
Blueficld, West Virginia 24701

Pogahontas Surface Interests LLC
P.0. Box 1517
8460 Princetos Avenne
Bioehield, West Virginis 24701

April 3, 2020

Deep Water Resources, LLC Paul Salnja, Esquire
PO Box 1060 - Saluja Law Office, PLLC
Odk Hill, West Virginia 25901 P.O.Box 3856

' Charleston, West Virginia 25301
New Trinity Coal, Inc. =3 Panl Saluja, Esquire
PO, Box 100 . . Saluja Law Office, PLLC
Oak Hill, West Virginia 25901 112 Capitol Street, Suite 400
DR ol L, Sy Charleston, West Virginia 25301
Steven . Thompson, Esq.
Barth & Thormpson Law Offices
202 Berkeley Street
Charleston, WV 25302

Re: Notice of Termination
Gentlemen:

: - Deep Water Resources, LLC is in default under that certain Coal and Surface Lease (the
“Lease™), dated September 1, 2017, between Pocabontas Land LLC (formerly Pocahontas Land
Corporation) ard Pocahontas Surface Interests LLC (formerly Pocahontas Surface Interests, In¢.),
as Lessors, and Deep Resources, LLC, as Lessee, and New Trinity Coal, Inc., as Guarantor, for
the following: (f) the failure to produce and ship fifty thousand fons of coal from the Leased Coal
Tracts per calendar quarter beginning upon the second amniversary of the Lease, and otherwise to
diligently develop and maintain operations within the Leased Coal Tracts, as required under

Article V, Section 5.1, (if) the failure failing to comply with permit obligations and environmental

regulations and to cure violations cited by the West Virginia Division of Environmental Protection,
and thereby failing to comply with all applicable laws of the State of West Virginia and the United
States of America and all rules and regulations thereunder, as required under Article IV, Section
4.3 and Article X, Section 10.1 by, and (fii) by allowing an entity other than Lessee to hold or to
be named as the permities of or designated operator on any permit issued by a governmental
authority for the purposed conducting mining operations, reclamation operations or any similar
activities on the Leased Coal Tracts in violation of Article V, Section 5.3.

EXHIBIT




Deep Water Resources, LLC
New Trinity Coal, Inc.

Paul Saluja, Esquire

April 3,2020

Page 2

The viclations above under Article V, Sections 5.1 and 5.3 are not curable, and accordingly,
both Lessors hereby declare that the Lease has terminated effective April 2, 2020 and do hereby
provide this Notice of Termination. In addition, the termination effected hereby, and this Notice

_of Termm&non also tanmnates yournght of Ent:q, R

- All ob};gauons that survive termination of the Lease shall continue in effect, including
without lnmtanon ali indemnity Gbixgat:ons and aﬂ 0bhoanons to comply with laws.

Lessors are izereby exemisiﬁg their rights {o retain all equipment and improvements on the
leased premxses

Lessors will be t&kmv possession of the pmperty on the date of this notice and zzzstaﬂmg
their own security personnel.

Lessors have not performed a complete audit of Lessee’s performance under the Lease,
and accordingly, do not waive any rights with respect to any other failures that may exist and
expressly reserve all further rights and remedies under the lease and at law and in equity mckzdmg
but not hmﬂe{i to the option ts 1ake over the permiis or reqmre an assignment thereof.

' fontas &axﬁ’s’& }3? 15 LL€
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Hs: .Exe-wutwe Vice President

) ‘_,*A j,‘ " . N
Ais: _}Sxecutié”é Vice Presidsmt

Ce: Paul _Sai_uj s, Esq.
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WEST VIRGINJA SURFACE MINE BOARD

FRASURE CREEK MINING, LLC

Appellant,
\ Appeal No. 2021- (il -SMB
e e f— X — S RECEW -
DIRECTOR, DIVISION OF MINING AND RECLAMATION Surtach Ming Soerd
WEST VIRGINIA DEPARTMENT OF N ‘
ENVIRONMENTAL PROTECTION, JAN 2 § 202
Appellee.  RECEIVED
Syrface Mine Board

NOTICE OF APPEAL

v Appcﬂanﬁ Frasure Creek Mining, LLC {“Frasure”) is aggrieved by final orders issued by
the West Virginia Department of Environmental Protection, Division of Mining and Reclamation
(“DEP”) dated December 1 0, 2020 and December 14, 2020, that declare forfeiture of the penal
bonds asSoéiatedv with fourteen (14) different mining ‘permits issued to Frasure (“Forfeiture
Notices™).! Frasure is also aggrieved by .réiaied final orders dated December 14, 2020 issued by
' D_ELP to the surety for the penal bonds addressed in the Forfeiture Notices demanding notification
b\ '{hé vsu‘réty withn thirty (3'0) days of whether the surety will complete reclamation in aééérdénce
with the approvéd fec'iamaﬁéﬁ plans or remit payment to DEP in the amount of the penal bonds
("Sm'ety i:)eniem{isf’).
The facts relevant to this appeal and thé particular grounds on which the appeal is based,

including questions of fact and Iaw to be determined by the Board, are set forth in detail in

! Consistent with the Board’s Procedural Rules, W.Va, C.8.R.§ 49-1-1, Frasure files this single Notice of Appeal in
order 1o perfect is appeal of each of the Forfeiture Notices and Surety Demands described herein, in a manner that is
consistent with the orderly and efficient detennination of these matters. Should it be determined that Frasure muost
file separate notices of appedl a3 to gach such Forfeiture Order, Frasure asks that the Board treat this Notice of
Appeal us baving been filed separately as to each identified Forfeiture Order, and that {if necessary) the Board
provide Frasure with a reasonable opportunity to file separate appeal documents for each such Forfeiture Notice and

Surety Demand that has been appealed in this filing.

EXHIBIT = |

11351303v3




numbered paragraphs below. Amendment of this Notice of Appeal may be had only by leave of
the Board, and only for good cause shown.

- Frasure requests review of the Forfeiture Notices and Surety Demands, and that the
Forfeiture Notices and Surety Demands be reversed and vacated.

Dated: January 20,2021 Frasure Creek Mining, LLC
By Counsel -

\

e

Robert M. Stonestreet (W. Va. Bar No. 9370}
Chrisiopher B Power (W. Va. Bar No. 4286)
Babst Caliand Clements and Zomnir, P.C.
BB&T Square, STE 1000 ’

300 Surnmers St

Charleston, WV 25301

Phone; {681)2035-8888

TFax: (681)205-8814
rstonestreetzibabstealland.com

cpower @babstecalland.com
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1. By one letter dated December 10, 2020, DEP declared forfeited the penal bond associated

3. Frasure refers to all fourteen (14} letters collectively as the “Forfeiture Notices” and each

with Article 3 Mining Permit No. §-3003-11 issued to Frasure_fcf' the Taylor Branch #2

mine in Fayette County, West Virginia.

I. ORDERS BEING APPEALED

By thirteen (13) separate letters dated December 14, 2020, DEP declared forfeited the penal

bonds associated with the folldwing additional thirteen Article 3 Mining Permits issued o

Frasure:
Permit No. J Facility Name County of Operation
0-3007-01 Open Fork ﬁéulrnéci Fayette
0-3011-10 | Havlroad #1 = Fayette
0-5001-06 Isaban Prix?;ary Haulroad Mingo
0-5015-02 . T&pﬁ;ted Gur; Ga;ﬁ Haulroad Mingo
$-3013-09 Open fork #2 Surface Minev | Fayette

' 5-3016-01 Open Fork' Su'rvface‘ Mine Fayétte N o
$-3017-05 Glenco Hollow Surface | Fayette
S-3038-07 Taylor Br_anch Surface Fa}’#tté
§-5010-06 | White Oak Surface Mine Mingo
$-5022-01 Spring Fork Surface Mine | Mingo i
U-3006-06 Glenco Conveyor: | Fayette I
U-3008-01 Big Eagle #1. | Fayette
U-3012-10 Armstrong Creek Deep Fayette

separately as a “Forfeiture Notice.” The Forfeiture Notices are collectively attached as

3




Exhibit A to this Notice. Frasure refers to all the mining permits addressed by the Forfeiture
Notices collectively as the “Frasure Permits” and each separately as a “Frasure Permit.”
. Frasure received the Forfeiture Notices via certified mail on December 21, 2020.
. The total amount of all the penal bonds declared forfeited by DEP in December, 2020 by
the Forfeiture Notices is $9,891,720.00,
. By fourteen (14) separate letters dated December 14, 2020, DEP notified the surety for the
penal bonds a&d;essed in the Forfeiture Notices of the bond forfeiture declaration by DEP,
and demanded nofification by the surety within thirty (30) days of whether the surety will
complete reclamation in accordance with the approved reclamation plans or remit payment
to DEP in the amount of the penal bonds; Frasure refers to all these letters collectively as
“Surety .Demands”" and each separately as a"‘Surety Demand.” The Surety Demands are
collectively attached as Exhibit B to this Notice. -

II. NATURE ANI} GROU_NDS OF APPELLANT’S CLAIMS
. The Show Cau.se‘, Ordersvfhat DEP _i‘ss_ucf:d to Frasure prior to issuance of the Forfeiture
Notices did not provide an opportunity for Frasure to appeal the underlying finding ofa
“pattern of violations™ before ﬁariicipaﬁng in the Show Cause process. Accordingly,
Frasure raises as appeal grounds any objections to such a finding that Frasure might have
madé if it had been given that opportunity in é manner consistent with the West Virginia
- Administrative Procedures Act, W, Va. Code § 20A-1-1, et seq. and due process.
. The DEP was required to issue orders revoking each of the Frasure Permits before issuing
| any> Forfeiture Order pertaining to the bond for each such permit. Because none of the

Frasure Permits was revoked, the Ferfeiture Notices are invalid.



9.

10,

11,

iz,

Prior to issuance of the Forfeiture Notices, DEP issued “Suspension Orders” dated
September 21, 2020 and September 28, 2020 against twelve of the fourteen Frasure Permits
(“Suspension Orders™). These Suspension Orders required Frasure to cease mining

operations, submit a plan to abate all outstanding cessation orders, commence and complete

reclamation, and maintain _operatiéns 50 as not to cause additional vzoAlatlons DEPd1dn0;
issue a suspension order applicable to Frasure’s Mining Permits No. 0-5015-02 (Twisted
Gun Gap Hauirpad) and No. 8§-5022-01 (Spring Fork Surface Mine).

Prior to and following issuance of the Suspension Orders, Frasure had been diligently
working with the DEP to abate the conditions underlying thg notices of violation and
associated céssation orders issued against the Frasure Permits, as well as to comply with
the terms of !he‘Sus‘peﬁ_s’ibh Orders }#he;cr applicable. Prasuré regularly prévidcé updates
to the DEP concerning the status of field work and other activities undertaken to bring the
operations governed by the Frasure Permits info compliance with regulatér}* reql;ireméhtsf
As DEP was aware when it issued the I’ orfeiture Notices, Frasure was involvéd m an
ongoing dispute with the medowxﬁersv %afho controlled the property in Fayette County
governed by several the Frasure Permits: Pocahontas Land, LLC and Pocahontas Surface
Interests, LLC (collectively “Pocahontas™). Starting in April, 2020, Pocahontas improperly
prohibited Frasure and its contractors from accessing the ‘pvropcrty to perform activities
necessary to abate conditions cited in violations issued by DEP.

In early December, 2020, Frasure received permission from Pocahontas to access the

property. Frasure prompily commenced work to address the non-compliant conditions at

the property.



13.

14.

15.

16.

17.

18,

19.

Notwithstanding Frasure’s performance and ability to regain access to the Fayette County
property, DEP abruptly and without wamning issued the Forfeiture Notices on December
10 and 14, 2020.

On December 18, 2020, which was four days after the date of most of the Forfeiture
Notices, Pocahontas rescinded Frasure’s permission to access the propetty. Upon
information and belief, Pocahontas did so in response to the Forfeiture Notices.

Contrary to the provisions of W. Va. C.8.R. § 38-2-12.4.a.2, DEP failed to advise Frasure
of tvhe‘cm-iditiens under which forfeiture may be avoided prior to issuance of the Forfeiture
Notices.

Contrary to W. Va. CSR. § 38-2-20.4.h, the Suspension Orders required that Frasure
commence ané compiete feclamatien of the permit areas subject to those orders.
Forfeiture of penal ‘bonds associated with coal ﬁﬁning péfmits is a severe form of
enforcement action that is historically reserved only for exceptional circumstances in which
a permii’tée Kdemonstratesr a blatant refusal or inability to achieve éompliance with
fégalatér}? provisio;zs. A;cofding o Diréctive #339 issned by the federal Office of Surface
Minhg ﬁeciamaﬁon and Enforcement (attached as Exhibit C), resort to bond forfeiture

should only occur “whenever the appropriate official determines that other enforcement

actions have not been or will not be effective to ensure compliance with SMCRA.”

DEP has not, and cannot, properly determine that other enforcement actions have not been,
or will not be, effective to ensure Frasure’s compliance with West Virginia’s coal mining
statutory and regulatory requirements.

DEP has treated Frasure markedly different than other coal operators who have

experienced compliance issues. DEP has not declared forfeiture of penal bonds posted by

6



other coal operators who have demonstrated similar or more egregious degrees of non-

compliance compared to Frasure,

20. DEP abused its disc;etion, ac‘;ed inan arbitrary and capricious fashion, and otherwise acted

contrary to law in issuing the Forfeiture Notices.

21. Thégélz"et;i')eménds arise from t}ie Forfeitme I\'otlces'i‘helmp;oprzetyof the Forfeiture
Notices négates any obligation by the surety of the relevant penal bonds to complete
reclamation or tender payment of the bond amounts to DEP.

22.1f the St_lrf:t}":is reqm:red i§ vcémﬁzén‘cé ;réélaﬁmaﬁori, Frasure will be unfairly prejudiced in
ifs abiiity‘ to abate any outstanding violations éné | seek approval to resume mining
operations. |

23. If the surety is _reqﬁire{i to tender the penal bond amounts to DEP, Frasure will be unfairly
prejudiced by no longer having bond céveragé in place, which is necessary to seek approval
to resume miningioperat’ions‘

24. If the DEP is permitted to complete the bond forfeiture process, Frasure will be unfairly
prejudiced b} Eeing “pérmit«l;ibékcd*’ under the DEP Mmmg Reguiatiuns and unable fo

“obtain or maintain mining permits, which is hééesséry for the resumption and continuation
of any mining operations.
HI.  Questions of Fact
25, Prior to issuance of each Forfeiture Notice and Surety Demand, did Frasure refuse to

conduct reclamation of an unabated violation at the operation governed by the relevant

penal bond?



26. Prior to issuance of each Forfeiture Notice and Surety Demand, was Frasure unable to

27.

conduct reclamation of an unabated violation at the operation governed by the relevant

penal bond?

Prior to issuance of each Forfeiture Notice and Surety Demand, was Frasure provided with

29.

30.

31

32.

“an opportunity to challenge whether there were é{{ééﬁate grounds for issuance of the Show

Cause Orders associated with each respective Frasure Permit?

. Prior to issuance of each Forfeiture Notice and Surety Demand, did DEP revoke each

associated Frasure Permit?

Prier_tq issuance of each Forfeiture Notice and Surety Demand, was Frasure diligently
working to abate the conditions giving rise to violation notices and cessation orders issued
against the operation governed by the r:eleifani :penal bond?

Prior to ‘issuance of each Forfeiture I{gﬁce :;nd Surety Demand, did Frasure provide
updates to the DEP C-onéefning the status of field work and other aéti?ities undertaken to
bring the operation governed by the relevant penal bond into compliance with regulatory
requirements?

Prior to issuance of each Forfeiture Notice and Surety Demand, was Frasure in compliance
with the terms of any applicable Suspension Order issued to the operation governed by the
relevant penal bond?

Prior to issuance of each Forfeiture Notice and Surety Demand, did DEP provide
assurances :tb Frasurc feﬁ%ésentati?eé fhai ch6 'agehé}" was satisfied with Frasure’s
performance to achieve compliance with regulatory requirements and, in light of that

performance, would not take action to forfeit the penal bond associated with the relevant

Frasure Permit?



33. Prior to issuance of each Forfeiture Notice and Surety Demand, did DEP notify Frasure
that the agency was unsatisfied with Frasure’s performance to achieve compliance with
regulatory requirements at the operation governed by the relevant penal hond?

34. Prior to issuance of cach Forfeiture Notice and Surety Demand, did DEP notify Frasure
{ha{geﬁag:e—n;:; intended to forfeit the penal bond associated with the relevant Frasure
Permit?

35. Prior to issuance of each Forfeiture Notice and Surety Demand, did DEP advise Frasure
and the surety for iha relevant penal bond of the conditions under which forfeiture may be
avoided?

36. Prior to issuance of each I?’Qrfeimre Nptice and Surety Demand, did DEP determine that
other enf(;réen?;gﬁt _actioﬁ# héve not been or will not be effective to ensure compliance with
regulatqry; féquﬁafﬁen_ts at éaph operation 'gOV’emeé by the relevan{ penai bond?

37. Prior to issaancé of each Féfféituré Notice, did Frasure have access to the property such
that actipné éould be teken to abate thé conditions cited in 'vivsiatioz;s issued by DEP?

38. I%ave other enf‘é%tement actions been effective to ensure cc_)mp‘iiance with regulatory
requirements at each operation governed by the penal bonds?

39. With respect to each Forfeiture Notice and Surety Demand, did DEP act consistently with
its treatment of cher mining permittees who have experienced similar or more egregious
degrees of non-compliance issues?

40, Will the surety’s compliance with the Surety Demands unfairly prejudice Frasure?



1V.  Questions of Law
41.Did DEP comply with the provisions of the West Virginia Surface Coal Mining and
Reclamation Act in issuing each Forfeiture Notice and Surety Demand, and in all

proceedings prior to issuance of each such Forfeiture Notice and Surety Demand?

42. Did DEP compl; with the prav%gions of the;egulauonswlmpiemennng the West ergm;a
Surface Coal Mining and Reclamation Act in issuing each Forfeiture Notice and Surety
Demand, and in all proceedings prior to issuance of each such Forfeiture Notice and Surety
Demand?

43. Did DEP abuse jts discretion in issuing each Forfeiture Notice and Surety Demand?

44. Was DEP’s decision to issue each Forfeiture Notice and Surety Demand arbitrary and

-capricious?

45. With respect to each Forfeiture Notice and Surety Demand, did DEP comply with guidance
issued by the federal Office of Surf‘ai:e Mining Reeiré,matian and Enforcement for when
bond forfeiture is an appropriate enforcement action?

X&HER}?FORE ?rasufe ;‘én}uesvtsA ﬂﬁat the .Boa?(f reveﬁss and vacate the Forfeifure Notices
and Surety Demands, reinstate ﬂw penal bonds associated with all the relevani permits, and award
any further relief the Board deems appropriate.

Frasure Creek Mining, LLC

By Counsel it “"‘_w’*‘“’x“

,/"‘—4.«_.(_, e o
Robert M. Stonesirget (W. Va. Bar No. 9370)
Christopher B. Power (W, Va. Bar No. 4286)
Babst Calland Clements and Zomnir, P.C.
‘BB&T Square, STE 1000

300 Summers St

Charleston, WV 25301
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Phone: (681)203-8888

Fax; {6813203-8814
rstonestreetd babstealland.com
cpowerg babstcaliand.com
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IN THE CIRCUIT COURT OF FAYETTE COUNTY, WEST VIRGINIA

FRASURE CREEK MINING, LLC,
a West Virginia limited liability company,

Petitioner and Counterclaim Defendant,

v. Civil Action No. 20-C-142(B)
Hon. Paul M. Blake, Jr., Judge
POCAHONTAS LANDLLC,

a Virginia limited liability company, and

POCAHONTAS SURFACE INTERESTS LLC,

a Virginia limited liability company,

Respondents, Counterclaim Plaintiffs

and Third-Party Plainiiffs, -
v,
DEEP WATER RESOURCES, LLC,
a West Virginia limited Hability company, and
NEW TR;NITY COAL, INC,,
a Delaware corporation,

Third-Party Defendants,

' AFFIDAVIT OF JONATHAN RORRER

L. Jonathan Rorrer, Iﬁaving been duly ISWQm and adv_ised.; hereby state as follows:
. lamat Eeasi éighteen years of age, of sound mind, capable of making this Affidavit,

and fully competent to testify to the matters stated herein.

2. . The information set forth herein is based on my own personal knowledge and
‘understanding,
3. 1 am the Acting Director of the Division of Mining and Reclamation for the West

Virginia Department of Environmental Protection (the “Department”).

EXHIBIT
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4, I have reviewed the allegations asserted by Frasure Creek Mining, LLC (“Frasure
Creek™) inthe Verifled Petition for Preliminary and Permanent Injunction (the “Verified Pelit ion’)
filed in this Court on December 30, 2020. Specifically, 1 am aware that Frasure Creek alleges in
paragraph 4 of the Verified Petition that “. ., . the [Department] is requiring Frasure Creek to

continue rerediation activities and water quality monitoring.”

5. 1 am aware that Frasure Creek is the permittee of the fo?ioWi_ng mine permits in
Fayette County issued by the Department’s Division of Mining and Reclamation: §300311;
U301210; S301309; S301601; S301705; U300801; S303807; and U300606 ("Deep Water

permits®).

6. By letters dated December 10, 2020, and December 14, 2020, the Department
declared Deep Water pe:émits permits, and the associated bonds, forfeited. The Department’s
letters declaring Frasure Creek’s permits and associated bonds forfeited are attached hereto as

Exhibit I (the “Department’s revocation letters™).

7. The B‘e;iartmeni is not aware of any reclamation or remediation efforts taken by
Frasure Creek at t}‘zé'Deep Water permits, and ihc Department is not aware of any activities
undertaken by Frasure Creek to correct the conditions of violation referenced in the Department’s
revocation letters for the Deep Water permits ‘except for reinstatement of _persoﬁél i’n}ixry and

“property damage insurance protection, and cleaning out a ditch at Permit No. §300311.

8. The conditions of viclation that caused the revocation of Deep Water permits have
not been corrected or remediated in more than a year, except for reinstatement of personal injury
and property damage ihsuraﬁce protection, and Frasure Creek failed to respond to the Department

by demonstrating why its Deep Water permits should not be revoked.

9. Contrary to _}_‘?:asure.Creek’s allegation in paragraph 4 of the Verified Petition, the
Department has not takjcn any additional enforcement action to require Frasure Creek to begin or
complete remediation activities or water quality monitoring at the Deep Water permit sites on
Pocahoutas’ property, and the Department is unaware of, and has not agreed fo, any reclamation

plans proposed by Frasure Creek to remediate its permit violations and notes that the WYNPDES



permits for the Deep Water sites, with administrative penalty order, remain in effect which does

require certain remediation and water quality monitoring

10.  Contrary to Frasure Creek’s allegation in paragraph 4 of the Verified Petition, the

Department has not ordered, directed, or required Frasure Creck to commence or continue
—--—remediation activities-and w&ter—qﬁalitymonitoring—at'the'Deep'Water‘pemﬁts"sin’c‘e sending the
Department’s ‘revocation letters on December 10, 2020 and December 14, 2020, except for
transmittal of the previously referenced administrative penalty order at NPDES permits held by

Frasure Creek in an administrative proceeding commenced July 11,2019,

11. By letter dated January 8, 2021, Pocahontas Land, LLC and Pocahontas Surface

Interests, LLC (“Pocahontas™), the property owner whose property is subject to Frasure Creek’s
permits, advised WVDEP that it was not aware of Frasure Creek, or any related entity, having

taken any remediation action under the permits in response to the Department’s notices of violation

at the Deep Wgtér'pennits.

12. Pocahontas mforms.d the Department of an cnmy with whom it has contracted to
commence remediation work on Pocahontas’ property and correct the persisting siatiis of vxolat; on
which exists under Frasure Creek’s penmfs Pocahontas’ January 8, 2021 letter states its goal of
remediating Frasure Greek’s violation within smtv (68) days and having Frasure Creek’s permits

eissued to its des:gnw as qmckly as posszbh

FURTHER THE AFFIANT SAYETH NAUGHT.

o~

e 7,

o Pl
T

o ‘

e 5
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" Jonathan Rorrer
_,f . Acting Director, Division of Mining and Reclamation,
Lot Department of Environmental Protection



STATE OF WEST VIRGINIA;
COUNTY OF KANAWHA to-wit
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- west virglnlg deportmend of emvironmental profection
Pivicion of Mining and Reclamation Austin Caperion, Cabinet Seoretary
&01 572 Street, Charleston, WV 23304 dep.wvigov

- (304) 9260490 Fox: (304) 926-0456

SEIIPRR December 10, 2020
Frasure Creck Mining, LLC
P. 0. Box 109
Qak Hill, WV 25901
Re: Permit No. 8300311 7 SC #1657, 1814

Dear Operator:

_ On the 18® Day of April, 2020 and the 15% Day of May, 2020, the Department of
Environmental Protection notified you that the above referenced mining operation wasin
violation of Article 3, Chapter 22 and the rules and regulations promulgated thereunder, You
were forther advised to show cause why said penmit should not be revoked and associated bond
forfeited. A Suspension Order was issued on September 21, 2020. Frasure Creek Mining, LLC
has failed to comply with the terms and conditions of the Suspension Order. =
Therefore, I hereby find and conclude that yeuvhave failed to show canse why the cperation on
fore, pursuant to the West Virginia

the above referenced permit should not be revoked. Therefore, p
Code, 22-3-1 7(b), 1 declgm_ Permit Number 8390311 and the assoeiated bond forfeited.

o, Sirécﬁ“e!y,

A M
Harold Ward
Direcior

HW/mms o .
€cs: Dunn, Environmental Inspector Supervisor

‘Bteve Sizemore, Assistant Director
Jason Dedl, Environmenta! Inspector

Nicki Taylor, Assessment Officer

" Sarnuel Coffey, Permitting (Charleston)

Amy Halstead, AVS .

Rob Rice, Director ~ Div, of Land Restoration

Mike Sheshan, Manager — Special Reclamation (Philippi)
Jason Fox - Special Reclamation (Fayetteville}

Nathan Parks — Special Reclamation {Fayetieville)

Carla Poling- Specisl Reclamation (Philippi)

Promoting & healhy environment.



west vh‘gfmq_s_epgfgnem of erviormerntial profeciion
Austin Cepérion, Cabinet Secretary

Divisien of Mining and Reclamation
601 57 Sireet, Charleston, WV 25304 dep.wrv.gov
(304) 926-8490 Fax: £304) 9260436
December 14, 2028
Frasure Creek Mining, LLC
2.0, Box 100

Oak Hill, WV 25901
Re: Permit No. 5301309 / SC#1556, 1573, 1600, 1655

Dear Operator; ,

On the 5™ of September, 2019, the 19 of December, 2019, the 13 of March, 2020 and the
18%.of April, 2020, the Department of Euvironmenta] Protection notified you fhat the above
referenced mining operation was in violation of Article 3, Chapter 22 and the rales and
regulations pronwlgated thereunder. You were further advised fo show cause why said permit
should not be revoked and associated bond forfeited. A Sgpmsion Order was issued on
September 21, 2020, Frasure Creek Mining, LLC has failed to comply with the terms and
conditions of the Suspension Order. Oss " .

Therefore, 1 hereby find and conclude that you have failed to show cause why the operation
on the above referenced permit should niot be revoked. Therefore, pursuant to the West Virginia
Code, 22-3-17(b), I declare Permit Number 8301309 and the associated bond forfeited.

Sincerely,

ot 8 9l

Harold Ward
Director

HW/mms -
.ecs: Laaty Dunn, Environmental Inspector Supervisor

Steve Sizcmore, Assistant Director
Jason Deal, Environmental Inspector

Nicki Taylor, Asséssment Officer

Samue] Coffey, Permitting {Charleston)
_Amy Halstead, AVS )

Rob Rice, Director — Div. of Land Restoration

Mike Shéchan, Manager - Special Reclamation (Philippi)
Jason Fox — Special Reclamation (Fayetteville)

Nathan Parks — Special Reclamation (Fayetieville)

Carla Poling- Special Reclamation (Philippi)

Promoting a healthy environment.



" west virginla Geporiment of ervionmental profecion.
Asstin Capecion, Cabinet Secrctary
dep.wv.gov

Division of Mining and Rechunation
6B1 57% Street, Charlesion, WV 25304
{304) 9260480 Fax: (304) 9260456

December 14, 2020
Frasure Creek Mining, LLC
_P.O.Box 100
Oak Hill, WV 25901
Re: Permit No. S301601 / SC #1564, 1565, 1597, 1654, 1813
Dear Operator;

On the 7% Day of November, 2019, the 3% of December, 2019, the 13* of March, 2020, the
18% of April, 2020 and the 15% Day of May, 2020, the Department of Environmental Protection
notified you that the above referenced mining eperation was in violation of Article 3, Chapter 22
and the riles and regulations promulgated thereunder, You were further advised to show canse
why said permit should not be revoked and associated bond forfeited. A Suspension Order was
issued on September 21, 2020. Frasure Creek Mining, LLC has failed to comply with the terms

and conditions of the Suspension Order.

'I}zé:efqr‘e, I hereby find and conclude that you have failed to show cause why the operation
on the above referenced permit should not be revoked. Therefore, pursuant to the West Virginia
Code, 22-3-17(b), I declare Permit Ni umber §301601 and the sssociated bond forfeited.

Sincerely,

arpld Ward
Director

HW/mms ,
ees; Larry Dunn, Environmental Inspector Supervisor
Steve Sizemors, Assistant Director :
_Jason Degl, Environmental Inspector
Nicki Taylor, Assessment Officer
Samuel Coffey, Permitiing (Charleston)
Aty Balstead, AVS
Rob Rice, Director — Div. of Land Restoration _
Mike Sheehan, Manager — Spedial Reclamation {Philippi)
Jason Fox — Special Reclamation (Rayetieville)
Nathan Parks - Special Reclamation (Fayettevilie)
Carla Poling- Special Reclamation (Philippi)
Promoting a healthy environment.



__—..._ _ west virginla department of environmental profeciion
Austin Capestor, Cabinct Scorctary
dep wv.goy

Division of Miing and B;ésﬁmﬁﬁos
601 57% Btrest, Chasleston, WV 25304
{304) 526-D450 Fax: (304) 926-0436

December 14, 2020

Fraspre Creek Mining, LLC
P, O. Box 160
Oak Hill, WV 25861

Re: Permit No. 8301705 / 5C #1596, 1814

Dear Operator:

On the 132 Day of March, 2020 and the 15% Day of May, 2020, the Department of
Environmental Protection notified you that the above referenced mining operation was in
violation of Article 3, Chapter 22 and the rules and regulatons promulgated thereunder, You
were further advised to show cause why sald permit should not be revoked and associated bond
forfeited. A Suspension Order was issued on September 21, 2020, Frasure Creek Mining, LLC
has failed to comply with the terms and conditions of the Suspension Order. e ’

'iheiefore, 1 hereby ‘ﬁﬁd_azzd 'g.:oncinc}e that you have failed to show cause wiy the operation
on the above referenced permit should not be revoked. Therefore, pursuant to the West Virginia
Code, 22-3-17(b), I declare Permit Number 8361705 and the associated bond forfeited.

Sincerely,

//wwzzx{w!

/ Harold Ward
: Director

HW/mms 7 ,
ccs: Larry Dumn, Environmental Inspector Supervisor

Steve Bizemore, Assistent Dirgctor

Jason Deal, Environmental Inspecior

Nicki Taylor, Assessment Officer

Samuel Coffey, Permitting (Charleston)

Ay Halstead, AVS

Rob Rice, Director — Div. of Land Restoration

Mike Sheehan, Manager — Special Reclamation (Fhilippi)

Jason Fox — Special Reclamation (Fayetteville)

Nathan Parks — Spedial Reclamation (Fayetieville)

Carla Poling- 8pecial Reclemation (Philippi)

Promoting a healthy environment.



- wesl virginla depostment of environmental protection
Austin Ceperion, Cebinet Secretary
dep.anv.goy

Division of Mising and Reclzmation
601 572 Srrest, Charlesten, WV 25304
(304) 926-0490 Fax: (304) 926-D456

December 14, 2020

Frasure Creek Mining, LLC
P. 0. Box 100
Qak Hill, WV 259501
Re: Permit No. 5303807 / 8C #1572, 1592, 1595, 1811
Dear Operator:

' On fhe 19° Day of Decersber, 2019, the 26% Day of February, 2020, the 13% Day of March,
2020, and the 15% Day of May, 2620, the Department of Environmental Protection notified you
that the above referenced mining operation was in viplation of Article 3, Chapter 22 and the rules
and regulations promulgated thereunder. You were further advised to show cause why said
permit showld nof be revoked and associated bond forfeited. A Suspension Order was fssued on
September 21, 2020. Frasure Creek Mining, LLC has failed to comply with the terms and
conditions of the Suspension Order. - LN I

Therefore, I hereby find and conclude that you have failed to show cause why the operation
oo the ahove referenced permit shotld not be revoked. Therefore, pursuant to the West Virginia
Code, 22-3-17(b), I declare Permit Number 8393807 and the associated bond forfeited.

Sincerely,

‘Harold Ward
Director

HWhoms v
ccs; Larry Dunn, Environmental Inspector Supervisor

Stevs Sizemore, Assistant Director

Jason Desl, Environments] Inspector

Wicki Faylor, Assessment Officer

Samuel Coffey, Permitting (Charleston)

Amy Halstead, AVS '

Rob Rice, Director — Div. of Land Restoration

Mike Shechan, Manager — Special Reclamoation (Philippi)

Jason Fox — Special Reclamation (Fayetteville)

Nathan Parks - Special Reclamation (Fayetieville)

Carla Poling- Special Reclamation (Philippi)

Promoting a haalthy environment.



o west vi iginic department of envionmentd protection
Division of Mining and Reclamdtion Austin Capérton, Cabinet Saxe:zry
€01 57% Strest, Charleston, WV 25304 -~ dep.wrv.gov
{304} 926-0490 Fz_x: {304} 9260456

December 14, 2020

Frasure Creek Mining, LLC
P. O, Box 160
Qak Hill, WV 25501

Re:  PermitNo, U300606 / SC #1656

Dear Operzlor:

On the 18% Day of Ap-ﬂ 2020, the Department of Environmental Protection notifisd you
that the above referenced mining operation was in violation of Article 3, Chapter 22 and the niles
and regulations promulgated thereunder. You were further advised to show canse why said
permmit should not be revoked and associated bond forfeited, A Suspension Order was issued on
September 21, 2020. Frasurs Cresk Mining, LLC I’lﬁzs failed to comply with the terms and

mndmans of the Suspension Order.

, Themfm.,, 1 hereby find and concluée that you have failed fo show cause why the operation
on the above referenced permit should not be revoked. Therefore, pursuant to the West Virginda
Code, 22-3-17(b), I declare Permit Number 1300606 and the associated bond forfeited.

Sincersly,

Harold Ward
Director

HW/mms
cxs! Larry Dumn, Environmental Inspector Supervisor

Steve Sizemore, Assisfant Direclor
Jason Dedl, Environmental Inspector
Nickd Taylor Asgessment Officer
Samuel Coffey, Permitting (Chaﬂesfon}

Amy Ha?steaé, AVS
Rob Rice, Director— Div, of Lagd Restoration

Mike Shechan, Manager - Special Reclamation (Philippi)
Jason Fox — Spectal Reclamation (Fayetieville)
Nathan Parks — Special Reclamation (Fayc‘te!fﬂle}
Cerla Poling- Special Reclamation (Philippi)

Promoting a healthy environment.



wes! virginia depcriment of enronmentat protection
Austin Caperion, Cabinet Secretary
depwv.gov

Division of Mining and Rectamation
601 575 Streat, Chacleston, WV 25304
(304) $26-049%  Faec: (3043 926-0456

December 14, 2020

Frasure Creck Mining, LLC
P.O.Box 10G
Oak Hill, Wv 23901

Re: Permit Wo, U300801 / SC#1508, 1658

Dear Operator:

. On the 13% Day of March, 2020 and the 18% Day of April, 2020, ths Department of
Environmental Protection notified you that the above referenced mining operation was in
violation of Article 3, Chapter 22 and the rules and regulations promulgated therennder, You
were further advised fo show cause why said permiit shotld bot be revoked and associated bond
forfeited. A Saspension Osler was issucd on Seplember 21, 2020, Frasure Creek Mining, LLC
has failed to comply with the terms and conditions of the Suspension Order. ,

" “*fherefore, I hereby find and conclude that yéu have failed to show cause why the operation
on the ahove referenced permit should niot be revoked, Therefore, pursuant fo the West Virginia
Code, 22-3-17(b), I declare Permit Number U300801 and the assoctated bond forfeited.

Sincerely,
) m@{’
Harold Ward
: Director

HW/mnms
ccs: Larry Dunp, Environmental Inspector Supervisor

Steve Sizemore, Assistent Director

Jason Deal, Environmental Inspector

Nicki Taylor, Assessment Offfcer :

Samue! Coffey, Permitting (Charleston)

Amy Halstead, AVS ‘ '

Rob Rice, Director ~ Div, of Land Restoration

Mike Shechan, Manager — Special Reclamation (Philippi)
Jason Fox — Special Reclamation (Fayetieville)

Nathan Parks — Special Reclamation {Fayetteville)

Carle Poling- Special Reclamation (Philippi)

Promoting a healthy environment.



T T west virginla deparirment of ervironmental protechion
Diviston of Miting and Reclamstion Austin Ceperton, Cebingt Secretery
601 579 Strest, Cherleston, WV 25304 ‘ depwvgov
(304) 9260450 Fax: (304) 9260455

" December 14, 2020

Frasure Creek Mindng, L1C
P.0.Box 100
Oek Hill, WV 25901
Rer PermitNo. U301210 / SC#1661, 1827

Dear Operstor:

- . On the 24® Day of April, 2020 and the 27% Day of May, 2020, the Department of
Environments! Protection notified you that the above reférenced mining operation was in
violation of Article 3, Chapter 22 and the rules and regulations promuigated thereunder, You
were further advised to show cause why said permit should not be revoked and associated bond
forfeited. A Suspension Order was issued on Seplember 21, 2020. Frasure Creek Mining, LLC
has failed to comply with the terms and conditions of the Suspension Order. v

‘ Tﬁerffém, I hereby find and conclude that you have filed to show cause why the operation
on the above referenced permit should not be revoked. Therefore, pursuant to the West Virginia
Code, 22-3-17(b), I declare Permit Number U301210 ard the associated bond forfeited.

‘Sincerely,
Sossl . e
/" Harold Ward
Direcior
“ecs: Manuel Seijo, Environmental Inspector Supervisor

. Steve Sizemore, Assisant Direclor ™
Ryan Thomss, Environmental Inspector
Nicld Taylor, Assessment Officer
Samuel Coffey, Petmitting (Charleston)
Amy Halstead, AVS : :
Rob Rice, Director — Div. of Land Restoration
Mike Shechan, Manager — Special Reclamation (Philippi)
Jason Fox — Special Reclamation (Fayetteville)
Nathan Parks — Special Reclamation (Fayetteville)
Carla Poling- Special Reclamation (Philippi)
Promoting a healthy environment.



Pocahontas Land, LLC
Pocahontas Surface Interests, LLC
800 Princeton Avenue
Bluefield, West Virginia 24701

November 2, 2020
Deep Water Resources, LLC

~ Post Office Box 100 - _—
Oak Hill, West V, irginia 25901

New Trinity Coal, Inc,
Post Office Box 100
Oak Hill, West Virginia 25901

‘Re:  Terms for Reselutmn Pecahontas Land v. Deep Water

Gentlemen:

Your counsel, Mr. Steve Hastings, in conversations with our counsel, Tom Lane, outlined Deep
Water’s and New Trinity’s position on certain issues and suggested that the parties explore an
arrangement that will involve Essar in future operations. In addm(}n, Mr. Hastings has stated that
Frasure Creek l\fim.mg, LLC, wishes to enter the property covered by the 2017 Coal and Surface
Lease (the “2017 Lease”") under West Vi irginia Code § 22-3-11(e), which provides that an owner
of property may not “interfere” with the “operator’s obligations to the state for the reclamation of
lands disturbed by the operator,” This letter will respond to the issues presented by Mr. Hastings
and w1£l make certain requests and demands based upon termination of the 2017 Lease.

At the outset Lnow ’ehat Pocahontas Land‘s goals are and have been to put the leased property fo
productive use as soon as possible. To thatend Pocahontas Land will have a new operator prepared
1o commence mining fo meet coal sale orders, and accordmgiy, hopes to clear any impediments
that would prevent Pocahontas Land from commencing mining in December 2020 to meet orders
in January 2021, Anorderly iransmon is 1ery 1mportant as a lot will be at stake.

So that Degp Water and New Trinity have_ a clear answer to the issues you raised and a clear
understanding of Pocahontas Land’s position the following is provided.

Issue 1. Continued Invohzemem af Essar.

The Arbztranon Award is clear ﬂld[ ihe 2017 Lease is terminated, -and, accordingly, the leased
property is now unencumbered. Pocahontas Land will not enter any new lease or other

arrangement with an Essar affiliated entity.

Issue 2. Resolution of Property and Permit Issues as a Condition for New Operations.

You stated that there must be resolution of property and permit issues before operations on the
property can resume.

EXHIBIT
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Stephen E. Hastings, Esq.
November 2, 2020
Page 2

In response, Pocahontas Land states, first, that no restrictions exist regarding Pocahontas Land
leasing or oﬂlerwisevdeveloping its property.

With respect to personal property, the terminated 2017 Lease provides that upon fermination for
_. default, the Lessor has the option to take any personal property, or to remove the property at Deep

‘Water’s cost. Pocahontas Land is hereby exercising its right to retain all such personal property
Iocated on the leased premises, including any mining equipment, coal inventory, the preparation
plant and component parts and any other equipment and property of any kind located on the
premises covered by the 2017 Lease.

The 2017 Lease requires, at the option of Pocahontas Land, that Deep Water transfer all, or any of
the permits designated by Pocahontas Land, covenng any portion of the leased premises to
Pocahontas Land’s designee. Pocahontas Land recognizes that under the Lease, its designes must
post the bonds for those permits it elects to have transferred.  Pursuant to these provisions
'Pocahontas Land hereby demands that Deep Water take all action as necessary to effect the transfer
of all such permits designated by Pocahontas Land immediately upon the request of Pocahontas
Land., To the extent permits may be held by an affiliate, Frasure Creck Mining, LLC, demand is
hereby made that New Trinity Coal Inc., as Guarantor under the 2017 Lease, cause Frasure Creek
ana te take action as necessary o effect such permit transfers.

Issue 3. D‘images and Rebate of Rent.

Pocahonias Land is entitled to damaue:. for Deep Water’s failure to diligently mine coal from the
property. Stantec has quantified the tons that should have been mined under the terms of the lease
and the royaliy attributable to those tons in the amount of $14,658,452, as shown on the chart
enclosed. With a recoupable credit of §3,000,000, the amount due Pocahontas Land is
$11,658,452. Accordingly, demand i is made for $11,658 452, as damaves

Deep Water challenged the termination of the 2017 Lease and thereby made the effective time of
termination of the 2017 Lease the date of the Arbitration Award. As a result no rebate of the
annual minimum rent is due, and in addition, rent under the 2017 Lease will continue until
Pocahontas Land can find a new tenant. Accordingly, the Advance Minimum Annual Rental of
$1,000,000 due in advance of September 1, 2020, is now past due. Pocahontas Land recognizes
that, to the exfent a new tenant pays rent during the remainder of the term, a rebate may be required.

Perhaps most importantly, Pocahontas Land has been unable to put its property to productive use,
although it has plans for mining to start by December 2020 and projected sales for January 2021,

Issue 4. Pispute Venue.

You have suggested that neither Frasure Creek nor New Trinity are bound to the arbitration
provisions of the 2017 Lease, and any dispute with those parties will be resolved in a civil action,

which, you assert could take a year.



Stephen E. Hastings, Fsq.
November 2, 2020
Page 3

Pocahontas Land disagrees. New Trinity is a party to the 2017 Lease and accordingly is bound by
its terms, and specifically is bound as a principal. As such it was named as, and is, 2 party to the
current arbitration. As guarantor, New Trinity is obligated to perform or cause the performance

-of all obligations in the 2017 Lease. To the extent permits existed in Frasure Creek, a wholly

_owned subsidiary of New Trinity, New Trinity is obligated to cause Frasure Creek to make permit
transfers as required in the 2017 Lease.

Issue 5. Preparatwn Planta

You have asserted that the plant and improvements to the plant are owned by New Trinity and
Pocahontas Land has no claim to New Tnmtv property

In ﬁns case the preparation plant was constmcied and placed on the property by a predecessor
lessee and was owned by Pocahontas Land prior to any lease or sublease to a New Trinity entity.
Moreover any improvements or additions that may have been made to the plant during the term of
the 2017 Lease were added under the terms of, and subject to, the provisions of the 2017 Lease,
including the provision that upon default, all such improvements or additions and any other
property became subject to Lessor’s option to tetain such property. Asindicated above Pocahontas

‘Land is exercising its option to retain all property and equipment located on the leased premises,

and this includes the preparation plant and all property associated with the plant and all other
eqmpment of any kind located on the termmated 2017 Leabe premises.

Issue 6. Bands and I.nterferencc thh Ctmtraet with Bending Company.

You have asserted that Pocahontas Land shoulé not be contacting Frasure Creck’s bonding
company and that any efforts to affect the contractual relationship ‘beiwben Frasure Creek and its
bond ing company will constitute interference with contract.

Pocahontas Land will have lts dcmgme take all pe{‘mzts covering its property and to that end has
contacted OneBeacon to determine its interest in providing bonds as necessary under the existing
permits to & new permit owner. It has not taken and will not take any action that interferes with
Frasure Creek’s contracts. Further, Pocahontas Land or its designee may contact other bonding
companies or other vendors and does so in furtherance of placing the property into production and

will not seek your permission to do so.

JIssue 7, Transfer of Permits.

You asserted that Pocahontas Land cannot require Frasure Creek to transfer permits because
Frasure Creek is not a party to the lease.

As stated above and without waiving any rights under the 2017 Lease, New Trinity, as Guaraator
is obligated to cause the transfer of all permits in question.



Stephen E. Hastings, Esq.
November 2, 2020
Page 4

Issue 8. Access to Property for Permit Compliance:

Finally, you assert that Frasure Creek, as the holder of permits, seeks entry upon the property for
the purpose of complying with regulatory obligations, citing West Virginia Code § 22-3-11(e) for
__the proposition that it is “anlawful for the owner of surface or mineral rights 1o interfere with the
_present operator in the discharge of the operator’s obligations to the state for the reclamation of
lands disturbed by the operator.” We understand that such entry is sought without providing
insurance, indernity and other protections to Pocahontas Land. v

In response, Pocahontas notes that the only ‘disturbance’ of its property under the 2017 Lease was
by Deep Water, as the © ‘operator”/Lessee, and that Deep Water had ample opportunity to comply
- with “the operator’s obligations” while the 2017 ILease was in effect and this opportunity continued
.after the April 3, 2020 Notice of Termination. TIn fact, not only did the Notice of ‘Termination
“expressly provide that Deep Water’s obligations “to comply with laws” survived any termination,
but Deep Water’s near immediate response on April 8, 2020, was that the 2017 Lease was not
terminated. Thus, consistent with both the Notice of Termination and Deep Water’s own position,
Deep Water could and should, have taken the action presently sought “to comply with laws.”
Under the notice of default given in the Notice of Termination, Deep Water had ten days after
April 3, 2020, to comply with its permit cﬁzhgatmns but if failed to do so. Th{;ae ten éays have

expired.

Nevertheless, Pecahontas Land recognizes that Deep Water has asserted that xt was not prouded'
the right of entry to the property and has raised the issue for Phase IT of the arbitration. In addition,

you have requested, somewhat urgently, that Frasure Creek, as the holder of permits on Pocahontas
Land’s property, be granted entry to comply with “regulatory obligations,” and curiously have
asserted that such entry b;y Frasure Creek is not by and under Deep Water or the 2017 Lease.

The 2017 Lease prohzblted any entity other than Deep Water from holdmg permits covering the
leased premises, and to the extent permits were held by Frasure Creek, the 2017 Lease was
wviolated, Additionally, in order to obfain and renew permits with DEP, the pem}zt holder is
required to have the requisite properéy rights to operate on the permitted property and to certify
such rights to DEP on each five-year renewal. Pocahontas Land assumes that this regulatory
requrcmmt was met, either through an opc.raioz assignment with DEP or, given the relationship
of the New Trinity parties, an internal agreement between Deep Water and Frasure Creek. Finally,
Pocahontas Land assumes that Frasure Creei is in comp}zance wﬂ:h the Wes{ V;rg;ma surface
reqmred h} each permit. Finally, Pocahontas Land assumes that any work performed on its
property is covered by the indemnity and the guarantee of New Ttinity made in the 2017 Lease.

To the extent an entry on Pocahontas Land is authorized below, Pocahontas Land elects under
Section 26.3 of the 2017 Lease, to have the Leased Tracts left “in such condition that mining or
other activities by another person or entity might begin immediately after the expiration or

termination” of the 2017 Lease.



Stephen E. Hastings, Esqg.
November 2, 2020
Page 5

Upon the foregoing and the assumptions made, Pocahontas Land agrees that Deep Water or
Frasure Creek, as a wholly owned subsidiary of New Trinity, may enter the premises covered by
the 2017 Lease on the following terms and conéitions:

1. If the entry is made by Deep Water, Deep Water will continue to have an operator assignment

or other agreement from Frasure Creek so that it fully complies with ali regﬂatorv requirerents
to operate under Frasure Creek permits; and correspondingly, if the eniry is made by Frasure
Creek, Frasure Creek will do so under contract with Deep Water in order to comply with the
regulatory requirement that it have the right to operate on the property, and in either case, so that
all operations comply with the terms of the 2017 Lease.

2. That'the party entering the property' have Hability insurance with limits required by the 2017
Lease or the permits, whichever are greater, and workers compensation coverage as required both
by the 2017 Lease and the permits.

3. That there be no mining or disturbance of coal.

4. That the party entering the property fully comp!y with Pocahontas Land’s election to have the
Leased Tracts left “in such condition that mining or other activities by another person or entity
might begin immediately after the expiration or termination” of the 2017 Lease,

5. That the parf} entering the prop«,rt} prow&e advance notice of all work and allow momtormg
by Pocahontas Land.

6. That, without waiving any default asserted, any right or any claim in the pending arbitration,
this authorization for entry is made by Pocahontas Laﬂd as a written request to Deep Water under -
Section 28.2 of the Lease, to comply with all environmental and reclamation requirements under
all permits, including taking all remedial action required by DEP to cure all notices of violation
- that have been issued, within ten ( 10) days from your receipt of this request.

In the event that you fail to comply with such requirements and to cure all violations within the 10
day period, Pocahontas Land will seek a release of escrow funds to reimburse it for all costs of
performing such obligations and requirements.

Moreover, unless the violations are cured the cessation orders will prohibit operations on all
_permitted sites on Pocahontas Land’s property, and they thereby prevent Pocahontas Land from
meehng its current plan to restore mining operations and filling sales orders. Accordingly, timing

. {s critical,

In any ev ent Pocahontas Land demands that the permit transfer process commence immediately,
and in the event Deep Water, is unable to complete all remedial work within ten days, the transferee

of the permits will become responsible.



Stephen E. Hastings, Esq.

November 2, 2020
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IN THE CIRCUIT COURT OF FAYETTE COUNTY, WEST VIRGINIA

FRASURE CREEK MINING, LLC,
a West Virginia limited liability company,

Petitioner and Counterclaim Defendant,
Civil Action No. 20-C-142(B)

Circuit Court of Fayette County, West Virginia
‘Hon. Paul M. Blake, Jr., Judge

POCAHONTAS LAND LLC,

a Virginia limited liability company, and
POCAHONTAS SURFACE INTERESTS, LLC,
a Virginia limited fiability company,

Respondents, Counterclaim Plaintiffs and
Third-Party Plaintiffs,

CERTIFICATE OF SERVICE

1, J. Mark Adkins, do hereby certify that a true and accurate copy of the foregoing
Response in Oppos,iz‘iwz to Petitioner’s Verified Pefiﬁon Sor Preliminary and Permanent
Injunction was served upon the following counsel of record by United State Mail, postage prepaid,
on the 25th day q_f January 2021
R. Scott Long, Esq.
David F. Nelson, Esqg.

Stephen E. Hastings, Esq.
HENDRICKSON & LONG, PLLC

214 Capitol Street | Vi
Post Office Box 11070 /\ ; Y
Charleston, West Virginia 25339 I{/ / Iy

-’i /7 /7 j 7 /iQ

y /3 Mark Acﬂ\ms (u v srs"*f7414)
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12/30/20 COMPLAINT FILED; S/C TO ATTY
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ARBITRATION PROCEEDING

In Re:

POCAHONTAS LAND LLC and
POCAHONTAS SURFACE INTERESTS LLC

Tamd
DEEP WATER RESCURCES, LLC and
NEW TRINITY COAL, INC.

ARBITRATORS’ DECISION AND AWARD
PHASK 1

Phase 1 of this matter came before the Arbitrators on August 13 and 14, 2020,
and, having considered the testimony and evidence presented by the witnesses and the parties
and the arguments of Counscl the Arbitrators hereby make the following Findings of Fact and

render this Decision and Award with regards to Phase 1 of this arbiiration:

Findings of Fact

1. On September 1, 2017, Pocahontas Land, LLC (formerly Pocahontas Land
Corporation) and Pocahontas Surface Inierests (formerly Pocahontas Surface Interests, Inc)
(collectively “PLC”), Deep Water Resources, LLC (“Deep Water”) and New Trinity Coal, Inc.
(“Guarantor™), entered into a Coal Lease (the “Lease), covering approximately 18,773.56 acres
it Fayette County, West Virginia (the “Deep Water Property”).

2. By letter dated April 3, 2020, PLCs provided Notice of Termination fo
Deep Water and Guarantor thereby terminating the Lease based on the failure to mine 50,000

tons per quarter for two consecutive quarters as required under Article V, Section 5.1, a non-

EXHIBIT
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curable condition of default and for failure to remediate permitting and environmental viclations
as required under Article IV, Section 4.3, 10.1, 15.1, 29.1, 29.2, and 29.3 of the Lease.

3. In @ response dated April 8, 2020 Deep Water disputed the Lease
termination and stated that “[yjour purperted termination is void and of no effect. Deep Water
—Resources . - continuss to enjoy all rights under the Lease, inchiding access 1o all facilitics for
any purpose, including environmental compliance.”

4. OnMay 5, 2020 PLC submitted to Decp Water and New Trinity a Notice
and Initiation of Arbitration and requested that the arbitration be bifurcated into two phases:

Phase 1 —PLCs seek a determination as soon as practicable, but at

a minimum within the time required by the Lease, that (i) the

Lease is terminated and (i) Lessee must immediately cause all

permits to be transferred to a designee of PLCs,

and

Phase 2 — PLCs seek compensation for the damages caused by

Lessee to PLCs based on violations of the Lease as set forth in the

Notice.

5. Phase 1 hearing of the Arbitration was conducted on August 13 and 14,

2020 followed by an agreed briefing schedule. None of the parties briefed Phase 1 item (i)

regarding transferring permits and accordingly the Arbitrators have not addressed this issue

but it is available to be addressed in the Phase 2 arbitration proceedings or by a wrilten request

from any of the parties for additional proceedings by the Arbitrators under the Phase 1
procesdings.

6. Sometime between August 2019 and Qctober 2019, Decp Water ceased

coal production from the Open Fork Surface Mine and the Taylor Branch Surface Mine on the

Deep Waier Property. According to Deep Water’s representative, Pramav Agarwal, the



primary reason Deep Water ceased coal production on the Deep Water Property and idled all
mining activity was because Deep Water was unable to market and sell its coal.
7. On or about October 24, 2019, Deep Water sold its last remaining coal
inventory on the Deep Water Property.

--~8:-—-—For 2019;-Decp Water produced and sold the following tons of coal from

the Deep Water Property:
| Quarter Tons
15t 2019 25,376
20d 2019 14,947
3rd 2019 39,002
4th 2019 15,845
Total 95,170

g From October 2019 to May 5, 2020, Deep Water did not mine or sell any
coal from the Deep Water Property,

10. It is undisputed by the parties that during the 4th Quarter of 2019 and First
Quarter of 2020, Deep Water did not mine, sell and ship 50,000 tons per quarter for two
consecutive calendar quarters.

11. Lease Article V, Section 5.1 provides that beginning on the 2™
anniversary of the Lease “... Lessee shall be in default of this covenant to diligently develop and
maintain operations within the Leased Coal Tracts if Lessee shall fail to produce and ship
therefrom at least fifty thousand (50,000) clean tons of coal from the Leased Coal Tracts per

calendar quarter for any two (2) consecutive calendar quarters.”



12, Lease Article V, Section 5.1 further provides “Lessee shall report
promptly in writing to PLC any suspension of operations, reasons therefor and expected duration
thereof”

- 7130102019 Deep Water idled coal mining on'the property.

14.  Deep Water did not report in writing to PLC of this suspension of
operations, reasons therefor and expecied duration thereof.

15, Deep Water could not sell coal in the domestic met market because: (1)
Deep Water was a “pew entrant”™ having reopened in 2017 after 2 years being idle and they had
lost their prior customers; (2) the domestic customers take bids and negotiate confracts in the
period July — November for contract deliveries in the following year; (3) Deep Water was not
operating in 2017 in time to make bids for 2018 delivery; and (4) in 2018 Decp Water made
offers to sell coal for 2019, but did not win because existing producers did not give up their
customers.

16.  As a result of being unable to obtain 2 domestic sales contract, Deep
Water was forced to rely on “spot market” sales 1o the export market and was unable to obtain
new spot market sales.

17.  Deep Water’s last coal sales in October 2019 (dwring the 4th Quazter of
2019) were priced at:

ay Met coal sales to Integrity - $92.00 per ton
b) Low-ash coal sales to Calgon - $118.00 per ton

c) Steam coal sales to Dominion - $70.60 per ton



18.  Deep Water’s cost per ton of coal played a role in its decision to idle
mining at the Deep Water Property. Deep Water introduced two charts which indicated that
Deep Water’s average net cost per ton was $141.48 from January 2018 to May 2019 and $135.98

from June 2019 to October 2019.

19.  Based on the sales prices reported to PLC in its royalty statements and

Deep Water’s average net cost per ton of coal, Deep Water never earned a profit on the sale of
coal from September 1, 2017 to October 2019 when mining operations were idled on the Deep
Water Property.

20. Deep Water presented testimony through Mr. Agarwal on direct
examination and adverse witness Greg Wooten on ¢ross examination that their interpretation of 2
default under Lease Article V, Section 5.1 was conditional on the existence of fair prices being
obtainable for coal produced from the leased property, a market to sell the coal existing and that
the coal can be reasonably produced.

21.  Deep Water presented testimony through Mr. Agarwal on dircct
examination and adverse witness Greg Wooten on cross examination that their interpretation of
the Leas¢ is before a termination of the Lease under Article V, Section 5.1 can ocour a notice of
default with right to cure had to be provided by PLC to Deep Water.

22.  No notice of defanlt with right to cure the default under Article V, Section
5.1 was provided to Deep Water by PLC.

23,  The Deep Water Property contains approximately 69.8 million tons of
recoverable coal reserves. Approximately 54 million tons of those are surface based reserves and

approximately 15 million of those tons are deep-mine based reserves.



24.  Mr. Whipkey presented financial models for the Open Fork Surface Mine,
Taylor Branch Surface Mine and Deep Mine 11, setting forth his opinion on the mine production
forecast, raw tons mined, clean tons produced, mining cost per ton for each of the 3 Deep Water

mines and the EBITDA or eamings per ton using Deep Water's sales price and the costs from

“Twitness Seth Schwartz. T i

25. Mz Whipkey testified that a prudent operator would have mined at least
50,000 tons of coal per quarter from the Deep Water Property for the last quarter of 2619 and
first quarter of 2020 and done so at a profit.

26.  PLC provided evidence from Seth Schwartz that the market price for Deep
Water's metallurgical coal was similar to the price Deep Water obtained for its coal sales
throughout the period of the Lease and that based on actual market data the weighted average
market price for the relevant period (2019 through the Ist Quarter of 2002) for Deep Water's
metalhurgical coal was () for the year 2019 $102.76 per ton FOB mine; and (ii) for the first
quarter of 2020 $94.46 per ton FOB mine.

27.  Mr. Schwartz testified that effectively the year 2019 through first quarter
of 2020, was the strongest market pricing for met coal in recent memory. World met markets fell
in the third quarter of 2019 but to levels that met coal producers still considered to be favorable.
Met coal world markets rallied and the first guarter of 2020 was a strong quarter for met coal
prices and profitability.

28.  Deep Water operated on the Decp Waier Property under permits held in
the name of Frasure Creck Mining LLC, a wholly owned subsidiary of New Trinity Coal, Inc.

which consists of 1§ active permits and 4 inactive permits relating to the Deep Water Property.



29.  During the year 2018 through September 16, 2019, Deep Water incurred
numerous WVDEP Notices of Violations and Cessation Orders.
30.  During the period September 16, 2019 through December 18, 2019, Deep

Water incurred numerous WVDEP Notices of Violations and Cessation Orders.

1 Y “"‘DBﬁﬁg‘iﬁ‘é‘Y@fﬁ?OZ@; 'Dfé}?fwaéfiﬁéﬁﬁééﬁﬁmﬁﬁﬁgWVBEP Notices of

Violations and Cessation Orders.
32.  All Deep Water’s active mining permits are currently subject to Cessation
Orders and in a show canse status and each of these Cessation Orders expressly state that Deep
Water must “Cease all operations on the entire permii™.
33. Deep Water offered evidence and or testimony that a Consent Order with
WVDEP, which provided a resolution process for the WVDEP Notices of Violations and
Cessation Orders was pending but due to the termination of the lease by PLC a final Cousent
Order was not entered into by WVDEP with Deep Water.
34. Any Deep Water Defaults related to permit obligations under Ariicle IV,
Section 4.3 and Article X, Section 10.1LC are curable under Lease Article IV, Section 4.3 and
Article X, Section 10.1 after PLC gives a Notice of Default.
35.  No Notice of Defaults related to permit obligations were given to Deep
‘Water by PLC.

Arbitrators Decision and Award

BY: Arbitrators Casev and McCuskey:

L. The interpretation of the language of the Lease is up to the Arbitrators.
2. Pursuant to Lease Article V, Section 5.1 of the Lease, the condition of

default for failing to produce and ship at least 50,000 clean tons of coal from the Leased
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/f'}if ohn ?vicﬁustkey, Arbitrator /

Premises for two consecutive calendar quarters existed as of the April 2, 2020 Notice of
Ternmination, the default was not cumable, and upon the Notice, the Lease terminated vnder

Sections 29.1{c), 29.2 and 29.3 of the Lease.

3. A Notice of Default with right to cure was not required for the uncurable

default under the Lease Article V, Section 5.1,

4. Due to the defonlt under Lease Arficle V, Section 5.1 and the resulting
termination of the Lease, whether Deep Water's failure to remediate permitting and
envirenmentzal violations under the Lease is an independent basis for termination of the lease and
whether such actions were subject to Notice of Default with righis to cure are not necessary for
the Arbitrators to address.

5. Phase 1 item (if) regarding trausferring permits is not part of this
Arbitrators Decision and Awerd but it may be addressed in the Phase 2 arbitration proceedings of
by a written request from any of the parties for additional proceedings by the Arbitrators as part

of the Phase 1 proceedings.

Dated September 22, 2020.
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Bv Arbitrator Pence:

I interpret Article V,, Section 5.1 of the Leasc consistent with the testimony of

"PLC witness Greg Woofen and Diéep Water in that the three conditions set forth thefein must be

met before the 50,000 ton requirement applies; namely whether (1) fair prices are obtainable, (2)
Deep Water has the capacity to meet market derands, and to the extent (3) it can reasonably be
done under the Lease. While I agree with Arbitrators Casey and McCuskey that the failure to
produce 50,000 tons per quarter for two quarters is not curable under Sections 29.1(c) and 29.2
of the Lease, I find that these provisions must be read in conjunction with Sections 29.1(g)(iv)
and Section 29.2. 1 find that PLC had actual knowledge that Deep Water was not producing

sufficient tonnage in the 4™ Quarter of 2019 and the 1™ Quarter of 2020.

1 therefore construe the Lease to require PLC to provide notice that PLC
considered Deep Water’s production or lack thereof in the 4% Quarter of 2619 and the 1% Quatter
of 2020 as a violation of its obligation in Section 5.1 of the Lease 1o “diligently and energetically
open, develop and maintain operations within the Leased Coal Tracis.” While this could be an
Evemnt of Default per Section 29.1(g)(iv), it is curable per Section 29.2. 1 would therefore find

that the Lease did not terminate because Deep Water was not provided with an opportunity to

cure what PLC considered its inadequate production.



I concur with Arbitrators Casey and McCuskey on the aspect of their award dealing
with the alleged failure fo remediate permittin g and environmental violations issues as well as the
issue relating to the transfer of permits.
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