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IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA

i

"

THE MOUNTAIN LODGE ASSOCIATION,
a West Virginia unincorporated non-profit association

Plaintiff/Counterclaim Defendant,

V. Civil Action No.: 20-C-24
The Honorable Robert A. Richardson

;![‘_’

SNOWSHOE MOUNTAIN, INC., r
a West Virginia corporation, J

Defendant/Counterclaim Plaintiff.
MOTION TO REFER TO THE BUSINESS COURT DIVISION

Now comes The Mountain Lodge Association (“Plaintiff” or ‘“Mountain Lodge
Association”), by and through the undersigned counsel, Mark A. Sadd, Ramonda C. Marling, and
Andrew W. Holbrook of Lewis Glasser PLLC, and moves the Circuit Court of Pocahontas County,
West Virginia to refer the underlying case to the Business Court Division (“BCD”’) and to enter an
order transferring it to the BCD pursuant to West Virginia Code § 51-2-15 and Rule 29.06 of the
West Virginia Trial Court Rules. In support thereof, Mountain Lodge Association states as
follows:

Prefatory Statement

The claims and counterclaim in this matter are centered on the parties’ respective
obligations to fund the costs of operating, maintaining, and repairing the Snowshoe Mountain
Lodge Building (the “Mountain Lodge Building”) containing the Conference Center on its first
floor and the Mountain Lodge Condominium on its second, third and fourth floors. Mountain
Lodge Association is a West Virginia non-profit unincorporated association that exists solely to

serve the mutual interests of persons who or that own Units (“Unit Owners”) within Mountain
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Lodge, a condominium common interest community. Membership in Mountain Lodge
Association is required of and exclusive to Unit Owners within Mountain Lodge.

Defendant Snowshoe Mountain, Inc. is a West Virginia for-profit corporation
(“Defendant” or “Snowshoe”). Snowshoe operates a facility known as the Conference Center
located within the Mountain Lodge Building that is physically integrated with the structural and
mechanical elements or components of the Mountain Lodge Building. Snowshoe has shared the
structural and mechanical elements or components of the Mountain Lodge Building without
contributing its share of the costs to operate, maintain, repair, or replace them.

As set forth more fully in the Second Amended Complaint, Plaintiff initiated this civil
action largely to seek an adjudication or declaration of its rights under the condominium and
related documents governing the creation, operation, maintenance, repair, and replacement of the
elements of the Mountain Lodge Building, including its right to be paid or reimbursed for
Defendant’s fair share of the costs to operate, maintain, repair, and replace them. Since the
construction of the Mountain Lodge Building — an integrated, mixed residential and commercial
use building on a single parcel of land — Defendant and its predecessors for 38 years have
contributed almost no money toward those costs. Plaintiff bears the entire burden of the costs of
the relationship between Plaintiff and Defendant while Defendant claims all benefits of use of the
Mountain Lodge Building and denies, despite its contract obligations and state law, liability for its
fair share of those costs.

In the alternative to money damages, Mountain Lodge Association seeks reformation or
rescission of the financial and legal relationships between Plaintiff and Defendant based on the

unconscionability of the arrangement.



In sum, the current financial and legal relationships are violative of West Virginia law,
unfair, unconscionable, and unjust.

Statement of Operative Facts

The Commonwealth Group, a South Carolina general partnership (“Commonwealth” or
the “Declarant”), was the Declarant of the Mountain Lodge Condominium. The Declarant
submitted a tract of land containing 5.01 acres, more or less, to that certain “Declaration
Establishing a Plan for Condominium Ownership efc. Pursuant to Chapter 36B of the Code of
West Virginia of 1931, as amended” dated November 10, 1982 and recorded in the office of the
Clerk of the County Commission of Pocahontas County, West Virginia in Deed Book 169, at page
1. See the Declaration (the “Declaration”) attached hereto as Exhibit 1.

2. The Declarant submitted “[t]he Land together with a portion of the building erected
thereon and all easements, rights-of-way and other rights and obligations appurtenant thereto,” to
the provisions of Chapter 36B of the Code of West Virginia of 1931, as amended, known as the
Uniform Condominium Act (the “UCA”). See Section I of Exhibit 1.

3. The Declaration provides that “[t]here is constructed upon the 5.01 acres a four-
story building at a location and in the configuration as shown on Exhibit 3 attached hereto. That
portion of the building which is hereby submitted to the provisions of the Act consists of the upper
three floors, all sites on the ground for footers and pillars for the structural supports necessary to
support the upper three floors of the building together with the footers, pillars, beams, and walls
(except walls or portions thereof designated on Exhibit A attached to the Conference Center Deed
as being part of the Conference Center) situate thereon, all as hereinafter described. The

Conference Center, which is not a part of the condominium, but which has been deeded to



Snowshoe Company and will be owned and operated by it and its successors, grantees and assigns
is excluded from the submission.” See Section I, Subsection B of Exhibit 1.

4. Mountain Lodge Association is responsible for the maintenance, repair, and
replacement of the common elements and each unit owner is responsible for the maintenance,
repair, and replacement of his unit. W. Va. Code § 36B-3-107(a).!

5. By that certain Deed and Agreement, dated November 10, 1982, and recorded in
the Clerk’s office in Deed Book 168, at page 674, the Declarant conveyed to Snowshoe Company
what is identified therein as the Conference Center (the “Conference Center Deed”). See
Conference Center Deed attached hereto as Exhibit 2.

6. Snowshoe is successor in title and interest in and to the Conference Center.

7. By the Conference Center Deed, Commonwealth purported to grant and convey to
Snowshoe Company a quantum of space described therein in part as “a horizontal plane, the
elevation of which is 4,708.89 feet as measured vertically above sea level as established by the
United States Coast and Geodetic Survey and which is bounded by 26 vertical planes which are
respectively formed by projecting vertically downward and the boundaries of that certain plot or
polyhedron” and as further described in the Conference Center Deed. /d.

8. From its purported conveyance of the space known as the Conference Center by the
Conference Center Deed, the Declarant also purported to except, reserve, and exclude “therefrom
the parcels, footers, pillars, beams, walls, and other areas as shown shaded or cross-hatched on
Exhibit A and hereinafter described”. See Conference Center Deed, pp. 677 - 678.

9. The Conference Center also is a defined term under Article III of the Declaration

and is further described on plats recorded in the Clerk’s office. The Conference Center comprises

! Similar provisions under both the UCA and the Uniform Common Interest Ownership Act (“UCIOA”).



approximately 33,000 square feet, more or less, making up most of the first floor or “basement”
under the east or downhill facing wing of the building together with certain walls and portions
thereof, 1d., p. 6.

10.  The four-story integrated, mixed-use building situated upon the 5.01 acres that the
developer, The Commonwealth Group, submitted to the Declaration is referred to as the “Mountain
Lodge Building” comprising the first floor, the Conference Center, and second, third and fourth
floors (the “Residential Floors™).

10.  The Conference Center shares with the Residential Floors the structural and most
mechanical elements and components of the Mountain Lodge Building, but Defendant does not
share in the costs of operating, maintaining, repairing, and replacing the shared elements and
components.

11.  Defendant has never paid its fair share of the costs of the operation, maintenance,
repair and replacement of the shared elements and components of the Mountain Lodge Building.

Procedural History and Nature of Claims Asserted

1. On July 17, 2020, Mountain Lodge Association filed its initial Complaint with the
Circuit Court of Pocahontas County, West Virginia in which it made declaratory judgment and
unjust enrichment claims against Snowshoe.

2. On September 11, 2020, Snowshoe filed a Motion to Dismiss.

3. On October 6, 2020, Mountain Lodge Association filed its First Amended
Complaint adding additional claims for contribution, breach of contract and quantum meruit. See
First Amended Complaint attached hereto as Exhibit 3.

4. On October 16, 2020, Snowshoe filed its Motion to Dismiss the Amended

Complaint.



5. On October 22, 2020, Mountain Lodge Association filed a Motion for Additional
Discovery under Rule 56(f) and its Response fo Snowshoe’s Motion to Dismiss.

6. A scheduling conference was held on October 28, 2020 and an Agreed Scheduling
Order was entered on November 11, 2020.

7. On November 16,2020, Snowshoe filed its Answer to the First Amended Complaint
and Counterclaim. See First Amended Complaint and Counterclaim attached hereto as Exhibit 4.
In its Counterclaim, asserted its counterclaim in the alternative to its motion to dismiss. Snowshoe
specifically asserts that “in the event Counts (sic) V of Plaintiff’s Amended Complaint are found
to be cognizable causes of action, then Defendant would also have grounds to assert the same claim
against Plaintiff, which it now does in this instant Counterclaim.” Counterclaim, p. 20.

8. On December 22, 2020, Mountain Lodge Association filed its Motion to Dismiss
Snowshoe’s Counterclaim.

9. On January 29, 2021, Mountain Lodge Association filed its Motion for Leave to
File its Second Amended Complaint together with its Second Amended Complaint. See Motion to
File Second Amended Complaint and Second Amended Complaint attached hereto as Exhibit 5.
No action has been taken on Plaintiff’s Motion for Leave to File its Second Amended Complaint.

10. A copy of the docket sheet is attached hereto as Exhibit 6.

11.  The parties are currently engaged in discovery.

12.  Notrial date has been set for this matter.

13.  All of the claims in this matter involve commercial disputes involving matters of

significance to transactions and operations between the parties as business entities. Trial Court

Rule 29.04(a).



14.  The disputes present commercial issues in which specialized treatment is likely to
improve the expectation of a fair and reasonable resolution of the controversy because of the need
for specialized knowledge or expertise in the subject matter or familiarity with some specific law
or legal principles that may be applicable. /d.

11.  The principal claims do not involve: consumer litigation, such as products liability,
personal injury, wrongful death, consumer class actions, actions arising under the West Virginia
Consumer Credit Act and consumer insurance coverage disputes; non-commercial insurance
disputes relating to bad faith, or disputes in which an individual may be covered under a
commercial policy, but is involved in the dispute in an individual capacity; employee suits;
consumer environmental actions; consumer malpractice actions; consumer and residential real
estate, such as landlord-tenant disputes; domestic relations; criminal cases; eminent domain or
condemnation; or administrative disputes with government organizations and regulatory agencies.
Id.

12.  The filing of this Motion is timely under the Trial Court Rules. Trial Court Rule
29.06(a)(2).

14.  Additional related actions are not currently pending.

WHEREFORE, for all of the reasons stated herein, Mountain Lodge Association
respectfully requests that the Circuit Court of Pocahontas County, West Virginia, under West
Virginia Code § 51-2-15 and Rule 29.06 of the West Virginia Trial Court Rules, refer the
underlying case and order the transfer of it to the Business Court Division and to award Plaintiff

any such further relief as this Court deems just and proper.



THE MOUNTAIN

LODGE ASSOCIATION,
a West Virginia non-profit
unincorporated association

By Counsel

()

S emnde (- Mepe
Ramonda C. Marling (W.Va. Bar No. 6927)
Mark A. Sadd (W.Va. Bar No. 6005)
Andrew W. Holbrook (W.Va. Bar No. 12663)
300 Summers Street, Suite 700
P.O. Box 1746
Charleston, WV 25326
Phone: 304-345-2000
Fax: 304-343-7999
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" DECLARATION ESTABLISHING A PLAN FOR CONDOMINIUM OWNERSHIP -, -
OF A TRACT OF 5.01 ACRES AND CERTAIN IMPROVEMENTS .. -
THEREON . AND APPURTENANCES THEREUNTO BELONGING SITUATE .. ".-.0". -
* AT SNOWSHOE SKI RESORT, EDRAY TAX DISTRICT, POCRHONTAS BRI
b COUNTY, WEST VIRGINIA PURSUANT TO CHAPTER 363 ¢ -
__OF TEE CODE OF WEST VIRGINIA OF 1931, AS AMENDED
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. 1517 Gregg Street : !
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. DECMRATION ESTABLISHING A PI.AN FOR CONDOMINIUM DWNERSHIP

. office and place of business-at 1517 Gregqg ‘Streat,. Columbia.'

: to as the PROLM e . ..--,Aﬂ-

4'sltuate ‘approximately 2.8 mlles east of West Virginia

wi;f":,{-_-' after describedtract, thence westerly, 1 line,

W s e - e e e

T

T YEEF

- OF A TRACT - OF 5.01 ACRES AND CERTAIN IMPROVEMENTS .

. THEREEON AND APPURTENANCES THEREUNTO.BELONGING SITUATE
- AT SNOWSHOE- SKI RESORT, EDRAY ‘TAX DISTRICT, POCAHONTAS

© "7 COUNTY, WEST VIRGINIA PURSUANT TO CHAPTER 36B - . -

' OF THE CODE OF WEST VIRGINIA OF 1931, .AS 'AMENDED' PR

.. THE COMMONWEALTH GROUP, a general partnerahip
organized under tha laws of the State of SOuth Carolina
- .(hereinafter called the "Declarant®), with-its principal-

South Carollna 29201, does hereby declare-lwz_u,

N I. suamssmm OF PROPER’.I’Y

. The Declarant hereby submits tHe 1and together
w1th a portion of the building erected thereon and all .1~ -
. easements, rights-of-way.and other rights and obligations s

- appurtenant thereto, (hereinafter more specifically described .

~and referred to as-the. "Property"), to the provisicns of - _t
chapter 36B of the Code of West Virginia-of 1931, as amended,a'
. known as the .Uniform Condomlnxum'hct and here;nafter referred

. -A. The Land. 211 of that tract of land situate .
An Edray Tax District of Pocahontas County, West Virginia ?...

. Secondary Route 9; being east of Snowshoe Drive extended and o
" roughly 87 feet north of ‘the Treetop Condominium northern N
boundary a8 shown on a map recorded in Plat Book 2, Page 21, :
and Plat Book .2, Page 9, in the Office of the Clerk of the:.
" Pocahontas cQunty Commission and being more part;cularly
descrlbed as follows: .. 1,-,m.. ks . : o

=commencing at a found 1ron pzn, the northeest AR

.corner cf Treetop condominium, thence W, 33° 2314
Cvle" B., 117.72 feet, to the beginning, a 5/8" x o

30" iron pin,.the southeast corner of theé- herein-gej

.~ -near the northern boundary of tlie: above xeferenced .
"-. and recorded Treetop tracts 5. 81° 34' 06™ W., -

.-587.30 feet to an iron pin, the -southwest : corner .

" of the tract, thence, northerly, 4. Llines, :running: "~ -

.  neax the eastern edge of an GXLStlng Snowshoe--‘-‘-

ﬁ_utillty road' B : oL

.. 00“ 26' 06" E,, 91 15 feet, to an;iron pin _

L3 :08° 25' 12" n., 61. oo,feet,-to an"*iron. pin




©N. 13® 55' 12" E., 117.64 feet,
© N. 12° 317 06" }E.;"' 128-;zs:>'f.eét,’fj' 5a

-‘?Thehée. ‘easterly, 1. l:me.

N 64° 27"30- Ees 339 50 feet,‘_"n”.-;"" ‘iron.

o ‘Thence,. southerly, 3 .'L:.nes, _
Y 8. €3° 57, oo" Eer ;106 7e feet, '

8. 219042 " .42 ""-E.».:-.‘:f.-ﬁ']l‘l..'»SZ .—.fee_t:._ e

.7 - "8.711° 25' 127 E., 209.27 feet, to the .
beginning, and containing 5.0l “acres, more or )
"."less, and as shown.on a survey mede by. Power C ol
. ’Engineering Company, Inc., dated October 13,1982, ..
“w.a copy of which -is attached hereto as Exhibit No. 7

. _There is excepted from this submission and Declaration -that...’
k-’. : portion of the aforesaid 5.0)l acre tract known.as ‘the- - .
"Conference Center® conveyed by ‘the Declarant to. Snowshoe
Corporation by deed dated November , 1982, recorded simu]’.ta.neously
with this.- Declarat:.on in said Clerk"s office, as -said . .- )
Conference Center is shown on Exhibit 2 attached herewith .
which exhibit together with the aforésaid deed:are by
reference made a part hereof. Said deed is hereinaf’ter
,referred to as the "Conference Center Deed._ Ll

- 'l.'he real estat-.s heraby suhmztted to the Ac:t is

",‘-pnrt of . the seme property conveyed to ‘the Declarant by - |-

- ‘Snowshoe Company, a corporation, by deed -dated-April 12, ' - -
1982, and of record in said Clerk's ¢ffice in Deed Boock 164, N
" at: page 628, and by corrective deed dated-October 26, 1982, . ' .
also of record in said Clerk's office and is a part of. the
:same real- estate conveyed to Snowshoe Company hy Mower .
JLunbey Company, a corporation, by deed dated September 6, .
1973, and of record in said Clerk's office in. Deed Book 129 .
wat:page 650, to which deeds and survey reference is here e
made for- a further descrzptn.on of sald langd. - o

T uBa Portions of. the Buildmg. 'l‘here ‘I8 constructaﬂ
upon. the 5 01 acres a four-story building -at -a ‘location:and

) "in the confxgurat:.on as .shown on Exhibit 3 attached hereto, - -
m ~‘That portion .of the building which is. hereby subm:.tted t'.o

':f” @




. floors, all sites on the. ground for footers and plllars for ,

" " _beams and walls (except walls ox portions thereof desiqneted_.

“+'. to the condominium are more particularly. descrzbed in th;a

'7;uand egress from and to Snowshoe. Drive and to use 8Bnowshoe ¥
“.brive (West Virginia Route 9/3), and the other’ public roada..

. other areas designated by Snowshoe Company. for puhlic: use,

© %! lines now located or hereafter constructed on ‘the ‘property

'~the prov;sions of the Ant-conslsts of the upper three

- the structural supports neceasary to support the upper three:
floors of the building together with the footers, pillars, .

“on Exhibit A attached to the Conference Cénter Deed as . - L
- being part of the Conference Center) situate thereon, all as
hereinafter described. - The.Conference Center which. is not a =
- pert of the condominium but which has been deeded to 8Snowshoe -
- Company and will be owned and operated by it and its successora,
grantees and assigns is excluded from the .submission.  The:'-. . = .
- actual description of the Conference Centar and its relat;onsth*

o Declaration and in' the Conference Center. Deed...

: "‘.=. C. ~Appurtehant Easements and nghts-of-Way.
. followxng easements and rights-cf-way are a part.of and .
. appurtenant to the land and that portion of the: hulldxng
: whlch are hereby submxtted to the Act:® X

R R R T anexciuslve easements and rzghts-of-way,ff
;-to use the fifty [{50) foot right-of-way providing ingress .:

within Snowshoe Resort to provide unrestricted. ingress: and
egress for a11 purposes to and from the cOndominzum..ﬁ-

: e 2 A.nonexclusive easement and’ rlqht—Of"WaY
-'over and -across -the streets, roads, parking. lots, trails -and -

. for agcess to -the publzc recreatlonal f30111tles of the
SnowshOE Resort.ﬁ.; : o e e e

. : : 3. Such nonexclusive easementa and r;ghts—
of-way over, acrosa and through the property -of Snowshoe -
Company, for the purposes-of constructing, -locating, 1nsta111ng,l

removing, repairing, operating and maintaining  such water, -

natural -gas, sewage, electrical,.telephonic and other. - o

utility delivery or .distribution-lines and facilities as may

be necessary for .the- development, use and: enjoyment of the

.5 ot acre site.;f T ,

IR 8. A nonexclusxve easement +o utilize ‘tha:
='property immediately surrounding .and adjacent-to the property:
.. hereby conveyed as necessary to provide- for thekmalntenance T

.and fire protectlon of ‘the Condominium._gA w0

-;‘ i L CBe The nanexclusive rlght an& lzcenae to. .
Vconnect onto any water supply lines and sawage dlscharge

:":of Snowshoe Company, - Subject only to the -obligation. to pay :a:




}ffnlr and reasonable user service ‘faa- for water and*sewage.

of all utility chases and lines, including, but not- necessanllyi

‘discharge of waste gas, air, smoke and fumes, all aa now.

“ef” all existing passenger alevators .and tmechanical and
" 'equipment -rooms and personal property and flxtures ln 2
fconnection therewith., T . . :

*and stalrway;
;awnershlp of .an eklstlng Emergency exxt stalrway;

f"ownership of an- existing trash chute; together with a
. onon~exclusive easement within the Conference Center 'in the
o 7+ immediate proximity of the trash chute for facilltles to
‘:acollect the trash eminating from ‘the -trash chute;

‘remove from time to time all footers, pillare, walls,
-~ foundations .and other stryuctural members, facilities and
" property as are sufficient at all times to support the .

' property and fixtures constituting such. Condominium or any
".part or parts therecf remain in existence,. including any
;'reconstruction or replacement thereof in . whole or.in. ‘Part in-
"“.the event of damage or destruction by casualty:or other.

-for ingress, egress and regress, for pedestrian traffic and
- 'by mechanical .or similar means for equipment,.material and
. . personnel over, through’ and across corridors, :lcbbiag,. o
.~ -shaits, and open spaces ‘and areas sufficient ‘to:.provide for - -
. "maintenance, inspection, repair, replacement and removal -of
© the Condominium or. any part thereof and (L) non-exclusive
.. eagements foxr . and the right to.install, maintain, -repair, - -
- uareplace and remove from time toitime pipes,.

disposal - services.,f

. - 6u An exclus;ve easement through the COnference“
Center for a11 existing pillars, load-bhesaring walls, heams
and other -structural. members situate thereln OF . ahutting
thereon. o . . . LT

rufiJ Excluelve easements for‘anﬂ ownershmp

Limited to, drainage, water, sewer, electrie,  telephone,
sprinklex, cable television lines and ducts or lines for the’

located and existlng through the COnference CEnter,;-uN”..u';*:

(ii) Excluaive eaeemente for ‘and :o'amerehd.p-“j

SR (iid) An exelueive easement ' for" end R
ownersh;p of portions of the ex;sting.main lobby fireplaee .

{iVJ An exclusive easement for apd

“tv). An exclusive easement f6r and

: S C(viy A right to full euppurt ef the s
COnaomlnlum and all parts thereof ineluding without 11m1tation
the right to install, maintain, inspect, repair, replace end

‘Condominium and so long thereafter as the:real and persodal g

cause, together with {a) a non-exclusive easement or easemenﬁs l

:cablee,fductax~'u

L]




1

‘television and communications and utilities of: whatsoever -

. connection with the Condominium lncludlng further the right
to temporxarily place. ladders and equipment agalnst portions .

“,manner from and through the utility chases and ventilation . -
..~-7lines owned by the Condominium through the Conference Center.
""" "all such fresh, exhaust and waste gas, alx, emoke, Ffumes, -
.. ".water, molsture, drainage and-sewage as shall-be reasonable: -
-+ : having due regard and care for the usae and enjoyment . of the'’

.. Conference Center and any structure or improvement therein;.
.. together with an easement to construct, maintain, inspect, T
*  repair and replace when reasonably necessary within the- el
Conference Center pipes, cables, ducts and conduits sufflcient

. a‘ithe benef1t of the Condomlnlum'

- support and fhe'eaSements granted by this deed, the r1ght'l'

"Condamlnlum in the sane- locatlon, ‘at the sole expense and .
- .risk of the Condominium, and after the expiration of ‘the, =

- T:_uwner and all holders of mortgages thereon or any portion
" . thereof of written notice of such effect without receip:t by’
. the Condominium Association:of Unit Owners, of notice of any

ff;mechan;cal means and structural members maintained- ent1re1y
'T°r partzally for the benefit of the Conference Center,h*g

egress and regrees “through the public areas of the. Conferenca-.
. Center for the use of. the Condominium and its Association.of-
L -Unit OWners, unit oumers, and thear employees, agents, 2
'jguests and lnvitaas. and . " s

existing trash c@npactor and . freight elevator located within
. . the Conference Center and owned by the Cumpany: together with s
SN the non-excluslve right of ingress, 'egress and regress- T
.+ through the Conference Center to provide access to the- traeh
. - chute and freight elevator for the-use: of the Condominium .
- apd its Association of Unit Owners, units owners and thelr_
-:employees,;agents. guests and invltees. : .

and condunits ‘of every ¥ind and nature for drainage, water,
sewage, ' electricity, energy, telephone,: ‘sprinkler, cable--
nature which may ke necessary and. convenient for use in-
of the Conference Center owned by the Company as reasonably -
necessary in the exercise of the rlghts hereby -zesexrved and.’
described; = - ROy R =
Iv11) The right to diseharge in-a-laweqal |

t0o accommodate the easement for the aforesaid discharge for f".

(viii) Subject to the ohllgatxons for

from time to time to reconstruct or-replace within the.

30th day following the receipt by the .Conference- Center

objection, any:then existing pipes, cables, ducts and -
conduits, enclosures, machinery, eguipmant,. pedaetrlan and

(ix} A non-exclusive right of 1ngresl,

et "':: Cxy The non—exclusive rlght to use'the"




a et ‘D. Other ‘Rights and Obli atlons. All other =~
_,r:ghte vested in thé Declarant which are not.otherwise set’ S
forth herein but which are more particularly-described in [f=rf=?
the Conferenee Center Deed, which rights are incorporated .
herein by reference"and made a part hereof ‘a8 - if set forth
-_{hereln verbatzm. - . . T I L

A1l of the fore901ng land. poxtions OF . theohuilding >
and the appurtenant easements and other rights- and obllgatlons
:shall be . hernlnafter referred to- as. the - “Condominium. "L

II. ' NAME AND ADDRESS OF TBE CONDOMINIUM o

S : The name. and address of the Condominium ' herehy
-”'created ghall be "Snowshoe Mountain Lodge Condominium,” - ..
.. -~ Snowshoe Drive, Snowshoe, West Virginia 26201. . The entire” S
.+ condominium. is located 1n Pocahontas COunty, West virglnia R
Lt only. o N . A Lo TR o

' III. THE courznmcn 'cmwzn )

R The building. hereinbefore described which ccntainsf-ff;-
] "the Condominium also contains on the first floor thereof the -

;Conference Center ‘which is owned by Snowshoe Company, a . ST
.corporation, by virtue of the Conference Center Deed, The ’
-Conference Center consists of approximately 33,000 square:
" feet, more or less, making up most-of the first floor or -
..+ "basement"  under the east or downhill facing wing of the -
.. r:building together with certain walls and portions thereof, T
.- The Conference Center is shown on Exhibit ‘2 attached hereto.ﬂ',ﬁ
"¢ Except for certain.eagements appurtenant to the Condominium- .
_ as hereinbefore described and to .the Conference Center, as
. .pereinafter described, unit owners within the.Condominium
'.jw111 have no rights with respect to the Conference Center- EN
.- which will not be a part of the Condominium  and.the owner pff,nf
‘the Conference Center will have no rights with respect to .. .. '
- 'the Condominium and will not be responsible for payment of . - ™
" -any portion of the Condominium expenses normally incident to.-. - -
the ownership of a condominium unitf, ‘Reference is here.made = ... ..%.
.t0 the:-Conference Center Deed for a’'more. part;cular description iia
. af. tbe Conference Center. P M :

Lav. 'ru.ﬁ.'. counoummm

R The céndominium consists .of portions ‘of - the lend.
'5,;por_1ons of the building and the easements. and other’ tlghts BE
“;{appurtenant thereto, and contains a total of 229 residential .
.units which -shall be the maximom number of units’ that may be - .
. created in the Condominium. The ownér of a . unit, as- herelnaftar:
- ‘defined, is herein called a "Unit Owner" -and ‘the owners.of . -
;¥ "+all units .are herein cpllectively referred. toas-the "Unit . * .

. “Owners.,” The Propenty,making’up*thefConﬂominium.shallwbe D




= A graphic description of.each of .the units within the

;i[St. Moritz a.(z Bedrooms)
‘;,Unit 139

L by 17 feet and - a. total square footage. of 742 feet. - Davns
* + and .Davos R units are 14 feet by 36 feet with a second ..~
o : bedroom 14 ‘feet by 19 feet and a.total. ; Sguare footage of 770

- feet. The St. Moritz and St. Mortiz R units are 28 feet. by

. . 36 feet and have a total of 1,008 square feet. The basxc

. layout of each of. the unit types is.shown in: Exhibit.4. .

" .balconies and all .exterior doors and.windows.or.otherx -

tj{gacre tract except that portion which. is part of -the COnferénce
“"center as described and shown on. Exhibit 2; the appurtenant

'_divided Lnto unita and common elements aa follows

A. - The Units. ' For. purposes of identification, ;"

'a11 unzts in the Condominium axe identifled.by number- and -
are delineated and.described in Exhibit 3 attached hereto.=
No unit bears the same ldentifyving number as any other. unit, ...

:building is set forth on Exhibit 4 attached hereto. . Tﬁé 229 -
-~ units in the Condominium. consist of: elght different types
".-and Unlt 139 as. followst» S Lt

Unit Type T.fi-

.Zermattztl Bedroom) -

Zermatt R (1 Bedroom)

Innsbruck (2 Bedrooms). =~ . . -
""Innsbrueck R-{2- Bedruoms) R
- Davos. {2 Bedrooms) | :
Davos .R- {2 Bedrooms) ..
" St. Moritz (2 Bedrooms)

' e The zermatt and zermatt R unzts are 14 feet’ by 36
feet and , contain 504..square feet. Innsbruck and Innsbruck - R
“units are 14 feet by 38 feet.with a second bedroom 14 feet

_attached hereto. The boundary of each residential: unit .
"~ "consists. of the area surrounded by the walls, floors and
. .ceilings and includes all lath,. furring, wallboard,. plastarhoard,
, plaster,_paneling, tiles, wallpaper, paint, finished floorlng &
“and. any other matekial constituting any part of the finiahed g
surfaces thereocf together with all door steps.. stoops,.. .

';cflxtures designed to serve a-single. unit but located outside '
?_;the unlt boundarles as herelnbefore descrlbed.k-x R

S P B. Common Elements. ‘THe ‘common elements of the-
'ZCOndominlum consist of all of. the land making up the-5.0L.

- easements and other rights .as.hereinbefore described; . .

:ﬁ“'everything else within the top three floors. of the building;,“=4 :
. that is not included within the individual units themselves, .~
* including but not. 1imited to.footers, pillars, beams,. 1oad-hear1ng4

:walls and. other- structural msmbars, air rlghts. utility

l I"lu
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. Bystems, ohases, central televizsion antenna systems, roof, -
perimeter walls, bearing walls, floors and cellings, hallways, -
.. stairs and stairways,. atriums, main lobby and|fireplace Cooel
. "“therein, - skylights, passenger elevators, trash chute, - -

' ‘pondd, built-in seating, playgrOund (Hipporarium), ski '

. with. any of the c¢ommon elements. All of the major common:
. elements of the Condominium .are set forth and shown on -
Exhibit 3 attached hereto. " The only limited common elementa

= -the balconies and all exterior .doors and windows or othex ;"

-WHOWner shall own, together with his unit, an- undiv;ded BT
- dinterest in the common elements and such undivided: ;nterest'
""ia. stated as a. percentage of ownership in 'said common'.
-~ elements with each unit having the percentage of- OWnership
= in the common elements as set forth on Exhibit 5 attached Lo
© - -hexeto. The percentage of undivided interest in the common =
... elements is assigned according to the square. feet of living -
. -space in each unit as 3 percentage of the total square feet °
- :0f living space of all units, 'The percentage of undivided

is as follows:z - -

R deflned.‘cDmmon Expenses.

observation deck, library and fireplace therein, trout .

‘storage area, walkways, freight loading dock, |parking- areas s
"and all fixtures and perscnal property used in connect;on=-

as-defined by the Act lncluded within the Condominium are.

fixtures -designated .to serve a single unit but- located .
outside the unit boundaries as hereznhefore deflned. _;

A moca-rmn OF .UNDIVIDED: INTERESTS IN- comaon E‘-I-Em'rs' S

Pursuant to the provisions of the Ant, ‘each ‘unit

Anterest -in the common ' elements for the un;ta in: the COndominxum.£;

ﬁPercentage of Interest in

. Type of Unit - et ‘the -Common ‘Elements ~': . -
¥ sDesignation - .- : ' o Aas;gned to. Each Unit T
. Zermatt and Zermatt R R .3534%'-,_.‘- )
~.Innsbruck and Innsbruck R . oLl T 52028 v -
- ."Davos and-Davos R . -';:“;”‘}jﬁf-%;5399%f~'f-
ST - oBt. Meoritz -and. St.‘Moritz R I ST70678
U Unito139 L © .. 43534%

[TRPERE

v ."COMMON'EXPENSES AND SURPLUS -

"LAll-costs of maintenance, repair -and replacement REEE

Vf*of common elements necessitated by the negligence or mizuse ...

by ‘any opcupant of ‘@ unit shall be borne solely by the' unit .

. -Owner'and the Executive Board of the aAssociation ag hereinafter-

... " described shall have the right ‘to assess such: Unit Owner for. .
L -such costs. - .All other costs of ma:ntenance, repair, - replacemﬂnt,
‘pPreservation and improvement of the common.elemsnts shall be

‘unless provided -otherwise by the Executive Board as. hereinafter .
Each Unit OWner shall he 1lable 3P1J:




" for that portion of the Common Expenses equal to his unit's
~ percentage interest in. the common elements. ILikewise, each ..
Unit Owner's interest in any common. surplus ahall be equal QL
to his 1nterest in. the common elements.m. ) ;

vn . VOTING RIGHTS

” ‘ "Each Unit Owner shall have vot;ng f:ghtéylﬁ the
Association as hereinafter described equal to his un:t 8
und;v;ded percentage 1nterest in the common elements. :

VIII,I USE OF ‘COMMON ELEMENTS

Every Dnit Owner shall have the right to use the -
.~ common .elements except for. those areas which are or.will: be
. reserved -Lor the use of ocoupants of certain designated -
.. .. units to -the exclusion of otkers and aire or shall be deSLgnated
. - as limited.common elements, UDse of the common elaments may -
- otherwise be regulated hy rules: and regulations promulgated
by the Executive Board of the Association. - Any -person -
., agtually -occupying any unit may use. the common. elements: and
. ' those limited common elements reserved for the use of-a:.
. -1 particular unit during the time that said occupant is: S
.- actually in residence in. the units, subject, however, to tha :
" . limitations herein provided and any rules and regulations o
j:prnmulgated by the Executxve Board as aforesaid.;fw_.

o, | LIMITATION ON ‘USE_OF UNIT AND RESTRAINTS ON ALIENATION'

R A. The Unit Owner shall occupy and usé his umit
:for resldent131 purposes for himself and -the members of his -
+ family and his ‘social guests or designees and for no other
- purposes; provided, however, nothing herein ¢gntained shall .. -
" prevent any Unit Owner from leasing or renting-his unit for
 residential use and in compliance with this Declaration and:.
its Exhibits, the Act and rules-and regulations progerly _;
_ - promulgated, if any, nox shall anything herein contained: g
" prevent commercial use of tUnit number 139 as herein. prov1ded.
" .Sugh renter or lessee may be removed from the Property .
" and/or refused further entrance by-the Executive Board of -
2. the Unit - Quners—-Association or its designee for nOn-compliance,ﬁp
.. and the Unit. Gwner shall be liable for all damages caused by .
. his lessee or renter and all costs of removal ghall-he a.
- -1ien vwpon his unit the same as 'the lien for unpaid ccmmon
- .expenses. No commercial or business activity shall ke
7. carried out in any unit or other part of the Property except
-+ that the Declarant, its successors and assigns, may:maintain:
T and use Unit numbex 139 of the Condeminiua owned by it for .
- " 'management, sales and rental offices, maintenance areas, or
“ for other genaral commercial purposes.. No unit shall, be
. subject to a plan of multiple use, interval ownership oxr
7+ time sharing arrangement by any nit Owner or a- successor ;n
”]&lnterest. o " o »




. - R gy No Unit Owner’ shall permit or suffer anyth:.ng

2o ‘to- be done or kept in or about his unit -or upon the .common .
elements which will abstruct or interfere with the rights of
-other ‘Unit Owners, their guests -or- assigns or annoy them by .-
@reating .any ‘unreasonable noises or otherWLSe, nor. shall.any .
Unit Owner permit or .commit any nulsance or: 111ega1 act in L
NS ahout the Property. o , i el il S

. el No unit Owner shall cause.anything toibe | 3
;j'aff;xed ‘or attached to, hung, displayed or placed on the -
- exterior walls, doors.or windows of.the units or -upon the’

- ‘general or limited commeon .elements; nor .shall hea plant any.
~ type of plants, shrubbery, flower, vine or grass outside a NEEE,
- .unity nor shall he cause awnings or storm shutters, screens, . -~ .

.enclosuras and-the -like to-be affixed or attached to.any -
©.U7unit, limited or general common elements; nor -shall he place :

-. any furniture or egquipment outside a unit excapt.with“tha -

- written consent of the Executive Board of the Unit Owners..

- -Association; and further, where: provided, subject to the e

‘..rules and regulations of the Executive Board. No. clotheel;ne

.- or similar device shall be allowed on any portion of. the
-’ Property nor shall clothes be hung: anywhere except where'

I vf‘deslgnated ‘by the Executive Board. Unit Owners may not -

I .. ecreen or enclose any balcony which .abuts his unit, where

.. . applicable, with any type of material without :tha prlor .
.:.Mr;tten'consent of the Executlve Board. .. -;_H_,”_J ot “:.;;:‘:

u

T : D.a ‘No violations of any 1aw, order, rule Qr !

ce ,regulatl -ns or requirements of any governmental agency

" having jurisdiction thereof,. relating to. any portlon of the
?=Property shall he permltted. et s S -

: R Each Unit Owner shall maintain the inter;br
. temperature of his unit at .no lower. than .such miniumum N
-’ temperature as shall -be sufficient to insure -that.no water’
v pipe .0or sewer line shall freeze. Any . damage caused by :the -
:freezing of .any water pipe or sewer line which shall result
. from the -failure of any Unit Owner to maintain a sufficlent -
..+ - - temperature within his unit shall be a liability of such.
"-y,}Unit 0wner, ‘agsessahkle’ against:the ownex of such unit.gA

.. o " No ‘person shall use the common elementa or—any
xpart or. parts thereof or a unit. or any part of the Property. .
. in any manner contrary to, or not .in accordance with, such Lo
_: rules and regulations pertaining thereto as-may from time to. U
““time be promulgated by the Executive Board. of the .Unit . . o
Owr-2rs Association, except insofar.as such rules and . regnlatibna LA
‘ .. 'shall conflict with the commercial use of Unit number 139’ in RS
j .+ 'which cases such rules and regulations shall not apply to
. "_the use and ownership of’Unlt number l39. SO o

et X
oAl

| e
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T Notw;thstanding the prov;axons hereof, the Declarant,
. .. its cuccessors and assigns, shall be allowed teo maimtain : ;
. Unit number.139 as a management, -sales and rental office;. to
- display and place signs upon the premises to aild in sales or -.
“rentalsy and to -engage in .sale or rental. actlvxties 0x- cthar
*qeneral commercial act1v1t1es therein.,¢ e

'yx; ARCHITECTURAL CONTROL

L T Ta preserve “the or;gxnal architectural appearance
i " of the Condominium, no exterior construction of .any nature
. whatsoever except as-approved in -advance by the Executive -
Board-of -the Aasoclation shall be commenced or maintained
.- upon any unit or the common~elements  and any.such addltlons';*
. which are permitted shall be-architecturally .compatible with-
" existing structures.' ‘Wo Unit Owner shall paint, decorate.or
. change the -coler of ‘any exterior surface, gate, fence, . - -
" 'balcony or roof, nor shall any Unit: Owner. change the design .
- or color of any exterior llghting, nor" shall any Unit Owner -
" dnstall, erect or attach to. any part of the exterior any - -
"rgign of any:kind whatsoever. No alterations shall be made !
‘upless or until plams and specifications-showing the nature,
:+ "kind, shape, height, material, color and leocatiocn of the . -
‘same- ghall . have bheen submitted'and-approved'in'writing‘as to.
harmony  of- exterior design, color and location in. relatlon ;;,
to surrounding structures by the Executive Board, and-so-
long as Declarant, or its successors or -asasigns, own one or ‘..
. more units in the Condominium-the Declarant or its successors -
© .- and assigns, .
-~ of the Declarant to approve or disapprove such plans and
-‘u~specif1catlons within esixty (60) days-after their being..’:
" 'submitted “in'writing shall .constitute approval. : 3 Unit:
.. Ownex may, however: (i) make any improvements: or. alteratlons -
- o the interilor of his.unit that does not. lmpalr +the - structural
" integrity or mechanical systzms:or leasen the support of any
L portion of the Condominiumi and (ii) after . acqulring ‘an o
. adjoining. unit may remove -Oor alter. any:intervening partltlon
or create»aperatures therein, even if the-partition, in::
vhele or in part, is & common element; 'if those acts' do- nat
" impair the structural integrlty or mechanical systems or. o
- lessen the support of any portion of ‘the Condominium,’ . & 2
" ‘Removal of ‘partitions or creation of aperatures under thig - .. -
r - provision is not to be consicered an alteratlon of houndarles .
. ~'iﬂ'~of the un;t." Sy AL S DR

TN

';-'~x:r:,»?. ENCUMBRANCE ON on Armcmmc TI’I’LE 7O 'I'HE cmmonmnm
S R W Reservations by Mower’ Lumber cOmpaqx.» he
3iufentire 5.0l acre tract 1s;subject to cerl.ain c¢ovenants, A
C lxmltatlons, reservatlons, exceptions, rlghts-of-way, leases"‘

Failure of the Executive Board and, if appropr:ate,~




" - Mower Lumber Company to Snowshoe Company dated Septomber 6,
- '1973, and of record in‘the office of the Clerk of the- County
- Commission of Pocahontas County, West Virginia, in Deed. Book '
: 129, .at page 650. A copy of .pertinent-portions of: said deed
-.is.attached hereto as Exhibit 6. . In summary, this deed . .
provides for . a .reservation .of all coal, oil and gas under
:”  certain.portions of the Ski Resort as well as righta-ocf-way .
..~ - and easements which do not 1nterfere wzth the Condominium-
-'?31te..,-.. ; S e e T e e sl

' l . :and restr:.ct:.ons set. forth and contazned in'a. deed from

v RN B.- Reservations by Snowshoe CUmpany. “The': deedi;5

. from Snowshoe Company to the Declarant 18 made subject to.” -

..~ - the following ‘covenants, conditions, reservations and [T A

" . restrictions which-shall run with and bind the land and . .-
-:which shall inure to the. benefit of and be- enforceable by o
‘ --Snowshoe Company and its ‘successors. -and - assigna- L e ;

'- S @y Al telephone. electric. . power and other
SORE transmission or utility l;nes shall be 1nsta11ed on the L
‘u~property below ground. e . S . . . o

Ce T (2) . No bulldxngs-or Dther structures shall

-y”:,f'be -erected or maintained on the property, excepting . R
, L - _;only a hotel or lodge style coudomlnium development and e
I = ‘-'_-;f'convent:l.on center. . . R ) ) L

L “£3) Mo huzld;ng ‘or. othiet structures shall be'}J~"
See T uerected, placed, changed, altered or remodeled ‘on the
#,-°. ..+ - - | property, nor any site preparation begun. until ‘the O
soo e -:proposed building plans, specifications and plot plans.
.. *.{showing among other things the proposed locations of
- +.-all buildings and structures, the extexior colors.and .
- finishes, building heights, locations. of driveways and
. ~parking areas, drainage and landscaping plans, and . .
o oeconstruction’ schedules) have been approved by Snowshoe :
.‘Company in writing, it being expressly understood and .
° agreed that any approval or refusal of-such plans or-:
.. specifications may be based upon any reasonable grounde, . .
*'dneluding purely aesthetic grounds, in the sole discretion”3
.0f Snowshoe Company. Snowshce Company’s written :
" -approval of -the building constructed upon the T.and
Lo 'making up the Conference Canter and: the Cbndom;nium is
-~:j*attached hereto ‘as Exhlb;t Tw- j;w- R .

wh

L . (4) " he rlqht and easement ta eonstruct,
{-‘0perate, maintain and remove water, 'sewage, natural .’

| gas, .elactric; and telephonic dlstrlhution‘lines,and{u;}
... facilities. and '‘snovmaking-pipelines -and -hydrants,.at




. nonexclusive right. and -easement to interconnect: wmth

-’ described, ski 1ifts, snow making.equipment and snow .

X services as may be made available to land owWnexs or

'3h.§ﬁéhalocaﬁioﬁs‘&S,Shali;be'&etermihedfhyfthe]bartyibf"
" the second part or its successors or assigne, in, over
-and through the property. hereby conveyed, and the.

“'and -use. any such utility distribution lines. and facllities
.. 85 may- be constructed by either party hereto. or ‘others

:on' the property hereby conveyed;. provnded, however,. .
- that no. such utility lines or.facilities:shall be
located or uged by Snowshoe Company or-ite sucoessors
or assigns so as to prevent, interrupt-or intexfere
‘with the provision of such utilities to the property
hereby conveyed or the.development and use .of the .- -

property of the party of . the second part ‘or. its, successora
or. assmgna.s' e RESRIRIEANAT :

4‘ e (5) The rzght to operata. use and malntaln,
*<adjacent to and within the viecinity of the  land herein

grooming . equipment, without liability for noise or for

damage or injuxry to said real estate or anyvthing’ G

" constructed or located thereon caused by the deposit or
build-up of ice and/or snow generated by the operatzon

of said equipment.m'u=~u L

(6) The rzght of Snowshoe COmpany to collect
an annual assessment against the property. hereby -
conveyed and ‘any portion thereof, which annual aasessment
shall be determined as hereinafter provided, for.:
maintenance and ‘care of tha roads, streets, alleys,
sidewalks, parks and comnon areas.and common facilities’
in and around.and owned by  Spowshoe, and for.basic’ flre
protection and- security seyvices, and for ‘such ochar :

purchasers by Sn0wshoe, as: follows-,;

P - fa) Authoritz_for Assessment. - Every-
S psrson or entity who becomes an owner .of-an’. :
- interest in any residence unit .or units in the . ]
Cbndominium to be constructed on the. above—designated=
. property by .accepting delivery.of a deed.or. deeds
.-to-such residence unit or unite agrees-and binds .
—”hlmself, his heixs, personal. representat;ves,zn,ﬁ
. successors and assigns, to pay: an-annual: assessmeat,
determlned as hereinaftér provided, for :ithe. .
 maintenance. and care: of the roads, streets, B
alleys, -sidewalks, parks, common areas and.: ccmmon
- faeilities within the: Snowshoe Resort -to. which
said owner may have a right of use. -or access, and.
.for basic fire protectlon and security services, .. .
* and for such other services as may be made’ avallable
‘to the residence unit owners by . Snowshoe: Company,




-fjor 1tg suceessor, as the operator of the Snowshoe

(b} Determination of Assessment.; ;

iyiﬂntil such time .as the residence unit or unitsg °
- 'shall be separately identified and assessed .for™

S A purposes upon the, real estate tax rolls of"

' :!'  Pocahontas County, West Virginia, the annual:

‘ “assessment for each-residence unit, as aforesaid,
shall be an amount, as determined . by Snowshoe .

->Company, or its. successor, -as .the operator of. the

'-ESnowshoe Resort, in its absolute and -sole dlscretion :

.. but not exceeding a sum equal ‘to three-fourths -

"-(3/4) of one percent (1%) of ‘the sales price last -
paid for -such residence unit. Upon ‘the:separate. .-

... 'identification and.evaluation - of the- reazdence'li

- unit or units for tax purposes - upon the real

-1 estate tax rolls of said Pocahgontas County, the-
..annual - asseasment for each residence unit - shall: be

" “the mmount as determined. by -Snowshoe. Company, or.
~.:its successor, as the operator of the Snowshoe . .

‘-'Resort, in its absolute and.sole discretion, not

- to exceed however, a sum egual to one and one-half
..percent (1-1/2%) of the assessed value .of the | . -
sresidence unit, as that assesged value shall be -
-"determined by the Assessor of Pocahontas County, - |

. West Virginia, on the first.day of July 1mmed1ately .
. pregeding the year -in Whlch the assesament 15 made

thereunder. : PR ) o L . .?"

(cl Payment of Assessment. The statement

1';or b;ll for the applicable annual assessment for ..
' ..each calendar year shall be rendered as .soon as « - -

. practical after the first -day of July of each year.

”,gand shall be due -and payable,. in advance,  on the |

-iusfirst day of October of such year. 'Any- assessment,.,4;

.'_‘or part thereof, not paid within thirty- {30} days

£rom and after its due date shall thereafter bear - :

! interest at the then highest rate allowable by

.-.ilaw. .. Should ‘the Snowshoe. Resort operator and the .
' Executive Board agree, ‘the operator may render to . -
.the Association -a combined statement .or bill . =
“covering the- total of the antinal assessment of ‘the

.. owners of the residence units within the Condominium

-:-and otherwise agree with the Executive Board for.
‘the -payment -of * such .agsessments by ‘the iAssociation.
aon behalf OF- the re51dance unlt owners.4 “No :such




.- - .agreement, ‘however, shall relieve the ‘individual
© ‘residence unit owners of liability for the payment’
‘of the aseesement, nor-relieve any residence . .unit .
-of; the lien herein created for: assessments which
-ﬁare not pald as herein requzred.ﬂ

u':f""i ’ (d) Llabll;ty for and Lién of Assessment
A1l ‘sums. assesséa by the operator. of the Snowsheoe -

.. “Resort in. accordance herewith shall constitute . the

- - .personal:liability -of the owner of the residence-
~unit 80 asseased, and shall, from the 30th day e
--tfallawlng the -due. date .of .the. assessment,’ constitute
© ‘a lien against such residence unit, and such -

;. personal liability-and lien;:or either of them,
- hall:beenforceable. by appropr1ate legal proceedinga
Y in tha manner prov:.ded by law. o

A ’ (e; Suhordlnatlon of Lien. . The lien
4-.and tha annual ‘assessment authorized herein with -
= respect to. any residence unit shall be subordinate
--to the lien of any mortgage placed on-such residence
unit, except.as to such. assesements having a due .
date on or prior. te the date such mortgage is. -
.. filed for record and which have not been paid.
- Such ‘subordination is merely a aubordination, ang.
- . shall not release the residence.unit owner of his.
- -personal obllgatlon to pay all assessments.coming
-due at a time when. he is the residence unit ownerj -
"i.ghall not release such residence unit from the . - .
".lien or--assessment (except to the extent a subordinated.
. 1ien is extinguished as a result of such subordination -
as against a mortgagee or. such mortqagee s assiqnee -
-7, or ‘transferee by foreclosure); and no.sale or. L
- transfer of such property-to the mortgagee—or to
‘any person pursuant -to foreclosure, .or pursuant to
. any proceedings executed.upon the Property shall .
= release the former.residence -unlt ouwner from the
»...1liability for any such. -assessment or-‘release any -
. subsequent residenge. urit. cowmer from 1iabi11ty fo
L any assessment com1ng due.afterfsuch sale or
-Qﬁransfer.a, e .

R Additional Easemants Reserved for Snowshoe Coﬂnpa _}'.

IR P A non*exclusxve rlght-of-way and utll;ty'
,eaaemenh, 50 feet in:width, tlie southern edge of said.
‘ easement being .the southwest corner of the tract and-
- the northern edge being N, 00° 26' 06" F., 50.00 feet'’
;. from the southwest corner. - Said easement hears generally




-7 . southerly and westerly from the tract to Snowshoe Drive:
'v;;extended .and is located south of the swimming pool site

- and parking lot and heing north and west of the. exlstlng

- water tank.. - The centerline of this easement generally .-
. follows the centerline of an existing Snowshoe ut111ty
road and 15 shown on Bxhlbits 1 and 2. ;; : .

i

o e A non-exc1u51ve easement and rlght-of-way-.
H]' over- and across those portions of the Site constltutlng
‘common elements of the Condominium.outside.of the.': ... -
Building (a). for pedestrian access. to :and from . aki -
: slopes, recreational and commercial - facilities ‘and h,"“ﬁ
" other development areas 0f the Snowshoe Resort; and (b):
.- as necessary- to provide pedesirian and vehicular. aecesa*““
‘to and from the Conference Center and the public - '
facxlltles to-be eonstructed or 1ocated w1thin the-
Conference Center.,jf BEEOONEE - .

: SRS R The r;ght to interconnect w1th utllity .t{
o 1ines, whxch now serva or which may .in-the future serve‘

" the Site, for extension of the utilities: to future
developments within the Snowshoe Resort.,;;- 5

S . The non-exclualve easement - ‘to-use the
Umain staxrway, the elavators, the main lobby of the -
- Condominium and the main entranceway .of- the: Condomin;um
‘' for ‘the purpose of providing :a means ‘of ingreas and
. egress to and from the Confexence Center.:- L

v N 5. A non-exclusxve easement across. those L
. portzons of the Site constituting Common Elements:of -
iy . the Condominium to provide a.means of ingress and. ““.
5ﬂ=;=.wlt" ~egress to and from the Conference Center, the freight .
AR "‘loading dock and the other public areas.of the‘Snowshne_
- 8ki Resort including the publlc roads aerv;ng the : .
Resort..x . . 5 . _“,, .

SRR 6. a right of full support of the cﬂnferenoe
center and all parts thereof, including without: lxmltation,
" the right -to install, maintain,, Lnspect,.repalr, R
‘replace and remove from time to time all structural:
-members, . footers,. pillars, walls, foundations and. other
members, facilities and: property ‘as ‘are- sufficient at .
.- 'a)ll times to support the.Conference Center so long as o
--such Conference Center or-any -part or parts thereof :
. remain in existence, - lncluding any reconstruction or:
greplacement thereof, 'in whole or in part, -in the" event
of damage..or ‘destruction by casualt3 or other cause, - ;
gether with (a) a2 non-exclusive easement oOr. ‘easements -
for ingress, egress and regress, for pedestrian traffic
" and. by mechanical or similar means for eguipment, -
*materlal and personnel over, through and across common )




":elements of the COndomznzum sufficient to’ provide for
- maintenance, inspection, repair,. ‘replacement and :
.. ' removal of the Conference. Center or. any part thereof,
. -and (b} non-exclusive easements through and acroses the
“.’common elements of. the Condominium for and.the right -to -
» inatall), maintain, repalr, replace and remove from time.
"+ 'to time existing lines and chases- for. electr1c1ty, T
... ;. energy, telephone, sprinkler, cable television and -
» . comunications. and utilities of.whatsoever nature which
.. may bhe. necessary and convenlent for .use in- connection
- ---with the Conferémce Center,. including further. the right
=N temporar;ly place ladders and equipment against :
‘- " portions of the Condominium as reasonably necessary- in -
-;;the exerclse .of the, rlghts hereby reserved and descrihed
o . " The rlght to dlacharge in'a lawful-manner
;'from and thrOugh existing chases. and ventilation’:
" Facilities, . if any, which are part:of the common
. elements of ‘the Condominium-all fresh, exhaust and
" waste air, smoke, fupes and molsture as shall he- .
.reasonable having due regard and care £or the use. and
-enjoyment of the Condominium and.any. Structure or
" improvement therein; together with a pon-exclusive
~easement to. construct, maintain, inspect, repair. and
replace when-reasonably necessary within the common -
elements of the Condominium the. chases. and -conduits .’
- sufficient to accommodate . the easements. for the aforesarﬂ
’ Jdlscharge for the benefit of the Confarance Center. -

R 8.” Subject to the obligations of support"&nﬂ
-E‘the eaaements granted or reserved by this: instrument,
- the right from time to time to reconstruct or replace
‘within. the Conference Center in.the gpame ldeation, at
. the sole expense and risk of the Conference Centeyx .-
" owner, and .after the’ expiraticn of the:-30th day. follow1ng’
‘. the receipt by the Condominium Association of-Unit .-
" owners, and all holders of mortgages on any unit. within
- _the Condominium of written notice of such effect D
;. without receipt by the owneér of the Conference Center”
. of notige of any objection, .any then existing pipes,
{';cables, ducts. and conduits,. -enclosuxes, machinery, - :-
. “equipment, pedestrian. and mechanical means and.: foqters,
.. pillars, beams, walls and other structural- members :
Y ‘owned. and maintained entirelyor. partlally ‘fox the
o benefit of the Condom;nlum.,;~1m R

L 9. The rlght to: attach walls, partxt;ons and’
;other Lnternal construction to various-support. pillars
‘and load bearing walls running. through the Conference

”Center and. owned by ‘the COndominium..v“-- :

. T 10. A non-exclu51ve-easement to own,
.operate. 1nsta11 and maznta;n celllngs, lights




irj ‘and interests therein are subject to :a’ lien-for -the.payment -

'+ The Constitution and statutes of West v1rgln1a provide that fx'i

th lthrough puhlic sales for delinquent taxes. ;_-‘"

‘”5: ‘of . the common elements or other unit or any portion of . the

fvair conditioning and utility system within the: overhead

. space lying between the bottom of the lower.: concrete'j
- support beams and the bottom of the comcrete floor of :

”;the COndomlnlum." : Lo S

R ;' 11.« A non-exclusive easement to use .the.
.aﬂfrelght 1oadiag dock which is a common element of " the

Condominium and is shown on Exhibit 2, to provide '

. ‘ingress, egresc and regress to .and from the freight-
" elevator owned: hy Snowshoe CQmpany wzth the COnference

'Center. ;

___‘ "... _ . .-'-' e ‘ e

L 7 D, .Lien -of Real Estate Taxes. Under the Cbnstitutionf
:" and -the statutes of the &tate of West virginia,. ‘real estate :. -

. of real estate taxes as imposed by the County Commissions of_l.

... each -0f- the respective counties,.  Property is vaiued by the

' : county assessor.each year and ‘the'’ statutory lien for, the"-5
. payment- of real estate taxes for the forthcomlng ‘tax year :

"becomes a lien. on .July 1 .of each year. :Each unit .ané the"
‘common - elements incident thereto will be:assessed. separatery”

- *:im the name of the recorded owner thereof and the payment of '
¢ real estate.taxes will be the responsaibility of said owner. .

. ~.-failure to pay real estate taxes within certain prescribed G
-, time limits.can result in a loss of title 'to the property’“

LT - Other Easementa.- Each person .who ' acquires an:”
'Linterest in a unit shall be deemed thereby to agree .that: .
-{(1). if any portion of a unit shall encroach upon -any portion

:“.uommnn elements shall encroach upom any unit,. there shall -
/.. ‘exist a valid easement for such -encroachments and for: the™
*,:maintgnance and repair of the same so long as it stands;- and';,
- °{ii) in the event the building ox a -unit is partially or" '
.“totally destroyed and the reconstruction thereaf shall. U
. ereate an encroachment on portions of ‘the common elements or}_f
.on any unit, there shall exist a valid easement for. such . -
‘. venecroachment and the maintenance thereof, Each: Unit Owner KN
- ;shall have an easement in common with 'the owners of . any. -
tother -adjoining unit to use all pipes, wires, ducts, cahles,-ni
-conduits,” public utility lines and other common elements - .7~
I'located in _.any part of the residence units. Each unit shall
_.be subject to an easement in favor of the adjoining unit or :-
~.units to use.the pipes, ducts, cables, wires,. conduits, " .
irpublic utility ‘Jines and other common ‘elements . serving -each -
- other unit . or units -and located in such units. . The. Executxve :
- Boar@ shall have the right to grant additiomal easements and
:-j.des;gnate the beneficiaries thereof for such time as: it . v
i determines .in 1t§”sole_dlscretion.”ﬁSuch.rlghts 1nc1uda,.but




" ger access and for ingress across portions of;the: Property -
.. as’ it may be composed from time to time for. owners, occupant
. ..and users of other properties, facilities, and horizontal -

" property regimes within the Snowshoe Resort or in proximity

: . weakened, or within reason, interfere with the use or.

- Condominium. The cgperation of the Condominium shall be. .
- .governed by the By-Laws of the Unit OwnersAssociation which
.+ .. .are attached 'to this Declaration as‘Exhzblt 8 and made"a .- .

" part hereof. ~No modification of, or amendment to, the: By-:

"7 set forth in or annexed to a.duly recorded amendment. . The’

" By-Laws may be amended: din’ the manner provided. for there;n

. and in the Act but no ‘amendment to said’ By~Laws 'shall be ‘?

. adopted which will affect or impair the validity.or priority
- - of any mortgage upon- the Property or any portion ‘thereof .

». ~and privileges ‘of the Declarant without wrxttenjayproval of
x.ithe Declarant or. its successors or assigns-f

- Laws, upon the affirmative vote of. s;xty-seven percent . (67%)
. . -of ‘all” Voting Members of the Unilt.Owners Association;.; . =
- provided, however, that this- Declaration may not be” cancel;e&

:;are rot 11m1ted o, the riqht to grant to others, ‘easements

" thereto. ' NOo easement shall be granted by the Unit Owner
‘Association if as a result thereof any building or other
improvements in the Condominium would be structurally .

. appearance, thereof, 'or the security of any. mortgagee’ of

‘record would he adversely affected-wzthout ‘its written

: consent. : S ST

: . Other Ohlagatlons. All other ‘obligations of

,:the Declarant relating to.the Condominium which ‘are more

;,particularly ‘described in the Conference Center Deed which'"

.. obligations are incorporated herein by referencejand:madeja
. part hereof as, lf set forth hereln verbatlm.ﬁ;

XII.} MANBGEMENT OF THE CDNDQMINIUM

LT ‘ as requ;red by the Act, ‘a Unit:Owners Association
'l"has been. organized to provide for the management of the .

.. Laws of the Unit Owners Association shall be valid unless

. without written consent 6f the mortgagee thereof and of- all
-, mortgagees of record. . No ‘amendment shall change the rights.

XIII.- AMENDMENTS xoR THE DECLARAEION

R Thls Declaratlon may be amended at the regular or
-_any special meetlng of the Unit. Owners Association of the;
‘condominium called  and convened in’ accordance’ w;th “the™ By-

. nor any amendment be made hereto having as. its effect a.
Ttermination of the Condominium without the written. agreemen
_of all the Unit Owners.in the Condominium and all mortgagees
fholding mortgages of - record upon the Condominium or "any
portion thereof, as prowvided in the Act. "All: amendments
"' hereto ‘shall be prepared, executed, certified’and recorded
-t required hy the Act by the Secretary ‘of the Unit,, Owners




‘proportionate share of the common expenses ox common surplns
attributable to each unit, nor the voting rights of any'.
unit, unlecs all Unit Owmers of the Condominium and all
mortgagees holding any mortgages or other liens .upon the -
Property or.any part thereof shall join in the execution of"
such amendment. ‘No- amendment shall be passed which shall
.. .impair or change tie provisions of thig Declaration ‘with :
‘respect - to. ‘mortgages without the written approval of all -
U mortgagees of record., No amendment -shall ‘change the: rlghts
and privileges of Declarant, its successors and assigns,
 without written approval and- 00nsent of - the Declaranti or‘
:z.ts successors or- ass:.gnl. S :

l , Association. -No amendment $hall change any -unit or- the

SR 'TxIv, TERMINATION‘“. Y o
: . Th;s COndominium may be - voluntar;ly termlnated at
any'time upon the terms -and. conditions and. in the same :
manner set forth and prescribed in . the Act; provided,.
- howaver, that unless; otherwise required by law.or in the .. =~
. Act; before the Condominium may be terminated,.all mortgagees-:
{ »0f wvecord of any unit or.any other part of the Property.of .
“! the Condominium must agree in writing o accept- such: texmlnation
..and to accept as security the undivided portion of the ! iy
ey, ms 1 Property owned by the debtor of sach.. In the event of’ such =
l ©. - termination, all Unit Owners shall become tenants in .common -~

[

-of ‘the real property-and- improvements congtituting the unit - ~
"and common elements. - The ownership of .each Unit Owner: upon ;
‘such -termination as tenant in common shall pe -the sage . - -~ -
- percentage as his percentage ownership in the commnn-&}emants
., at_ that’ time.-'“ . _ . _ L e

“:J.%}:;i"ﬂi',~¥xv “APPLICATTON  OF THE: ACT

AT Except as ‘specifically modified by thls Declaratzon TR
T «and the By-Laws in .a manner permitted by the Act,.all-othar .'-
: .-applicable provisions of the Act shall govern .the crea.tiOn
. and management of the Condominium. 'In’the event of any- :
:.ncons:.stency between this Declaration or the By~Laws: or the
.-.provisions of the Act the provisions of the Act shall " -
' _-prevail. . This Declaration is intended to comply with.all’ of Sy
.the applicable prov:.s:.ons ©of the Act . ;and gball. be_ o intex;preted SR
jand applled.-. . e : TRELI : co ET

5 IN WITNESS WHEREOR, the Declarant. on. behalf'of
- .itself.and to bind itself and its successors -in’interest- has
5"executed ‘this Declarstion this o™ day Ofﬂédﬁﬁgg__ i1gs2.,

: z'I‘HE COHMONWEALTH GROUP, At general A
- partnership organized under- the ji
laws of South Carolina Do :




“ s, orliszlekiia ;i
" COUNTY OF Q,g@' wia , TO-WIE:
".-:_- B "‘.'j - The foregoin J.nstrument was acknowledged before .
"me this Jo# day of éz?gm , 1982, by TJaim T .
Arpss the President of Jops T, Egasé Thinoasrs
L e ; a. general .partner-of THE' COMMO H GROUP a
-‘generaf partnership organized under the laws of South : :
Caro:l.:.na, on_ behalf of the co:po::a.tion and the partnership.

My commission exp.i.:r:es

o

Notary Publ AC

. 73‘@1
M

This instrument ‘was prepared by Thomas*E. .Potter

charleston,. West




" ;. 'EACH UNIT'S PERCENTAGE INTEREST IN'THE:
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i+ o Innsbruck .
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. Innsbruck = .-
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" ‘Innsbruck f~' -
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.. Expenses and Surplus .
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_ Unit No. ) :

329 :

o 331
.~ 332 7.

Tt 334
335
- 336
L 337
338

YT
- 341 5,
BRI L - R

343

o3k

. 7345
Ct 347 ¢
348 -

. :."-3492‘:.:' R

o380 v
3817
3527,

- 383
.54 -0

355 1 &
.. 356 . -
- 357
. 1358 -
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"360 .
36
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"' COMPANY, A WEST VIRGINTA CORPORATION, RECORDED IN THE OFFICE '

e wssm VIRGINIA .IN DEED BOOK 129 AT PAGE €50.. .

* hereinabove described in common with Snowshoe, its successorsl..--
.. and.assigns and othexrs. having the right to use the same; as
| 'a means of ingress and egress to and -from other and ad:oi.ning

B tract here:.n convayed by Mower. to Snowshoe. -,

" petween Mower and Snowshoe that the cost of maintenance of :

© .. according to the degree of use made by each during each -

w:.dening, paving or. otherwise improving said raads.

: "'-'excepted and reserved by Mower's predecessors in title in -

. -and Mower Tract No. 22 {44=3/4 acres, more or lesg), both

e PERPINENT PROVISIONS DF THE DEED FROM THE MOWER. B
. LOMBER conpm. A WEST VIRGINIA CORPORATION, T0 SNOWSHOE. ~

T_OF THE CLERK OF THE COUNTY COMMISSION OF POCABDNTAS CDUNT!,

S : nower hereby excepts and rasems for itself ’ :lts '
“,'-licensees, invitees, lessees, contractors, grantees, successors
" and assigns the right to use all or any part.of the xoads -

- lands now owned by Mower, regardless whether said roads be’
" located within or without ‘the boundaries of the 6, 696 acre

s e snowshoe covenants and agrees “that said roads will

hareaftex: ‘be maintained by Snowshoe, but it is agreed by and. o
‘said roads shall be apporticned between Bnowshoe and’ mmar
“.ealendar year. It ie: fuyther understood and agreed that
‘Mower shall not be liable for any part of the cost -of
A PR “ghere is excepted and reserved from this con=. .
. :‘veyance and operation of this deed all the’ coal, oil and gas

. and underlying Mower Tract No. 5 (530 acres, mcore or less) -

o wholly included ' in this conveyance, ‘and Mower Tract No. 23’ i

*.." 25 (60-acres, more or less,}, and Mower Tract No, 24 (347 °
- acres, more or less) parts of each of which are included in j

" iowned by Mower in and underlying saild 6,6%6 pcores of land -
granted to others by Mower or its predecessors.in title, and -
' the following.-

“-wife, by Easement and Right-of-Way Easement Agreement”dated
L of the Clerk of the County Court of Pocahontas COunt:y, West

" this conveyance,. but any coal, oil, gas or other minerals :

herein desc:c:.bed is hereby conveyed by Mower to Snowshoe._“" _

o . T.‘n.is conveyance is made expressly subject to all’ . E Cee
~rights-of-way and -easements, recorded or unrecorded, heretofore

. @ all easements and rights-of-way, puhlic or private, wlu.ch
o BYE, visible upon the ground, :.nclndi.ng hut not 1.i.m:.ted to RV

v ' 1. Permanent’ easement and right-of-way granted by
'Howax to Wallace Galford and Pauline. Galfoxd, husband. and - -

./ the 23rd day of Novembaer, 1962, duly recorded in the of:iice
V:Lrg:mia, in Deed Book ‘110, at: page 359., P




haul:mg of timber granted by Mower to Beckwith ILumber.

. " . Bale dated the Tth'day of "June, 1962, by and between Mower-
. -~ and the state of West Virginia for the: use and benefit of .-

24 :R:I.ght-of-way for general business uee and

- Company across Mower Tract 3 (herein referred to as Mower
“. Tract 28) by that certain unrecorded Easement and:Right-of
- Way'agreement dated the 3rd day of October, 1972, which @ -
S right-of—way exp:.res October 3. 1973, - -

T o Right-of-way and ea-ement :Eor use: of Black Run

' -Road :Ln connect.ion with the unrecorded contract. for purchase

".cutting and removing of timbexr dated the 1dth day df crune :
1.973, between Mower and Forest Lumber ccmpany. e

ST '.l'h:l.s conveymce :I.a made expressly subzect to all
the limitations -and restrictions affecting the property -

hereby convayed’ set forth in that certain Deed and :Bill-of:

" the Depertment of Natural Resources duly recorded. in the.’

- office of the Clerk of the County Court of. Pocahontas County,.:

~".Mower ' as Lessor and C. E. Peck as Lessee, duly recorded in

. o West virgini.a, in Deed Book 108. at page 314. _-}-'-.;'

R 'I.‘his conveyance 15 made expressly subjeot to the
‘tems and provisa.ons of that certain Agreement. (0il and Gas
Leage} dated@ the 6th day of December, 1971, by and -between.

;" the office of the Clerk-of the County.Court of’ Pocahontas
c:mnty, West V;rginia, in Deea Book 126. at page 516.




:b-';ﬁ:,P 0. Box ;11193 . -
‘ﬂ'jColumbLa, sc 29211

o Resoxt, - Snowshoe, West Virginia., fThis approval is given - -
*» pursuant to the provisions of Article XI, Subparagraph

\fzkxofflca of the Clerk of the Pocahontas: County Commission, -

' ExmIBIT 7 -

. The Comﬁdﬁﬁéélth:Group.z
"L517 Gregyg Street -

l-ﬁGentlemen.-

- Thiss lettar is to evidence the approval of Snowuhoe
ﬂCompany +0 all of the improvements erected on the 5.0l .acre :
'site owned by The Commonwealth Group at the :Snowshoe :Ski:

.- {BY{3) of the Declaration Establishing & Plan for Condominium
.. 'Ownpership. for the Snowshoe  Mountain Lodge Condominium, dated
- November 10, 1982, and. recorded or to be recorded in the - -.-.

'”_s Very truly yours,-:~“ o




EXHIBIT 2
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' THIS DEED AND AGREEMENT, Dated this 10th day of
November, 1982, by and between THE COMMONWEALTH GROUP, a
general partnership under the laws of the State of South
Carolina, hereinafter called "Commonwealth" and SNOWSHOE

COMPANY, a West Virginia corporation, hereinafter called the

SEE PLAT  mgo .
BOOK 4, mpany
PAGE 6

RECITALS:

By instrument dated December 1, 1981, the Company
and Commonwealth entered into an agreement (the “Agreement")
;whereby in return for the conveyance by the Company to
i'CommOnwealth of a tract of 5.01 acres, more or less, situate
at the Snowshoe Ski Resort in Edray Tax District of Pocahontas
4| County, West Virginia (hereinafter called the "Site"),
Commonwealth committed to construct upon the Site .a major
:i meeting/conference center and luxury condominium development.

Pursuant to the Agreement, by deed dated April 12,
1982, and of record in the office of the Clerk of the
Pocahontas County Commission in Deed Book 164, at page 628,
and Corrective Deed dated October 26, 1982, also of record
“1or to be recorded in said Clerk's office (the "Deeds"), the

Company conveyed the Site to Commonwealth and thereafter

t Commonwealth proceeded with the construction thereon of a

ﬁ:four—story building (the "Building") consisting of a ground

/7'-/5:3;5 Y
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"Conference Center,"” and three additional floors or stories
consisting of 229 apartment units and other improvements
which together with portions of the ground floor area are to
be submitted to a condominium form of ownership pursuant to
the provisions of Chapter 36B of the Code of West Virginia
(the "Act") and to be known as the "Snowshoe Mountain Lodge
Condominium" all as provided in that certain Declaration of
even date herewith of record or to be recorded in said
Clerk's office, which portions of the Building are hereinafter
sometimes referred to as the "Condominium."

with the substantial completion of the construction
of the Conference Center, Commonwealth, pursuant to the
terms of the Agreement, and in further consideration of the
agreements of the Company hereinafter set forth, is now
prepared and does hereinafter convey the Conference Center
to the Company subject to all of the terms, conditions,

agreements, exceptions and restrictions hereinafter provided.,

WITNESSETH:

NOW, THEREFORE, in consideration of the sum of Tern
Dollars ($10.00), cash in hand paid, and other valuable
consideration, the receipt and sufficiency of which are
hereby acknowledged, Commonwealth does hereby GRANT and

CONVEY to the Company the Conference Center, being al® of
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that real property situate within the Site at the Snowshoe
Ski Resort in Edray Tax District of Pocahontas County, West
Virginia, which lies below (but not above)}, a horizontal
plane, the elevation of which is 4,708.89 feet as measured
vertically above sea level as established by the United
States Coast and Geodetic Survey and which is bounded by 26
vertical planes which are respectively formed by projecting
vertically downward the boundaries of that certain plot or
polyhedron bounded and described as follows:

Beginning at a point numbered 123 as shown and
designated on that certain plat entitled "As Built
Survey for Snowshoe Mountain Lodge Condominium
Conference Center Space," dated October 13, 1982,
revised November 9, 1982, made by Power Engineering
Company, Inc., a copy of which is designated as
Exhibit A attached hereto and by reference made a
part hereof; which said point number 123 is
located the following three calls and distances
from the northeast corner of Treetop Condominium
located at the Snowshoe Ski Resort, as the same is
shown on various plats of record in the Office of
the Clerk of the Pocahontas County Commission in
Plat Book 2, at pages 9 and 21:

(1) N. 32° 21' 18" E. 117.72 feet to the beginning
point of the site also .shown on Exhibit A;
thence

(2) S. 81° 34' 06" W. 17.6 feet to a point in the
southerly line of said 5.01 acres; thence

(3) N. 08° 25' 54" W. 26.1 feet to point number
123 as shown on Exhibit A, being the place of
beginning;

Thence, leaving point number 123 S. 63° 44' 54" W,
55.07 feet to point number 66; thence

N. 26° 15' 42" W. 155.49 feet to point number 90;
thence

N. 26° 15' 42" W. 14.49 feet to point 91; thence
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137.88 feet to point 67; thence
16.21 feet to point 68; thence
56.83 feet to point 6%; thence
16.29 feet to point 70; thence
55.84 feet to point 71; thence
53.15 feet to point 106; thence
11.02 feet to point 107; thence
8.20 feet to point 108; thence
7.95 feet to point 109; thence
8.00 feet to point 110; thence
8.02 feet to point 111:; thence
8.00 feet to point 112; thence
8.00 feet to point 113; thence
8.00 feet to point 114; thence
8.66 feet to point 115; thence
9.71 feet to point 116; thence
69.36 feet to point 117; thence
10.00 feet to point 118; thence
83.96 feet to point 119; thence
8.02 feet to point 120; thence
125.96 feet to point 121; thence
21.90 feet to point 122; thence

97.59 feet to point 123, the

place of beginning; together with certain walls
and portions thereof designated on Exhibit A as
being part of the Conference Center.

Excepting, reserving and excluding therefrom the

parcels, footers, pillars, beams, walls and other areas as



shown shaded or cross-hatched on Exhibit A and hereinafter
described.

For the consideration aforesaid and as appurtenances
to the Conference Center hereinbefore conveyed, Commonwealth
does further GRANT and CONVEY unto the Company and its
successors, grantees and assigns, ownership of the following:

1. A non-exclusive easement and right-of-way over
and across those portions of the Site constituting common
elements of the Condominium outside of the Building (a) for
pedestrian access to and from ski slopes, recreational and
commercial facilities and other development areas of the
Snowshoe Resort; and (b) as necessary to provide pedestrian
and vehicular access to and from the Conference Center and
the public facilities to be constructed or located within
the Conference Center.

2. The right to interconnect with utility lines,
which now serve or which may in the future serve the Site,
for extension of the utilities to future developments
within the Snowshoe Resort.

3. The non-exclusive easement to use the main
stairway, the elevators, the main lobby of the Condominium
and the main entranceway of the Condominium for the purpose
of providing a means of ingress and egress to and from the
Conference Center.

4. A non-exclusive easement across those portions

of the Site constituting Common Elements of the Condominium



to provide a means of ingress and egress to and from the
Conference Center, the freight loading dock and the other
public areas of the Snowshoe Ski Resort including the public
roads serving the Resort.

5. A right of full support of the Conference
Center and all parts thereof, including without limitation,
the right to install, maintain, inspect, repair, replace and
remove from time to time all structural members, footers,
pillars, walls, foundations and other members, facilities
and property as are sufficient at all times to support the
Conference Center so long as such Conference Center or any
part or parts thereof remain in existence, including any
reconstruction or replacement thereof, in whole or in part,
in the event of damage or destruction by casualty or other
cause, together with (a) a non-exclusive easement or easements
for ingress, egress and regress, for pedestrian traffic and
by mechanical or similar means for equipment, material and
personnel over, through and across common elements of the
Condominium sufficient to provide for maintenance, inspection,
repair, replacement and removal of the Conference Center or
any part thereof, and (b) non-exclusive easements through
and across the common elements of the Condominium for and
the right to install, maintain, repair, replace and remove
from time to time existing lines and chases for electricity,
eneigy, telephone, sprinkler, cable television and communications

and utilities of whatsoever nature which may be necessary



and convenient for use in connection with the Conference
Center, including further the right to temporarily place
ladders and equipment against portions of the Condominium as
reasonably necessary in the exercise of the rights hereby
reserved and described.

6. The right to discharge in a lawful manner from
and through existing chases and ventilation facilities, if
any, which are part of the common elements of the Condominium
all fresh, exhaust and waste air, smoke, fumes and moisture
as shall be reasonable having due regard and care for the
use and enjoyment of the Condominium and any structure or
improvement therein; together with a non-exclusive easement
to construct, maintain, inspect, repair and replace when
reasonably necessary within the common elements of the
Condominjum the chases and conduits sufficient to accommodate
the easements for the aforesaid discharge for the benefit of
the Conference Center.

7. Subject to the obligations of support and the
easements granted or reserved by this instrument, the right
from time to time to reconstruct or replace within the
Conference Center in the same location, at the sole expense
and risk of the Conference Center owner, and after the
expiration of the 30th day following the receipt by the
Condominium Association of Unit Owners, and all holders of
mortgages on any unit within the Condominium of written

notice of such effect without receipt by the owner of the



Conference Center of notice of any objection, any then
existing pipes, cables, ducts and conduits, enclosures,
machinery, equipment, pedestrian and mechanical means and
footers, pillaxs, beams, walls and other structural members
owned and maintained entirely or partially for the benefit
of the Condominium.

8. The right to attach walls, partitions and
other internal construction to various support pillars and
load bearing walls running through the Conference Center and
owned by the Condominium.

9. A non-exclusive easement to own, operate, install
and maintain ceilings, lights, heating, air conditioning and
utility systems within the overhead space lying between the
bottom of the lower concrete support beams and the bottom of
the concrete floor of the Condominium,

10. A non-exclusive easement to use the freight
loading dock which is a common element of the Condominium
and as shown on Exhibit A, to provide ingress, egress and
regress to and from the freight elevator owned by the Company.

The real property heretofore described by metes
and bounds and the appurtenant easements and rights set
forth in the preceding paragraphs numbered 1 through 10
constitute the "Conference Center."

The property herein conveyed is a part of the Site
con--eyed to Commonwealth by the Company by the Deeds,
reference to which is here made for further description of

said real estate.



This conveyance is made subject to all of the
reservations, conditions and restrictions set forth in the
Deeds and to the following exceptions, reservations, conditiomns,
agreements and restrictions:

A. Commonwealth EXCLUDES, RESERVES and EXCEPTS
from this conveyance of the Conference Center hereinbefore
described, for itself and its successors, grantees and
assigns, ownership of (i) all of those certain parcels of
land within or abutting the Conference Center shown shaded
or cross-hatched on Exhibit A as sites for the footers for
the structural supports necessary to support the upper three
stories and other improvements making up that part of the
Condominium; (ii) the footers, pillars, beams and walls
{(except walls or portions thereof designated on Exhibit A as
being a part of the Conference Center) situate thereon
running through and abutting upon the Conference Center; and
{(iii) easements through the Conference Center for all
existing pillars, load-bearing walls,. beams and other
structural members situate therein or abutting thereon.

B. Commonwealth reserves for the benefit of
itself and its successors, grantees and assigns, and for the
benefit of the Condominium ownership of all of the following
property, rights and easements in, on, through and abutting
the Conference Center which shall constitute a burden thereon:

(1) For the purpose of facilitating construction
and total completion of all of the Conference Center and all

improvements therein which are the responsibility of Commonwealth,
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under the terms of the Agreement, such temporary easements

and rights of ingress, egress, passage and movement and

storage of materials as may, in the sole discretion of
Commonwealth, be necessary or desirable are hereby established
and declared to exist until the Conference Center is completed.

{(2) Exclusive easements for and ownership of
all utility chases and lines, including, but not necessarily
limited to, drainage, water, sewer, electric, telephone,
sprinkler, cable television lines and ducts or lines for the
discharge of waste gas, air, smoke and fumes, all as now
located and existing through the Conference Center;

(3) Exclusive easements for and ownership of
all existing passenger elevators and mechanical and equipment
rooms and personal property and f‘xtures in connection
therewith;

(4) An exclusive easement for and ownership
of portions of the existing main lobby fireplace and stairway;

(5) An exclusive easanent for and ownership
of an existing emergency exit stairway;

(6) An exclusive easement for and ownership
of an existing trash chute; together with a non-exclusive
easement within the Conference Center in the immediate
proximity of the trash cute for facilities to collect the
trash eminating from the trash chute;

(7) A right to full support of the Condominium
and all parts thereof including without limitation the right

to install, maintain, inspect, repair, replace and remove

" 683
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from time to time all footers, pillars, walls, foundations
and other structural members, facilities and property as are
sufficient at all times to support the Condominium and
so long thereafter as the real and personal property and
fixtures constituting such Condominium or any part or parts
thereof remain in existence, including any reconstruction or
replacement thereof in whole or in part in the event of
damage or destruction by casualty or other cause, together
with (i) a non-exclusive easement or easements for ingress,
egress and regress, for pedestrian traffic and by mechanical
or similar means for egquipment, material and personnel over,
through and across corridors, lobbies, shafts, and open
spaces and areas sufficient to provide for maintenance,
inspection, repair, replacement and removal of the Condominium
or any part thereof and (ii) non-exclusive easements for and
the right to install, maintain, repair, replace and remove
from time to time pipes, cables, ducts and conduits of every
kind and nature for drainage, water, sewage, electricity,
enerqgy, telephone, sprinkler, cable television and communications
and utilities of whatsoever nature which may be necessary
and convenient for use in connection with the Condominium
including further the right to temporarily place ladders and
equipment against portions of the Conference Center owned by
the Company as reasonably necessary in the exercise of the
rights hereby reserved and described;

{8) The right to discharge in a lawful

manner from and through the utility chases and ventilation
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lines owned by the Condominium through the Conference Center
all such fresh, exhaust and waste gas, air, smoke, fumes,
water, moisture, drainage and sewage as shall be reasonable
having due regard and care for the use and enjoyment of the
Conference Center and any structure or improvement therein;
together with an easement to construct, maintain, inspect,
repair and replace when reasonably necessary within the
Conference Center pipes, cables, ducts and conduits sufficient
to accommodate the easement for the aforesaid discharge for
the benefit of the Condominium;

(9) Subject to the obligations for support
and the easements granted by this deed, the right from time
to time to reconstruct or replace within the Condominium in
the same location, at the sole expense and risk of the
Condominium, and after the expiration of the 30th day
following the receipt by the Conference Center owner and all
holders of mortgages thereon or any po;tion thereof of
written notice of such effect without receipt by the Condominium
Association of Unit Owners, of notice of any objection, any
then existing pipes, cables, ducts and conduits, enclosures,
machinery, equipment, pedestrian and mechanical means and
structural members maintained entirely or partially for the
benefit of the Conference Center;

(10) A non-exclusive right of ingress,

egress and regress through the public areas of the Conference
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Center for the use of the Condominium and its Association of
Unit Owners, unit owners, and their employees, agents,
guests and invitees; and

(11) The non-exclusive right to use the
existing trash compactor and freight elevator located within
the Conference Center and owned by the Company together with
the non-exclusive right of ingress, egress and regress
through the Conference Center to provide access to the trash
chute and freight elevator for the use of the Condominium
and its Association of Unit Owners, units owners and their
employees, agents, guestsS and invitees.

C. The parties hereby further AGREE:

1. Commonwealth and its successors, grantees
and assigns, including the Condominium Association of Unit
Owners, shall, subject to the terms and conditions hereof,
promptly restore or cause to be restored substantially to
the former condition, all or any portion of the Condominium
which may be destroyed, injured, damaged, physically impaired
or dislocated which are subject to any of the rights and
easements established by this instrument.

2. Company and its successors, grantees and
assings, shall, subject to the terms and conditions hereof,
promptly restore or cause to be restored substantially to
the former condition, all or any portion of the Conference
Center, which may be destroyed, injured, damaged, physically
impaired or dislocated which are subject to any of the
rights and easements established by this instrument.

&86
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3. The parties agree to the following
casualty insurance coverages:

(a) The Company shall, at its sole
cost and expense, keep and maintain in force policies of
insurance covering the Conference Center insuring against
all risks of direct physical loss commonly insured against
fire and extended coverage perils, the total amount of which
insurance after application of any deductibles shall be not
less than 80% of the replacement cost of the insured property,
exclusive of land, excavations, foundations and other items
normally excluded from property policies.

(b) Commonwealth, through the Association
of Unit Owners of the Condominium, shall, at its sole cost
and expense, keep and maintain in force policies of insurance
on the common elements and units within the Condominium,
exclusive of improvements and betterments installed in units
by unit owners, insuring against all risks of direct physical
loss commonly insured against fire coverage perils. The
total amount of insurance after application of any deductibles
shall be not less than 80% of the replacement cost of the
insured property, exclusive of land, excavations, foundations
and other items normally excluded from property policies.

(c) The parties agree that all such
insurance shall be secured and maintained in a company or
companies licensed to do business in the State of West
Virginia and that each policy shall contain an agreed amount

endorsement and waivers of subrogation as against the other
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party and shall name both the owner of the Conference Center

and the Unit Owners Association of the Condominium as

additional insureds to the extent their interest may appear.

The parties further agree to furnish each other with originals

or copies of all such policies and to furnish at all times

and maintain with each other at all times a certificate or

certificates of the insurance carrier or carriers showing

that such insurance is in full force and effect and certifying

that the same will not be cancelled without at least 30 days
advance written notice to each of the parties.

4. All easements established hereby and the
use thereof, shall be deemed to be limited to the extent
reasonably necessary to accomplish the purposes for which
such easements are granted or reserved. Any easements,
rights and rights-of-way established hereunder shall be
appurtenant to the estate benefited thereby, provided,
however, that such easements, rights and rights-of-way shall
be non-exclusive but shall also be for the benefit and the
use of the burdened estate unless otherwise specified herein
to the contrary. .

5. In no event shall any reconstruction or
replacement or other structural work which may be permitted
hereunder upon notice {with the right to objection or
otherwise) permanently and materially interfere with or
impair or endanger the continuing rights co full support,

access and essential or convenient services established by
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this instrument.

6. Nothing in this instrument shall be
deemed to permit any diminution or impairment of the area of
or any right or title or ownership in and to any unit, or
any portion thereof, by any unit owner of the Condominium
now or hereafter vested by deed in any such unit owner
without the consent of such unit owner; provided, changes in
and to common elements or limited common elements (as
defined in the Act) may be effected subject tc the terms and
conditions hereof. Subject only to the foregoing sentence,
and notwithstanding anything to the contrary contained in
this instrument or elsewhere to the contrary, the Executive
Board of the Unit Owners Association of the Condominium
containing any unit affected hereby shall be the only entity
empowered to act and shall so act for and on behalf of any
and all unit owners and holders of mortgages in the Condominium
in matters pertaining to this instrument and the rights,
remedies, duties and obligations established hereby.

7. Bach party hereto agrees to repair,
replace, restore and maintain all those portions of the
Building and eguipment in connection therewith owned by it
unless otherwise mutually agreed upon.

8. The recording by Commonwealth of a
declaration of condominium in accordance with the Act shall
be deemed to be an assignment and transfer of Commonwealth's

rights, privileges, duties, liabilities and obligatiocns
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herein established; provided, however, that this provision
shall in no way affect or impair the obligations of Commonwealth
to the Company under the provisions of the Agreement.
9. All rights, easements, covenants, obligations

and restrictions set forth in this instrument are intended
to run with the real estate consisting of the Conference
Center and Condominium and pertain respectively and inure to
the benefit of the estate and the owner intended to benefit
thereby and to bind and charge the estate and owner intended
to be bound thereby.

The conveyance of the Conference Center as aforesaid
is made subject to the restriction that it will be used as a
meeting/conference center with necessary kitchen, bar,
restaurant and restroom facilities and for other lawful
commercial purposes not inconsistent with the use of the
Condominium as a residential apartment complex. This
restriction shall be a covenant running with the land and
improvements thereon.

Subject to the matters hereinbefore set forth and
to the lien of real estate taxes for the year 1983, Commonwealth
hereby WARRANTS GENERALLY the property hereby conveyed and
covenants that the same is free and clear of all liens and
encumbrances.

This conveyance is made as an exchange in kind for
the conveyance made by the aforementioned Deeds.

Commonwealth hereby declares that the actual value
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of the property transferred by this document is One Million
One Hundred Thousand Dollars ($1,100,000).
IN WITNESS WHEREOF, The Commonwealth Group, a

partnership, has caused its name to be signed by Jowma' ¥ Ezggg'

IvrEReBTS e b fogd. » a general partner, and to evidence

its agreement of its obligations undertaken hereunder,
Snowshoe Company, a corporation, has caused its corporate
name to be hereunto signed by its Sewmye Ve gélbﬂﬂ'hereunto

duly authorized.

THE COMMONWEALTH GROUP

By Jody J. ém»ﬂ'/ :% Ly e
a corporation 5

STATE OF é«é’sf&ggy’g ,
COUNTY OF Abslagurr . To-Wit:

The foregoing instrument was acknowledged before

me this ,p7A day of ploemacze , 1982, by Texw I
KRYSE : the President of Jonw F.krusé€

TENTERISIX , File  h foed s @ general partner, on behalf of the

[2
corporation and the partnership.

My commission expires 14//2[!_ 6/_/ 4¢

i);_ary Public
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STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, To-Wit:

The fore901ng instrument was acknowledged before

me this /2% day of e ,, 1982, by
/ | LBLEn ’ the "/,_/,7"_,,) P ,r K

of SNOWSHOE COMPANY, a corporation, on behalf of the corporation.

Q,,W 5 ST

My commission expires

Notary Publ

lC

This instrument was prepared by Thomas E. Potter,
Attorney at Law, 1500 One Valley Square, Charleston, West

Virginia 25301.

WEST VIRGINIA
POCAHONTAS COUNTY CLERK’S OFFICE

Aevembess 12, 1952,

This instrument was this day presented to me in my office, and
thereupon, together with the certificate thereto annexed, is admitted
to record,

(7740 ;
Teste: J Clerk
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IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA

THE MOUNTAIN LODGE ASSOCIATION
a West Virginia unincorporated non-profit association,

Plaintiff,

Civil Action No. 20-C-24
The Honorable Robert A. Richardson

SNOWSHOE MOUNTAIN, INC,,
a West Virginia corporation,

Defendant.

THE MOUNTAIN LODGE ASSOCIATION’S FIRST AMENDED COMPLAINT

For its First Amended Complaint, The Mountain Lodge Association states as follows:
Parties

1. Plaintiff, The Mountain Lodge Association, is a West Virginia unincorporated
nonprofit association (“Plaintiff” or the “Association). Its principal office address is P. O. Box
183, Snowshoe, West Virginia. The Association exists solely to serve the mutual interests of
persons who or that own Units (“Unit Owners”) within Snowshoe Mountain Lodge
Condominium, a condominium common interest community situate in Edray Tax District,
Pocahontas County, West Virginia (“Mountain Lodge” or the “Condominium”). Membership in
the Association is required of and exclusive to Unit Owners within Mountain Lodge.

2. Defendant, Snowshoe Mountain, Inc., is a West Virginia for-profit corporation
(“Defendant” or “Snowshoe”). Its principal office address is 10 Snowshoe Drive, Snowshoe,

West Virginia. Snowshoe’s business purposes are “arts, entertainment and recreation,



amusement, gambling and recreation industries, other amusement and recreation industries, golf

courses, fitness centers, bowling, marinas and skiing facilities”. Snowshoe owns and operates a

facility known as the Conference Center located within and physically integrated within the

structural and mechanical components of Mountain Lodge (the “Conference Center”).
Jurisdiction and Venue

3. The Condominium and the Conference Center are located entirely in Pocahontas
County, West Virginia. Plaintiff and Defendant operate in Pocahontas County. All of the
contractual rights, obligations, liabilities, and duties alleged in this civil action arise under
documents for the creation, existence and management of the Condominium (the “Condominium
Documents”) and under West Virginia law.

4, Jurisdiction and venue are proper in the Circuit Court of Pocahontas County
because the Association’s cause of action seeks for declaratory relief under W. Va. Code § 55-
13-1 and W. Va. Code § 36B-1-113(a), damages based on contract claims or relief based on
equitable claims.

Prefatory Statement

5. Plaintiff brings this civil action largely to seek a declaration of its rights under the
Condominium Documents and other documents related to the creation, maintenance, operation
replacement and repair of the Condominium and the Conference Center, including its right to be
paid or reimbursed for Defendant’s fair share of the costs to maintain, operate, replace and repair
the Condominium and the Conference Center. Since the creation of the Condominium and the
Conference Center — an integrated, mixed residential and commercial use building on a single
parcel of land — Defendant and its predecessors for over 30 years have paid no funds toward

those costs. Plaintiff bears the entire burden of the costs of the relationship between Plaintiff and



Defendant while Defendant benefits without obligation or liability to Plaintiff. The current
financial arrangement is violative of West Virginia law, unfair and unjust.
Background

6. The Commonwealth Group, a South Carolina general partnership, was the
Declarant of the Condominium (“Commonwealth” or the “Declarant™). The Declarant submitted
a tract of land containing 5.01 acres, more or less, to that certain “Declaration Establishing a Plan
for Condominium Ownership efc. Pursuant to Chapter 36B of the Code of West Virginia of
1931, as amended” dated November 10, 1982, and recorded in the office of the Clerk of the
County Commission of Pocahontas County, West Virginia in Deed Book 169, at page 1 (the
“Declaration”) (a true copy of the Declaration is attached hereto as Exhibit A-1). Exhibits 1, 2, 3,
and 4 to the Declaration are attached hereto as Exhibit A-2 and show the Declaration Plan for the
Condominium. The Declaration and the Declaration Plan are read together as a unified
document.

7. The Declarant submitted “the Land together with portions of the building erected
thereon and all easements, rights-of-way and other rights and obligations appurtenant thereto”
(the “Property™), to the provisions of Chapter 36B of the Code of West Virginia of 1931, as
amended, known as the Uniform Condominium Act (“UCA”). See Section I of the Declaration in
Deed Book 169, at page 2 in Exhibit A.

8. The UCA was enacted and codified by the West Virginia Legislature as Chapter
36B to become effective on July 1, 1980.

9. The West Virginia Legislature fully amended and replaced the UCA in its entirety
with the Uniform Common Interest Ownership Act (“UCIOA”) as the law governing common

interest communities, including condominiums created under the UCA.



10.  The Declaration “[a]s required by the Act” establishes a Unit Owners Association
“to provide for the management of the Condominium”. See Section XII of the Declaration in
Deed Book 169, at page 20 in Exhibit A. The Association is the association for the Condominium
and for the Unit Owners.

11.  The Association may institute, defend, or intervene in litigation or administrative
proceedings in its own name on behalf of itself or two or more unit owners on matters affecting
the common interest community and exercise any other powers necessary and proper for the
governance and operation of the association. W. Va. Code §§ 36B-3-102(a)(4) and (18).

12.  The Executive Board of the Association may act in all instances on behalf of the
[A]ssociation or of any two or more unit owners. W. Va. Code § 36B-3-103(a); Former W. Va.
Code § 36B-3-103.

13.  In the Condominium, a “Unit” means a physical portion of the common interest
community designated for separate ownership or occupancy . ..” W. Va. Code § 36B-1-103(33);
Former W. Va. Code § 36B-1-103(23).

14. A “Unit Owner” means “a declarant or other person who owns a unit”. W. Va.
Code § 36B-1-103(34); Former W. Va. Code 36B-1-103(24).

15. Article IV of the Declaration, The Condominium, provides in part:

The condominium consists of portions of the land, portions of the building and the

easements and other rights appurtenant thereto, and contains a total of 229

residential units which shall be the maximum number of units that may be created

in the Condominium. The owner of a unit, as hereinafter defined, is herein called

a “Unit Owner” and the owners of all units are herein collectively referred to as

the “Unit Owners.” The Property making up the Condominium shall be divided

into units and common elements as follows:

A. The Units.  For purposes of identification, all wunits in the

Condominium are identified by number and are delineated and described in

Exhibit 3 attached hereto. No unit bears the same identifying number as any other
unit. A graphic description of each of the units within the building is set forth on



Exhibit 4 attached hereto. The 229 units in the Condominium consist of eight
different types and Unit 139 as follows:

Unit Type Number
Zermatt (1 Bedroom) 56
Zermatt R (1 Bedroom) 70
Innsbruck (2 Bedrooms) 27
Innsbruck R (2 Bedrooms) 21
Davos (2 Bedrooms) 27
Davos R (2Bedrooms) 21
St. Moritz (2 Bedrooms) 3
St. Moritz R (2 Bedrooms) 3
Unit 139 1
229

The Zermatt and Zermatt R units are 14 feet by 36 feet and contain 504
square feet. Innsbruck and Innsbruck R units are 14 feet by 38 feet with a second
bedroom 14 feet by 17 feet and a total square footage of 742 feet. Davos and
Davos R units are 14 feet by 36 feet with a second bedroom 14 feet by 19 feet and
a total square footage of 770 feet. The St. Moritz and St. Moritz R units are 28
feet by 36 feet and have a total of 1,008 square feet. The basic layout of each of
the unit types is shown in Exhibit 4 attached hereto. The boundary of each
residential unit consists of the are surrounded by the walls, floors and ceilings and
includes all lath, furring, wallboard, plasterboard, plaster, paneling, tiles,
wallpaper, paint, finished flooring and any other material constituting any part of
the finished surfaces thereof together with all door steps, stoops, balconies and all
exterior doors and windows or other fixtures designed to serve a single unit but
located outside the unit boundaries as hereinbefore described.

B. Common Elements. The common elements of the Condominium consist
of all of the land making up the 5.01 acre tract except that portion which is part of
the Conference Center as described and shown on Exhibit 2; the appurtenant
easements and other rights as hereinbefore described; everything else within the
top three floors of the building that is not included within the individual units
themselves, including but not limited to footers, pillars, beams, load-bearing walls
and other structural members, air rights, utility systems, chases, central television
antenna systems, roof, perimeter walls, bearing walls, floors and ceilings,
hallways, stairs and stairways, atriums, main lobby and fireplace therein,
skylights, passenger elevators, trash chute, observation deck, library and fireplace
therein, trout ponds, built-in seating, playground (Hipporarium), ski storage areas,
walkways, freight loading dock, parking areas and all fixtures and personal
property used in connection with any of the common elements. All of the major
common elements of the Condominium are set forth and shown on Exhibit 3
attached hereto. The only limited common elements as defined by the Act



included within the Condominium are the balconies and all exterior doors and

windows or other fixtures designated to serve a single unit but located outside the

unit boundaries as hereinbefore defined.

16. “Common Elements” in a condominium means “all portions of the common
interest community other than the units.” W. Va. Code § 36B-1-103(4)(i) (former W. Va. Code §
36B-1-103(4).)

17.  “In a condominium . . ., [i]f there is any unit owner other than a declarant, each
unit that has been created, together with its interest in the common elements, constitutes for all
purposes a separate parcel of real estate.” W. Va. Code § 36B-1-105(b)(1); Former W. Va. Code
§ 36B-1-105(a).

18.  “In a condominium, the common elements are not subject to partition and any
purported conveyance, encumbrance, judicial sale or other voluntary or involuntary transfer of an
undivided interest in the common elements made without the unit to which that interest is
allocated is void.” W. Va. Code § 36B-2-107(f) (former W. Va. Code 36B-2-108(d).).

The Conference Center

19. By that certain Deed and Agreement, dated November 10, 1982, and recorded in
the Clerk’s office in Deed Book 168, at page 674, The Commonwealth Group, a South Carolina
general partnership, conveyed to Snowshoe Company what is identified therein Conference
Center (which deed is the “Conference Center Deed”, a true copy of which is attached as Exhibit
B).

20.  The parties to the Conference Center Deed recited in that instrument as follows:

a. By instrument dated December 1, 1981, the
Company and Commonwealth entered into an agreement (the
“Agreement”) whereby in return for the conveyance by the
Company to Commonwealth of a tract of 5.01 acres, more or less,

situate at the Snowshoe Ski Resort in Edray Tax District of
Pocahontas County, West Virginia (hereinafter called the “Site”),



Commonwealth committed to construct upon the Site a major
meeting/conference center and luxury condominium development.

b. Pursuant to the Agreement, by deed dated April 12,
1982, and of record in the office of the Clerk of the County
Commission in Deed Book 162, at page 628, and Corrective Deed
dated October 26, 1982, also of record or to be recorded in said
Clerk’s office (the “Deeds™), the Company conveyed the Site to
Commonwealth and thereafter Commonwealth proceeded with the
construction thereon of a four-story building (the “Building”)
consisting of a ground floor area, a part of which is referred to
herein as the “Conference Center,” and three additional floors or
stories consisting of 229 apartment units and other improvements
which together with portions of the ground floor area are to be
submitted to a condominium form of ownership pursuant to the
provisions of Chapter 36B of the Code of West Virginia (the
“Act”) and to be known as the “Snowshoe Mountain Lodge
Condominium” all as provided in that certain Declaration of even
date herewith of record or to be recorded in said Clerk’s office,
which portions of the Building are hereinafter sometimes referred
to as the Condominium.

c. With the substantial completion of the construction
of the Conference Center, Commonwealth, pursuant to the terms of
the Agreement, and in further consideration of the agreements of
the Company hereinafter set forth, is now prepared and does
hereinafter set forth, is now prepared and does hereinafter convey
the Conference Center to the Company subject to all of the terms,
conditions, agreements, exceptions and restrictions hereinafter
provided.

21. By the Conference Center Deed, Commonwealth purported to grant and convey to
Snowshoe Company a quantum of space described therein in part as “a horizontal plane, the
elevation of which is 4,708.89 feet as measured vertically above sea level as established by the
United States Coast and Geodetic Survey and which his bounded by 26 vertical planes which are
respectively formed by projecting vertically downward and the boundaries of that certain plot or
polyhedron™ and as further described in the Conference Center Deed.

22.  From the purported conveyance of the space known as the Conference Center by

the Conference Center Deed, Commonwealth purported to except, reserve and exclude



“therefrom the parcels, footers, pillars, beams, walls and other areas as shown shaded or cross-
hatched or Exhibit A and hereinafter described.”

23, On information and belief, Exhibit A to the Conference Center Deed is omitted
from that instrument of record in the Pocahontas County Clerk’s office.

24. By the Conference Center Deed, Commonwealth further purported to convey to
Snowshoe Company as “appurtenances to the Conference Center” the following rights and
interests in the Mountain Lodge Condominium:

a. A non-exclusive easement and right-of-way over
and across those portions of the Site constituting common elements
of the Condominium outside of the Building (a) for pedestrian
access to and from ski slopes, creational and commercial facilities
and other development areas of the Snowshoe Resort; and (b) as
necessary to provide pedestrian and vehicular access to and from
the Conference Center and the public facilities to be constructed or
located within the Conference Center.

b. The right to interconnect with utility lines, which
now serve or which may in the future serve the Site, for extension
of the utilities to future developments within the Snowshoe Resort.

c. The non-exclusive easement to use the main
stairway, the elevators, the main lobby of the Condominium and
the main entranceway of the Condominium for the purpose of
providing a means of ingress and egress to and from the
Conference Center.

d. A non-exclusive easement across those portions of
the Site constituting Common Elements of the Condominium to
provide a means of ingress and egress to and from the Conference
Center, the freight loading dock and the other public areas of the
Snowshoe Ski Resort including the public roads serving the Resort.

c. A right of full support of the Conference Center and
all parts thereof, including without limitation, the right to install,
maintain, inspect, repair , replace and remove from time to time all
structural members, footers, pillars, walls, foundations and other
members, facilities and property as are sufficient at all times to
support the Conference Center so long as such Conference Center
or any part or parts thereof remain in existence, including any



reconstruction or replacement thereof, in whole or in part, in the
event of damage or destruction by casualty or other cause, together
with (a) a non-exclusive easement or easements for ingress, egress
and regress, for pedestrian traffic and by mechanical or similar
means for equipment, material and personnel over, through and
across common elements of the Condominium sufficient to provide
for maintenance, inspection, repair, replacement and removal of
the Conference Center or any part thereof, and (b) non-exclusive
easements through and across the common elements of the
Condominium for and the right to install, maintain, repair, replace
and remove from time to time existing lines and changes for
electricity, energy, telephone, sprinkler, cable television and
communications and utilities of whatsoever nature which may be
necessary and convenient for use in connection with the
Conference Center, including further the right to temporarily place
ladders and equipment against portions of the Condominium as
reasonably necessary in the exercise of the rights hereby reserved
and described.

f. The right to discharge in a lawful manner from and
through existing chases and ventilation facilities, if any, which are
part of the common elements of the Condominium all fresh,
exhaust and waste air, smoke, fumes and moisture as shall be
reasonable having due regard and care for the use and enjoyment
of the Condominium and any structure or improvement therein;
together with a non-exclusive easement to construct, maintain,
inspect, repair and replace when reasonably necessary within the
common elements of the Condominium the chases and conduits
sufficient to accommodate the easements of the aforesaid discharge
for the benefit of the Conference Center.

g. Subject to the obligations of support and the
easements granted or reserved by this instrument, the right from
time to time to reconstruct or replace within the Conference Center
in the same location, at the sole expense and risk of the Conference
Center owner, and after the expiration of the 30" day following the
receipt by the Condominium Association of Unit Owners, and all
holders of mortgages on any unit within the Condominium of
written notice of such effect without receipt by the owner of the
Conference Center of notice of any objection, any then existing
pipes, cables, ducts and conduits, enclosures, machinery,
equipment, pedestrian and mechanical means and footers, pillars,
beams, walls and other structural members owned and maintained
entirely or partially for the benefit of the Condominium.



25.

h. The right to attach walls, partitions and other
internal construction to various support pillars and loan bearing
walls running through the Conference Center and owned by the
Condominium.

i. A non-exclusive easement to own, operate, install
and maintain ceilings, lights, heating, air conditioning and utility
systems within the overhead space lying between the bottom of the
lower concrete support beams and the bottom of the concrete floor
of the Condominium.

J- A non-exclusive easement to use the freight loading
dock which is a common element of the Condominium and as
shown on Exhibit A, to provide ingress, egress, and regress to and
from the freight elevator owned by the Company.

In Section C of the Conference Center Deed, the parties further agreed as follows:

a. Commonwealth and its successors, grantees and
assigns, including the Condominium Association of Unit Owners,
shall, subject to the terms and conditions hereof, promptly restore
or cause to be restored substantially to the former condition, all or
any portion of the Condominium which may be destroyed, injured,
damaged, physically impaired or dislocated which are subject to
any of the rights and easements established by this instrument.

b. Company and its successors, grantees and assigns,
shall, subject to the terms and conditions hereof, promptly restore
or cause to be restored substantially to the former condition, all or
any portion of the Conference Center, which may be destroyed,
injured, damaged, physically impaired or dislocated which are
subject to any of the rights and easements established by this
instrument.

c. The parties agree to the following casualty
insurance coverages:

i. The Company shall, at its sole cost and expense,
keep and maintain in force policies of insurance covering the
Conference Center insuring against all risks of direct physical loss
commonly insured against fire and extended coverage perils, the
total amount of which insurance after application of any
deductibles shall be not less than 80% of the replacement cost of
the insured property, exclusive of land, excavations, foundations
and other items normally excluded from property policies.

10



ii. Commonwealth, through the Association of Unit
Owners of the Condominium, shall, at its sole cost and expense,
keep and maintain in force policies of insurance on the common
elements and units within the Condominium, exclusive of
improvements and betterments installed in units by unit owners,
insuring against all risks of direct physical loss commonly insured
against fire coverage perils. The total amount of insurance after
application of any deductibles shall be not less than 80% of the
replacement cost of the insured property, exclusive of land,
excavations, foundations, and other items normally excluded from
property policies.

iii. The parties agree that all such insurance shall be
secured and maintained in a company or companies licensed to do
business in the State of West Virginia and that each policy shall
contain an agreed amount endorsement and waivers of subrogation
as against the other party and shall name both the owner of the
Conference Center and the Unit Owners Association of the
Condominium as additional insureds to the extent their interest
may appear. The parties further agree to furnish each other with
originals or copies of all such policies and to furnish at all times
and maintain with each other at all times a certificate or certificates
of the insurance carrier or carriers showing that such insurance is
in full force and effect and certifying that the same will not be
cancelled without at least 30 days advance written notice to each of
the parties.

d. All easements established hereby and the use
thereof, shall be deemed to be limited to the extent reasonably
necessary to accomplish the purposes for which such easements
are granted or reserved. Any easements, rights and rights-of-way
established hereunder shall be appurtenant to the estate benefited
thereby, provided, however, that such easements, rights and rights-
of-way shall be non-exclusive but shall also be for the benefit and
the use of the burdened estate unless otherwise specified herein to
the contrary.

€. In no event shall any reconstruction or replacement
or other structural work which may be permitted hereunder upon
notice (with the right to objection or otherwise) permanently and
materially interfere with or impair or endanger the continuing
rights [t]o full support, access and essential or convenient services
established by this instrument.

f. Nothing in this instrument shall be deemed to
permit any diminution or impairment of the area of or any right or

11



title or ownership in and to any unit, or any portion thereof, by any
unit owner of the Condominium now or hereafter vested by deed in
any such unit owner without the consent of such unit owner,
provided, changes in and to common elements or limited common
elements (as defined in the Act) may be effected subject to the
terms and conditions hereof. Subject only to the foregoing
sentence, and notwithstanding anything to the contrary contained
in this instrument or elsewhere to the contrary, the Executive
Board of the Unit Owners Association of the Condominium
containing any unit affected hereby shall be the only entity
empowered to act and shall so act for and on behalf of any and all
unit owners and holders of mortgages in the Condominium in
matters pertaining to this instrument and the rights, remedies,
duties and obligations established hereby.

g. Each party hereto agrees to repair, replace, restore,
and maintain all those portions of the Building and equipment in
connection therewith owned by it unless otherwise mutually agreed
upon.

h. The recording by Commonwealth of a declaration
of condominium in accordance with the Act shall be deemed to be
an assignment and transfer of Commonwealth's rights, privileges,
duties, liabilities and obligations herein established; provided,
however, that this provision shall in no way affect or impair the
obligations of Commonwealth to the Company under the
provisions of the Agreement.

i All rights, easements, covenants, obligations and
restrictions set forth in this instrument are intended to run with the
real estate consisting of the Conference Center and Condominium
and pertain respectively and inure to the benefit of the estate and
the owner intended to benefit thereby and to bind and charge the
estate and owner intended to be bound thereby. The conveyance of
the Conference Center as aforesaid is made subject to the
restriction that it will be used as a meeting/conference center with
necessary kitchen, bar, restaurant and restroom facilities and for
other lawful commercial purposes not inconsistent with the use of
the Condominium as a residential apartment complex. This
restriction shall be a covenant running with the land and
improvements thereon.

26.  The Conference Center also defined term in Article III, The Conference Center, of

the Declaration, is further described on plats recorded in the Clerk’s office. The Conference
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Center comprises approximately 33,000 square feet, more or less, making up most of the first
floor or “basement™ under the east or downhill facing wing of the building together with certain
walls and portions thereof of the Condominium building. See the Declaration in Deed Book 169,
at page 7.

27.  The Conference Center shares many common elements within the building with
Plaintiff and its unit owners but does not share in the common expenses for operating,
maintaining, repairing, and replacing the common elements.

28.  Defendant is the successor in title and interest in and to the Conference Center.

29.  Defendant acquired and assumed all rights and benefits in relation to the
Conference Center under the Conference Center Deed and the Condominium Documents.

30.  Defendant acquired and assumed all obligations and liabilities in relation to the
Conference Center under the Conference Center Deed and the Condominium Documents.

31. On information and belief, Defendant has been the sole and exclusive title and
assessed owner of the Conference Center.

32.  Defendant owns and controls the dominant estate in relation to the Condominium
manifested in party by the easements created by the Conference Center Deed and described in
the Condominium Documents.

33, On information and belief, since the creation of the Condominium, the
Conference Center has been or should have been assessed in the Assessor’s office as a single
parcel of real estate in the name of Defendant.

Count I -- Conference Center Must Be Declared a Unit
34.  The allegations set forth in Paragraphs 1 through 33 are incorporated as if fully

rewritten herein.
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35. Article 1 of the Declaration, Submission of Property, described the land and
improvements that are submitted to UCIOA and states that “[t]here is excepted from this
submission and Declaration that portion of the aforesaid 5.01 acre tract known as the
“Conference Center”. See Declaration in Deed Book 169, at page 3 in Exhibit A.

36. Article IIT of the Declaration, The Conference Center, describes portions of the
Building, already submitted to UCIOA, and then recites that “[e]xcept for certain easements
appurtenant to the Condominium as hereinbefore described and to the Conference Center, as
hereinafter described, unit owners within the Condominium will have no rights with respect to
the Conference Center which will not be a part of the Condominium and the owner of the
Conference Center will have no rights with respect to the Condominium and will not be
responsible for payment of any portion of the Condominium expenses normally incident to the
ownership of a condominium unit.” See Declaration in Deed Book 169, at page 7 in Exhibit A
(emphasis supplied).

37. On information and belief, Defendant has never paid assessments or other money
to Plaintiff, including such assessments as should have been paid under their share of the
Common Expense Liability or related to the use and enjoyment of the Conference Center.

38.  Defendant is responsible for its share of the past Common Expense Liability and
for those past expenses attributable to the Conference Center.

39.  Defendant has a non-waivable obligation under the Declaration and the UCIOA to
pay its proportionate share of the Common Expense Liability for the Condominium and to
submit to all other obligations not otherwise lawfully inapplicable to Defendant under the

UCIOA.
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40.  Moreover, “[e]xcept as expressly provided in [the UCIOA], provisions [in the
UCIOA] may not be varied by agreement, and rights conferred may not be waived. A declarant
may not act under a power of attorney, or use any other device, to evade the limitations or
prohibitions of [UCIOA] or the declaration.” W. Va. Code § 36B-1-104.

41.  “In the event of a conflict between the provisions of the declaration and the
bylaws, the declaration prevails except to the extent the declaration is inconsistent with
[UCIOA].” W. Va. Code § 36B-2-103(c).

42.  The Conference Center is a Unit and is subject to the Common Expense Liability,
the assessments for the Common Expense Liability and to the liens to secure the payment of the
assessments for the Common Expense Liability.

Count Il — Declaratory Judgment under the UCIOA

43.  The allegations set forth in Paragraphs 1 through 42 are incorporated as if fully
rewritten herein.

44,  Under W. Va. Code § 36B-1-103(2), “Allocated Interests” means . . . “[i]n a
condominium, the undivided interest in the common elements, the common expense liability and
votes in the Association.” West Virginia Code § 36B-1-103(6) defines “Common Expense
Liability” as “the liability for common expenses allocated to each unit pursuant to [W. Va. Code
§ 36B-2-107]” while W. Va. Code § 36B-1-103(5) defines “Common Expenses” as
“expenditures made by, or financial liabilities of, the Association, together with any allocation to
reserves.”

45,  W. Va. Code § 36B-3-115(b) provides that “[e]xcept for assessments under

subsections (c), (d) and (e), all common expenses must be assessed against all units in
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accordance with the allocations set forth in the declaration pursuant to [W. Va. Code § 36B-2-
107(a) and (b)]".

46.  Article V of the Declaration, Allocation of Undivided Interests in Common
Elements, describes the manner “[plursuant to the provisions of the Act, each unit Owner shall
own, together with his unit, an undivided interest in the common elements and such undivided
interest is stated as a percentage of ownership in said common elements with each unit having
the percentage of ownership in the common elements . . .” See Deed Book 169, at page 9 in
Exhibit A.

47.  UCIOA and the Declaration impose on each Unit Owner the obligation for
monetary assessment to maintain, operate and replace the Common Elements in accordance with
its Allocated Interest in the Common Elements. See Section VI of the Declaration in Deed Book
169, at page 9 in Exhibit A.

48. However, during its ownership, Defendant has claimed that the Conference
Center is not subject to UCIOA, based on Article III of the Declaration, and, thus, are not
obligated to pay their Allocated Interests in the Common Expense Liability for operating the
Condominium.

49.  Consequently, the Conference Center was never “assigned” the “percentage of
undivided interest in the Common Elements . . .”

50.  The Conference Center is subject to UCIOA and, thus, is subject to the Common
Expense Liability, the assessments for the Common Expense Liability and to the liens to secure
the payment of the assessments for the Common Expense Liability.

51.  Article T of the Declaration, Submission of Property, described the land and

improvements that are submitted to UCIOA and states that “[t]here is excepted from this
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submission and Declaration that portion of the aforesaid 5.01 acre tract known as the
“Conference Center”. See Declaration in Deed Book 169, at page 3 in Exhibit A.

52.  Atrticle 111 of the Declaration, The Conference Center, describes portions of the
Building, already submitted to UCIOA, and then recites that “[e]xcept for certain easements
appurtenant to the Condominium as hereinbefore described and to the Conference Center, as
hereinafter described, unit owners within the Condominium will have no rights with respect to
the Conference Center which will not be a part of the Condominium and the owner of the
Conference Center will have no rights with respect to the Condominium and will not be
responsible for payment of any portion of the Condominium expenses normally incident to the
ownership of a condominium unit.” See Declaration in Deed Book 169, at page 7 in Exhibit A
(emphasis supplied).

53. On information and belief, Defendant has never paid assessments or other funds
to Plaintiff, including such assessments as should have been paid pursuant to their share of the
Common Expense Liability or related to the use and enjoyment of the Conference Center.

54.  Defendant is responsible for their share of the past Common Expense Liability
and for those past expenses attributable to the Conference Center.

55. Defendant has a non-waivable obligation under the Declaration and UCIOA to
pay its proportionate share of the Common Expense Liability for the Condominium and to
submit to all other obligations not otherwise lawfully inapplicable to Defendant under UCIOA.

56.  Moreover, “[e]xcept as expressly provided in [UCIOA], provisions [in UCIOA]
may not be varied by agreement, and rights conferred may not be waived. A declarant may not
act under a power of attorney, or use any other device, to evade the limitations or prohibitions of

[UCIOA] or the declaration.” W. Va. Code § 36B-1-104.
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57.  “In the event of a conflict between the provisions of the declaration and the
bylaws, the declaration prevails except to the extent the declaration is inconsistent with
[UCIOA].” W. Va. Code § 36B-2-103(c).

58.  As a direct and proximate result of Defendant’s actions, assertions and
representations, Plaintiff has suffered and will continue to suffer damages in an unknown amount
to be determined by the jury.

Count 11 — Declaratory Judgment Under the UCA

59.  The allegations set forth in Paragraphs 1 through 58 are incorporated as if fully
rewritten herein.

60.  In the alternative, if the Condominium is not found to be subject to UCIOA, the
Condominium is subject to the UCA and the Conference Center must be declared a unit and
assigned an Allocated Interest. Former W. Va. Code § 36B-1-103(6) defines “common expense
liability as “the liability for common expenses allocated to each unit . . .” while former W. Va,
Code § 36B-1-103(5) defines “common expenses” as “expenditures made by or financials
liabilities of the Association, together with any allocations to reserves.” Former W. Va. Code §
36B-3-114 states “common expenses shall be assessed against all the units in accordance with
the common expense liability allocated to each unit.” The uniform UCA defines this allocation
of common expense liability as the “Allocated Interest.”

61. Article V of the Declaration, Allocation of Undivided Interests in Common
Elements, describes the manner “[plursuant to the provisions of the Act, each unit Owner shall
own, together with his unit, an undivided interest in the common elements and such undivided
interest is stated as a percentage of ownership in said common elements with each unit having

the percentage of ownership in the common elements . . .” See Deed Book 169, at page 9 in
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Exhibit A. The UCA and the Declaration impose on each Unit Owner the obligation for monetary
assessment to maintain, operate and replace the Common Elements, in accordance with its
Allocated Interest in the Common Elements. See Section VI of the Declaration in Deed Book
169, at page 9 in Exhibit A.

62.  However, during its ownership, Defendant has claimed that the Conference
Center is not subject to UCA, based on Article III of the Declaration, and, thus, Defendant is not
obligated to pay their Allocated Interests in the Common Expense Liability for operating the
Condominium. Consequently, the Conference Center was never “assigned” the “percentage of
undivided interest in the Common Elements . . .” or in other words, given its allocated interest in
the Common Elements.

63. As a direct and proximate result of Defendant’s actions, assertions and
representations, Plaintiff has suffered and will continue to suffer damages in an unknown amount
to be determined by the jury.

Count 1V - Conference Center Part of the Condominium Subject to UCA

64.  The allegations set forth in Paragraphs 1 through 63 are incorporated as if fully
rewritten herein.

65. The Conference Center is subject to UCA, and, thus, is subject to the Common
Expense Liability, the assessments for the Common Expense Liability and to the liens to secure
the payment of the assessments for the Common Expense Liability. Article I of the Declaration,
Submission of Property, described the land and improvements that are submitted to the UCA and
states that “[t]here is excepted from this submission and Declaration that portion of the aforesaid
5.01 acre tract known as the “Conference Center”. See Declaration in Deed Book 169, at page 3

in Exhibit A.
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66. Article III of the Declaration, The Conference Center, describes portions of the
Building, already submitted to UCA, and then recites that “[e]xcept for certain easements
appurtenant to the Condominium as hereinbefore described and to the Conference Center, as
hereinafter described, unit owners within the Condominium will have no rights with respect to
the Conference Center which will not be a part of the Condominium and the owner of the
Conference Center will have no rights with respect to the Condominium and will not be
responsible for payment of any portion of the Condominium expenses normally incident to the
ownership of a condominium unit.” See Declaration in Deed Book 169, at page 7 in Exhibit A.
The Conference Center is a Unit under UCA and former W. Va. Code § 36B-3-114(b) provides
that “[e]xcept for assessments under subsections (c), common expenses shall be assessed against
all units in accordance with the common expense liability allocated to each unit.” (Emphasis
supplied).

67. On information and belief, Defendant has never paid assessments or other funds
to Plaintiff, including such assessments as should have been paid pursuant to their share of the
Common Expense Liability or related to the use and enjoyment of the Conference Center.
Defendant is responsible for their share of the past Common Expense Liability and for those past
expenses attributable to the Conference Center.

68.  Defendant has a non-waivable obligation under the Declaration and UCA to pay
its proportionate share of the Common Expense Liability for the Condominium and to submit to
all other obligations not otherwise lawfully inapplicable to Defendant under UCIOA.

69.  Moreover, “[e]xcept as expressly provided in [UCA], provisions [in UCA] may

not be varied by agreement, and rights conferred may not be waived. A declarant may not act
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under a power of attorney, or use any other device, to evade the limitations or prohibitions of
[UCIOA] or the declaration.” (Former W. Va. Code § 36B-1-104).

70. “If a conflict exists between the declaration and the bylaws, the declaration
prevails except to the extent the declaration is inconsistent with [UCA].” Former W. Va. Code §
36B-2-103(c).

71. As a direct and proximate result of Defendant’s actions, assertions and
representations, Plaintiff has suffered and will continue to suffer damages in an unknown amount
to be determined by the jury.

Count V — Declaratory Judgment at Common Law

72.  The allegations set forth in Paragraphs 1 through 71 are incorporated as if fully
rewritten herein.

73.  In the alternative, if the Conference Center is exempted from the Condominium
and UCIOA or UCA, Defendant is responsible for its fair share of the costs associated with the
maintenance and operations of the Condominium under West Virginia law.

74.  In the event that the Court does not declare that the Conference Center is a “unit”
under either UCA or UCIOA, then Defendant nonetheless under the common law or principles
of servitudes is liable for its fair share of costs and expenses incurred by Plaintiff to maintain,
operate, repair or replace the elements shared in common with the unit owners of Mountain
Lodge.

75.  Under common law, the intent to create a servitude may be expressed or implied.
No particular form of expression is required.

76. A servitude may be created to burden or benefit any estate in land or another

servitude.
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77.  The servitudes for the benefit of Defendant in relation to the Conference Center
are real, substantial and render value to Defendant the burdens for which are wholly borne by
Plaintiff (which means every Unit Owner within the Condominium).

78.  The servitudes for the benefit of Defendant in relation to the Conference Center
satisfy the requirements of the statute of frauds.

79.  Also, it would be a manifest injustice to Plaintiff if Defendant is permitted to
evade its fair share of costs incurred by Plaintiff to maintain, operate, repair or replace the
elements shared in common with the unit owners of Mountain Lodge.

80.  Defendant is or should be estopped to deny the existence of one or more
servitudes for the benefit of Defendant in relation to the Conference Center.

81. Further, one or more servitudes for the benefit of Defendant in relation to the
Conference Center were created by implication and thus have corresponding liabilities to
Plaintiff therefor, and for which Plaintiff is entitled to be paid or reimbursed for.

82.  Further, servitudes are implied for the benefit of Defendant in relation to the
Conference Center and thus have corresponding liabilities to Plaintiff therefor, and for which
Plaintiff is entitled to be paid or reimbursed for.

83.  Whether or not the Conference Center is determined to be part of the
Condominium and subject to UCA or UCIOA, the Conference Center is part of the building and
enjoys the use thereof, as well as the use and benefits from the building’s infrastructure, utility
systems, building systems efc.

84.  The Condominium, which includes the building in which the Conference Center

is situate, was created in 1982. On information and belief, Defendant has never paid assessments
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or other moneys to Plaintiff, including for costs associated with those elements of the Building
shared between the Condominium and the Conference Center.

85.  On information and belief, Defendant has enjoyed the use and benefits of the
Condominium, the Building, the Common Elements, for 38 years without paying a single dollar
to Plaintiff.

86. As a direct and proximate result of Defendant’s actions, assertions and
representations, Plaintiff has suffered and will continue to suffer damages in an unknown amount
to be determined by the jury.

Count VI — Breach of Contract in the Conference Center Deed

87.  The allegations set forth in Paragraphs 1 through 86 are incorporated as if fully
rewritten herein.

88.  The Conference Center Deed constitutes a contract imposing on Defendant the
costs, expenses, obligations, and liabilities for repairing, replacing, restoring and maintaining
“the Building and equipment in connection therewith owned by it unless otherwise mutually
agreed upon.”

89.  Under the Conference Center Deed, Defendant has a right of ownership in the
“Building and equipment in connection therewith” because Defendant is the dominant estate and
owns the dominant rights created thereunder.

90.  The ownership of dominant rights in an easement creates a servitude as described
in Count V supra.

91.  Plaintiff for many years has sought Defendant to bear or pay its fair share of the

costs, expenses, obligations and liabilities for repairing, replacing, restoring and maintaining “the
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Building and equipment in connection therewith owned by it unless otherwise mutually agreed
upon.”

92.  Defendant has failed or refused to bear or pay its fair share of the costs, expenses,
obligations and liabilities for repairing, replacing, restoring and maintaining “the Building and
equipment in connection therewith owned by it unless otherwise mutually agreed upon.”

93.  Repairing, replacing, restoring, and maintaining the Building and equipment are
constant, continuing, and recurring obligations and liabilities attached to the ownership, use and
enjoyment of them.

94.  Defendant has breached its contract with Plaintiff.

95.  Defendant continues to breach its contract with Plaintiff.

96.  Defendant’s failure or refusal to bear or pay its fair share of the costs, expenses,
obligations, and liabilities for them has directly and proximately caused Plaintiff and its
Members damages and injury.

97. Plaintiff is entitled to an award of money because of Defendant’s breach or
breaches of the Conference Center Deed.

Count VII — Quantum Meruit

98.  The allegations set forth in Paragraphs 1 through 97 are incorporated as if fully
rewritten herein.

99.  Plaintiff has paid or incurred all of the costs of maintaining, operating, repairing
and replacing the Building, the Condominium and the Conference Center.

100. Plaintiff reasonably expected to be paid by Defendant for such goods and services

under based on the Conference Center Deed.
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101. Plaintiff is entitled to recover from Defendant its share of the costs paid by
Plaintiff in relation to maintaining, operating, repairing, and replacing the Building, the
Condominium, and the Conference Center.

102.  Plaintiff has conferred upon Defendant significant value over the years in in
relation to maintaining, operating, repairing, and replacing the Building, the Condominium, and
the Conference Center.

103. Meanwhile, Defendant refuses to bear its fair share of those costs.

104. As a direct and proximate result of Defendant’s actions, assertions and
representations, Plaintiff has suffered and will continue to suffer damages in an unknown amount
to be determined by the jury.

Count VIII — Unjust Enrichment

105. The allegations set forth in Paragraphs 1 through 104 are incorporated as if fully
rewritten herein.

106. Defendant, because of its ownership of the Conference Center and the appurtenant
easements in and to the Condominium, enjoys the Building and the Condominium without
bearing its fair share of the costs of maintaining, operating, repairing and replacing the Building,
the Condominium and the Conference Center.

107. Plaintiff has conferred upon Defendant significant value over the years in in
relation to maintaining, operating, repairing, and replacing the Building, the Condominium, and
the Conference Center.

108. By failing to pay to Plaintiff any Assessments or costs associated with

maintaining, operating, repairing, and replacing the Building, the Condominium and the
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Conference Center, Defendant has been unjustly enriched at the cost of Plaintiff and its
Members.

109. As a direct and proximate result of Defendant’s actions, assertions and
representations, Plaintiff has suffered and will continue to suffer damages in an unknown amount
to be determined by the jury.

Count IX — Rescission of the Conference Center Deed

110. The allegations set forth in Paragraphs 1 through 109 are incorporated as if fully
rewritten herein.

111. Under the Conference Center Deed, Defendant is the dominant estate and owns
the dominant rights in the easements created thereunder, which ownership and rights imposes
certain obligations and duties on Defendant to pay the costs associated therewith.

112. In the event that there is an adjudication on any of the foregoing counts that
Plaintiff is not entitled to money damages at law or, in lieu thereof, to equitable relief in the form
of reimbursement or a continuing obligation to pay its fair share of the costs of maintaining,
operating, repairing and replacing the Building, the Condominium and the Conference Center,
then each party to the Conference Center Deed should be relieved of its rights and obligations
thereunder.

113. In the event that there is an adjudication on any of the foregoing counts that
Plaintiff is not entitled to money damages at law or, in lieu thereof, to equitable relief, then the
servitude and easement rights and obligations created by the Conference Center Deed should be
rescinded and terminated.

Prayer for Declaratory Relief
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Based on the foregoing, Plaintiff, The Mountain Lodge Association, under W. Va. Code
§ 55-13-1 and other West Virginia law, hereby prays for relief of this Honorable Court to
declare, order and decree that:

A. Plaintiff is entitled to declaratory relief consistent with its allegations in Counts I,
IL, 111, IV, V VI, VIL, VIII and IX of the First Amended Complaint, whether such relief is sought
independently or alternatively.

B. The Conference Center is a “unit” under UCIOA or UCA and thus subject to the
Declaration.

C. All provisions of the Declaration that purport to exclude the Conference Center
from the operation of UCIOA or UCA are void and unenforceable under UCIOA, UCA or other
West Virginia law.

D. All provisions of the Declaration purporting to exclude the Conference Center
from the imposition of the Allocated Interests, the Common Expense Liability or liens are void
and unenforceable under UCIOA, UCA or other West Virginia law.

E. Defendant pay to Plaintiff all assessments or costs related to the Conference
Center that should have been paid to Plaintiff since the creation of the Condominium.

F. Defendant pay to Plaintiff all assessments and costs related to the Conference
Center that should be paid to Plaintiff after relief is given to Plaintiff.

G. Defendant pay contract damages commensurate with Defendants’ fair share of the
costs maintain, operate, repair, and replace the Condominium, the Conference Center, or the
elements in common between them.

H. In the alternative to obtaining relief in the form of one or more declaratory

judgments or contract damages, rescind all or part of the Conference Center Deed.
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I. Defendant pay to Plaintiff damages in an amount to be determined by the jury.

L. Defendant pay Plaintiff its costs and reasonable attorneys’ fees for prosecuting
this civil action and other remedies, to which it may be entitled under UCIOA, UCA, or other
West Virginia law or in equity.

K. Grant Plaintiff for such other remedies or relief to which it is entitled at law or in
equity.

The Mountain Lodge Association demands a trial by jury.

THE MOUNTAIN LODGE ASSOCIATION

By its counsel

/s/ Mark A. Sadd

Mark A. Sadd (W. Va. Bar no. 6005)
Ramonda C. Marling (W. Va. Bar no. 6927)
John R. Bsharah (W. Va. Bar no. 12607)
Lewis Glasser PLLC

P. 0. Box 1746

Charleston, West Virginia 25326

(p) 304.345.2000

(f) 304.343.7999
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IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA

THE MOUNTAIN LODGE ASSOCIATION
a West Virginia unincorporated non-profit association,

Plaintiff,

Civil Action No. 20-C-24
The Honorable Robert A. Richardson

SNOWSHOE MOUNTAIN, INC.,
a West Virginia corporation,

Defendant.

CERTIFICATE OF SERVICE

I, Mark A. Sadd hereby affirm that on this date, October 6, 2020, I caused the foregoing
MOUNTAIN LODGE ASSOCIATION’S FIRST AMENDED COMPLAINT to be served
on the following attorneys by depositing a true and accurate copy of the same via electronic

filing through West Virginia E-Filing:

Seth P. Hayes, Esq.

Dale H. Harrison, Esq.
JACKSON KELLY PLLC
150 Clay Street, Suite 500
Morgantown, WV 26501
Counsel for Defendant

/s/ Mark A. Sadd
Mark A. Sadd
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West Virginia E-Filing Notice

CC-38-2020-C-24
Judge: Robert E. Richardson

To: Mark A. Sadd
msadd@lewisglasser.com

NOTICE OF FILING

IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA
THE MOUNTAIN LODGE ASSOCIATION v. SNOWSHOE MOUNTAIN INC.
CC-38-2020-C-24

The following answer was FILED on 11/16/2020 12:44:30 PM

Notice Date: 11/16/2020 12:44:30 PM

Connie Carr

CLERK OF THE CIRCUIT
Pocahontas

900 Tenth Avenue
MARLINTON, WV 24954

(304) 799-4604

connie.carr@courtswv.gov



E-FILED | 11/16/2020 12:44 PM
CC-38-2020-C-24
COVER SHEET Pocahontas County Circuit Clerk

Connie Carr

GENERAL INFORMATION

IN THE CIRCUIT COURT OF POCAHONTAS COUNTY WEST VIRGINIA
THE MOUNTAIN LODGE ASSOCIATION v. SNOWSHOE MOUNTAIN INC.

oo [Business [Cindividual . [IBusiness [(individual
First Plaintiff: First Defendant:
(] Government Other [[JGovernment Other
Judge: Robert E. Richardson

COMPLAINT INFORMATION

Case Type: Civil Complaint Type: Other

Origin: [V]Initial Filing  []Appeal from Municipal Court [_]JAppeal from Magistrate Court
Jury Trial Requested: MyYes [[ONo Case will be ready for trial by: 11/16/2021

Mediation Requested: [Yes [¥]No

Substantial Hardship Requested: [ |Yes [V]No

[[] Do you or any of your clients or witnesses in this case require special accommodations due to a disability?
[[] Wheelchair accessibie hearing room and other facilities
[_] Interpreter or other auxiliary aid for the hearing impaired
[_] Reader or other auxiliary aid for the visually impaired
[] Spokesperson or other auxiliary aid for the speech impaired

] other:

(] Iam proceeding without an attorne
p g Y

I have an attorney: Seth Hayes, 150 Clay Street, Suite 500, Morgantown, WV 26501
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E-FILED | 11/16/2020 12:44 PM
CC-38-2020-C-24
Pocahontas County Circuit Clerk
Connie Carr

IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA

THE MOUNTAIN LODGE ASSOCIATION,
a West Virginia unincorporated non-profit association

Plaintiff,

V. Civil Action No.: 20-C-24

SNOWSHOE MOUNTAIN, INC,,
a West Virginia corporation,

Defendant.

DEFENDANT SNOWSHOE MOUNTAIN, INC.’S ANSWER TO THE MOUNTAIN
LODGE ASSOCIATION’S AMENDED COMPLAINT AND COUNTERCLAIM

L ANSWER AND AFFIRMATIVE DEFENSES

Defendant Snowshoe Mountain, Inc. (“Snowshoe” or “Defendant”), by and through
counsel, Jackson Kelly PLLC, serves the following Answer and Affirmative Defenses to The
Mountain Lodge Association’s (“Association” or “Plaintiff”) Amended Complaint.

Parties

1. Upon information and belief, Defendant admits the allegations contained in
Paragraph 1 of Plaintiff’s Amended Complaint.

2. For its response to Paragraph 2 of Plaintiff’s Amended Complaint, Defendant
admits it is a West Virginia for-profit corporation, with a principal place of business of 10
Snowshoe Drive, Snowshoe, West Virginia. Defendant further admits that it owns the referenced
Conference Center and that the Conference Center is located on the ground floor of the Mountain
Lodge complex. The remaining allegations arc vague and thercfore Defendants denies all

remaining allegations contained in Paragraph 2 of Plaintiff’s Amended Complaint.
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Jurisdiction and Venue
3. The allegations contained in Paragraph 3 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required.
4. The allegations contained in Paragraph 4 of Plaintiff’s Amended Complaint are

legal conclusions for which no response is required.

Prefatory Statement
5. Defendant denies the allegations contained in Paragraph 5 of Plaintiff’s Amended
Complaint.
Background
6. For its response to Paragraph 6 of Plaintiff’s Amended Complaint, Defendant states

that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 6 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same 1s denied.

7. For its response to Paragraph 7 of Plaintiff’s Amended Complaint, Defendant states
that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 7 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

8. The allegations contained in Paragraph 8 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant

denies the allegations contained in Paragraph 8 of Plaintiff’s Amended Complaint.



9. The allegations contained in Paragraph 9 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 9 of Plaintiff’s Amended Complaint.

10.  For its response to Paragraph 10 of Plaintiff’s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 10 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

11.  The allegations contained in Paragraph 11 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 11 of Plaintiff’s Amended Complaint.

12.  The allegations contained in Paragraph 12 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 12 of Plaintiff’s Amended Complaint.

13.  The allegations contained in Paragraph 13 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 13 of Plaintiff’s Amended Complaint.

14.  The allegations contained in Paragraph 14 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 14 of Plaintiff’s Amended Complaint.

15. For its response to Paragraph 15 of Plaintiff’s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms

contained therein. To the extent the allegations set forth in Paragraph 15 of Plaintiff’s Amended



Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

16.  The allegations contained in Paragraph 16 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 16 of Plaintiff’s Amended Complaint.

17.  The allegations contained in Paragraph 17 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 17 of Plaintiff’s Amended Complaint.

18. The allegations contained in Paragraph 18 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 18 of Plaintiff’s Amended Complaint.

Conference Center

19.  For its response to Paragraph 19 of Plaintiff’s Amended Complaint, Defendant
states that the Conference Center Deed referenced therein speaks for itself and is the best evidence
of the terms contained therein. To the extent the allegations set forth in Paragraph 19 of Plaintiff’s
Amended Complaint characterizes or is otherwise inconsistent with the express terms and legal
effect of said Conference Center Deed, the same is denied.

20.  For its response to Paragraph 20 of Plaintiff’s Amended Complaint, Defendant
states that the Conference Center Deed referenced therein speaks for itself and is the best evidence
of the terms contained therein. To the extent the allegations set forth in Paragraph 20 of Plaintiff’s
Amended Complaint characterizes or is otherwise inconsistent with the express terms and legal

effect of said Conference Center Deed, the same is denied.



21.  For its response to Paragraph 21 of Plaintiff’s Amended Complaint, Defendant
states that the Conference Center Deed referenced therein speaks for itself and is the best evidence
of the terms contained therein. To the extent the allegations set forth in Paragraph 21 of Plaintiff’s
Amended Complaint characterizes or is otherwise inconsistent with the express terms and legal
effect of said Conference Center Deed, the same is denied.

22.  For its response to Paragraph 22 of Plaintiff’s Amended Complaint, Defendant
states that the Conference Center Deed referenced therein speaks for itself and is the best evidence
of the terms contained therein. To the extent the allegations set forth in Paragraph 22 of Plaintiff’s
Amended Complaint characterizes or is otherwise inconsistent with the express terms and legal
effect of said Conference Center Deed, the same is denied.

23.  Defendant is without sufficient information to either admit or deny the allegations
set forth in Paragraph 23 of Plaintiff’s Amended Complaint.

24. For its response to Paragraph 24 of Plaintiff’'s Amended Complaint, Defendant
states that the Conference Center Deed referenced therein speaks for itself and is the best evidence
of the terms contained therein. To the extent the allegations set forth in Paragraph 24 of Plaintiff’s
Amended Complaint characterizes or is otherwise inconsistent with the express terms and legal
effect of said Conference Center Deed, the same is denied.

25.  For its response to Paragraph 25 of Plaintiff’s Amended Complaint, Defendant
states that the Conference Center Deed referenced therein speaks for itself and is the best evidence
of the terms contained therein. To the extent the allegations set forth in Paragraph 25 of Plaintiff’s
Amended Complaint characterizes or is otherwise inconsistent with the express terms and legal

effect of said Conference Center Deed, the same is denied.



26.  For its response to Paragraph 26 of Plaintiff’s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 26 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

27.  For its response to Paragraph 27 of Plaintiff’s Amended Complaint, Defendant
states that it retains certain non-exclusive easements in certain portions of the “Condominium,” as
defined in that certain Declaration recorded in the Office of the Clerk of Pocahontas County, West
Virginia, in Deed Book 169, Page 1 (“Declaration”), which are more fully set forth in the
Conference Center Deed and the Declaration. To the extent Plaintiff alleges otherwise, Paragraph
27 of its Amended Complaint is denied. Furthermore, to the extent Plaintiff alleges in Paragraph
27 of its Amended Complaint that Defendant owes or is otherwise responsible for common
expenses for operating, maintaining, repairing, and replacing common elements that are a part of
the Condominium, as defined by the Declaration, the same is denied.

28. Defendant admits the allegations contained in Paragraph 28 of Plaintiff’s Amended
Complaint.

29.  For its response to Paragraph 29 of Plaintiff’s Amended Complaint, all rights and
benefits in relation to the Conference Center Deed are set forth in the Conference Center Deed
itself and the Declaration itself. To the extent the allegations contained in Paragraph 29 of
Plaintiff’s Amended Complaint characterizes or is otherwise inconsistent with the express terms
and legal effect of said Conference Center Deed or the Declaration, the same is denied.

30.  Forits response to Paragraph 30 of Plaintiff’s Amended Complaint, all obligations

and liabilities in relation to the Conference Center Deed are set forth in the Conference Center



Deed itself and the Declaration itself. To the extent the allegations contained in Paragraph 29 of
Plaintiff’s Amended Complaint characterizes or is otherwise inconsistent with the express terms
and legal effect of said Conference Center Deed or the Declaration, the same is denied.

31.  Detfendant admits the allegations contained in Paragraph 31 of Plaintiff’s Amended
Complaint.

32.  For its response to Paragraph 32 of Plaintiff’s Amended Complaint, the interest
possessed by Defendant in the Conference Center or any easement or similar interest it retains in
the Condominium is set forth in the Conference Center Deed and the Declaration. All allegations
that attempt to characterize this interest that is inconsistent with the legal effect of the Conference
Center Deed or the Declaration are denied.

33. The allegations contained in Paragraph 33 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 33 of Plaintiff’s Amended Complaint.

Count I — Conference Center Must Be Declared a Unit

34.  Defendant incorporates by reference all its responses to Paragraphs 1 through 33 as
if fully set forth herein.

35.  For its response to Paragraph 35 of Plaintiff’s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 35 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

36. For its response to Paragraph 36 of Plaintiff’s Amended Complaint, Defendant

states that the Declaration referenced therein speaks for itself and is the best evidence of the terms



contained therein. To the extent the allegations set forth in Paragraph 36 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

37.  Defendant denies the allegations contained in Paragraph 37 of Plaintiff’s Amended
Complaint.

38. Defendant denies the allegations contained in Paragraph 38 of Plaintiff’s Amended
Complaint.

39.  Defendant denies the allegations contained in Paragraph 39 of Plaintiff’s Amended
Complaint.

40.  The allegations contained in Paragraph 40 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 40 of Plaintiff’s Amended Complaint.

41.  The allegations contained in Paragraph 41 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 41 of Plaintiff’s Amended Complaint.

42.  Defendant denies the allegations contained in Paragraph 42 of Plaintiff’s Amended
Complaint.

Count II — Declaratory Judgment under the UCIOA

43.  Defendant incorporates by reference all its responses to Paragraphs 1 through 42 as
if fully set forth herein.

44.  The allegations contained in Paragraph 44 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant

denies the allegations contained in Paragraph 44 of Plaintiff’s Amended Complaint.



45.  The allegations contained in Paragraph 45 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 45 of Plaintiff’s Amended Complaint.

46.  For its response to Paragraph 46 of Plaintiff’s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 46 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

47.  With respect to the allegations contained in Paragraph 47 of Plaintiff’s Amended
Complaint pertaining to the UCIOA, said allegations are legal conclusions for which no response
is required. To the extent a response is required with respect to the allegations pertaining to the
UCIOA contained in Paragraph 47 of Plaintiff’s Amended Complaint, Defendant denies said
allegations. With respect to the allegation contained in Paragraph 47 of Plaintiff’s Amended
Complaint pertaining to the Declaration, Defendant states that the Declaration referenced therein
speaks for itself and is the best evidence of the terms contained therein. To the extent the
allegations set forth in Paragraph 47 of Plaintiff’s Amended Complaint characterizes or is
otherwise inconsistent with the express terms and legal effect of said Declaration, the same is
denied.

48.  Defendant denies the allegations contained Paragraph 48 of Plaintiff’s Amended
Complaint to the extent it alleges that Defendant is obligated or responsible for any common
expense liability for operating the Condominium. Defendant further denies that is granted or is

otherwise required to be assigned any “Allocated Interest” under the Declaration or the UCIOA.



49.  Defendant denies the allegations contained in Paragraph 49 to the extent it alleges
the Conference Center was required to be assigned a percentage of undivided interest in the
common elements.

50.  Defendant denies the allegations contained in Paragraph 50 of Plaintiff’s Amended
Complaint.

51.  For its response to Paragraph 51 of Plaintiff’s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 51 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied. Defendant denies all other allegations contained in Paragraph 51
of Plaintiff’s Amended Complaint.

52.  For its response to Paragraph 52 of Plaintiff’s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 52 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied. Defendant denies all other allegations contained in Paragraph 52
of Plaintiff’s Amended Complaint.

53.  Defendant denies the allegations contained in Paragraph 53 of the Amended
Complaint to the extent it alleges Defendant is responsible for past common expense liability.

54.  Defendant denies the allegations contained in Paragraph 54 of Plaintiff’s Amended
Complaint.

55. Defendant denies the allegations contained in Paragraph 55 of Plaintiff’s Amended

Complaint.
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56.  The allegations contained in Paragraph 56 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 56 of Plaintiff’s Amended Complaint.

57.  The allegations contained in Paragraph 57 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 57 of Plaintiff’s Amended Complaint.

58.  Defendant denies the allegations contained in Paragraph 58 of Plaintiff’s Amended
Complaint.

Count III — Declaratory Judgment Under the UCA

59.  Defendant incorporates by reference all its responses to Paragraphs 1 through 58 as
if fully set forth herein.

60.  Defendant denies the allegation contained in Paragraph 60 of Plaintiff’s Amended
Complain that the Conference Center is a unit under either the UCA or the UCIOA. The remaining
allegations contained in Paragraph 60 of Plaintiff’s Amended Complaint are legal conclusions for
which no response is required. To the extent a response is required, Defendant denies the
allegations contained in Paragraph 60 of Plaintiff’s Amended Complaint.

61.  For its response to Paragraph 61 of Plaintiff’s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 61 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied. Defendant denies all other allegations contained in Paragraph 61
of Plaintiff’s Amended Complaint to the extent it alleges the Conference Center is a “unit” under

either the Declaration or the UCA and further denies that it is obligated to pay assessments to
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maintain, operate, and replace common elements. Defendant further denies that it is assigned an
allocated interest under the Declaration or the UCA.

62.  Defendant denies the allegations contained in Paragraph 62 of Plaintiff’s Amended
Complaint to the extent it alleges that it is obligated or responsible for any common expense
liability for operating the Condominium and Defendant further denies it is required to be assigned
any allocated interest under the Declaration or UCA. Defendant further denies the allegations
contained in Paragraph 62 of Plaintiff’s Amended Complaint to the extent it alleges the Conference
Center was required to be assigned a percentage of undivided interest in the common elements.

63.  Defendant denies the allegations contained in Paragraph 63 of Plaintiff’s Amended
Complaint.

Count IV — Conference Center Part of the Condominium Subject to UCA

64.  Defendant incorporates by reference all its responses to Paragraphs 1 through 63 as
if fully set forth herein.

65.  Defendant denies the allegations contained in Paragraph 65 of Plaintiff’s Amended
Complaint that the Conference Center is subject to common expense liability, assessments for
common expense liability, and to liens to secure the payment of the assessments for common
expense liability. The remaining allegations contained in Paragraph 65 of Plaintiff’s Amended
Complaint are legal conclusions for which no response is required. To the extent a response is
required, Defendant denies the allegations contained in Paragraph 65 of Plaintiff’s Amended
Complaint.

66. Defendant denies the allegation contained in Paragraph 66 of Plaintiff’s Amended
Complaint that the Conference Center is a Unit under the UCA and former West Virginia Code §

36B-3-114(b). With respect to the remaining allegations contained in Paragraph 66 of Plaintiff’s
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Amended Complaint, Defendant states that the Declaration referenced therein speaks for itself and
is the best evidence of the terms contained therein. To the extent the allegations set forth in
Paragraph 66 of Plaintiff’s Amended Complaint characterizes or is otherwise inconsistent with the
express terms and legal effect of said Declaration, the same is denied.

67.  Defendant denies the allegations contained in Paragraph 67 of Plaintiff’s Amended
Complaint.

68.  Defendant denies the allegations contained in Paragraph 68 of Plaintiff’s Amended
Complaint.

69.  The allegations contained in Paragraph 69 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 69 of Plaintiff’s Amended Complaint.

70.  The allegations contained in Paragraph 70 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 70 of Plaintiff’s Amended Complaint.

71.  Defendant denies the allegations contained in Paragraph 71 of Plaintiff’s Amended

Complaint.
Count V — Declaratory Judgment at Common Law
72.  Defendant incorporates by reference all its responses to Paragraphs 1 through 71 as
if fully set forth herein.

73.  Defendant denies the allegations contained in Paragraph 73 of Plaintiff’s Amended
Complaint.
74. Defendant denies the allegations contained in Paragraph 74 of Plaintiff’s Amended

Complaint.
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75.  The allegations contained in Paragraph 75 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 75 of Plaintiff’s Amended Complaint.

76.  The allegations contained in Paragraph 76 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 76 of Plaintiff’s Amended Complaint.

77.  Defendant denies the allegations contained in Paragraph 77 of Plaintiff’s Amended
Complaint.

78.  Defendant denies the allegations contained in Paragraph 78 of Plaintiff’s Amended
Complaint.

79. Defendant denies the allegations contained in Paragraph 79 of Plaintiff’s Amended
Complaint.

80.  Defendant denies the allegation contained in Paragraph 80 of Plaintiff’s Amended
Complaint.

81. Defendant denies the allegations contained in Paragraph 81 of Plaintiff’s Amended
Complaint.

82.  Defendant denies the allegations contained in Paragraph 82 of Plaintiff’s Amended
Complaint.

83. For its response to Paragraph 83 of Plaintiff’s Amended Complaint, Defendant
admits that the Conference Center is part of the building that also contains the Condominium.
Defendant denies all other allegations contained in Paragraph 83 of Plaintiff’s Amended

Complaint.
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84.  Defendant denies the allegations contained in Paragraph 84 to the extent it alleges
that Defendant is responsible for costs associated with those elements of the Building in which it
retains an easement under the Conference Center Deed or Declaration.

85.  Defendant denies the allegations contained in Paragraph 85 to the extent it alleges
that Defendant is responsible for costs associated with those elements of the Building in which it
retains an easement under the Conference Center Deed or Declaration.

86.  Defendant denies the allegations contained in Paragraph 86 of Plaintiff’s Amended
Complaint.

Count VI — Breach of Contract in the Conference Center Deed

87.  Defendant incorporates by reference all its responses to Paragraphs 1 through 86 as
if fully set forth herein.

88.  Defendant denies the allegations contained in Paragraph 88 of Plaintiff’s Amended
Complaint to the extent that it alleges the Conference Center Deed renders Defendant liable for
repairing, replacing, restoring, and maintaining portions of the “Building” in which it only retains
an easement. By way of further response, Defendant states that the Conference Center Deed speaks
for itself and is the best evidence of the terms contained therein. To the extent the allegations set
forth in Paragraph 88 of Plaintiff’s Amended Complaint characterizes or is otherwise inconsistent
with the express terms and legal effect of said Conference Center Deed, the same is denied.

89.  Defendant denies the allegations contained in Paragraph 88 of Plaintiff’s Amended
Complaint to the extent that it alleges the Conference Center Deed renders Defendant liable for
repairing, replacing, restoring, and maintaining portions of the “Building” in which it only retains
an easement. By way of further response, Defendant states that the Conference Center Deed speaks

for itself and is the best evidence of the terms contained therein. To the extent the allegations set
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forth in Paragraph 89 of Plaintiff’s Amended Complaint characterizes or is otherwise inconsistent

with the express terms and legal effect of said Conference Center Deed, the same is denied

90.  Defendant denies the allegations contained in Paragraph 90 of Plaintiff’s Amended
Complaint.

91.  Defendant denies the allegations contained in Paragraph 91 of Plaintiff’s Amended
Complaint.

92. Defendant denies the allegations contained in Paragraph 92 of Plaintiff’s Amended
Complaint.

93.  Defendant denies the allegations contained in Paragraph 93 of Plaintiff’s Amended
Complaint.

94, Defendant denies the allegations contained in Paragraph 94 of Plaintiff’s Amended
Complaint.

95.  Defendant denies the allegations contained in Paragraph 95 of Plaintiff’s Amended
Complaint.

96.  Defendant denies the allegations contained in Paragraph 96 of Plaintiff’s Amended
Complaint.

97.  Defendant denies the allegations contained in Paragraph 97 of Plaintiff’s Amended
Complaint.

Count VII — Quantum Meruit

98.  Defendant incorporates by reference all its responses to Paragraphs 1 through 97 as
if fully set forth herein.

99.  Defendant denies the allegations contained in Paragraph 99 of Plaintiff’s Amended
Complaint.
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100. Defendant denies
Amended Complaint.
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Amended Complaint.
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Amended Complaint.
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105. Defendant incorporates by reference all its responses to Paragraphs 1 through 104
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106. Defendant denies
Amended Complaint.
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Count IX — Recission of the Conference Center Deed

110. Defendant incorporates by reference all its responses to Paragraphs 1 through 109
as if fully set forth herein.

111. For its response to Paragraph 111 of Plaintiff’s Amended Complaint, Defendant
states that the terms the Conference Center Deed speaks for itself and is the best evidence of the
terms contained therein, as well as the interest conveyed therein. To the extent the allegations set
forth in Paragraph 111 of Plaintiff’s Amended Complaint characterizes or is otherwise inconsistent
with the express terms and legal effect of said Conference Center Deed, the same is denied.

112. Defendant denies the allegations contained in Paragraph 112 of Plaintiff’s
Amended Complaint.

113. Defendant denies the allegations contained in Paragraph 113 of Plaintiff’s
Amended Complaint.

114. Defendant denies all allegations set forth in Plaintiff’s Amended Complaint not
expressly admitted herein.

115. Defendant denies Plaintiff is entitled to any relief request in its Prayer for
Declaratory Relief

Affirmative Defenses
Having responded to Plaintiff’s Amended Complaint, Defendant asserts the following

affirmative defenses:

1. The Amended Complaint fails to state a claim upon which relief may be granted
against the Defendant.
2. To the extent discovery reveals the same, the Defendant asserts the defenses set

forth in Rule 8(c) of the West Virginia Rules of Civil Procedure including:
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accord and satisfaction;

estoppel;

laches;

payment;

release;

statute of limitations;

waiver;

ratification; and

any other matter constituting an avoidance or affirmative defense.

To the extent discovery and facts warrant, the Defendant reserves the defenses of

ratification, course of performance, course of dealings, and custom and usage.

4.

To the extent the Amended Complaint references certain documents and records,

said documents and records speak on their own merits and are the best evidence of the terms

contained therein.
5. All of Plaintiff’s equitable claims are barred by unclean hands.
6. Plaintiff’s claims are barred by statute of frauds.
7. Plaintiff’s claims are barred by statute of limitations
8. This Defendant reserves the right to amend its Answer and defenses if investigation,

discovery and further information should warrant such amendment, and, further, to assert any

applicable matters of law during the pendency of this action.

WHEREFORE, Defendant demands that the Amended Complaint be dismissed and that it

recovers costs incurred in connection therewith, including reasonable attorney’s fees.

Defendant demands trial by jury
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II. COUNTERCLAIM

Defendant Snowshoe Mountain, Inc. (“Snowshoe” or “Defendant”), by and through
counsel, Jackson Kelly PLLC, asserts the following Counterclaim against The Mountain Lodge
Association’s (“Association” or “Plaintiff”) Amended Complaint. Defendant’s Counterclaim is
asserted in the alternative to its 12(b)(6) motion to dismiss with respect to Count V (Declaratory
Judgment at Common Law) of Plaintiff’s Amended Complaint in accordance with Rule 8(¢) of the
West Virginia Rules of Civil Procedure, which permits the assertion or pleading of alternative
defenses and/or claims. Specifically, Defendant maintains that Count V of Plaintiff’s Amended
Complaint should be dismissed pursuant to Rule 12(b)(6) of the West Virginia Rules of Civil
Procedure for failure to state a claim for which relief can be granted. However, in the event Counts
V of Plaintiff’s Amended Complaint are found to be cognizable causes of action, then Defendant
would also have grounds to assert the same claim against Plaintiff, which it now does in this instant
Counterclaim. In support of its Counterclaim brought in the alternative to its 12(b)(6) motion to
dismiss, Defendant avers the following:

L Parties

1. Plaintiff The Mountain Lodge Association is a West Virginia unincorporated
nonprofit association (“Plaintiff” or “Association”). Its principal office address is P. O. Box 183,
Snowshoe, West Virginia. The Association consists of individuals who own units within Mountain
Lodge Condominium (“Condominium”), which is part of and physically integrated within a larger
structure or building known or commonly referred to as Snowshoe Mountain Lodge.

2. Defendant Snowshoe Mountain, Inc. is a West Virginia for-profit corporation
(“Defendant” or “Snowshoe”). Its principal office address is 10 Snowshoe Drive, Snowshoe, West

Virginia. Snowshoe owns and operate a facility known as the Conference Center, which is part of
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and physically integrated within a larger structure or building known or commonly referred to as
Snowshoe Mountain Lodge (“Mountain Lodge” or “Building”).
II. Jurisdiction and Venue

3. The Condominium and Conference Center that make up the Mountain Lodge are
located in Pocahontas County, West Virginia. Therefore, this Court has subject matter jurisdiction
as to the claims and property at issue in this action pursuant to West Virginia Code § 51-2-2.

4. The parties are West Virginia corporations and therefore this Court has personal
jurisdiction as to those parties pursuant to West Virginia Code § 56-3-33.

5. This Court is the proper venue for this action pursuant to West Virginia Code § 56-
1-1 because the property at issue is located in Pocahontas County, West Virginia.

6. A portion of this Counterclaim is also brought before this Court under and pursuant
to West Virginia’s Uniform Declaratory Judgment Act, codified as Article 13 of Chapter 55 of the
West Virginia Code.

III. Operative Facts

7. Defendant incorporates by reference all allegations contained in Paragraphs 1
through 6 as if fully set forth herein.

8. By that certain Deed and Agreement dated November 10, 1982, and recorded in the
Office of the Clerk of Pocahontas County, West Virginia, in Deed Book 168, Page 674, the
Associations predecessor in interest, The Commonwealth Group, conveyed to Snowshoe’s
predecessor in interest, what is identified therein as a Conference Center (“Conference Center
Deed”).!

9. Specifically, the Conference Deed recites the following:

U A copy of the Conference Center Deed is attached to Plaintiff’s Amended Complaint and is
incorporated herein by reference.
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a. By instrument dated December 1, 1981, the Company and
Commonwealth entered into an agreement (the “Agreement’)
whereby in return for the conveyance by the Company to
Commonwealth of a tract of 5.01 acres, more or less, situate at
the Snowshoe Ski Resort in Edray Tax District of Pocahontas
County, West Virginia (hereinafter called the “Site”),
Commonwealth committed to construct upon the Site a major
meeting/conference center and luxury condominium
development.

b. Pursuant to the Agreement, by deed dated April 12, 1982, and of
record in the office of the Clerk of the County Commission in
Deed Book 162, at page 628, and Corrective Deed dated October
26, 1982, also of record or to be recorded in said Clerk’s office
(the “Deeds”), the Company conveyed the Site to
Commonwealth and thereafter Commonwealth proceeded with
the construction thercon of a four-story building (“the
Building”™) consisting of a ground floor area, a part of which is
referred to herein as the “Conference Center,” and three
additional floors or stories consisting of 229 apartment units and
other improvements which together with portions of the ground
floor area are to be submitted to a condominium form of
ownership pursuant to be provisions of Chapter 36B of the Code
of West Virginia (the “Act”) and to be known as the “Snowshoe
Mountain Lodge Condominium™ all as provided in that certain
Declaration of even date herewith of record or to be recorded in
said Clerk’s office, which portions of the Building are
hereinafter sometimes referred to as the Condominium.

c. With the substantial completion of the construction of the
Conference Center, Commonwealth, pursuant to the terms of the
Agreement, and in further consideration of the agreements of the
Company hereinafter set forth, is now prepared and does
hereinafter set forth, is not prepared and does hereinafter convey
the Conference Center to the Company subject to all the terms,
conditions, agreements, exceptions and restrictions hereinafter
provided.

10. The Commonwealth excepted, reserved, and excluded from the conveyance of the
Conference Center in the Conference Center Deed all other portions of the “Building” that make

up the Condominium.
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11.  In addition, the Commonwealth excepted and reserved “for the benefit of itself and
its successors, grantees and assigns, and for the benefit of the Condominium ownership of all of
the following property, rights and easements in, on, through and abutting the Conference Center,
which shall constitute a burden thereon:”

1) For the purpose of facilitating construction and total
completion of all of the conference Center and all improvements
therein which are the responsibility of commonwealth, under the
terms of the Agreement, such temporary easements and rights of
ingress, egress, passage and movement and storage of materials as
may I the sole discretion of Commonwealth, be necessary or
desirable are hereby established and declared to exist until the
Conference Center is completed.

(2)  Exclusive easements for and ownership of all utility
chases and lines, including, but not necessarily limited to, drainage,
water, sewer, electric, telephone, sprinkler, cable television lines
and ducts or lines for the discharge of waste gas, air, smoke and
fumes, all as now located and existing through the Conference
Center;

3) Exclusive easements for and ownership of all
existing passenger elevators and mechanical and equipment rooms
and personal property and fixtures in connection therewith;

4) An exclusive easement for and ownership of portions
of the existing mail lobby fireplace and stairway;

(5 An exclusive easement for and ownership of an
existing emergency exit stairway;

(6) An exclusive easement for and ownership of an
existing trash chute; together with a non-exclusive easement within
the Conference Center in the immediate proximity of the trash chute
for facilities to collect the trash emanating from the trash chute;

@) A right to full support of the Condominium and all
parts thereof including without limitation the right to install,
maintain, inspect, repair, replace and remove from time to time all
footers, pillars, walls, foundations and other structural members,
facilities and property as are sufficient at all times to support the
Condominium and so long thereafter as the real and personal
property and fixtures constituting such Condominium or any part or
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parts thereof remain in existence, including any reconstruction or
replacement thereof in whole or in part in the event of damage or
destruction by casualty or other cause, together with (i) a non-
exclusive casement or easements for ingress, egress and regress, for
pedestrian traffic and by mechanical or similar means for
equipment, material and personnel over, through and across
corridors, lobbies, shafts, and open spaces and areas sufficient to
provide for maintenance, inspection, repair, replacement and
removal of the condominium or any part thereof and (ii) non-
exclusive easements for and the right to install, maintain, repair,
replace and remove from time to time pipes, cables, ducts and
conduits of every kind and nature for drainage, water, sewage,
electricity, energy, telephone, sprinkler, cable television and
communications and utilities of whatsoever nature which may be
necessary and convenient for use in connection with the
Condominium including further the right to temporarily place
ladders and equipment against portions of the conference Center
owned by the Company as reasonable necessary in the exercise of
the rights hereby reserved and described;

®) The right to discharge in a lawful manner from and
through the utility chases and ventilation lines owned by the
Condominium through the Conference Center all such fresh,
exhaust and waste gas, air, smoke, fumes, water, moisture, drainage
and sewage as shall be reasonable having due regard and care for
the use and enjoyment of the Conference Center and any structure
or improvement therein; together with an easement to construct,
maintain, inspect, repair and replace when reasonably necessary
within the Conference Center pipes, cables, ducts and conduits
sufficient to accommodate the easement for the aforesaid discharge
for the benefit of the Condominium;

)] Subject to the obligations for support and the
easements granted by this deed, the right from time to time to
reconstruct or replace within the Condominium in the same
location,, at the sole expense and risk of the Condominium, and after
the expiration of the 30" day following the receipt by the
Conference Center owner and all holders of mortgages thereon or
any portion thercof of written notice of such effect without receipt
by the Condominium Association of Unit Owners, of notice of any
objection, any then existing pipes, cables, ducts and conduits,
enclosures, machinery, equipment, pedestrian and mechanical
means and structural members maintained entirely or partially for
the benefit of the Conference Center;
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12.

(10) A non-exclusive right of ingress, egress and regress
through the public areas of the Conference Center for the use of the
Condominium and its Association of Unit Owners, unit owners, and
their employees, agents, guests and invitees; and

(11) the non-exclusive right to use the existing trash
compactor and freight elevator located within the Conference Center
and owned by the Company together with the non-exclusive right of
ingress, egress and regress through the Conference Center to provide
access to the trash chute and freight elevator for the use of the
Condominium and its Association of Unit Owners, units owners and
their employees, agents, guests and invitees.

In Section C of the Conference Center Deed, the parties further agreed as follows:

€)) Commonwealth and its successors, grantees and
assigns, including the Condominium Association of Unit Owners,
shall, subject to the terms and conditions hereof, promptly restore or
cause to be restored substantially to the former condition, all or any
portion of the Condominium which may be destroyed, injured,
damaged, physically impaired or dislocated which are subject to any
of the rights and easements established by this instrument.

2) Company and its successors, grantees and assigns,
shall, subject to the terms and conditions hereof, promptly restore or
cause to be restored substantially to the former condition, all or any
portion of the Conference Center, which may be destroyed, injured,
damaged, physically impaired or dislocated which are subject to any
of the rights and easements established by this instrument.

3 The parties agree to the following casualty insurance
coverages:

(a) The Company shall, at its sole cost and
expense, keep and maintain in force policies of insurance covering
the conference Center insuring against all risks of direct physical
loss commonly insured against fire and extended coverage perils,
the total amount of which insurance after application of any
deductibles shall be not less than 80% of the replacement cost of the
insured property, exclusive of land, excavations, foundations and
other items normally excluded from property policies.

(b) Commonwealth, through the Association of
Unit Owners of the Condominium, shall, at its sole cost and expense,
keep and maintain in force policies of insurance on the common
elements and units within the Condominium, exclusive of
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improvements and betterments installed in units by unit owners,
insuring against all risks of direct physical loss commonly insured
against fire coverage perils. The total amount of insurance after
application of any deductibles shall by not less than 80% of the
replacement cost of the insured property, exclusive of land,
excavations, foundations and other items normally excluded from

property policies.

(c) The parties agree that all such insurance shall
be secured and maintained in a company or companies licensed to
do business in the State of West Virginia and that each policy shall
contain an agreed amount endorsement and waivers of subrogation
as against the other party and shall name both the owner of the
Conference Center and the Unit Owners Association of the
Condominium as additional insureds to the extent their interest may
appear. The parties further agree to furnish each other with originals
or copies of all such policies and to furnish at all times and maintain
with each other at all times a certificate or certificates of the
insurance carrier or carriers showing that such insurance is in full
force and effect and certifying that the same will not be cancelled
without at least 30 days advance written notice to each of the parties.

@ All easements established hereby and the use thereof,
shall be deemed to be limited to the extent reasonably necessary to
accomplish the purposes for which such easements are granted or
reserved. Any easements, rights and rights-of-way established
hereunder shall be appurtenant to the estate benefited thereby,
provided, however, that such easements, rights and rights-of-way
shall be non-exclusive but shall also be for the benefit and the use
of the burdened estate unless otherwise specified herein to the
contrary.

(5) In no event shall any reconstruction or replacement
or other structural work which may be permitted hereunder upon
notice (with the right to objection or otherwise) permanently and
materially interfere with or impair or endanger the continuing rights
to full support, access and essential or convenient services
established by this instrument.

(6) Nothing in this instrument shall be deemed to permit
any diminution or impairment of the area of or any right or title or
ownership in and to any unit, or any portion thereof, by any unit
owner of the Condominium now or hereafter vested by deed in any
such unit owner without the consent of such unit owner; provided,
changes in and to common elements or limited common elements
(as defined in the Act) may be effected subject to the terms and
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13.
required since the Condominium and Conference Center are both integrated in the same Building.
14.

the Conference Center manifested in the easements created on behalf of and for the benefit for the

conditions hereof. Subject only to the foregoing sentence, and
notwithstanding anything to the contrary contained in this
instrument or elsewhere to the contrary, the Executive Board of the
Unit Owners Association of the Condominium containing any unit
affected hereby shall be the only entity empowered to act and shall
so act for and on behalf of any and all unit owners and holders of
mortgages in the Condominium in matters pertaining to this
instrument and the rights, remedies, duties and obligations
established hereby.

(7 Each party hereto agrees to repair, replace, restore
and maintain all those portions of the Building and equipment in
connection therewith owned by it unless otherwise mutually agreed
upon.

(8) The recording by Commonwealth of a declaration of
condominium in accordance with the Act shall be deemed to be an
assignment and transfer of Commonwealth’s rights, privileges,
duties, liabilities and obligations herein established; provided,
however, that this provision shall in no way affect or impair the
obligations of Commonwealth to the Company under the provisions
of the Agreement.

9 All rights, easements, covenants, obligations and
restrictions set forth in this instrument are intended to run with the
real estate consisting of the Conference Center and Condominium
and pertain respectively and inure to the benefit of the estate and the
owner intended to benefit thereby and to bind and charge the estate
and owner intended to be bound thereby.

The Condominium utilizes several portions of the Conference Center, as would be

Accordingly, the Association owns and controls the dominate estate in relation to

Association by the Conference Center Deed.

15.

Counterclaim Count I — (Declaratory Judgment at Common Law)

Snowshoe incorporates by reference all allegations contained in Paragraphs 1

through 14 as if fully set forth herein.
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16. In the alternative to Snowshoe’s 12(b)(6) motion to dismiss the Association’s
claims for Declaratory Judgment at Common Law, the Association is responsible for its fair share
of the costs associated with the maintenance and operation of the Conference Center in which it
holds an easement or otherwise maintains the right to use for the benefit of the Condominium and
the Association.

17. In the event Snowshoe’s 12(b)(6) motion to dismiss the Association’s claims for
Declaratory Judgment at Common Law is denied, the Association under common law or principles
of servitudes is liable for its fair share of costs and expenses incurred by Snowshoe to maintain,
operate, repair, or replace elements of the Conference Center shared in common with the
Condominium and the Association.

18.  As an alternative pleading, Snowshoe avers that under common law, the intent to
create a servitude may be express or implied, and no particular form of expression is required.

19.  As an alternative pleading, Snowshoe avers that a servitude may be created to
burden or benefit any estate in land or another servitude.

20.  Asan alternative pleading, Snowshoe avers that the servitudes for the benefit of the
Association in relation to its use of the Conference Center for the benefit of the Condominium and
the Association are real, substantial, and render value to the Association, the burdens for which
are wholly borne by Snowshoe.

21.  Asan alternative pleading, Snowshoe avers that the servitudes for the benefit of the
Association in relation to its members use of the Conference Center satisfy the requirements of the
statute of frauds.

22.  As an alternative pleading, Snowshoe avers that it would be a manifest injustice to

Snowshoe if the association is permitted to evade its fair share of costs incurred by Snowshoe to
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maintain, operate, repair, or replace the portions of the Conference Center shared with the
Association and its individual members.

23.  As an alternative pleading, Snowshoe avers that the Association is or should be
estopped to deny the existence of one or more servitudes for the benefit of the Association and its
individual members in relation to its use of certain portions of the Conference Center.

24, As an alternative pleading, Snowshoe avers that one or more servitudes for the
benefit of the Association in relation to its and its members’ use of the Conference Center were
created by implication and thus have corresponding liabilities to Snowshoe for which Snowshoe
is entitled to be paid reimbursement.

25.  As an alternative pleading, Snowshoe avers that servitudes are implied for the
benefit of the Association in relation to its and its members’ use of the Conference Center and thus
have corresponding liabilities to Snowshoe for which Snowshoe is entitled to be paid or
reimbursed for.

26.  As an alternative pleading, Snowshoe avers that the Condominium, is part of the
Building that also contained the Condominium and therefore the Association and its individual
members enjoy the use thereof, as well as the use and benefits from the portion of the Conference
Center that supports the Buildings infrastructure, utility system, building system, efc.

27. As an alternative pleading, Snowshoe avers that the Association as used portions
of the Conference Center in which it retains an easement but has never reimbursed or otherwise
paid Snowshoe for the maintenance, repair, or other costs association with the portions of the

Conference Center that the Association and its individual members utilize on a daily basis.
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28.  As an alternative pleading, Snowshoe avers that as a direct and proximate result of
the Association’s actions, assertions and representations, Snowshoe has suffered and will continue
to suffer damages in an unknown amount to be determined by a jury.

WHEREFORE, in the alternative to Snowshoe’s Rule 12(b)(6) motion to dismiss Count V
(Declaratory Judgment at Common Law) of Plaintiff’s Amended Complaint in accordance with
Rule 8(e) of the West Virginia Rules of Civil Procedure, which permits the assertion or pleading
of alternative defenses and/or claims, Snowshoe asserts it is entitled to the following relief:

A. The Association pay to Snowshoe all costs and expenses related to Snowshoe’s
maintenance, repair, replace, and/or restore portions of the Conference Center in which the
Association owns or possesses an easement or right of use since the inception of the Association,
as determined by a jury;

B. The Association pay Snowshoe’s reasonable costs and attorney’s fees for
prosecuting this counterclaim; and

C. Grant Snowshoe all other remedies or relief this Court may deem just and proper.

Defendant Counterclaimant Demands a Trial by Jury
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/s/ Seth P. Haves

Seth P. Hayes, Esquire
W.Va. State Bar I.D. # 10381
Dale H. Harrison, Esquire
W.Va. State Bar L.D. # 11784
JACKSON KELLY PLLC
150 Clay Street, Suite 500
Morgantown, WV 26501
Tel: 304-284-4136

Fax: 304-284-4140
sphayes(@jacksonkelly.com
Counsel for Defendant
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Respectfully Submitted,
SNOWSHOE MOUNTAIN, INC.

By Counsel.



IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA

THE MOUNTAIN LODGE ASSOCIATION,
a West Virginia unincorporated non-profit association

Plaintiff,

V. Civil Action No.: 20-C-24

SNOWSHOE MOUNTAIN, INC.,,
a West Virginia corporation,

Defendant.

CERTIFICATE OF SERVICE

I, Seth P. Hayes, do hereby certify that I served a true copy of “DEFENDANT
SNOWSHOE MOUNTAIN, INC.’S ANSWER TO THE MOUNTAIN LODGE
ASSOCIATION’S AMENDED COMPLAINT AND COUNTERCLAIM,” via WV E-file and
Electronic Mail (E-Mail), this 16" day of November 2020, to the following:

Mark A. Sadd, Esquire
Ramonda C. Marling, Esquire
John R. Bsharah, Esquire
Lewis Glasser PLLC
P.O. Box 1746
Charleston, West Virginia 25326
Counsel for Plaintiff

/s/ Seth P. Haves
Seth P. Hayes, Esquire
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IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA

THE MOUNTAIN LODGE ASSOCIATION,
a West Virginia unincorporated non-profit association

Plaintiff,

V. Civil Action No.: 20-C-24

SNOWSHOE MOUNTAIN, INC.,,
a West Virginia corporation,

Defendant.

DEFENDANT SNOWSHOE MOUNTAIN, INC.’S ANSWER TO THE MOUNTAIN
LODGE ASSOCIATION’S AMENDED COMPLAINT AND COUNTERCLAIM

I ANSWER AND AFFIRMATIVE DEFENSES

Defendant Snowshoe Mountain, Inc. (“Snowshoe” or “Defendant”), by and through
counsel, Jackson Kelly PLLC, serves the following Answer and Affirmative Defenses to The
Mountain Lodge Association’s (“Association” or “Plaintiff’) Amended Complaint.

Parties

1. Upon information and belief, Defendant admits the allegations contained in
Paragraph 1 of Plaintiff’'s Amended Complaint.

2. For its response to Paragraph 2 of Plaintiff’s Amended Complaint, Defendant
admits it is a West Virginia for-profit corporation, with a principal place of business of 10
Snowshoe Drive, Snowshoe, West Virginia. Defendant further admits that it owns the referenced
Conference Center and that the Conference Center is located on the ground floor of the Mountain
Lodge complex. The remaining allegations are vague and therefore Defendants denies all

remaining allegations contained in Paragraph 2 of Plaintiff’s Amended Complaint.
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Jurisdiction and Venue
3. The allegations contained in Paragraph 3 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required.
4. The allegations contained in Paragraph 4 of Plaintiff’s Amended Complaint are

legal conclusions for which no response is required.

Prefatory Statement
5. Defendant denies the allegations contained in Paragraph 5 of Plaintiff’s Amended
Complaint.
Background
6. For its response to Paragraph 6 of Plaintiff’s Amended Complaint, Defendant states

that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 6 of Plaintif’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

7. For its response to Paragraph 7 of Plaintiff’s Amended Complaint, Defendant states
that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 7 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

8. The allegations contained in Paragraph 8 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant

denies the allegations contained in Paragraph 8 of Plaintiff’s Amended Complaint.



9. The allegations contained in Paragraph 9 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 9 of Plaintiff’s Amended Complaint.

10.  For its response to Paragraph 10 of Plaintiff’s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 10 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

11.  The allegations contained in Paragraph 11 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 11 of Plaintiff’s Amended Complaint.

12. The allegations contained in Paragraph 12 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 12 of Plaintiff’s Amended Complaint.

13.  The allegations contained in Paragraph 13 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 13 of Plaintiff’s Amended Complaint.

14.  The allegations contained in Paragraph 14 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 14 of Plaintiff’s Amended Complaint.

15.  For its response to Paragraph 15 of Plaintiff’'s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms

contained therein. To the extent the allegations set forth in Paragraph 15 of Plaintiff’s Amended



Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

16.  The allegations contained in Paragraph 16 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 16 of Plaintiff’s Amended Complaint.

17. The allegations contained in Paragraph 17 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 17 of Plaintiff’s Amended Complaint.

18.  The allegations contained in Paragraph 18 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 18 of Plaintiff’s Amended Complaint.

Conference Center

19.  For its response to Paragraph 19 of Plaintiff’s Amended Complaint, Defendant
states that the Conference Center Deed referenced therein speaks for itself and is the best evidence
of the terms contained therein. To the extent the allegations set forth in Paragraph 19 of Plaintiff’s
Amended Complaint characterizes or is otherwise inconsistent with the express terms and legal
effect of said Conference Center Deed, the same is denied.

20.  For its response to Paragraph 20 of Plaintiff’s Amended Complaint, Defendant
states that the Conference Center Deed referenced therein speaks for itself and is the best evidence
of the terms contained therein. To the extent the allegations set forth in Paragraph 20 of Plaintiff’s
Amended Complaint characterizes or is otherwise inconsistent with the express terms and legal

effect of said Conference Center Deed, the same is denied.



21.  For its response to Paragraph 21 of Plaintiff’s Amended Complaint, Defendant
states that the Conference Center Deed referenced therein speaks for itself and is the best evidence
of the terms contained therein. To the extent the allegations set forth in Paragraph 21 of Plaintiff’s
Amended Complaint characterizes or is otherwise inconsistent with the express terms and legal
effect of said Conference Center Deed, the same is denied.

22.  For its response to Paragraph 22 of Plaintiff’s Amended Complaint, Defendant
states that the Conference Center Deed referenced therein speaks for itself and is the best evidence
of the terms contained therein. To the extent the allegations set forth in Paragraph 22 of Plaintiff’s
Amended Complaint characterizes or is otherwise inconsistent with the express terms and legal
effect of said Conference Center Deed, the same is denied.

23.  Defendant is without sufficient information to either admit or deny the allegations
set forth in Paragraph 23 of Plaintiff’s Amended Complaint.

24.  For its response to Paragraph 24 of Plaintiff’'s Amended Complaint, Defendant
states that the Conference Center Deed referenced therein speaks for itself and is the best evidence
of the terms contained therein. To the extent the allegations set forth in Paragraph 24 of Plaintiff’s
Amended Complaint characterizes or is otherwise inconsistent with the express terms and legal
effect of said Conference Center Deed, the same is denied.

25.  For its response to Paragraph 25 of Plaintiff’s Amended Complaint, Defendant
states that the Conference Center Deed referenced therein speaks for itself and is the best evidence
of the terms contained therein. To the extent the allegations set forth in Paragraph 25 of Plaintiff’s
Amended Complaint characterizes or is otherwise inconsistent with the express terms and legal

effect of said Conference Center Deed, the same is denied.



26.  For its response to Paragraph 26 of Plaintiff’s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 26 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

27.  For its response to Paragraph 27 of Plaintiff’s Amended Complaint, Defendant
states that it retains certain non-exclusive easements in certain portions of the “Condominium,” as
defined in that certain Declaration recorded in the Office of the Clerk of Pocahontas County, West
Virginia, in Deed Book 169, Page 1 (“Declaration”), which are more fully set forth in the
Conference Center Deed and the Declaration. To the extent Plaintiff alleges otherwise, Paragraph
27 of its Amended Complaint is denied. Furthermore, to the extent Plaintiff alleges in Paragraph
27 of its Amended Complaint that Defendant owes or is otherwise responsible for common
expenses for operating, maintaining, repairing, and replacing common elements that are a part of
the Condominium, as defined by the Declaration, the same is denied.

28.  Defendant admits the allegations contained in Paragraph 28 of Plaintiff’s Amended
Complaint.

29.  For its response to Paragraph 29 of Plaintiff’s Amended Complaint, all rights and
benefits in relation to the Conference Center Deed are set forth in the Conference Center Deed
itself and the Declaration itself. To the extent the allegations contained in Paragraph 29 of
Plaintiff’s Amended Complaint characterizes or is otherwise inconsistent with the express terms
and legal effect of said Conference Center Deed or the Declaration, the same is denied.

30.  Forits response to Paragraph 30 of Plaintiff’s Amended Complaint, all obligations

and liabilities in relation to the Conference Center Deed are set forth in the Conference Center



Deed itself and the Declaration itself. To the extent the allegations contained in Paragraph 29 of
Plaintiff’s Amended Complaint characterizes or is otherwise inconsistent with the express terms
and legal effect of said Conference Center Deed or the Declaration, the same is denied.

31.  Defendant admits the allegations contained in Paragraph 31 of Plaintiff’s Amended
Complaint.

32.  For its response to Paragraph 32 of Plaintiff’s Amended Complaint, the interest
possessed by Defendant in the Conference Center or any easement or similar interest it retains in
the Condominium is set forth in the Conference Center Deed and the Declaration. All allegations
that attempt to characterize this interest that is inconsistent with the legal effect of the Conference
Center Deed or the Declaration are denied.

33.  The allegations contained in Paragraph 33 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 33 of Plaintiff’s Amended Complaint.

Count I — Conference Center Must Be Declared a Unit

34.  Defendant incorporates by reference all its responses to Paragraphs 1 through 33 as
if fully set forth herein.

35.  For its response to Paragraph 35 of Plaintiff’s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 35 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

36.  For its response to Paragraph 36 of Plaintiff’s Amended Complaint, Defendant

states that the Declaration referenced therein speaks for itself and is the best evidence of the terms



contained therein. To the extent the allegations set forth in Paragraph 36 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

37.  Defendant denies the allegations contained in Paragraph 37 of Plaintiff’s Amended
Complaint.

38.  Defendant denies the allegations contained in Paragraph 38 of Plaintiff’s Amended
Complaint.

39.  Defendant denies the allegations contained in Paragraph 39 of Plaintiff’s Amended
Complaint.

40.  The allegations contained in Paragraph 40 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 40 of Plaintiff’s Amended Complaint.

41.  The allegations contained in Paragraph 41 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 41 of Plaintiff’s Amended Complaint.

42.  Defendant denies the allegations contained in Paragraph 42 of Plaintiff’s Amended
Complaint.

Count II — Declaratory Judgment under the UCIOA

43, Defendant incorporates by reference all its responses to Paragraphs 1 through 42 as
if fully set forth herein.

44.  The allegations contained in Paragraph 44 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant

denies the allegations contained in Paragraph 44 of Plaintiff’s Amended Complaint.



45.  The allegations contained in Paragraph 45 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 45 of Plaintiff’s Amended Complaint.

46.  For its response to Paragraph 46 of Plaintiff’s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 46 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied.

47.  With respect to the allegations contained in Paragraph 47 of Plaintiff’s Amended
Complaint pertaining to the UCIOA, said allegations are legal conclusions for which no response
is required. To the extent a response is required with respect to the allegations pertaining to the
UCIOA contained in Paragraph 47 of Plaintiff’s Amended Complaint, Defendant denies said
allegations. With respect to the allegation contained in Paragraph 47 of Plaintiff’s Amended
Complaint pertaining to the Declaration, Defendant states that the Declaration referenced therein
speaks for itself and is the best evidence of the terms contained therein. To the extent the
allegations set forth in Paragraph 47 of Plaintiff’s Amended Complaint characterizes or is
otherwise inconsistent with the express terms and legal effect of said Declaration, the same is
denied.

48.  Defendant denies the allegations contained Paragraph 48 of Plaintiff’s Amended
Complaint to the extent it alleges that Defendant is obligated or responsible for any common
expense liability for operating the Condominium. Defendant further denies that is granted or is

otherwise required to be assigned any “Allocated Interest” under the Declaration or the UCIOA.



49.  Defendant denies the allegations contained in Paragraph 49 to the extent it alleges
the Conference Center was required to be assigned a percentage of undivided interest in the
common elements.

50.  Defendant denies the allegations contained in Paragraph 50 of Plaintiff"s Amended
Complaint.

51.  For its response to Paragraph 51 of Plaintiff’s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 51 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied. Defendant denies all other allegations contained in Paragraph 51
of Plaintiff’s Amended Complaint.

52.  For its response to Paragraph 52 of Plaintiff’'s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 52 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied. Defendant denies all other allegations contained in Paragraph 52
of Plaintiff’s Amended Complaint.

53.  Defendant denies the allegations contained in Paragraph 53 of the Amended
Complaint to the extent it alleges Defendant is responsible for past common expense liability.

54.  Defendant denies the allegations contained in Paragraph 54 of Plaintiff’s Amended
Complaint.

55.  Defendant denies the allegations contained in Paragraph 55 of Plaintiff’s Amended

Complaint.
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56. The allegations contained in Paragraph 56 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 56 of Plaintiff’s Amended Complaint.

57.  The allegations contained in Paragraph 57 of Plaintiff’s Amended Complaint are
legal conclusions for whichno response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 57 of Plaintiff’s Amended Complaint.

58. Defendant denies the allegations contained in Paragraph 58 of Plaintiff’s Amended

Complaint.
Count IIl — Declaratory Judgment Under the UCA
59.  Defendant incorporates by reference all its responses to Paragraphs 1 through 58 as
if fully set forth herein.

60.  Defendant denies the allegation contained in Paragraph 60 of Plaintiff’s Amended
Complain that the Conference Center is a unit under either the UCA or the UCIOA. The remaining
allegations contained in Paragraph 60 of Plaintiff’s Amended Complaint are legal conclusions for
which no response is required. To the extent a response is required, Defendant denies the
allegations contained in Paragraph 60 of Plaintiff’s Amended Complaint.

61.  For its response to Paragraph 61 of Plaintiff’s Amended Complaint, Defendant
states that the Declaration referenced therein speaks for itself and is the best evidence of the terms
contained therein. To the extent the allegations set forth in Paragraph 61 of Plaintiff’s Amended
Complaint characterizes or is otherwise inconsistent with the express terms and legal effect of said
Declaration, the same is denied. Defendant denies all other allegations contained in Paragraph 61
of Plaintiff’s Amended Complaint to the extent it alleges the Conference Center is a “unit” under

either the Declaration or the UCA and further denies that it is obligated to pay assessments to
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maintain, operate, and replace common elements. Defendant further denies that it is assigned an
allocated mnterest under the Declaration or the UCA.

62.  Defendant denies the allegations contained in Paragraph 62 of Plaintiff’s Amended
Complaint to the extent it alleges that it is obligated or responsible for any common expense
liability for operating the Condominium and Defendant further denies it is required to be assigned
any allocated interest under the Declaration or UCA. Defendant further denies the allegations
contained in Paragraph 62 of Plaintiff’s Amended Complaint to the extent it alleges the Conference
Center was required to be assigned a percentage of undivided interest in the common elements.

63. Defendant denies the allegations contained in Paragraph 63 of Plaintiff’s Amended
Complaint.

Count IV — Conference Center Part of the Condominium Subject to UCA

64.  Defendant incorporates by reference all its responses to Paragraphs 1 through 63 as
if fully set forth herein.

65.  Defendant denies the allegations contained in Paragraph 65 of Plaintiff’s Amended
Complaint that the Conference Center is subject to common expense liability, assessments for
common expense liability, and to liens to secure the payment of the assessments for common
expense liability. The remaining allegations contained in Paragraph 65 of Plaintiff’s Amended
Complaint are legal conclusions for which no response is required. To the extent a response is
required, Defendant denies the allegations contained in Paragraph 65 of Plaintiff’s Amended
Complaint.

66.  Defendant denies the allegation contained in Paragraph 66 of Plaintiff’s Amended
Complaint that the Conference Center is a Unit under the UCA and former West Virginia Code §

36B-3-114(b). With respect to the remaining allegations contained in Paragraph 66 of Plaintiff’s
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Amended Complaint, Defendant states that the Declaration referenced therein speaks for itself and
is the best evidence of the terms contained therein. To the extent the allegations set forth in
Paragraph 66 of Plaintiff’s Amended Complaint characterizes or is otherwise inconsistent with the
express terms and legal effect of said Declaration, the same is denied.

67.  Defendant denies the allegations contained in Paragraph 67 of Plaintiff’s Amended
Complaint.

68.  Defendant denies the allegations contained in Paragraph 68 of Plaintiff’s Amended
Complaint.

69.  The allegations contained in Paragraph 69 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 69 of Plaintiff’s Amended Complaint.

70.  The allegations contained in Paragraph 70 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 70 of Plaintiff’s Amended Complaint.

71. Defendant denies the allegations contained in Paragraph 71 of Plaintiff’s Amended
Complaint.

Count V — Declaratory Judgment at Common Law

72.  Defendant incorporates by reference all its responses to Paragraphs 1 through 71 as
if fully set forth herein.

73. Defendant denies the allegations contained in Paragraph 73 of Plaintiff’s Amended
Complaint.

74. Defendant denies the allegations contained in Paragraph 74 of Plaintiff’s Amended

Complaint.
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75.  The allegations contained in Paragraph 75 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 75 of Plaintiff’s Amended Complaint.

76.  The allegations contained in Paragraph 76 of Plaintiff’s Amended Complaint are
legal conclusions for which no response is required. To the extent a response is required, Defendant
denies the allegations contained in Paragraph 76 of Plaintiff’s Amended Complaint.

77.  Defendant denies the allegations contained in Paragraph 77 of Plaintiff’s Amended
Complaint.

78.  Defendant denies the allegations contained in Paragraph 78 of Plaintiff’s Amended
Complaint.

79.  Defendant denies the allegations contained in Paragraph 79 of Plaintiff’s Amended
Complaint.

80.  Defendant denics the allegation contained in Paragraph 80 of Plaintiff’s Amended
Complaint.

81.  Defendant denies the allegations contained in Paragraph 81 of Plaintiff’s Amended
Complaint.

82.  Defendant denies the allegations contained in Paragraph 82 of Plaintiff’s Amended
Complaint.

83.  For its response to Paragraph 83 of Plaintiff’'s Amended Complaint, Defendant
admits that the Conference Center is part of the building that also contains the Condominium.
Defendant denies all other allegations contained in Paragraph 83 of Plaintiff’s Amended

Complaint.
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84.  Defendant denies the allegations contained in Paragraph 84 to the extent it alleges
that Defendant is responsible for costs associated with those elements of the Building in which it
retains an easement under the Conference Center Deed or Declaration.

85.  Defendant denies the allegations contained in Paragraph 85 to the extent it alleges
that Defendant is responsible for costs associated with those elements of the Building in which it
retains an easement under the Conference Center Deed or Declaration.

86.  Defendant denies the allegations contained in Paragraph 86 of Plaintiff’s Amended
Complaint.

Count VI— Breach of Contract in the Conference Center Deed

87.  Defendant incorporates by reference all its responses to Paragraphs 1 through 86 as
if fully set forth herein.

88.  Defendant denies the allegations contained in Paragraph 88 of Plaintiff’s Amended
Complaint to the extent that it alleges the Conference Center Deed renders Defendant liable for
repairing, replacing, restoring, and maintaining portions of the “Building” in which it only retains
an easement. By way of further response, Defendant states that the Conference Center Deed speaks
for itself and is the best evidence of the terms contained therein. To the extent the allegations set
forth in Paragraph 88 of Plaintiff’s Amended Complaint characterizes or is otherwise inconsistent
with the express terms and legal effect of said Conference Center Deed, the same is denied.

89. Defendant denies the allegations contained in Paragraph 88 of Plaintiff’s Amended
Complaint to the extent that it alleges the Conference Center Deed renders Defendant liable for
repairing, replacing, restoring, and maintaining portions of the “Building” in which it only retains
an easement. By way of further response, Defendant states that the Conference Center Deed speaks

for itself and is the best evidence of the terms contained therein. To the extent the allegations set
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forth in Paragraph 89 of Plaintiff’s Amended Complaint characterizes or is otherwise inconsistent

with the express terms and legal effect of said Conference Center Deed, the same is denied

90.  Defendant denies the allegations contained in Paragraph 90 of Plaintiff’s Amended
Complaint.

91.  Defendant denies the allegations contained in Paragraph 91 of Plaintiff’s Amended
Complaint.

92.  Defendant denies the allegations contained in Paragraph 92 of Plaintiff’s Amended
Complaint.

93.  Defendant denies the allegations contained in Paragraph 93 of Plaintiff’s Amended
Complaint.

94.  Defendant denies the allegations contained in Paragraph 94 of Plaintiff’s Amended
Complaint.

95. Defendant denies the allegations contained in Paragraph 95 of Plaintiff’s Amended
Complaint.

96.  Defendant denies the allegations contained in Paragraph 96 of Plaintiff’s Amended
Complaint.

97.  Defendant denies the allegations contained in Paragraph 97 of Plaintiff’s Amended
Complaint.

Count VII — Quantum Meruit

98.  Defendant incorporates by reference all its responses to Paragraphs 1 through 97 as
if fully set forth herein.

99.  Defendant denies the allegations contained in Paragraph 99 of Plaintiff’s Amended
Complaint.
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100. Defendant denies
Amended Complaint.

101. Defendant denies
Amended Complaint.

102. Defendant denies
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105.  Defendant incorporates by reference all its responses to Paragraphs 1 through 104

as if fully set forth herein.

106. Defendant denies
Amended Complaint.

107. Defendant denies
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Count IX — Recission of the Conference Center Deed

110. Defendant incorporates by reference all its responses to Paragraphs 1 through 109
as if fully set forth herein.

111.  For its response to Paragraph 111 of Plaintiff’s Amended Complaint, Defendant
states that the terms the Conference Center Deed speaks for itself and is the best evidence of the
terms contained therein, as well as the interest conveyed therein. To the extent the allegations set
forth in Paragraph 111 of Plaintiff’s Amended Complaint characterizes or is otherwise inconsistent
with the express terms and legal effect of said Conference Center Deed, the same is denied.

112. Defendant denies the allegations contained in Paragraph 112 of Plaintiff’s
Amended Complaint.

113.  Defendant denies the allegations contained in Paragraph 113 of Plaintiff’s
Amended Complaint.

114. Defendant denies all allegations set forth in Plaintiff’s Amended Complaint not
expressly admitted herein.

115. Defendant denies Plaintiff is entitled to any relief request in its Prayer for
Declaratory Relief

Affirmative Defenses
Having responded to Plaintiff’s Amended Complaint, Defendant asserts the following

affirmative defenses:

1. The Amended Complaint fails to state a claim upon which relief may be granted
against the Defendant.
2. To the extent discovery reveals the same, the Defendant asserts the defenses set

forth in Rule 8(c) of the West Virginia Rules of Civil Procedure including:
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a. accord and satisfaction;
b. estoppel;
c. laches;

d. payment;

e. release;

f. statute of limitations;

2. waiver;

h. ratification; and

i any other matter constituting an avoidance or affirmative defense.

3. To the extent discovery and facts warrant, the Defendant reserves the defenses of

ratification, course of performance, course of dealings, and custom and usage.
4, To the extent the Amended Complaint references certain documents and records,
said documents and records speak on their own merits and are the best evidence of the terms

contained thercin.

5. All of Plaintiff’s equitable claims are barred by unclean hands.

6. Plaintiff’s claims are barred by statute of frauds.

7. Plaintiff’s claims are barred by statute of limitations

8. This Defendant reserves the right to amend its Answer and defenses if investigation,

discovery and further information should warrant such amendment, and, further, to assert any
applicable matters of law during the pendency of this action.

WHEREFORE, Defendant demands that the Amended Complaint be dismissed and that it
recovers costs incurred in connection therewith, including reasonable attorney’s fees.

Defendant demands trial by jury
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IL. COUNTERCLAIM

Defendant Snowshoe Mountain, Inc. (“Snowshoe” or “Defendant”), by and through
counsel, Jackson Kelly PLLC, asserts the following Counterclaim against The Mountain Lodge
Association’s (“Association” or “Plaintiff”’) Amended Complaint. Defendant’s Counterclaim is
asserted in the alternative to its 12(b)(6) motion to dismiss with respect to Count V (Declaratory
Judgment at Common Law) of Plaintiff’s Amended Complaint in accordance with Rule 8(¢) of the
West Virginia Rules of Civil Procedure, which permits the assertion or pleading of alternative
defenses and/or claims. Specifically, Defendant maintains that Count V of Plaintiff’s Amended
Complaint should be dismissed pursuant to Rule 12(b)(6) of the West Virginia Rules of Civil
Procedure for failure to state a claim for which relief can be granted. However, in the event Counts
V of Plaintiff’s Amended Complaint are found to be cognizable causes of action, then Defendant
would also have grounds to assert the same claim against Plaintiff, which it now does in this instant
Counterclaim. In support of its Counterclaim brought in the alternative to its 12(b)(6) motion to
dismiss, Defendant avers the following:

L Parties

1. Plaintiff The Mountain Lodge Association is a West Virginia unincorporated
nonprofit association (“Plaintiff” or “Association”). Its principal office address is P. O. Box 183,
Snowshoe, West Virginia. The Association consists of individuals who own units within Mountain
Lodge Condominium (“Condominium”), which is part of and physically integrated within a larger
structure or building known or commonly referred to as Snowshoe Mountain Lodge.

2. Defendant Snowshoe Mountain, Inc. is a West Virginia for-profit corporation
(“Defendant” or “Snowshoe™). Its principal office address is 10 Snowshoe Drive, Snowshoe, West

Virginia. Snowshoe owns and operate a facility known as the Conference Center, which is part of
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and physically integrated within a larger structure or building known or commonly referred to as
Snowshoe Mountain Lodge (“Mountain Lodge” or “Building”).
I Jurisdiction and Venue

3. The Condominium and Conference Center that make up the Mountain Lodge are
located in Pocahontas County, West Virginia. Therefore, this Court has subject matter jurisdiction
as to the claims and property at issue in this action pursuant to West Virginia Code § 51-2-2.

4. The parties are West Virginia corporations and therefore this Court has personal
jurisdiction as to those parties pursuant to West Virginia Code § 56-3-33.

5. This Court is the proper venue for this action pursuant to West Virginia Code § 56-
1-1 because the property at issue is located in Pocahontas County, West Virginia.

6. A portion of this Counterclaim is also brought before this Court under and pursuant
to West Virginia’s Uniform Declaratory Judgment Act, codified as Article 13 of Chapter 55 of the
West Virginia Code.

III.  Operative Facts

7. Defendant incorporates by reference all allegations contained in Paragraphs 1
through 6 as if fully set forth herein.

8. By that certain Deed and Agreement dated November 10, 1982, and recorded in the
Office of the Clerk of Pocahontas County, West Virginia, in Deed Book 168, Page 674, the
Associations predecessor in interest, The Commonwealth Group, conveyed to Snowshoe’s
predecessor in interest, what is identified therein as a Conference Center (“Conference Center
Deed”).!

0. Specifically, the Conference Deed recites the following:

T A copy of the Conference Center Deed is attached to Plaintiff’s Amended Complaint and is
incorporated herein by reference.
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a. By instrument dated December 1, 1981, the Company and
Commonwealth entered into an agreement (the “Agreement”)
whereby in return for the conveyance by the Company to
Commonwealth of a tract of 5.01 acres, more or less, situate at
the Snowshoe Ski Resort in Edray Tax District of Pocahontas
County, West Virginia (hereinafter called the “Site”),
Commonwealth committed to construct upon the Site a major
meeting/conference  center and luxury condominium
development.

b. Pursuant to the Agreement, by deed dated April 12, 1982, and of
record in the office of the Clerk of the County Commission in
Deed Book 162, at page 628, and Corrective Deed dated October
26, 1982, also of record or to be recorded in said Clerk’s office
(the “Deeds”), the Company conveyed the Site to
Commonwealth and thereafter Commonwealth proceeded with
the construction thereon of a four-story building (“the
Building™) consisting of a ground floor area, a part of which is
referred to herein as the “Conference Center,” and three
additional floors or stories consisting of 229 apartment units and
other improvements which together with portions of the ground
floor area are to be submitted to a condominium form of
ownership pursuant to be provisions of Chapter 36B of the Code
of West Virginia (the “Act”) and to be known as the “Snowshoe
Mountain Lodge Condominium” all as provided in that certain
Declaration of even date herewith of record or to be recorded in
said Clerk’s office, which portions of the Building are
hereinafter sometimes referred to as the Condominium.

c. With the substantial completion of the construction of the
Conference Center, Commonwealth, pursuant to the terms of the
Agreement, and in further consideration of the agreements of the
Company hereinafter set forth, is now prepared and does
hereinafter set forth, is not prepared and does hereinafter convey
the Conference Center to the Company subject to all the terms,
conditions, agreements, exceptions and restrictions hereinafter
provided.

10.  The Commonwealth excepted, reserved, and excluded from the conveyance of the
Conference Center in the Conference Center Deed all other portions of the “Building” that make

up the Condominium.
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11.  Inaddition, the Commonwealth excepted and reserved “for the benefit of itself and
its successors, grantees and assigns, and for the benefit of the Condominium ownership of all of
the following property, rights and easements in, on, through and abutting the Conference Center,
which shall constitute a burden thereon:”

1) For the purpose of facilitating construction and total
completion of all of the conference Center and all improvements
therein which are the responsibility of commonwealth, under the
terms of the Agreement, such temporary easements and rights of
ingress, egress, passage and movement and storage of materials as
may I the sole discretion of Commonwealth, be necessary or
desirable are hereby established and declared to exist until the
Conference Center is completed.

2 Exclusive easements for and ownership of all utility
chases and lines, including, but not necessarily limited to, drainage,
water, sewer, electric, telephone, sprinkler, cable television lines
and ducts or lines for the discharge of waste gas, air, smoke and
fumes, all as now located and existing through the Conference
Center;

3) Exclusive easements for and ownership of all
existing passenger elevators and mechanical and equipment rooms
and personal property and fixtures in connection therewith;

“) An exclusive easement for and ownership of portions
of the existing mail lobby fireplace and stairway;

(5) An exclusive easement for and ownership of an
existing emergency exit stairway;

6) An exclusive easement for and ownership of an
existing trash chute; together with a non-exclusive easement within
the Conference Center in the immediate proximity of the trash chute
for facilities to collect the trash emanating from the trash chute;

0 A right to full support of the Condominium and all
parts thereof including without limitation the right to install,
maintain, inspect, repair, replace and remove from time to time all
footers, pillars, walls, foundations and other structural members,
facilities and property as are sufficient at all times to support the
Condominium and so long thereafter as the real and personal
property and fixtures constituting such Condominium or any part or
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parts thereof remain in existence, including any reconstruction or
replacement thereof in whole or in part in the event of damage or
destruction by casualty or other cause, together with (i) a non-
exclusive easement or easements for ingress, egress and regress, for
pedestrian traffic and by mechanical or similar means for
equipment, material and personnel over, through and across
corridors, lobbies, shafts, and open spaces and areas sufficient to
provide for maintenance, inspection, repair, replacement and
removal of the condominium or any part thereof and (ii) non-
exclusive easements for and the right to install, maintain, repair,
replace and remove from time to time pipes, cables, ducts and
conduits of every kind and nature for drainage, water, sewage,
electricity, energy, telephone, sprinkler, cable television and
communications and utilities of whatsoever nature which may be
necessary and convenient for use in connection with the
Condominium including further the right to temporarily place
ladders and equipment against portions of the conference Center
owned by the Company as reasonable necessary in the exercise of
the rights hereby reserved and described,

®) The right to discharge in a lawful manner from and
through the utility chases and ventilation lines owned by the
Condominium through the Conference Center all such fresh,
exhaust and waste gas, air, smoke, fumes, water, moisture, drainage
and sewage as shall be reasonable having due regard and care for
the use and enjoyment of the Conference Center and any structure
or improvement therein; together with an easement to construct,
maintain, inspect, repair and replace when reasonably necessary
within the Conference Center pipes, cables, ducts and conduits
sufficient to accommodate the easement for the aforesaid discharge
for the benefit of the Condominium;

&) Subject to the obligations for support and the
easements granted by this deed, the right from time to time to
reconstruct or replace within the Condominium in the same
location,, at the sole expense and risk of the Condominium, and after
the expiration of the 30 day following the receipt by the
Conference Center owner and all holders of mortgages thereon or
any portion thereof of written notice of such effect without receipt
by the Condominium Association of Unit Owners, of notice of any
objection, any then existing pipes, cables, ducts and conduits,
enclosures, machinery, equipment, pedestrian and mechanical
means and structural members maintained entirely or partially for
the benefit of the Conference Center;
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12.

(10) A non-exclusive right of ingress, egress and regress
through the public areas of the Conference Center for the use of the
Condominium and its Association of Unit Owners, unit owners, and
their employees, agents, guests and invitees; and

(11) the non-exclusive right to use the existing trash
compactor and freight elevator located within the Conference Center
and owned by the Company together with the non-exclusive right of
ingress, egress and regress through the Conference Center to provide
access to the trash chute and freight elevator for the use of the
Condominium and its Association of Unit Owners, units owners and
their employees, agents, guests and invitees.

In Section C of the Conference Center Deed, the parties further agreed as follows:

(1) Commonwealth and its successors, grantees and
assigns, including the Condominium Association of Unit Owners,
shall, subject to the terms and conditions hereof, promptly restore or
cause to be restored substantially to the former condition, all or any
portion of the Condominium which may be destroyed, injured,
damaged, physically impaired or dislocated which are subject to any
of the rights and easements established by this instrument.

(2) Company and its successors, grantees and assigns,
shall, subject to the terms and conditions hereof, promptly restore or
cause to be restored substantially to the former condition, all or any
portion of the Conference Center, which may be destroyed, injured,
damaged, physically impaired or dislocated which are subject to any
of the rights and easements established by this instrument.

3) The parties agree to the following casualty insurance
coverages:

(a) The Company shall, at its sole cost and
expense, keep and maintain in force policies of insurance covering
the conference Center insuring against all risks of direct physical
loss commonly insured against fire and extended coverage perils,
the total amount of which insurance after application of any
deductibles shall be not less than 80% of the replacement cost of the
insured property, exclusive of land, excavations, foundations and
other items normally excluded from property policies.

(b) Commonwealth, through the Association of
Unit Owners of the Condominium, shall, at its sole cost and expense,
keep and maintain in force policies of insurance on the common
elements and units within the Condominium, exclusive of
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improvements and betterments installed in units by unit owners,
insuring against all risks of direct physical loss commonly insured
against fire coverage perils. The total amount of insurance after
application of any deductibles shall by not less than 80% of the
replacement cost of the insured property, exclusive of land,
excavations, foundations and other items normally excluded from

property policies.

(c) The parties agree that all such insurance shall
be secured and maintained in a company or companies licensed to
do business in the State of West Virginia and that each policy shall
contain an agreed amount endorsement and waivers of subrogation
as against the other party and shall name both the owner of the
Conference Center and the Unit Owners Association of the
Condominium as additional insureds to the extent their interest may
appear. The parties further agree to furnish each other with originals
or copies of all such policies and to furnish at all times and maintain
with each other at all times a certificate or certificates of the
insurance carrier or carriers showing that such insurance is in full
force and effect and certifying that the same will not be cancelled
without at least 30 days advance written notice to each of the parties.

(4) All easements established hereby and the use thereof,
shall be deemed to be limited to the extent reasonably necessary to
accomplish the purposes for which such easements are granted or
reserved. Any easements, rights and rights-of-way established
hereunder shall be appurtenant to the estate benefited thereby,
provided, however, that such easements, rights and rights-of-way
shall be non-exclusive but shall also be for the benefit and the use
of the burdened estate unless otherwise specified herein to the
contrary.

&) In no event shall any reconstruction or replacement
or other structural work which may be permitted hereunder upon
notice (with the right to objection or otherwise) permanently and
materially interfere with or impair or endanger the continuing rights
to full support, access and essential or convenient services
established by this instrument.

(6)  Nothing in this instrument shall be deemed to permit
any diminution or impairment of the area of or any right or title or
ownership in and to any unit, or any portion thereof, by any unit
owner of the Condominium now or hereafter vested by deed in any
such unit owner without the consent of such unit owner; provided,
changes in and to common elements or limited common elements
(as defined in the Act) may be effected subject to the terms and
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13.
required since the Condominium and Conference Center are both integrated in the same Building.
14.

the Conference Center manifested in the easements created on behalf of and for the benefit for the

conditions hereof. Subject only to the foregoing sentence, and
notwithstanding anything to the contrary contained in this
instrument or elsewhere to the contrary, the Executive Board of the
Unit Owners Association of the Condominium containing any unit
affected hereby shall be the only entity empowered to act and shall
so act for and on behalf of any and all unit owners and holders of
mortgages in the Condominium in matters pertaining to this
instrument and the rights, remedies, duties and obligations
established hereby.

(7 Each party hereto agrees to repair, replace, restore
and maintain all those portions of the Building and equipment in
connection therewith owned by it unless otherwise mutually agreed
upon.

®) The recording by Commonwealth of a declaration of
condominium in accordance with the Act shall be deemed to be an
assignment and transfer of Commonwealth’s rights, privileges,
duties, liabilities and obligations herein established; provided,
however, that this provision shall in no way affect or impair the
obligations of Commonwealth to the Company under the provisions
of the Agreement.

9 All rights, easements, covenants, obligations and
restrictions set forth in this instrument are intended to run with the
real estate consisting of the Conference Center and Condominium
and pertain respectively and inure to the benefit of the estate and the
owner intended to benefit thereby and to bind and charge the estate
and owner intended to be bound thereby.

The Condominium utilizes several portions of the Conference Center, as would be

Accordingly, the Association owns and controls the dominate estate in relation to

Association by the Conference Center Deed.

15.

Counterclaim Count I — (Declaratory Judgment at Common Law)

Snowshoe incorporates by reference all allegations contained in Paragraphs 1

through 14 as if fully set forth herein.
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16.  In the alternative to Snowshoe’s 12(b)(6) motion to dismiss the Association’s
claims for Declaratory Judgment at Common Law, the Association is responsible for its fair share
of the costs associated with the maintenance and operation of the Conference Center in which it
holds an easement or otherwise maintains the right to use for the benefit of the Condominium and
the Association.

17.  In the event Snowshoe’s 12(b)(6) motion to dismiss the Association’s claims for
Declaratory Judgment at Common Law is denied, the Association under common law or principles
of servitudes is liable for its fair share of costs and expenses incurred by Snowshoe to maintain,
operate, repair, or replace elements of the Conference Center shared in common with the
Condominium and the Association.

18.  As an alternative pleading, Snowshoe avers that under common law, the intent to
create a servitude may be express or implied, and no particular form of expression is required.

19.  As an alternative pleading, Snowshoe avers that a servitude may be created to
burden or benefit any estate in land or another servitude.

20.  As an alternative pleading, Snowshoe avers that the servitudes for the benefit of the
Association in relation to its use of the Conference Center for the benefit of the Condominium and
the Association are real, substantial, and render value to the Association, the burdens for which
are wholly borne by Snowshoe.

21.  As an alternative pleading, Snowshoe avers that the servitudes for the benefit of the
Association in relation to its members use of the Conference Center satisfy the requirements of the
statute of frauds.

22.  Asan alternative pleading, Snowshoe avers that it would be a manifest injustice to

Snowshoe if the association is permitted to evade its fair share of costs incurred by Snowshoe to
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maintain, operate, repair, or replace the portions of the Conference Center shared with the
Association and its individual members.

23.  As an alternative pleading, Snowshoe avers that the Association is or should be
estopped to deny the existence of one or more servitudes for the benefit of the Association and its
individual members in relation to its use of certain portions of the Conference Center.

24.  As an alternative pleading, Snowshoe avers that one or more servitudes for the
benefit of the Association in relation to its and its members’ use of the Conference Center were
created by implication and thus have corresponding liabilities to Snowshoe for which Snowshoe
is entitled to be paid reimbursement.

25.  As an alternative pleading, Snowshoe avers that servitudes are implied for the
benefit of the Association in relation to its and its members’ use of the Conference Center and thus
have corresponding liabilities to Snowshoe for which Snowshoe is entitled to be paid or
reimbursed for.

26.  As an alternative pleading, Snowshoe avers that the Condominium, is part of the
Building that also contained the Condominium and therefore the Association and its individual
members enjoy the use thereof, as well as the use and benefits from the portion of the Conference
Center that supports the Buildings infrastructure, utility system, building system, etc.

27.  As an alternative pleading, Snowshoe avers that the Association as used portions
of the Conference Center in which it retains an easement but has never reimbursed or otherwise
paid Snowshoe for the maintenance, repair, or other costs association with the portions of the

Conference Center that the Association and its individual members utilize on a daily basis.
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28.  As an alternative pleading, Snowshoe avers that as a direct and proximate result of
the Association’s actions, assertions and representations, Snowshoe has suffered and will continue
to suffer damages in an unknown amount to be determined by a jury.

WHEREFORE, in the alternative to Snowshoe’s Rule 12(b)(6) motion to dismiss Count V
(Declaratory Judgment at Common Law) of Plaintiff’s Amended Complaint in accordance with
Rule 8(e) of the West Virginia Rules of Civil Procedure, which permits the assertion or pleading
of alternative defenses and/or claims, Snowshoe asserts it is entitled to the following relief:

A. The Association pay to Snowshoe all costs and expenses related to Snowshoe’s
maintenance, repair, replace, and/or restore portions of the Conference Center in which the
Association owns or possesses an easement or right of use since the inception of the Association,
as determined by a jury;

B. The Association pay Snowshoe’s reasonable costs and attorney’s fees for
prosecuting this counterclaim; and

C. Grant Snowshoe all other remedies or relief this Court may deem just and proper.

Defendant Counterclaimant Demands a Trial by Jury
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/s/ Seth P. Haves

Seth P. Hayes, Esquire
W.Va. State Bar I.D. # 10381
Dale H. Harrison, Esquire
W.Va. State Bar I.D. # 11784
JACKSON KELLY PLLC
150 Clay Street, Suite 500
Morgantown, WV 26501
Tel: 304-284-4136

Fax: 304-284-4140
sphaves(«jacksonkellv.com
Counsel for Defendant

4832-9003-8993.v1

Respectfully Submitted,
SNOWSHOE MOUNTAIN, INC.
By Counsel.



IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA

THE MOUNTAIN LODGE ASSOCIATION,
a West Virginia unincorporated non-profit association

Plaintiff,

V. Civil Action No.: 20-C-24

SNOWSHOE MOUNTAIN, INC,,
a West Virginia corporation,

Defendant.

CERTIFICATE OF SERVICE

I, Seth P. Hayes, do hereby certify that I served a true copy of “DEFENDANT
SNOWSHOE MOUNTAIN, INC.S ANSWER TO THE MOUNTAIN LODGE
ASSOCIATION’S AMENDED COMPLAINT AND COUNTERCLAIM,” via WV E-file and
Electronic Mail (E-Mail), this 16*" day of November 2020, to the following:

Mark A. Sadd, Esquire
Ramonda C. Marling, Esquire
John R. Bsharah, Esquire
Lewis Glasser PLLC
P.O. Box 1746
Charleston, West Virginia 25326
Counsel for Plaintiff

/s/ Seth P. Haves
Seth P. Hayes, Esquire
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West Virginia E-Filing Notice

CC-38-2020-C-24
Judge: Robert E. Richardson

To: Ramonda C. Marling
rmarling@lewisglasser.com

NOTICE OF FILING

IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA
THE MOUNTAIN LODGE ASSOCIATION v. SNOWSHOE MOUNTAIN INC.
CC-38-2020-C-24

The following motion was FILED on 1/29/2021 10:30:41 AM

Notice Date: 1/29/2021 10:30:41 AM

Connie Carr

CLERK OF THE CIRCUIT COURT
Pocahontas County

900 Tenth Avenue

MARLINTON, WV 24954

(304) 799-4604

connie.carr@courtswv.gov



E-FILED | 1/29/2021 10:30 AM
CC-38-2020-C-24
Pocahontas County Circuit Clerk
Connie Carr

IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA

THE MOUNTAIN LODGE ASSOCIATION
a West Virginia unincorporated non-profit association,

Plaintiff/Counterclaim Defendant,

V. Civil Action No. 20-C-24
The Honorable Robert A. Richardson

SNOWSHOE MOUNTAIN, INC.,
a West Virginia corporation,

Defendant/Counterclaim Plaintiff.

THE MOUNTAIN LODGE ASSOCIATION’S MOTION FOR LEAVE TO FILE
SECOND AMENDED COMPLAINT

Plaintiff/Counterclaim Defendant The Mountain Lodge Association (“Plaintiff” or the
“Association”) respectfully moves this Court for leave to file its Second Amended Complaint. In
support of this Motion, the Association states as follows:

1. W. Va. R. Civ. P. 15(a), states that, “[a] party may amend the party’s pleading
once as a matter of course at any time before a responsive pleading is served or, if the pleading is
one to which no responsive pleading is permitted and the action has not been placed upon the
trial calendar, the party may so amend it at any time within 20 days after it is served. Otherwise,
a party may amend the party’s pleading only by leave of court or by written consent of the
adverse party; and leave shall be freely given when justice so requires. A party shall plead in
response to an amended pleading within the time remaining for response to the original pleading
or within 10 days after service of the amended pleading, whichever period may be the longer,
unless the court otherwise orders.” W. Va. R. Civ. P. 15(a).

2. The purpose of W. Va. R. Civ. P. 15(a) is to secure an adjudication on the merits

of the controversy as would be secured under identical factual situations in the absence of



procedural impediments; therefore, motions to amend should always be granted under Rule 15
when: (1) the amendment permits the presentation of the merits of the action; (2) the adverse
party is not prejudiced by the sudden assertion of the subject of the amendment; and (3) the
adverse party can be given ample opportunity to meet the issue. Brooks v. Isinghood, 213 W.
Va. 675, 584 S.E.2d 531 (2003). Subdivision (a) of this rule clearly mandates liberality in the
consideration of a party’s right to amend a pleading. Employers Fire Ins. Co. v. Biser, 161 W.
Va. 493, 242 S.E.2d 708 (1978). The provision that leave to amend a pleading “shall be freely
given when justice so requires” should be liberally construed in order to promote substantial
justice and, in accordance with the requirement of Rule 1, in such a manner as “to secure the just,
speedy, and inexpensive determination of every action.” Perdue v. S. J. Groves & Sons Co., 152
W. Va. 222, 161 S.E.2d 250 (1968).

3. The Association filed its original Complaint in this matter on or about July 16,
2020 and filed its First Amended Complaint on October 6, 2020. The Association’s Second
Amended Complaint is attached hereto as Exhibit A. The purpose of the Second Amended
Complaint is to is to assert a claim for reformation of the Conference Center Deed and the
Declaration as an alternate theory of relief. See Count IX of the Second Amended Complaint.
Notably, the First Amended Complaint includes a claim for rescission of the Conference Center
Deed. First Amended Complaint, Count IX. Thus, the proposed amendment will permit the
presentation of the merits of The Mountain Lodge Association’s Defendant/Counterclaim
Plaintiff Snowshoe Mountain, Inc. (“Snowshoe”) under alternate theories of relief. Further, as
discovery is ongoing in its early stages in this matter and a trial date has not been set, Snowshoe
will not be prejudiced by the amendment and will have an ample opportunity to meet the

additional claim for relief.



WHEREFORE, The Mountain Lodge Association respectfully requests the Court to
grant it leave to file the Second Amended Compliant attached hereto as Exhibit A.
THE MOUNTAIN LODGE ASSOCIATION

By its counsel

/s/ Mark A. Sadd

Mark A. Sadd (W. Va. Bar No. 6005)
Ramonda C. Marling (W. Va. Bar No. 6927)
Drew Holbrook (W. Va. Bar No. 12663)
Lewis Glasser PLLC

P. O. Box 1746

Charleston, West Virginia 25326

(p) 304.345.2000

(f) 304.343.7999




E-FILED | 1/29/2021 10:30 AM
CC-38-2020-C-24
Pocahontas County Circuit Clerk
Connie Carr

IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA

THE MOUNTAIN LODGE ASSOCIATION
a West Virginia unincorporated non-profit association,

Plaintiff/Counterclaim Defendant,

V. Civil Action No. 20-C-24
The Honorable Robert A. Richardson

SNOWSHOE MOUNTAIN, INC.,
a West Virginia corporation,

Defendant/Counterclaim Plaintiff.

THE MOUNTAIN LODGE ASSOCIATION’S
SECOND AMENDED COMPLAINT

For its Second Amended Complaint, The Mountain Lodge Association states as follows:
Parties

1. Plaintiff, The Mountain Lodge Association, is a West Virginia unincorporated
nonprofit association (“Plaintiff” or the “Association™). Its principal office address is P. O. Box
183, Snowshoe, West Virginia. The Association exists solely to serve the mutual interests of
persons who or that own Units (“Unit Owners”) within Snowshoe Mountain Lodge
Condominium, a condominium common interest community situate in Edray Tax District,
Pocahontas County, West Virginia (“Mountain Lodge” or the “Condominium”). Membership in
the Association is required of and exclusive to Unit Owners within Mountain Lodge.

2. Defendant, Snowshoe Mountain, Inc., is a West Virginia for-profit corporation
(“Defendant” or “Snowshoe™). Its principal office address is 10 Snowshoe Drive, Snowshoe,
West Virginia. Snowshoe’s business purposes are “arts, entertainment and recreation,

amusement, gambling and recreation industries, other amusement and recreation industries, golf
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courses, fitness centers, bowling, marinas and skiing facilities”. Snowshoe owns and operates a

facility known as the Conference Center located within and physically integrated within the

structural and mechanical components of Mountain Lodge (the “Conference Center”).
Jurisdiction and Venue

3. The Condominium and the Conference Center are located entirely in Pocahontas
County, West Virginia. Plaintiff and Defendant operate in Pocahontas County. All of the
contractual rights, obligations, liabilities, and duties alleged in this civil action arise under
documents for the creation, existence, and management of the Condominium (the
“Condominium Documents™) and under West Virginia law.

4. Jurisdiction and venue are proper in the Circuit Court of Pocahontas County
because the Association’s causes of action seek declaratory relief under W. Va. Code § 55-13-1
and W. Va. Code § 36B-1-113(a), damages based on contract claims or relief based on equitable
claims.

Prefatory Statement

5. Plaintiff brings this civil action largely to seek a declaration of its rights under the
Condominium Documents and other documents related to the creation, maintenance, operation
replacement and repair of the Condominium and the Conference Center, including its right to be
paid or reimbursed for Defendant’s fair share of the costs to maintain, operate, replace, and
repair the Condominium and the Conference Center. Since the creation of the Condominium and
the Conference Center — an integrated, mixed residential and commercial use building on a
single parcel of land — Defendant and its predecessors for over 30 years have not paid their fair

share of those costs. Plaintiff bears the burden of the costs of the relationship between Plaintiff



and Defendant while Defendant benefits without obligation or liability to Plaintiff. The current
financial arrangement is violative of West Virginia law, unfair and unjust.
Background

6. The Commonwealth Group, a South Carolina general partnership, was the
Declarant of the Condominium (“Commonwealth” or the “Declarant”). The Declarant submitted
a tract of land containing 5.01 acres, more or less, to that certain “Declaration Establishing a Plan
for Condominium Ownership efc. Pursuant to Chapter 36B of the Code of West Virginia of
1931, as amended” dated November 10, 1982, and recorded in the office of the Clerk of the
County Commission of Pocahontas County, West Virginia in Deed Book 169, at page 1 (the
“Declaration) (a true copy of the Declaration is attached hereto as Exhibit A). Exhibits 1, 2, 3,
and 4 to the Declaration are attached hereto as Exhibit A-1 and show the Declaration Plan for the
Condominium. The Declaration and the Declaration Plan are read together as a unified
document.

7. The Declarant submitted “the Land together with portions of the building erected
thereon and all easements, rights-of-way and other rights and obligations appurtenant thereto”
(the “Property”), to the provisions of Chapter 36B of the Code of West Virginia of 1931, as
amended, known as the Uniform Condominium Act (“UCA”). See Section I of the Declaration in
Deed Book 169, at page 2 in Exhibit A.

8. The UCA was enacted and codified by the West Virginia Legislature as Chapter
36B to become effective on July 1, 1980.

9. The West Virginia Legislature fully amended and replaced the UCA in its entirety
with the Uniform Common Interest Ownership Act (“UCIOA™) as the law governing common

interest communities, including condominiums created under the UCA.



10.  The Declaration “[a]s required by the Act” establishes a Unit Owners Association
“to provide for the management of the Condominium”. See Section XII of the Declaration in
Deed Book 169, at page 20 in Exhibit A. The Association is the association for the Condominium
and for the Unit Owners.

I1.  The Association may institute, defend, or intervene in litigation or administrative
proceedings in its own name on behalf of itself or two or more unit owners on matters affecting
the common interest community and exercise any other powers necessary and proper for the
governance and operation of the association. W. Va. Code §§ 36B-3-102(a)(4) and (18).

12.  The Executive Board of the Association may act in all instances on behalf of the
[A]ssociation or of any two or more unit owners. W. Va. Code § 36B-3-103(a); Former W. Va.
Code § 36B-3-103.

13.  In the Condominium, a “Unit” means a physical portion of the common interest
community designated for separate ownership or occupancy . . .” W. Va. Code § 36B-1-103(33);
Former W. Va. Code § 36B-1-103(23).

14. A “Unit Owner” means “a declarant or other person who owns a unit”. W. Va.
Code § 36B-1-103(34); Former W. Va. Code 36B-1-103(24).

15.  Article IV of the Declaration, The Condominium, provides in part:

The condominium consists of portions of the land, portions of the building and the

easements and other rights appurtenant thereto, and contains a total of 229

residential units which shall be the maximum number of units that may be created

in the Condominium. The owner of a unit, as hereinafter defined, is herein called

a “Unit Owner” and the owners of all units are herein collectively referred to as

the “Unit Owners.” The Property making up the Condominium shall be divided

into units and common c¢lements as follows:

A. The Units.  For purposes of identification, all units in the

Condominium are identified by number and are delineated and described in

Exhibit 3 attached hereto. No unit bears the same identifying number as any other
unit. A graphic description of each of the units within the building is set forth on



Exhibit 4 attached hereto. The 229 units in the Condominium consist of eight
different types and Unit 139 as follows:

Unit Type Number
Zermatt (1 Bedroom) 56
Zermatt R (1 Bedroom) 70
Innsbruck (2 Bedrooms) 27
Innsbruck R (2 Bedrooms) 21
Davos (2 Bedrooms) 27
Davos R (2Bedrooms) 21
St. Moritz (2 Bedrooms) 3
St. Moritz R (2 Bedrooms) 3
Unit 139 1
229

The Zermatt and Zermatt R units are 14 feet by 36 feet and contain 504
square feet. Innsbruck and Innsbruck R units are 14 feet by 38 feet with a second
bedroom 14 feet by 17 feet and a total square footage of 742 feet. Davos and
Davos R units are 14 feet by 36 feet with a second bedroom 14 feet by 19 feet and
a total square footage of 770 feet. The St. Moritz and St. Moritz R units are 28
feet by 36 feet and have a total of 1,008 square feet. The basic layout of each of
the unit types is shown in Exhibit 4 attached hereto. The boundary of each
residential unit consists of the area surrounded by the walls, floors and ceilings
and includes all lath, furring, wallboard, plasterboard, plaster, paneling, tiles,
wallpaper, paint, finished flooring and any other material constituting any part of
the finished surfaces thereof together with all door steps, stoops, balconies and all
exterior doors and windows or other fixtures designed to serve a single unit but
located outside the unit boundaries as hereinbefore described.

B. Common Elements. The common elements of the Condominium consist
of all of the land making up the 5.01 acre tract except that portion which is part of
the Conference Center as described and shown on Exhibit 2; the appurtenant
easements and other rights as hereinbefore described; everything else within the
top three floors of the building that is not included within the individual units
themselves, including but not limited to footers, pillars, beams, load-bearing walls
and other structural members, air rights, utility systems, chases, central television
antenna systems, roof, perimeter walls, bearing walls, floors and ceilings,
hallways, stairs and stairways, atriums, main lobby and fireplace therein,
skylights, passenger elevators, trash chute, observation deck, library and fireplace
therein, trout ponds, built-in seating, playground (Hipporarium), ski storage areas,
walkways, freight loading dock, parking areas and all fixtures and personal
property used in connection with any of the common elements. All of the major
common eclements of the Condominium are set forth and shown on Exhibit 3
attached hereto. The only limited common elements as defined by the Act



included within the Condominium are the balconies and all exterior doors and

windows or other fixtures designated to serve a single unit but located outside the

unit boundaries as hereinbefore defined.

16. “Common Elements” in a condominium means “all portions of the common
interest community other than the units.” W. Va. Code § 36B-1-103(4)(i) (former W. Va. Code §
36B-1-103(4).)

17. “In a condominium . . ., [i]f there is any unit owner other than a declarant, each
unit that has been created, together with its interest in the common elements, constitutes for all
purposcs a scparate parcel of real estate.” W. Va. Code § 36B-1-105(b)(1); Former W. Va. Code
§ 36B-1-105(a).

18.  “In a condominium, the common elements are not subject to partition and any
purported conveyance, encumbrance, judicial sale or other voluntary or involuntary transfer of an
undivided interest in the common elements made without the unit to which that interest is
allocated is void.” W. Va. Code § 36B-2-107(f) (former W. Va. Code 36B-2-108(d).).

The Conference Center

19. By that certain Deed and Agreement, dated November 10, 1982, and recorded in
the Clerk’s office in Deed Book 168, at page 674, The Commonwealth Group, a South Carolina
general partnership, conveyed to Snowshoe Company what is identified therein Conference
Center (which deed is the “Conference Center Deed”, a true copy of which is attached as Exhibit
B).

20.  The parties to the Conference Center Deed recited in that instrument as follows:

a. By instrument dated December 1, 1981, the
Company and Commonwealth entered into an agreement (the
“Agreement”) whereby in return for the conveyance by the
Company to Commonwealth of a tract of 5.01 acres, more or less,

situate at the Snowshoe Ski Resort in Edray Tax District of
Pocahontas County, West Virginia (hereinafter called the “Site”),



Commonwealth committed to construct upon the Site a major
meeting/conference center and luxury condominium development.

b. Pursuant to the Agreement, by deed dated April 12,
1982, and of record in the office of the Clerk of the County
Commission in Deed Book 162, at page 628, and Corrective Deed
dated October 26, 1982, also of record or to be recorded in said
Clerk’s office (the “Deeds”), the Company conveyed the Site to
Commonwealth and thereafter Commonwealth proceeded with the
construction thereon of a four-story building (the “Building™)
consisting of a ground floor area, a part of which is referred to
herein as the “Conference Center,” and three additional floors or
stories consisting of 229 apartment units and other improvements
which together with portions of the ground floor area are to be
submitted to a condominium form of ownership pursuant to the
provisions of Chapter 36B of the Code of West Virginia (the
“Act”) and to be known as the “Snowshoe Mountain Lodge
Condominium” all as provided in that certain Declaration of even
date herewith of record or to be recorded in said Clerk’s office,
which portions of the Building are hereinafter sometimes referred
to as the Condominium.

c. With the substantial completion of the construction
of the Conference Center, Commonwealth, pursuant to the terms of
the Agreement, and in further consideration of the agreements of
the Company hercinafter set forth, is now prepared, and does
hereinafter convey the Conference Center to the Company subject
to all of the terms, conditions, agreements, exceptions and
restrictions hereinafter provided.

21. By the Conference Center Deed, Commonwealth purported to grant and convey to
Snowshoe Company a quantum of space described therein in part as “a horizontal plane, the
elevation of which is 4,708.89 feet as measured vertically above sea level as established by the
United States Coast and Geodetic Survey and which is bounded by 26 vertical planes which are
respectively formed by projecting vertically downward and the boundaries of that certain plot or
polyhedron” and as further described in the Conference Center Deed.

22. From the purported conveyance of the space known as the Conference Center by

the Conference Center Deed, Commonwealth purported to except, reserve, and exclude



“therefrom the parcels, footers, pillars, beams, walls and other areas as shown shaded or cross-
hatched or Exhibit A and hereinafter described.”

23, On information and belief, Exhibit A to the Conference Center Deed is omitted
from that instrument of record in the Pocahontas County Clerk’s office.

24. By the Conference Center Deed, Commonwealth further purported to convey to
Snowshoe Company as “appurtenances to the Conference Center” the following rights and
interests in the Mountain Lodge Condominium:

a. A non-exclusive easement and right-of-way over
and across those portions of the Site constituting common elements
of the Condominium outside of the Building (a) for pedestrian
access to and from ski slopes, creational and commercial facilities
and other development arcas of the Snowshoe Resort; and (b) as
necessary to provide pedestrian and vehicular access to and from
the Conference Center and the public facilities to be constructed or
located within the Conference Center.

b. The right to interconnect with utility lines, which
now serve or which may in the future serve the Site, for extension
of the utilities to future developments within the Snowshoe Resort.

c. The non-exclusive easement to use the main
stairway, the elevators, the main lobby of the Condominium and
the main entranceway of the Condominium for the purpose of
providing a means of ingress and egress to and from the
Conference Center.

d. A non-exclusive easement across those portions of
the Site constituting Common Elements of the Condominium to
provide a means of ingress and egress to and from the Conference
Center, the freight loading dock and the other public areas of the
Snowshoe Ski Resort including the public roads serving the Resort.

e. A right of full support of the Conference Center and
all parts thereof, including without limitation, the right to install,
maintain, inspect, repair , replace and remove from time to time all
structural members, footers, pillars, walls, foundations and other
members, facilities and property as are sufficient at all times to
support the Conference Center so long as such Conference Center
or any part or parts thereof remain in existence, including any



reconstruction or replacement thereof, in whole or in part, in the
event of damage or destruction by casualty or other cause, together
with (a) a non-exclusive easement or easements for ingress, egress
and regress, for pedestrian traffic and by mechanical or similar
means for equipment, material and personnel over, through and
across common elements of the Condominium sufficient to provide
for maintenance, inspection, repair, replacement and removal of
the Conference Center or any part thereof, and (b) non-exclusive
easements through and across the common elements of the
Condominium for and the right to install, maintain, repair, replace
and remove from time to time existing lines and changes for
electricity, energy, telephone, sprinkler, cable television and
communications and utilities of whatsoever nature which may be
necessary and convenient for use in connection with the
Conference Center, including further the right to temporarily place
ladders and equipment against portions of the Condominium as
reasonably necessary in the exercise of the rights hereby reserved
and described.

f. The right to discharge in a lawful manner from and
through existing chases and ventilation facilities, if any, which are
part of the common elements of the Condominium all fresh,
exhaust and waste air, smoke, fumes and moisture as shall be
reasonable having due regard and care for the use and enjoyment
of the Condominium and any structure or improvement therein;
together with a non-exclusive easement to construct, maintain,
inspect, repair and replace when reasonably necessary within the
common elements of the Condominium the chases and conduits
sufficient to accommodate the easements of the aforesaid discharge
for the benefit of the Conference Center.

g. Subject to the obligations of support and the
easements granted or reserved by this instrument, the right from
time to time to reconstruct or replace within the Conference Center
in the same location, at the sole expense and risk of the Conference
Center owner, and after the expiration of the 30" day following the
receipt by the Condominium Association of Unit Owners, and all
holders of mortgages on any unit within the Condominium of
written notice of such effect without receipt by the owner of the
Conference Center of notice of any objection, any then existing
pipes, cables, ducts and conduits, enclosures, machinery,
equipment, pedestrian and mechanical means and footers, pillars,
beams, walls and other structural members owned and maintained
entirely or partially for the benefit of the Condominium.



25.

h. The right to attach walls, partitions and other
internal construction to various support pillars and loan bearing
walls running through the Conference Center and owned by the
Condominium.

1. A non-exclusive easement to own, operate, install,
and maintain ceilings, lights, heating, air conditioning and utility
systems within the overhead space lying between the bottom of the
lower concrete support beams and the bottom of the concrete floor
of the Condominium.

J- A non-exclusive easement to use the freight loading
dock which is a common element of the Condominium and as
shown on Exhibit A, to provide ingress, egress, and regress to and
from the freight elevator owned by the Company.

In Section C of the Conference Center Deed, the parties further agreed as follows:

a. Commonwealth and its successors, grantees and
assigns, including the Condominium Association of Unit Owners,
shall, subject to the terms and conditions hereof, promptly restore
or cause to be restored substantially to the former condition, all or
any portion of the Condominium which may be destroyed, injured,
damaged, physically impaired or dislocated which are subject to
any of the rights and easements established by this instrument.

b. Company and its successors, grantees and assigns,
shall, subject to the terms and conditions hereof, promptly restore
or cause to be restored substantially to the former condition, all or
any portion of the Conference Center, which may be destroyed,
injured, damaged, physically impaired or dislocated which are
subject to any of the rights and easements established by this
instrument.

c. The parties agree to the following casualty
insurance coverages:

1. The Company shall, at its sole cost and expense,
keep and maintain in force policies of insurance covering the
Conference Center insuring against all risks of direct physical loss
commonly insured against fire and extended coverage perils, the
total amount of which insurance after application of any
deductibles shall be not less than 80% of the replacement cost of
the insured property, exclusive of land, excavations, foundations,
and other items normally excluded from property policies.

10



il Commonwealth, through the Association of Unit
Owners of the Condominium, shall, at its sole cost and expense,
keep and maintain in force policies of insurance on the common
elements and units within the Condominium, exclusive of
improvements and betterments installed in units by unit owners,
insuring against all risks of direct physical loss commonly insured
against fire coverage perils. The total amount of insurance after
application of any deductibles shall be not less than 80% of the
replacement cost of the insured property, exclusive of land,
excavations, foundations, and other items normally excluded from

property policies.

iii. The parties agree that all such insurance shall be
secured and maintained in a company or companies licensed to do
business in the State of West Virginia and that each policy shall
contain an agreed amount endorsement and waivers of subrogation
as against the other party and shall name both the owner of the
Conference Center and the Unit Owners Association of the
Condominium as additional insureds to the extent their interest
may appear. The parties further agree to furnish each other with
originals or copies of all such policies and to furnish at all times
and maintain with each other at all times a certificate or certificates
of the insurance carrier or carriers showing that such insurance is
in full force and effect and certifying that the same will not be
cancelled without at least 30 days advance written notice to each of
the parties.

d. All easements established hereby and the use
thereof, shall be deemed to be limited to the extent reasonably
necessary to accomplish the purposes for which such easements
are granted or reserved. Any easements, rights and rights-of-way
established hereunder shall be appurtenant to the estate benefited
thereby, provided, however, that such easements, rights, and
rights-of-way shall be non-exclusive but shall also be for the
benefit and the use of the burdened estate unless otherwise
specified herein to the contrary.

e. In no event shall any reconstruction or replacement
or other structural work which may be permitted hereunder upon
notice (with the right to objection or otherwise) permanently and
materially interfere with or impair or endanger the continuing
rights [t]o full support, access and essential or convenient services
established by this instrument.

f Nothing in this instrument shall be deemed to
permit any diminution or impairment of the area of or any right or
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title or ownership in and to any unit, or any portion thereof, by any
unit owner of the Condominium now or hereafter vested by deed in
any such unit owner without the consent of such unit owner,
provided, changes in and to common elements or limited common
elements (as defined in the Act) may be effected subject to the
terms and conditions hereof. Subject only to the foregoing
sentence, and notwithstanding anything to the contrary contained
in this instrument or elsewhere to the contrary, the Executive
Board of the Unit Owners Association of the Condominium
containing any unit affected hereby shall be the only entity
empowered to act and shall so act for and on behalf of any and all
unit owners and holders of mortgages in the Condominium in
matters pertaining to this instrument and the rights, remedies,
duties and obligations established hereby.

g. Each party hereto agrees to repair, replace, restore,
and maintain all those portions of the Building and equipment in
connection therewith owned by it unless otherwise mutually agreed
upon.

h. The recording by Commonwealth of a declaration
of condominium in accordance with the Act shall be deemed to be
an assignment and transfer of Commonwealth's rights, privileges,
duties, liabilities, and obligations herein established; provided,
however, that this provision shall in no way affect or impair the
obligations of Commonwealth to the Company under the
provisions of the Agreement.

1. All rights, easements, covenants, obligations, and
restrictions set forth in this instrument are intended to run with the
real estate consisting of the Conference Center and Condominium
and pertain respectively and inure to the benefit of the estate and
the owner intended to benefit thereby and to bind and charge the
estate and owner intended to be bound thereby. The conveyance of
the Conference Center as aforesaid is made subject to the
restriction that it will be used as a meeting/conference center with
necessary kitchen, bar, restaurant, and restroom facilities and for
other lawful commercial purposes not inconsistent with the use of
the Condominium as a residential apartment complex. This
restriction shall be a covenant running with the land and
improvements thereon.

26. The Conference Center also defined term in Article 111, 7he Conference Center, of

the Declaration, is further described on plats recorded in the Clerk’s office. The Conference
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Center comprises approximately 33,000 square feet, more or less, making up most of the first
floor or “basement” under the east or downhill facing wing of the building together with certain
walls and portions thereof of the Condominium building. See the Declaration in Deed Book 169,
at page 7.

27.  The Conference Center shares many common elements within the building with
Plaintiff and its unit owners but does not share in the common expenses for operating,
maintaining, repairing, and replacing the common elements.

28.  Defendant is the successor in title and interest in and to the Conference Center.

29.  Defendant acquired and assumed all rights and benefits in relation to the
Conference Center under the Conference Center Deed and the Condominium Documents.

30.  Defendant acquired and assumed all obligations and liabilities in relation to the
Conference Center under the Conference Center Deed and the Condominium Documents.

31. On information and belief, Defendant has been the sole and exclusive title and
assessed owner of the Conference Center.

32.  Defendant owns and controls the dominant estate in relation to the Condominium
manifested in part by the easements created by the Conference Center Deed and described in the
Condominium Documents.

33. On information and belief, since the creation of the Condominium, the
Conference Center has been or should have been assessed in the Assessor’s office as a single
parcel of real estate in the name of Defendant.

Count I -- Conference Center Must Be Declared a Unit
34.  The allegations set forth in Paragraphs 1 through 33 are incorporated as if fully

rewritten herein.
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35.  Article I of the Declaration, Submission of Property, described the land and
improvements that are submitted to UCIOA and states that “[t]here is excepted from this
submission and Declaration that portion of the aforesaid 5.0 acre tract known as the ‘Conference
Center’”. See Declaration in Deed Book 169, at page 3 in Exhibit A.

36. Article III of the Declaration, The Conference Center, describes portions of the
Building, already submitted to UCIOA, and then recites that “[e]xcept for certain easements
appurtenant to the Condominium as hereinbefore described and to the Conference Center, as
hereinafter described, unit owners within the Condominium will have no rights with respect to
the Conference Center which will not be a part of the Condominium and the owner of the
Conference Center will have no rights with respect to the Condominium and will not be
responsible for payment of any portion of the Condominium expenses normally incident to the
ownership of a condominium unit.” See Declaration in Deed Book 169, at page 7 in Exhibit A
(emphasis supplied).

37.  On information and belief, Defendant has never paid assessments to Plaintiff,
including such assessments as should have been paid under their share of the Common Expense
Liability or related to the use and enjoyment of the Conference Center.

38.  Defendant is responsible for its share of the past Common Expense Liability and
for those past expenses attributable to the Conference Center.

39.  Defendant has a non-waivable obligation under the Declaration and the UCIOA to
pay its proportionate share of the Common Expense Liability for the Condominium and to
submit to all other obligations not otherwise lawfully inapplicable to Defendant under the

UCIOA.
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40.  Moreover, “[e]xcept as expressly provided in [the UCIOA], provisions [in the
UCIOA] may not be varied by agreement, and rights conferred may not be waived. A declarant
may not act under a power of attorney, or use any other device, to evade the limitations or
prohibitions of [UCIOA] or the declaration.” W. Va. Code § 36B-1-104.

41.  “In the event of a conflict between the provisions of the declaration and the
bylaws, the declaration prevails except to the extent the declaration is inconsistent with
[UCIOA]” W. Va. Code § 36B-2-103(c).

42.  The Conference Center is a Unit and is subject to the Common Expense Liability,
the assessments for the Common Expense Liability and to the liens to secure the payment of the
assessments for the Common Expense Liability.

Count II — Declaratory Judgment under the UCIOA

43. The allegations set forth in Paragraphs 1 through 42 are incorporated as if fully
rewritten herein.

44.  Under W. Va. Code § 36B-1-103(2), “Allocated Interests” means . . . “[i]n a
condominium, the undivided interest in the common elements, the common expense liability and
votes in the Association.” West Virginia Code § 36B-1-103(6) defines “Common Expense
Liability” as “the liability for common expenses allocated to each unit pursuant to [W. Va. Code
§ 36B-2-107]" while W. Va. Code § 36B-1-103(5) defines “Common Expenses” as
“expenditures made by, or financial liabilities of, the Association, together with any allocation to
reserves.”

45. W. Va. Code § 36B-3-115(b) provides that “[e]xcept for assessments under

subsections (c), (d) and (e), all common expenses must be assessed against all units in
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accordance with the allocations set forth in the declaration pursuant to [W. Va. Code § 36B-2-
107(a) and (b)]”.

46.  Article V of the Declaration, Allocation of Undivided Interests in Common
Elements, describes the manner “[pJursuant to the provisions of the Act, each unit Owner shall
own, together with his unit, an undivided interest in the common elements and such undivided
interest is stated as a percentage of ownership in said common elements with each unit having
the percentage of ownership in the common elements . . .” See Deed Book 169, at page 9 in
Exhibit A.

47. UCIOA and the Declaration impose on each Unit Owner the obligation for
monetary assessment to maintain, operate and replace the Common Elements in accordance with
its Allocated Interest in the Common Elements. See Section VI of the Declaration in Deed Book
169, at page 9 in Exhibit A.

48.  However, during its ownership, Defendant has claimed that the Conference
Center is not subject to UCIOA, based on Article III of the Declaration, and, thus, arec not
obligated to pay their Allocated Interests in the Common Expense Liability for operating the
Condominium.

49.  Consequently, the Conference Center was never “assigned” the “percentage of
undivided interest in the Common Elements . . .”

50. The Conference Center is subject to UCIOA and, thus, is subject to the Common
Expense Liability, the assessments for the Common Expense Liability and to the liens to secure
the payment of the assessments for the Common Expense Liability.

51. Article 1 of the Declaration, Submission of Property, described the land and

improvements that are submitted to UCIOA and states that “[t]here is excepted from this
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submission and Declaration that portion of the aforesaid 5.01 acre tract known as the
“Conference Center”. See Declaration in Deed Book 169, at page 3 in Exhibit A.

52. Article IIT of the Declaration, The Conference Center, describes portions of the
Building, already submitted to UCIOA, and then recites that “[e]xcept for certain easements
appurtenant to the Condominium as hereinbefore described and to the Conference Center, as
hereinafter described, unit owners within the Condominium will have no rights with respect to
the Conference Center which will not be a part of the Condominium and the owner of the
Conference Center will have no rights with respect to the Condominium and will not be
responsible for payment of any portion of the Condominium expenses normally incident to the
ownership of a condominium unit.” See Declaration in Deed Book 169, at page 7 in Exhibit A
(emphasis supplied).

53.  On information and belief, Defendant has never paid assessments to Plaintiff,
including such assessments as should have been paid pursuant to their share of the Common
Expense Liability or related to the use and enjoyment of the Conference Center.

54.  Defendant is responsible for their share of the past Common Expense Liability
and for those past expenses attributable to the Conference Center.

55.  Defendant has a non-waivable obligation under the Declaration and UCIOA to
pay its proportionate share of the Common Expense Liability for the Condominium and to
submit to all other obligations not otherwise lawfully inapplicable to Defendant under UCIOA.

56.  Moreover, “[e]xcept as expressly provided in [UCIOA], provisions [in UCIOA]
may not be varied by agreement, and rights conferred may not be waived. A declarant may not
act under a power of attorney, or use any other device, to evade the limitations or prohibitions of

[UCIOA] or the declaration.” W. Va. Code § 36B-1-104.
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57.  “In the event of a conflict between the provisions of the declaration and the
bylaws, the declaration prevails except to the extent the declaration is inconsistent with
[UCIOA].” W. Va. Code § 36B-2-103(c).

58. As a direct and proximate result of Defendant’s actions, assertions and
representations, Plaintiff has suffered and will continue to suffer damages in an unknown amount
to be determined by the jury.

Count III — Declaratory Judgment Under the UCA

59.  The allegations set forth in Paragraphs 1 through 58 are incorporated as if fully
rewritten herein.

60. In the alternative, if the Condominium is not found to be subject to UCIOA, the
Condominium is subject to the UCA and the Conference Center must be declared a unit and
assigned an Allocated Interest. Former W. Va. Code § 36B-1-103(6) defines “common expense
liability as “the liability for common expenses allocated to each unit . . .” while former W. Va.
Code § 36B-1-103(5) defines “common expenses” as “expenditures made by or financials
liabilities of the Association, together with any allocations to reserves.” Former W. Va. Code §
36B-3-114 states “common expenses shall be assessed against all the units in accordance with
the common expense liability allocated to each unit.” The uniform UCA defines this allocation
of common expense liability as the “Allocated Interest.”

61. Article V of the Declaration, Allocation of Undivided Interests in Common
Elements, describes the manner “[p]ursuant to the provisions of the Act, each unit Owner shall
own, together with his unit, an undivided interest in the common elements and such undivided
interest is stated as a percentage of ownership in said common elements with each unit having

the percentage of ownership in the common elements . . .” See Deed Book 169, at page 9 in
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Exhibit A. The UCA and the Declaration impose on each Unit Owner the obligation for monetary
assessment to maintain, operate and replace the Common Elements, in accordance with its
Allocated Interest in the Common Elements. See Section VI of the Declaration in Deed Book
169, at page 9 in Exhibit A.

62.  However, during its ownership, Defendant has claimed that the Conference
Center is not subject to UCA, based on Article III of the Declaration, and, thus, Defendant is not
obligated to pay their Allocated Interests in the Common Expense Liability for operating the
Condominium. Consequently, the Conference Center was never “assigned” the “percentage of
undivided interest in the Common Elements . . .” or in other words, given its allocated interest in
the Common Elements.

63. As a direct and proximate result of Defendant’s actions, assertions and
representations, Plaintiff has suffered and will continue to suffer damages in an unknown amount
to be determined by the jury.

Count IV - Conference Center Part of the Condominium Subject to UCA

64. The allegations set forth in Paragraphs 1 through 63 are incorporated as if fully
rewritten herein.

65. The Conference Center is subject to UCA, and, thus, is subject to the Common
Expense Liability, the assessments for the Common Expense Liability and to the liens to secure
the payment of the assessments for the Common Expense Liability. Article I of the Declaration,
Submission of Property, described the land and improvements that are submitted to the UCA and
states that “[t]here is excepted from this submission and Declaration that portion of the aforesaid
5.01 acre tract known as the “Conference Center”. See Declaration in Deed Book 169, at page 3

in Exhibit A.

19



66. Article IIT of the Declaration, The Conference Center, describes portions of the
Building, already submitted to UCA, and then recites that “[e]xcept for certain easements
appurtenant to the Condominium as hereinbefore described and to the Conference Center, as
hereinafter described, unit owners within the Condominium will have no rights with respect to
the Conference Center which will not be a part of the Condominium and the owner of the
Conference Center will have no rights with respect to the Condominium and will not be
responsible for payment of any portion of the Condominium expenses normally incident to the
ownership of a condominium unit.” See Declaration in Deed Book 169, at page 7 in Exhibit A.
The Conference Center is a Unit under UCA and former W. Va. Code § 36B-3-114(b) provides
that “[e]xcept for assessments under subsections (c), common expenses shall be assessed against
all units in accordance with the common expense liability allocated to each unit.” (Emphasis
supplied).

67. On information and belief, Defendant has never paid assessments to Plaintiff,
including such assessments as should have been paid pursuant to their share of the Common
Expense Liability or related to the use and enjoyment of the Conference Center. Defendant is
responsible for their share of the past Common Expense Liability and for those past expenses
attributable to the Conference Center.

68.  Defendant has a non-waivable obligation under the Declaration and UCA to pay
its proportionate share of the Common Expense Liability for the Condominium and to submit to
all other obligations not otherwise lawfully inapplicable to Defendant under UCIOA.

69. Moreover, “[e]xcept as expressly provided in [UCA], provisions [in UCA] may

not be varied by agreement, and rights conferred may not be waived. A declarant may not act
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under a power of attorney, or use any other device, to evade the limitations or prohibitions of
[UCIOA] or the declaration.” (Former W. Va. Code § 36B-1-104).

70.  “If a conflict exists between the declaration and the bylaws, the declaration
prevails except to the extent the declaration is inconsistent with [UCA].” Former W. Va. Code §
36B-2-103(c).

71. As a direct and proximate result of Defendant’s actions, assertions and
representations, Plaintiff has suffered and will continue to suffer damages in an unknown amount
to be determined by the jury.

Count V — Declaratory Judgment at Common Law

72.  The allegations set forth in Paragraphs 1 through 71 are incorporated as if fully
rewritten herein.

73.  In the alternative, if the Conference Center is exempted from the Condominium
and UCIOA or UCA, Defendant is responsible for its fair share of the costs associated with the
maintenance and operations of the Condominium under West Virginia law.

74.  In the event that the Court does not declare that the Conference Center is a “unit”
under either UCA or UCIOA, then Defendant nonetheless under the common law or principles
of servitudes is liable for its fair share of costs and expenses incurred by Plaintiff to maintain,
operate, repair, or replace the elements shared in common with the unit owners of Mountain
Lodge.

75.  Under common law, the intent to create a servitude may be expressed or implied.
No particular form of expression is required.

76. A servitude may be created to burden or benefit any estate in land or another

servitude.
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77.  The servitudes for the benefit of Defendant in relation to the Conference Center
are real, substantial and render value to Defendant the burdens for which are wholly borne by
Plaintiff (which means every Unit Owner within the Condominium).

78. The servitudes for the benefit of Defendant in relation to the Conference Center
satisfy the requirements of the statute of frauds.

79.  Also, it would be a manifest injustice to Plaintiff if Defendant is permitted to
evade its fair share of costs incurred by Plaintiff to maintain, operate, repair, or replace the
elements shared in common with the unit owners of Mountain Lodge.

80.  Defendant is or should be estopped to deny the existence of one or more
servitudes for the benefit of Defendant in relation to the Conference Center.

81. Further, one or more servitudes for the benefit of Defendant in relation to the
Conference Center were created by implication and thus have corresponding liabilities to
Plaintiff therefor, and for which Plaintiff is entitled to be paid or reimbursed for.

82.  Further, servitudes are implied for the benefit of Defendant in relation to the
Conference Center and thus have corresponding liabilities to Plaintiff therefor, and for which
Plaintiff is entitled to be paid or reimbursed for.

83.  Whether or not the Conference Center is determined to be part of the
Condominium and subject to UCA or UCIOA, the Conference Center is part of the building and
enjoys the use thereof, as well as the use and benefits from the building’s infrastructure, utility
systems, building systems etc.

84.  The Condominium, which includes the building in which the Conference Center

is situate, was created in 1982. On information and belief, Defendant has never paid assessments
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or its fair share to Plaintiff, including for costs associated with those elements of the Building
shared between the Condominium and the Conference Center.

85.  On information and belief, Defendant has enjoyed the use and benefits of the
Condominium, the Building, the Common Elements for 38 years without paying its fair share of
the costs of maintaining, operating, repairing, and replacing the Condominium, the Building, and
the Common Elements.

86. As a direct and proximate result of Defendant’s actions, assertions and
representations, Plaintiff has suffered and will continue to suffer damages in an unknown amount
to be determined by the jury.

Couﬁt VI — Breach of Contract in the Conference Center Deed

87.  The allegations set forth in Paragraphs 1 through 86 are incorporated as if fully
rewritten herein.

88. The Conference Center Deed constitutes a contract imposing on Defendant the
costs, expenses, obligations, and liabilities for repairing, replacing, restoring, and maintaining
“the Building and equipment in connection therewith owned by it unless otherwise mutually
agreed upon.”

89.  Under the Conference Center Deed, Defendant has a right of ownership in the
“Building and equipment in connection therewith” because Defendant is the dominant estate and
owns the dominant rights created thereunder.

90.  The ownership of dominant rights in an easement creates a servitude as described
in Count V supra.

91.  Plaintiff for many years has sought Defendant to bear or pay its fair share of the

costs, expenses, obligations, and liabilities for repairing, replacing, restoring, and maintaining
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“the Building and equipment in connection therewith owned by it unless otherwise mutually
agreed upon.”

92.  Defendant has failed or refused to bear or pay its fair share of the costs, expenses,
obligations, and liabilities for repairing, replacing, restoring, and maintaining “the Building and
equipment in connection therewith owned by it unless otherwise mutually agreed upon.”

93.  Repairing, replacing, restoring, and maintaining the Building and equipment are
constant, continuing, and recurring obligations and liabilities attached to the ownership, use and
enjoyment of them.

94.  Defendant has breached its contract with Plaintiff.

95.  Defendant continues to breach its contract with Plaintiff.

96.  Defendant’s failure or refusal to bear or pay its fair share of the costs, expenses,
obligations, and liabilities for them has directly and proximately caused Plaintiff and its
Members damages and injury.

97. Plaintiff is entitled to an award of money because of Defendant’s breach or
breaches of the Conference Center Deed.

Count VII — Quantum Meruit

98.  The allegations set forth in Paragraphs 1 through 97 are incorporated as if fully
rewritten herein.

99.  Plaintiff has paid or incurred all of the costs of maintaining, operating, repairing,
and replacing the Building, the Condominium, and the Conference Center.

100.  Plaintiff reasonably expected to be paid by Defendant for such goods and services

under based on the Conference Center Deed.
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101.  Plaintiff is entitled to recover from Defendant its share of the costs paid by
Plaintiff in relation to maintaining, operating, repairing, and replacing the Building, the
Condominium, and the Conference Center.

102.  Plaintiff has conferred upon Defendant significant value over the years in in
relation to maintaining, operating, repairing, and replacing the Building, the Condominium, and
the Conference Center.

103. Meanwhile, Defendant refuses to bear its fair share of those costs.

104. As a direct and proximate result of Defendant’s actions, assertions and
representations, Plaintiff has suffered and will continue to suffer damages in an unknown amount
to be determined by the jury.

Count VIII — Unjust Enrichment

105.  The allegations set forth in Paragraphs 1 through 104 are incorporated as if fully
rewritten herein,

106. Defendant, because of its ownership of the Conference Center and the appurtenant
easements in and to the Condominium, enjoys the Building and the Condominium without
bearing its fair share of the costs of maintaining, operating, repairing, and replacing the Building,
the Condominium, and the Conference Center.

107.  Plaintiff has conferred upon Defendant significant value over the years in in
relation to maintaining, operating, repairing, and replacing the Building, the Condominium, and
the Conference Center.

108. By failing to pay to Plaintiff any Assessments or its fair share of the costs

associated with maintaining, operating, repairing, and replacing the Building, the Condominium
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and the Conference Center, Defendant has been unjustly enriched at the cost of Plaintiff and its
Members.

109. As a direct and proximate result of Defendant’s actions, assertions and
representations, Plaintiff has suffered and will continue to suffer damages in an unknown amount
to be determined by the jury.

Count IX — Reformation of the Conference Center Deed and the Declaration

110.  The allegations sct forth in Paragraphs 1 through 109 are incorporated as if fully
rewritten herein.

111. Under the Conference Center Deed, Defendant is the dominant estate and owns
the dominant rights in the easements created thereunder, which ownership and rights impose
certain obligations and duties on Defendant to pay the costs associated therewith.

112.  In the event that there is an adjudication or declaration under any of the foregoing
counts that Plaintiff is not entitled to money damages at law or, in lieu thereof, to equitable relief
in the form of reimbursement or a continuing obligation to pay its fair share of the costs of
maintaining, operating, repairing and replacing the Building, then Plaintiff is entitled as a matter
of law to an adjudication or declaration that that the Conference Center Deed or the Declaration
or both of them, or certain clauses or provisions therein, or as enforced together, are or may be
unconscionable to Plaintiff and its Members.

113. In the event that there is an adjudication that the Conference Center Deed and the
Declaration, or clauses or provisions therein, or as enforced together, are or may be
unconscionable, then this Honorable Court should refuse to enforce the same and, further, to

reform and enforce the remainder of the Conference Center Deed and the Declaration without the
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unconscionable clause or clauses or provision or provisions to avoid the unconscionable result to
Plaintiff.
Count X — Rescission of the Conference Center Deed

114. The allegations set forth in Paragraphs 1 through 113 are incorporated as if fully
rewritten herein.

115.  Under the Conference Center Deed, Defendant is the dominant estate and owns
the dominant rights in the easements created thereunder, which ownership and rights imposes
certain obligations and duties on Defendant to pay the costs associated therewith.

116. In the event that there is an adjudication or declaration under any of the foregoing
counts that Plaintiff is not entitled to money damages at law or, in lieu thereof, to equitable relief
in the form of reimbursement or a continuing obligation to pay its fair share of the costs of
maintaining, operating, repairing, and replacing the Building, then each party to the Conference
Center Deed should be relieved of its rights and obligations thereunder.

117.  In the event that there is an adjudication or declaration under any of the foregoing
counts that Plaintiff is not entitled to money damages at law or, in lieu thereof, to equitable relief,
then the servitude and easement rights and obligations created by the Conference Center Deed
should be rescinded and terminated.

Prayer for Relief

Based on the foregoing, Plaintiff, The Mountain Lodge Association, under W. Va. Code

§ 55-13-1 and other West Virginia law, hereby prays for relief of this Honorable Court to

declare, order and decree that:
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A. Plaintiff is entitled to declaratory or other relief consistent with its allegations and
claims set forth in Counts I, II, III, IV, V, VI, VII, VIII, IX and X of the Second Amended
Complaint, whether such relief is sought independently or alternatively;

B. The Conference Center is a “unit” under UCIOA or UCA and thus subject to the
Declaration;

C. All provisions of the Declaration and the Conference Center Deed that purport to
exclude the Conference Center from the operation of UCIOA or UCA are void and
unenforceable under UCIOA, UCA or other West Virginia law;

D. Defendant pay to Plaintiff all assessments or costs related to the Conference
Center that should have been paid to Plaintiff since the creation of the Condominium through the
date of judgment;

E. On a going forward basis, Defendant pay to Plaintiff all assessments and costs
related to the Conference Center that should be paid to Plaintiff after relief is granted to Plaintiff;

F. Defendant pay contract damages commensurate with Defendants” fair share of the
costs to maintain, operate, repair, and replace the Condominium, the Conference Center, or the
elements in common between them;

G. Plaintiff is entitled to equitable relief commensurate with the economic value of
the benefit conferred upon Defendant with regard to the maintenance, operation, repair, and
replacement of the Condominium, the Conference Center, or the elements in common between
them.

H. In the alternative, reformation of all provisions of the Declaration and the
Conference Center Deed purporting to exempt, exonerate or relieve Defendant from reimbursing

or contributing to Plaintiff with regard to Defendant’s share of the costs to operate, maintain,
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repair, and replace the elements and components of the Mountain Lodge Building as
unconscionable;

L In the alternative, recission or termination of the servitude and easement and
obligations created by the Conference Center Deed,

J. In the alternative, declaring that all provisions of the Declaration purporting to
exclude the Conference Center from the imposition of the Allocated Interests, the Common
Expense Liability or liens are void and unenforceable under UCIOA, UCA or other West
Virginia law.

K. Defendant pay to Plaintiff damages in an amount to be determined by the jury.

L. Defendant pay Plaintiff its costs and reasonable attorneys’ fees for prosecuting
this civil action and other remedies, to which it may be entitled under UCIOA, UCA, or other
West Virginia law or in equity.

M. Grant Plaintiff such other relief to which it is entitled at law or in equity.

The Mountain Lodge Association demands a trial by jury.

THE MOUNTAIN LODGE ASSOCIATION

By its counsel

/s/ Mark A. Sadd

Mark A. Sadd (W. Va. Bar No. 6005)
Ramonda C. Marling (W. Va. Bar No. 6927)
Andrew W. Holbrook (W. Va. Bar No. (1083)
Lewis Glasser PLLC

P. 0. Box 1746

Charleston, West Virginia 25326

(p) 304.345.2000

(f) 304.343.7999
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zi DECLARATION ESTABLISHING A PLAN FOR CONDOMINIUM owmnnsnzp L

u@_"organlzed under the laws of the State of South Carolina
- {hereinafter called the "Declarant"), with-its principal"

. - office and place of business:-at 1517 Gregg SLreat, columbia. .
,QSOuth Carollna 29201, dnes hereby declare- Yoo 0 L

;_1w1th a portion of the building erected thereon and all -

.. easements, rights-of-way and other rights and ubligations R
. appurtenant thereto, (hereinafter more specifically described. .
i 'and referred to as-the.“Property")b/EOAthe provisions of - "

“known as the Uniform Condomlnlum'hct and herexnafter referred;_
© to as the "Rot®:- T _.g_.fﬁ_: e . : -

,in Edray Tax District of Pocahontas County, West Virginia . "
" pituate approximately 2.8 miles east of West Virginia S
.. Secondary Route 9; being east of Snowshoe Drive extended and ...
.- roughly 87 feet north of the Trestop Condominium northern
-.'boundary as shown on a map recorded in Plat Book 2, Page 21,

ij’Pocahontas COunty cOmm;salon and being more partlcularly
'ffgdescrlbed as f0110ws. o . ; :

T

- Of A ‘TRACT- OF 5.01. ACRES AND CERTAIN IMPROVEMENTS .

. THEREON AND APPURTENANCES THEREUNTO BELONGING SITUATE::
- AT SNOWSHOE SKI RESORT, EDRAY TAX DISTRICT, POCAHONTAS

- COUNTY, WEST VIRGINIA PURSUANT TO CHAPTER 36B - , -

- OF THE CODE OF WEST VIRGINIA OF 1931, .AS_AMENDED °

THE CDMMOHWEALTH GROUP, a general partnership

'.I. atfmusszon OF PROPERTY

The Declarant hereby submits the 1and togather

Chapter . 36B of the Code of West Virginia-of 1931, as -amended,’

- A. The Land ~ All of that tract of land situate

and Plat Book .2, Page 9, in the Office of the Clerk of the-.

=cammencing at a found iran pln, ‘the northeast Ve
.corner of Treetop condominium, thence N, 32° 211
_le" B., 117.72 feet, to the beginning, a- 5/8“ :
30" iron pin, .the southeast corner of the- herein- ;fj
.. after described tract, thence westerly, 1 line, =~
. -mear the northern boundary of tlie:above referenced
', and recorded Treatop tracts 8. 81° 34' 06™ W., -
- .."587.30 feet to an iron pin, the -southwest:corner .
. of the tract, thence, northerly, 4. lines, -rumning - -
" near the eastern edge of an exmstlng Snowshoe;-j 2
"nutlllty rcad' Lo : B S

. N. 00° 26' 06‘ E., 91 15 feet, to. n's iron pinff

"_ M. oa° 25' 12" n., 61.00. feet, to an 1=bn pinfﬁ_




" there is’ excepted frdm thie'eubmission end'neclaretxen th&t;l:T-

;;Thatgportioe;of-the.building'which;is;herebyasubmitted_po .

- N. 13 55"JE“EE;13117e64ﬁfeete'.
. 220 317 oe'} E., 1za zs feet.?"" i

“"*Thaeee,'easterly, - llne,

. 64‘ 27"30' E., 339 50 feet;f.”

haT; fTheﬁcet EOutherly,’S.Iines{%=
T ‘8. 63 57' 00% Bos 105 78 feet,-

"55_519° 42T 42 E.,.zml 52-feet,,

L 11’ 25 12' E., 209.27 feet, to the .

AR beginning, and containing 5.0l -acres, more o
T-“less, and as shown .on a survey made by. Power S
’ nEnglneeang Company, Inc, dated October 13,1982, .
-8 capy’ of which is- attached hereto as- Exh;bxt No,1'~

L .
v

portion of the aforesaid 5.0l acre tract known as the - ]
*Conference Center® conveyed by ‘the Declarant to. ‘Snowshoe -~ .
Corporation by deed dated November _ , 1982, recorded simultaneouﬂly v
with this. Decleratlnn in said clexrk¥s offlce. as said X

- Conference Center is shown on Exhibit 2 attached herew:ﬁﬁ

which exhibit together with the aforésaid deed.are by
reference made a part hereof. 5aid deed is hereinafter

.referred to ‘as’ the “Conference Center Deed._.yﬁa._

The real estate heraby submltted to- the Act 8-

”ﬁpnrt of the same property conveyed to the Declarant. by KO
- ‘Snowghoe Company, a corporation, by deed -dated-April 12,;_'~-n

1982, and of record in said Clerk's office-in Deed Bocok 164, '
.at page 628, and by corrective deed dated -Octaber 26, 1982,f.'_,
also of record in said Clerk's office and ‘is a part of the-
:same real- estate. conveyed to Snowshoe Company by Mower .-

.-Lumber Company, a corporation, by deed dated Septembex a,-

71973, and of record in said Clerk's office 'in. Deed Book' 129"

2 wat:page 650, to which deeds and survey reference is- here.-J"_%g
,kmade for-a further descrlptlon of sald land. . 0T

ST - Be Portions of the Build;ng. There aa\cOnatructaﬂ
upon the 5.01 acres a four-story building at -a ‘location-:ané
"in the configuration as .shown on Exhibit 3 .attached hereto, -




" . beams and walls (except walls or portions thereof designeted

“+'. to the condominium are more particularly. described I.n th].s
T Declaration and in’ the COnference Center Deed.-»‘

";uand egress from and to Snowshoe Drive and .to use- Snowshoe'?V;
. brive (West Virginia Route 9/3), and the other public roads..

- -A.‘of-—way over, acrosa and through the property -of Snowshoe -

. . removing, repairing, operating and maintaining such water,.:

"7=H5 01 acre site.z‘_v

.and fire protect:.on of ‘the Condominium. P

.-{-3j11nes now located or hereafter constructed on the property:

.~the provisions of the Act consists of the upper three -
» . floors, all sites on the ground for footers and pillars for
- the structural supports necessary to support the upper three-

floors of the building together with the footers, pillars, .

“on Exhibit A attached to the Qonference Center Deed as .. SRR
. being part of the conference Center) situate thereon, all as
© hereinafter -described. -The Conference Center which. is not a *
" part of the condominium but which has heen deeded tq Snowshoe
~ Company and will be owned and operated by it and its successora,
- - grantees and assigns is excluded from the submiesion.  The: - .

"~ actual description of the Conference . Center and its relatlonsth‘

: "'i. C. AEE urtenant Easements and nghts-of-Way. ’The,
) follow1ng easements and rights—cf-way are a part. of and -
appurtenant to the land and that portion of the bulldxng

E wh:Lch are herehy suhnitted o the Act:e

A g anexcluszve ‘easements -and rlghts-of-way_f-
i»to use the -£ifty (50} foot right-of-way providing ingress

within Snowshoe Resort to provide unrestricted ingress: and
egress for all purposes to and -Erom the COndominlum..'

: A “ 2 A.nonexclusive easement and r1qht—of~way

over’ and ‘across -the streets, roads, parking. lots, trails and -
- other areas designated by Snowshoe Company..for public use, .
for access to -the publlc recreational faCllltlﬂs of the:
SnowshOe Resort. s N . :

3. Such nonexclus;ve easements and raghts-
Company, for the purposea-of comstructing, locating, 1nsta111ng,
- natural .gas, sewage, electrical,.telephonic and other cen it .

7 - utdlity delivery or distribution lines and facilities as may
‘. be necegsary for the. development, use: and enjoyment of the. /-

L 4. A nonexc1u51ve easement 0 utilize ‘the-
=’property ‘immediately surrounding and adjacent to the property
hereby conveyed -as necessary to provide for the Lma.lntenance !

e - DB The nonexclusiva rlght and-lxcenae to. .
A'conneet onto any water supply lines and sawage dlscharge

» "of Snowshoe Company,  subject omnly to the obligation o pay




'3';and stalrway,__

Qj:non-exclusive easement within the Conference Center. in the-
- Yo immediate proximity of the trash chute for facilities to
‘:gcollect ths trash eminating from ‘the -trash chute;

ilpart or parts thereof remain -in existence,. including -any

‘.~for ingress, egress and regress, for pedestrian traffic and

@ persomnel. over, thraugh and Aacross. corridors,elobbles,
.~ -shaits, and open spacdes ‘and ‘areas sufficient to:provide’ for-
. 'maintenance, inspection, repair, replacement and removal of
- 'the Condominium or. any part therxeof and (L) non-exclusive

-?’fair and reasonable user serv1ce fee for water and sewage
disposal services..e B i RE '..24,' o o . _
S - 6. An exclusive easement through the cOnference'
Center for all existing pillars, load-bearing walls, heams e

and other structural members Situate therein or . abutting
thereon' e - ; ST

' oA rV(i) Exclueiva easements for anﬂ owne:ship ;

of e11 utility chases and lines, including, but not: necessarAIY.
limited to, drainage, .water, sewer, electrie,  telephone, : N
sprinklex, cable television lines and ducts or lines for the

“discharge of waste gas, air, smoke and fumes, all aa. now .
located and existing through the COnference EEnter,; -

: - (44) Exclusive easements for ena ownership“
‘of all existing passenger elevators and mechanical : and cee

' -equipment - rooms and personal property and fixtures “in-
fconnection therewith,, ST ) .

. ‘ R C £ T4 ) An exelusive easement ' for’ ana ffﬁ-'b
'nawnership of portions of .the existing main.lobby fireplace A

o : ) {iv) An exclusive easement !or and
;ownershlp of .an exlsting emergency exit stairway,"-‘ R

. ' - 7‘ij ‘An ‘exclusive easement £or and
’"'ownership of an’ existing trash chute; together with a

i - (vi) A right to full support or the ;
COndaminium and all parts thereof ineluding without limitation
the right to install, maintain,. inspect, repair, replace and
‘remove from time to time all footers, pillars, walls, -
. ~foundations .and other structural members, facilities and "

‘- property as are sufficient at all times to support the . - - .
- Condominium and so long thereafter as the:real and peraonal
.. property and fixtures constituting gsuch. Condeminium or any:’

reconstruction or replacement 'thereof in.whole .or.in. ‘part’ in-
“.the event of damage or destruction by casmalty:or other. -
cause, together with {a) a non-exclusive easement or eaaements ﬂ“

by mechanical .or similar means for equipment,.material- and

~easements for . and the right to . install, maintain, -repair, - *°
ireplace and remove:from.time;to;timenpipes,ggables,fductsl'




'7ﬂto temporarily place. ladders and eguipment agaznst portions |

.f“;manner £rom and through ‘the utility chases and ventilation . -

" 'all such frash, exhaust and waste gas, aix, smoke, fumes, - -°
. .water, moisture, drainage and -sewage as shall-be reasonable:

'.”-,;Conferance Center and any structure or improvement therein;.

. together with an easement %o construct, maintain, inspect,
= repair and replace when reascnably necessary within -the. - ...

;'Condnmlnlum in the same: location, ‘at the sole expense and e

'”~ob3ection, any- then existing pipes, 'cables, ducts and

ff;mechanlcal means and structural members maintained-entirely.
' -for partially for the beneflt of the COnference Center,‘}f-

,i.the non-excluslve right of ingress, egress and regress-
‘‘through the Conference Center to .provide access to the- trash

and conduits ‘of every ¥ind and mnature for drainage, water,
" sewage, electricity, energy, telephone, sprinkler, cable -

.-television and communications’ and -utilities of’ whatsocever ..
nature which may be necessary and. convenient for use in- - ::.
" eonnection with the Condominium 1ncludlng further the right -

of the Conference Center owned by the Company as reasocnably
necessary in the exercise of the- rlghts hereby -réserved and."

fjdescrlhed--_;; R Y
{v11) whe right to diseharge in-a lawfuI;

- lines owned by the Condominium through the Conference Center:

'H-havlng due regard and care for the use and enjoyment of- the’;

Conference Center pipes, cables, ducts and conduits sufflcientf
"1 to accommodate the easement for the aforesaid discharge for e
-;'ithe beneflt of the COndomlnlum,“ﬂ:#”;L_ : o : I

TR D twiil) - Sub:ect to" the obl;gatxnns ‘for
-;support and the edsements granted by this deed, the r1ght -
from time to time to reconstruct or-replace within the.

risk of the Condominium, and after the expiration of ‘the.

30th day following the receipt by the Conference Center - .. .

- owner and all holders of mortgages thereon or any portion:

. thereof of written notice of such effect without receipt by’
. the Condominium Association-of Unit Owmers, of notice of any

conduits, enclosures, machinery, equlpment, pedaatr:an and :

o et (ix) A non-exclusive right of ingresa,‘f
egress and xegress “through the public areas  of the.Conference:.
.Center for the use of the Condominiym and its Association: of
L-Undit Owners, unit owners, and the;r employeea, agents, N
'jguests and 1nvitees. and; "" e T g

IR T (%) ' The non-exclusive rlght to ‘use ‘the -
a existing trnsh compactor and . freight elevator located wlthin N
. the Conference Center and owned by the Cdmpany’ together with

. chute and freight elevator for the use’ of the Condominium-
' and its Association of Unit Owners, un;ts owners - and their_
;;employees,sagents, guests and 1nv1tees. B

1




. cre ‘p. Other Rrghts and Oh11gatrons. All other ©
A,rlghts vested in thé peclarant which are not. atherwise set
forth herein but which are more particularly-described in’
the Conference Center Deed, which rights are incorporated
herein by reference and made a part hereof ‘as- 1f set forth
‘.:herern verbat;m. : = W e

All of the forego;ng land, poxtions of the.huilding
_ and the appurtenant easements and other rights-and oblrgatlons
--shall be herelnafter referred to- as. the- "Condominlum. e

' II. NAME AND ADDRESS OF THE connomnrtm

I “phe name. and address of ‘the Condominitm '’ herehy

A_created ghall be "Snowshoe Mountain Lodge Condominium,” - .

.. Snowshoe Drive, Snowshoe, West Virginia 26201. - The entire '~

© L condomindium. is located in Pocahontas County. West virgrnia PR
o Only. oL el . R o ‘s -

III.- THE CONFERENCE CENTER

o ‘The building. hereinbefore -described which contains
'the Condominium also contains on the first floor thereof the -
-Conference Center which is owned by Snowshoe Company, a .
.corporation, by virtue of the Conferemce Center Deed. The ' -
-Conference Center consists of approximately 33,000 square: - . . .
" feaet, more or less, making up most -of the first'floor or
‘"hasement™: under the east or downhill facing w:.ng of the -
“building together with certain walls and portions thereof. S
. .The Conference Center is shown on Exhibit ‘2 attached hereto., "‘
Except for certain.eagements appurtenant to the Condominium: .
. . as herernhefore described and to.the Conference Center, as
. .- ¢ * hereinafter described, unit owners within the. COndomlnium
- . 'will.-have no rights with respect to the Conference Center
“. ' which will not be a part of the Condominium and the :owner of:
"the Conference Center will have no rights with respect to
‘the -Condominium and will not be responsible for. payment of . -
o-.any portion of the Condominium expenses normally incident to.- -
the ownership of a.condominium unit. ‘Reference is here made . -. ..
_ to the:Conference -Center Deed for .a’ more part;cular description Lo
. of. the Conference Center. : ) oo '

v, THE cownonmmu e

A The cbndominium consists .of portions of “ehe. land.
/  ipor~ions of the building and the easements.and  other’ rights o
F_ 1. . appurtenant’ thereto, and contains a total of 229 residential -’
" .units. which shall be the maximum number of units’ that may be =~ * .
| - . created in the Condominium. The owner of a. unit, as’ hereinaiter
- - ‘defined, . is herein called a "Unit Owner" -and ‘the owners.of .
“«all units .are ‘herein cpllectively referred.tosas -the “Unzt ..
EOwners.“ The ProPerty maklng upwthe Condomrnium shall be - s




" are delineated and. described in Exhibit 3 attached hereto.

f'\ & .graphic description of. each ‘of .the units within the : ... :
. building is set forth on Exhibit 4 attached hexeto. . The 229 o

A"-nnd Unlt 139 as. followsn

fp;'st, Moritz R (2 Bedrooms)
'-;Unzt 139

'?iTthe unit. boundar;ea as hereinbefore descrlbed.

“ . - acre.tract except that portion which.-is part of .the conferénce
" ’Ccenter as described and shown on. Exhibit 2; the appurtenant

'n?“'everythlng else within the top three floors. of the building c
:, that. is not included within the individual units. themselves, '

..divided lnto units and common elements aa follows

. Sk A. - The' Un;ts.. " For. pnrposes of identification,
all unlts in the Condominium are identified by number and -

" No unit bears the same identifying number as any other. uniﬁ;.,

upits in the Condominium. c0n31st of elght different types

Unit EXE -f.fat-‘“

Zermatt {1 Bedroom)-*'-V
Zermatt R (1 Bedroom)
- Innsbruck (2 Bedrooms). -~ . . -
""Innsbruck R (2 -Bedrooms} ==

" Davos. {2 Bedrooms) L
Davos .R- (2 Bedrooms) ..
" St. Moritz (2 Bedyooms)

o S The Zermatt and Zermatt R unzta are 14 feet by 36
feat and contain 504 .square feet. Innsbruck ‘angd ‘Iunsbruck - R
"units .are l4 feet by 30 feet.with a second bedroom 14 feet o
by 17 feet and ‘a. total square footage.of 742 feet, - ‘Davos ,
and Davos R units are 14 feet by 36 feet with a second ..~
bedroom'14 feet by 19 feet and a total,sqguare footage of 770 -
feet. The St. Moritz and St. Mortiz R units are 28 feet. hy
. 36 feet and have a total of .1, 008. square feet., - The basic
. layout of each of. the. unit types is .shown in: Exhibit.4. . .-
'attached hereto. - The boundary of each residentlalxunlt S
‘consists of the area. surrounded by the walls, floors and M o
~ceilings and includes all lath, furring, wallboard,. plastarhwa;d,V
,Aplaster,npanellng, tiles, wallpaper, paint, finished flooring
“and. any other material constituting any part of the finished
surfaces thereof together with all door steps,. stoops,.. Lo
‘balconies and-all exterior doors and windows.ox. other - :
-~ fixtures designed to serve. a. single .unit but 1ocated outside

. - 8 Common Elemants. The common elemants of’ the . ;;
" Condominium consist of all of. the land making up the-5.0L. ;

- @pasements and other rlghts .as .hereinbefore described; -.

3fjrncludlng but not. 1imited to footers, pillars, beams,. load-bearinq*
{walls and. othex: structural membars, air rlqhts. utility-f: L ¥

RS




"-systems, chases, .gentral. television antenna systems. roof.-~-'

.. stairs and stairways, atriums, main lobby and|fireplace . .. .. -~
““therein, - skylights, passenger elevators, trash- chute, - -

" ponds, built-in seating, playground (Hipporarium}, ski '

. with. any of the common elements. All of the major common:
-elements of the Condominium are set forth and shown on

'outsxde the unlt boundaries as herexnhefore deflned- ,;

=_Owner shall own, together with hie unit, an undivided .
. interest in the common elements and such undivided: 1nterest'
"is. stated as a ‘percentage of ownership in ‘said common'.
- elements with each unit having the percentage of ownership
“in the common elements as set forth on Exhibit 5 attached ,

-space in each unit as 'a percentage of . the total square feet ﬂﬁfaf.l
is as follows.,l"
fwype'of'Unlt L e . +the Common -Elements

./ germatt and Zermatt R ' .:;15,?,-ff:3-3534%‘,;
" .Innsbruck and Innsbruck R L

perimeter walls, bearing walls, floors and ceilings, hallways,

observation deck, library and fireplace therein, trout .

storage area, walkways, freight loading. dock,lparking areas |
and all fixtures and personal property used in connect10n=-

Exhibit 3 attached hereto. . The only limited common elements
as -defined hy the Act included within the ‘Condominium are.
-the balconies and all exterior doors and windows or other ;l“
‘fixtures designated. to serve a eingle unit but- located .

s ALLOCATION OF ‘UNDIVIDED - INTERESTS IN common ELEMEHTS” Y

Pursuant to' the provisiona of the Act, ‘each unit

‘hereto. The percentage of undivided interest in the common Tfﬁfﬁ‘
elements is assigned according to the square feet of living =~

:0f living space of all units. -The percentage -of undivided :
interest -in the common: elementl ‘For the unlta ‘in: the condominium s

e

.Eﬂercentage 6f{1nteresﬁ”inf'u

A;DeSlgnation 35’: S S Assigned to. Each- Unit E,fégl,'i

ST 52028 L -
- -5399% -

"Davos and-Davoes R - S e T .
-8t. Moritez -and. St' Moritz R ' - A'f‘ s TD6TS ' r T
CUmdt139 L T e T 03534

o

'%VI.. ‘COMMON" EXPENSES -AND suanusf?ﬂi~ -

" LarL- costs of ma;ntenance, repair and replacement 5

‘-g*of common elements necessitated by the negligence or misuse

. "by 'any oocupant of a unit shall be borne solely by the’ unit

‘... -Owner:and the Executive Board of the Association as hereinafter
.. -7 described shall have the right -to assess such: Unit Owner for.

- -such costs. - All other. costs of maintenance, repair,- replacenlnt,

. ‘Preservation and improvement of ‘the common .elements shall be L
'unless provided otherwise by the Executive Board .as . hereinafter

defined, Common Expenses. Each Unit Owner shall be llable-.”;.;




-r{?'Aasoclation as hereinafter described equal o his unit's

.. reserved -for the use.of occupants of certain designated -
© .. units to the exclusion of otkers.and are or shall be d651gnated

' otherwise be regulated by rules: and regulations promulgated.”

':--actually in residence in. the units, subject, however, to the

L7 for ‘vasidential purposes for himself and the merbers of his -

" prevent any Unit Owner from leasing or renting- his unit for

" his lessee or renter and all costs .of removal -shall-be a -

;. .expenses., HNo commercial or business activity shall be. . ..
7. carried out in any unit or other part of the Property - except
- that the Declarant, its successors and assigns,. may:maintain:
" and use Unit numbex 139 of the Condominium owned by - it for.
- 'management, Ssales and rental offices, maintenance areas, or
" for other general commercial purposes.. No unit shall ba

" for that portion of the Common Expenses egual to . his unit's
~ percentage interest in.the common elements., Iikewise,.each .;
.Unit Ownex's interest in any common. surplus shall ‘be .equal..
.to hrs interest, in the common elements.J. :

vn . VOTING RIGHTS

Each Unit Owner shall have vot;ng rrqhts in. the
'undrvrded percentage interest Ain the common. elements.

. VIII, . USE OF COMMON ELEMENTS

e Every Dnit Owner. shall have the right to use tﬁe".'
» common elements except for those areas vhich are or will: he

- as limited common elements, Use of the common elements may -

.- “'by the Executive Board of the Association. - Any person ... - -
2+ actnally occupying any unit may use.the common. elements and )

' those limited common elements reserved for the use of a. -
'partlcular unit during the time that. said occupant is:

”{glamrtations herein provided and any rules and regulations
[:prnmulgated by the Executxve Board as afcresaid.;wgt PR

JT.IX- " LIMITATION ON ‘USE OF UNIT AND RESTRAINTS ON ALIENAEION
" A. The Unit Owner shall occupy and usé his un;t

‘;5fam11y and his 'social guests or designees and for no othex -~ .
. purposes; provided, however, nothing herein c¢ontained shall ;. - -

_residential use and in compliance with this Declaration and:’
its Exhibits, the Act and rules-and’ regulatlona properly °
. promulgated, if any, nor shall anything herein contained .
' prevent commercial use of Unit number 139 as herein provided. ..
~ such renter or lessce may be removed from the Property N
and/or refused further entrance by-the Executive Board of .
_ the Unit Owners-Association or its deaignee for non—compliance,
‘and the Unit. Owner shall be-liable for all damages caused hy

~Zien upon his unit the same as the lien for unpaid common,“_

.. subject to a plan of multiple use, interval ownership or-
.~ time sharing arrangement by any Unit 0wner or a- successor xn
[Llnterest. o . S = :




“to. be .done or kept in or about his unit or upon the common 7
" elements which will obstruct or interfere with the rights of
" other '‘Unit Owners, their guests-or:assigns'or annoy’ them by

;j"affixed or attached to, huny, displayed or placed on .the .
- exterior walls, doors.or windows of :the units ‘or -upon the’
- ‘general or limited common elements; neor . shall he plant any.
7. type of plants, shrubbery, flower, vine or grass outside a NEN T
- unity nor shall-he cause awnings or storm shutters, screens, . -

- .englosures and.the like to-be affixed or attached to.any . .
- .-Uunit, limited ox general common ‘elements; -nor shall he place - .
~ . any furniture or egquipment outside a unit except with.the
" written consent of the Executive Board of the Unit Owners..

rules and -regulations of the Executive -Board. No. clothesline-
- &y similar device shall be -allowed on any portion of. the
" Property nor shall clothes be hung anywhere except where
:-‘deSLgnated ‘by the Executive Board.  Unit Owners. may not .
.. 'scraeen or enclose any. balcony which .abuts his unit, where
.« .@pplicable, with any type of material without :the prlor T
-3.wr1ttenlconsent of the Executlve Board. -;,;,.,,” — EUEIE

--f‘_regulatl ‘ns or requirements of any governmental agency
~ having jurisdiction thereof,. relatlng to. any portlon :Qf: the
E:Property shall he perm;tted. ~--. . . . C

: ,temperature of his unit at no-lower. than such miniumum .. ..
" temperature as shall be sufficient’ to insure that.no water

pipe .or sewer line shall freeze. Any damage caused by thE'q

. freezing of any water pipe or sewer line which shall result-

,--'1 temperature within his unit ghall be a liability of such.
“~1_;Unit Owner, ‘agsessable’ agalnst the owner of such unit.=,z
";part or -parte thereof or a .unit.or any part Of the Property. .
':?; rules and regulations. pertaining thereto as-may from: time: to'fi?

““time be promulgated by the Executive Board of the .Unit - ' "'lhﬁ@
“Qwr-2rs Association, -except inesofar. as.such rules and . regulagxong - o

:  ,the use and ownership of - Onit number 139.

'B. Mo Unit 0wner shall permit or suffer anything

creating -any unreasonable noises or otherwise, nor. shall. any ffzz'
Unit Owner permit or commit any nulsance or’ 111ega1 act in A
QX about the Property. - DR S .

C. .No Unit Owner shall cause;anjﬁhing'tcﬂbel :

Association; and further, where- provided, subject to the

'D., ‘Ko violations of any law, order, rule Qr -

,- R

.'E..” Bach Unit Owner shall maintain the inter;or

from the -failure of any Unit Owner +o maintain a sufficient -

F. " No person shall use: the common elements orxany

‘in any manner  contrary to, or not .in accordance with, such

"ahall, eonflict with the commercial use of Unit number 139, in
whlch cases such rules and regulations shall not apply bo

e 11

Lo ¢ -
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_ " "install, erect or attach to any part of the exterior any -
" gign of any kind whatsoever, No alterations shall be made

~ﬂspe01flcat10ns within eixty (60) days after their being..-

A Notwithstanding the provxalons hereof, the Declarant,
_its suceessors and assigns, shall be allowed to maimtain :
“'Unit number.l139 as a management, gales and rental office;. to =
display and place signs upon the premises to aid in sales or -
‘rentals; and to .engage in -sale or rental. acthLties.or other
*general commercial act1v;t1es therein. J'-

- ’?fﬁ-,fo‘  ARCHITECTURAL' conwnon

L o preserve “the or;qlnal architectural appearance
of the' Condominium, no exterior coastruction of " -any .nature -
whatsoever except as-approved in advance by the Executive -
Board-of -the Association shall be commenced or-maintainadi‘;
upon any unit or the common™elements and any. such additions - ;
wvhich are permitted shall' be-architecturally .compatible with:
existing structures.  Wo Unit Owner-shall paint, decorate.or
- .change -the ‘color of “any eéxterior surface,  gate, fence,--«= L
“'balcony or roof, nor shall any Unit: Owner. change the design . -
or color of any exterior llghtlng, nor" . shall any: Unit Owner -

_unless or until plans and specifications showing the nature,
‘kind, shape, height, material, color and location of-the -
same- shall have been suhmitted‘and-approved'in-writing-as to.
harmony' of - exterior design, color and location in- relatlon ;;,,
to surrpunding structures by the Execptive Board, .and so -
long aa Peclarant, or its suecesaors or assigns, own one or °
more units in the Condominium the Deglarant or its successors
and assigns. . Failure of the Executive Board and, if approprlate,
of the Declarant to approve or disapprove such plans and .- .

. submitted ‘in’writing shall .constitute approval.: & Unit:. o -
.’ Ownex may, however: (i) make any improvements or.alterations
“t0 the interior of his.unit that does not, 1mpa1r +the - structural
integrity or mechanical. systems:or lessen the support of any
portion of the Condominium;. and (ii) after .acquiring. an - - ..
adjpining unit may remove -Or alter any: lntervenlng partltion
or create»aperatures therein, even if the partition, in:’
whole or in part, is & common element, 'if those acts' do- nut
impair the structural integrlty or: mechanical systems or.
‘lessen the ‘suppoxt: of any -portion of ‘the Condominium,: . rv-'$ o
‘Removal of ‘partitions or creation of aperatures under this - ..

- provision is not to be consicered an ‘alteration. of boundarles.;'ﬂf
- of the undt. - Ce g T '._ R

‘r-xx,L ENCUMBRANCE o OR AFFECTING TITLE TO THE cownomrnzum '

S : Ao Reservations by Mower’ ‘Lumber Compaqx.“ The '_=:\
3iufent1re 5.01 acre tract 1s;subject to ceri.ain covenants,
L 11m1tat10ns, reservatlons, exceptinns, rlghts-of-way.“';




-and restr;ct;ons set. forth and contalned 1n ‘a deed frOm N
- Mower Lumber Company to Snowshoe Company dated September 6, o
. '1973, and of record in-'the office of the .Clerk of the County
- Commission of Pocahontas County, West Vlrglnla. in Deed. Book -

..is . attached hereto as Exhibit 6. . In summary, this deed ,ﬂwg

..' - and easements which do not 1nterfere with the. Condominium B
..351te.ﬁ CLoE .A__”. R _‘“,.__,H S e B

" .from Snowshoe Company to the Declarant 18 made subject to.” -

.- - the following covenants, conditions, reservations and L 2

' regtrictions which shall run with and bind the land and
.:which shall inure to- the. benefit of -and be enforceables: by
~Snowshoe Company and its ‘Buccessors. -and - assagns-::&;.,. .

4';§;*attached hereto ‘as Exhibit 7,- j;mA

129, .at page 650. . A copy of pertinent. portions of: said dead

provides for a.reservation .of all coal, oil and gas under
certain portions of the Ski Resort as well as rights-of-way .

W
.-

“fE,ZJReéervetinﬁs‘by'SneﬁEhoe CUmbény. ‘The deed

o (1) AL telephone, electric. power and ‘other " .
transmission or utility lines shall be 1nsta11ed on the L
--~property below ground. _‘-_. . 35_‘_ .

- Co (2) . No bulldlngs or other structures shall
,"be erected or maintained on the property, excepting ..
_;only a hotel or lodge style condomlnxum development and
fﬁconvention center._ Coee, B PRI S
. (3} ‘No buzlding or other structures shall be
uerected, placed, changed, altered or remodeled ‘on the '
. property, nor any site preparation bagun. until the
proposed building plans, specifications and plot plans._
.. *.(showing among othex things the proposed lJocations of
.o o-all buildings and structures, the extexior colorxs. and .
- finishes, building heights, locations of driveways and
. -parking areas, dralnage and landscaping plans, and -
o .eonstruction schedules) have been approved by Snawshoe
.-Company in writing, it being expressly wunderstood and .
T agreed that any approval or refusal of-such plans or-
. spegifications may be based upon any reasonable grounds, . -
. dncluding purely aesthetic grounds, in the sole discretiom' .
.0f Snowshoe Company. Snowshoe Company's written :».]- .
“.approval of -the building constructed upon the Land E
making up the Conference Center and tha Coudom;nium is o

)

P (4) Carhe riqht and easement to eoustruct,
Fcperate, .maintain and remove water, ‘sewage, .natural -
| gas, .elactric: and telephonic distribution lines.and' .
‘.;facllltles and snowmaklng plpellnes and hydrants, sat




. such, locations as.shall: be determined:by the party:of

T the second part.or its successore or assigns, in, over Tl
-and through the property.hereby ‘conveyed, and the..

. nonexclusive right. and easement to Interconnsct: w;th

" "and use. any such utility -distribution lines and facilities

... as may- be constructed by either party. . hereto: or others
".on the property hereby .conveyed;. provided, however, - -
" that no. such utility lines or. facilities:shall bs. -
located or used by Snowshoe Company or ite sucoessdrs.

or assigns so as to prevent, interrupt-or.interfere .

‘with the provision of such utilities to the property
/i hershy conveyed or’ the. development  and use .of . the .
' . property of the party af the second part or, its. succeasora
'ﬂ.or ass;qns.AH:.. : A

AT (5) rhe rlght tc operate, nge and maintaln,,
'*_adjacent to and. within-the vicinity -0of the land: herein

'W’descr;be&, ski lifts, snow making. equipment and: ‘snow .

. grooming. equipment, without liability for noise or: for
damage or injury to said real estate or. anything '

. constructed or located thereon caused by the deposit'or

. build-up of ice and/or snow generated by the. operatlon
N of said equipment.u el S o :

. {6) The rzght of Snowshoe COmpany ‘to collect
an ‘annual assessment agalnst the property hereby -
. .conveyed and ‘any portion thereof, which annual aaseasment
shall  be determined as hereinafter provided,. for. Y

. maintenance and ‘care of the roads, streets, alleys, ' .

sidewalks, parke and comnon areas:.and common facilities..

‘", in and around .and owned by Snowshoe,.and for .basic fire

protection and- security services, and for ‘such o:her

. gervices as may bhe made available to land ownexs or

purchasers by Sn0wshoe, as: follows-::

L - {a)’ Authoritx_for Aﬁsessment. ‘Evary
persou ar entity wha becomes an owner of-an’. ..
interest ‘in any residence unit or wnits in the .

Condominium to be constructed on the sbove-designated

u property by accepting delivery. of a deed.or. deeds

- to .puch resldence unit or unite agrees-.and binds .-

"hlmSElf, this heirs, personal.representatives, .. =
. successors and assigns, to pay: an -annual: assessment,
" determined as hereinaftér provided, for -the- .

. maintenance. and care: of the roads, streets, - L
alleys,. sidewalks, parks, common areas and. common'

-"facllltles within the: Snowshoe Resort . to. which -

. said owner may have -a right of use -or access, and’
.for basic fire protectlon and secu¥ity services, .. .

" and for such other services as may be made’ avallahle

‘to the residence unit owners by Snowshoe company, .




or its successor, as the operator of the Snowshoe

S (b) Determination of Assessment.ji' :
Until such time as the residence unit OF Unitg *.
' 'shall be separately identified and assessed .for
"v.. tax purposes upon the real estate tax rolls of"
. Pocahontas County, West vlrglnla, the annual:
-assessment for each-residence -unit, as aforesaid, ‘
. shall be an amount, as determined_ by Showshoe . .-
. Company, or its.successor, as.the operator of- the :
. Snowshoe’ Resort, in its absolute and -sole dlscretion k
. :-but not exceeding a sum equal ‘to three-fourths -
--(3/4) of one percent (1%&) of ‘the sales price last -.

- paid for -such residence unit. Upon the:separate. .-
.- identification and evaluation of the residence .. °
- unit or units for tax purposes upon the real .
-i. estate tax rolls of said Pacahontas County. the
.-annual -assessment for each residence unit .- shall: he
- *the amount as determined. by -Snowshoe Company, -or.

~oits successor, as the. operator ‘of the Snowshoe -

- Resort, in its absolute and.sole discretion, not

- to exceed however, a sum egual to one and one-hal!
..parcent (1-1/2%) of the assessed value.of the | .

-residence unit, as that assessed value shall be - -
‘determined by the Assessor of Pocahontas . Comity, - |
‘West Virginia, on the first day of July" 1mmed1ately
. preceding the year Ain whlch the asaesament 15 made ;
-,'_<:~hereunder. o . e L P N

- Gcl Payment of Assessment. The statement
. Tor b111 for the applicable annual assessment  for ..
..each calendar year shall be rendered as .soon: as-+~=
. :Practical after the first day of July of each year.
- .~and shall be due -and payable,.in advance, on the S
- first day of October of such year. ‘Any assessment,_v_;
.. or part thereof, not paid within thirty {30) days ol
" f£rom and after its due ‘date shall thereafter bear - '~ -
.interest at the then highest rate. allowable by . -~ =
-.~law. . Should ‘the. Snowshoe .Resort operator and. the . .-
..Executive Board agree, the operator may render to .-
.the: Association a combined statement.or bill - . : -
. covering the total of the antinai assessment of ‘the.
- owners of the residence units within the Condominium -
:-and otherwise agree with the Executive Board for
“the -payment -of " such-agsessments by theAssociation ol
-on-behalf.of-the residente unit owners. :No.such ...

r_u':li-v--'-. ¥




- ~agreement, ‘however, shall relieve the individual

“residence unit owners of liability for the payment
-of the assessment, nor-relieve any residence. unit
-0f. the lien. herein created for: assessments which
‘ﬁara not pa1d as herein requzred. 2

T R (d) Llabzl;ty for and.L1en of Aasessment
’;1A11 ‘sums. assesaed by the operatox. of the Snowshoe -
- Resort in. accordance herewith-shall constitute. ‘the -
- . persopal:liability.of the owner of the residence-
"~ unlt so agsessed, and shall, from. the 30th day - .
.. following the due date .of ‘the. assessment,’ constitute
‘a lien against suech residence upit, and such -
;. personal liability and lien, or either. of them,
. shall: be.enforceable by appropr1ate.lega1 proceedings
fhln the manner prov;ded by law.,

o ’ (e) Suhordlnatlon of Lien. : The lien
A._-fand the annual _assessment authorized herein with. -
e respect to.any residence unit shall be subordinate’
- ~to -the lien of any mortgage placed on-such residence.
unit, except. as to such.assesesments having a due .
date on or prior to the date such mortgage is
.. filed for record and which have not been paid.™:
.- Such ‘subordination is merely a fsubordination, and.
-’ ghall not release the residence.unit owner of hie.
- -personal thlgation to pay all assessments.coming
- due at a time when he is the residence unit. ownerj '
. shall not release such residence unit from.the . = .
“ lien or- aesessment (except to the' extent a subordinated
: 1lien is extinguished as a result of such suhordination ;
.~ a8 against a mortgagee or ‘such mortgagee's assignee
-7, or ‘transferee by foreclosure); and no .sale or..
"+ transfer of .such property-to the mortgagee ‘or to
‘any person pursuant to foreclosure, or pursuant to
. any proceedings executéd upon the Froperty shall -
‘release the former.residence -unlt owner from the..
 liakility for any such. -assessment or-release any -
.subsequent resldénce. unit . owner. fyrom liability for
- any assessment com;ng due after'such sale or:
Qtransfer.a:: .. . Lo

© Ce Addlthnal Easements Reserved for Snowshoe- OomPan

“*"s”l. A non*exolus;ve rxght-of—way and util;ty'
ueasement, 50 Feet in width, the southern edge of sald
‘ easement be;ng -the . southwest corner of the tract and-
- the northern edge being N. 00° 26' 06" E., 50.00: feet
7. from the southwest corner “'Said easement bears;generally




southerly and westerly from the tract to Snowshoe Drive. .
extended .and is 'located south of the swimming pool site
and parking lot and being north .and west of the existing!
water tank.. The centerline of thie easement generally .
follows the centerline of an existing Snowshoe utility

oad and 15 shown on Exhlblts 1 and 2. S i .

’ ‘."'2.: A non—exc1u81ve easement and rlght—of—way.:

“over- and across those portions of .the Site constltutlng

. ‘common elements-of the Condominium:.outside.-of the * ...° ¢
Building (a). for pedestrian access to and from . aki _
: slopes, recreational and commexcial facilities ‘and : -
“-other .development areas of the Snowshoe Resort: and (b):

. 'as necessary to provide pedestrian and vehicular. accessf“
‘to and from the Conference Center and the.public .- :
. facilities to-be constructed or located withln the
Conference Center.,j_ . . . I

g A " The r;ght to interconnect w1th utlllty -
»zlineS. Whlch now serve of which may .in-the future serveﬁ
" the Site, for.extension of the .utilities. to future

developnents within the Snowshoe Resort;?- -

o T " 4.” The nan-exclusave easement to use the
ma;n stairwvay, the elevators, the main lobby of: ‘the - s
Condominium and the main entranceway .of. the: Condomlnlum,
for the purpose of providing :a means of; 1ngress and :
'. egress to and from the Conference Center.:» L

ST 5. A non-exclus;ve easement acrose those'
porticns ‘of the Site constituting Common Elements.of .-
‘- “the Condominium to provide a.means of ingress and. "
egress to and from the Conference Center, -the freight -
1oadlng dock and the other public areas of the‘Snowshoe”
- 8ki Resort lncludang the publlc roads_serv;ng the s
Resort.l. . : ) i

T ‘.' 6. A right of full support of the COnference
center and- all parts thereof, including without: 11m1tation,
" the rlght -to install, maintain,. lnspect, .repair, ..
‘replace and remove from time to time all structural’
-members, - footers, K pillars, -walls, foundatlons and. other
. :members, facilities and- property as are' sufficient at
.- &ll times to support the. Conference Center =0 long as’
“asuch COnfcrence Centexr or- any -part or parts therenf -
.remain in existence, 1ncludlng any reconstruction or
ureplacement thereof, in whole or in part, -in the- event
~of damage.or destruction by caeualt} ‘or other cause,. - :
ctogether with (a) a non~exclusive easement or: ‘easements -
-for ingress, egress and regresg, for pedestrian trafflc
-and. by mechanical or similar means for equipment,
':'materlal and personnel over, through and across common




. “:elements of the condomanlum sufficient to provide for
'/_mnlntenance, ‘inspection, repair, replacement. angd :
. removal of the Conference. Center or: any}part4thereof,..
J..-and (b} non-exclusive easements through and across the
"."common elements of. the Condominium for and.the right to
» install, wmaintain, repalr, replace and. remove from .time .
> to time existing lines . &nd chases- for. electrlclty, o
.. i.energy, telephone, sprinkler, cable television and -
> gommunications. and utilities of.whatsoever nature whlch
., may be necessary and convenient for .use in- ‘connection :-
---wlth the Conference Center,. lncludlng ‘further . the rlghtA
T-to’ temporar;ly place ladders and equipment . against :
- " portions of the Condominium as reasonably necessnry ‘in -
jfjthe exerczse .of ‘the, rlghts hereby reserved and descrihed

ST " The right to d;scharge ina- lawful manner*
-'from and thrOugh existing chases. and-ventilation.’::

" facilities, if any, which are part of the common
. elements of the Condominiim-all fresh, exhaust and
“.waste air, smoke, fumes and moisture as shall be .7
" .reasonable having due regard and care .for the usé. nd
-enjoyment .of the Condominium” and. any Structure or
" improvement therein; together with a2 non-exclusive :
- easement to construct, maintain, inspect, repair ‘and
_replace -when reasonably necesgsary within the .common -
elements of the Condominium the. chases. and -conduits .
-gufficient to accommodate the easements - for' the aforesaL&.
Jdlscharge for, the benefit of the Conferance Center.'

L : 8." Subject to the cbligations of support anﬂ
_ﬁ'the eaaements granted or reserved by this-instrument,
" - the right from time to time to reconstruct or replace
-‘within the Conference Center 'in.the pame ldcation, at
. the sole expense and risk of the Conference Centexr’ -
" owner, and .after the’ expiration of the.-30th day. following
 the receipt by the Condominium Association of -Unit .. -

" owners, and all holders of mortgages on any unit within
" the Condominium of written notice of such effect R

.. without receipt hy the ownér of the Conference Center”
o of notige of any- objection, any then existing pipes,
' cables, ducts and conduits,. enclosures, machinery, - :
‘“eguipment, pedestrian. and mechanical means and. footers,
“.pillars, beams, .walls and other structural members
. - owned and maintained entirely or- partlally fox the
e benefit of the cOndomlnlum.,;~n L

: 9. ‘The pight to: attach’ wal].s. 'partitmns Jand
}other 1nterna1 constructxon to . varioua-support. pillars

- 10. A non—exclu51ve easement'to owny -
operate.fanstall and maznta;n celllngs; 1Lghts




07 and - the statutes of. the State of West Virginia, real.estate :
7 'and interests therein are subjact “to a“lien-for the. .payment -

... each of the respective counties.  Property is valued by the

‘: county assessor. each year and ‘the ' statutory lien for, the -

. . payment 0f real estate taxes for the fnrthcomlng “hax yeax
Tbecomes a lien on .July 1.0f each year. wEach unit .angd. the"

Yiin the name. of the recorded owner thereof and the payment of .
‘. real estate taxes will be the responsibility of said owner., - "
*" The Constitution and statutes of West Virginia .provide that . '
‘meallure to pay real estate taxes within certain prescribed .- -
;~;ﬁn.t1me Jdimits.can result in a .loss of title 'to the pmopertyfm
- 3thI°u9h Pubiic aales for delinquent taxes. N

-_g;interest in a unit shall be deemed thereby to agree .that: .
o o-(d) . if any portion of- a unit shall encxodch upon -any portion
.. 'of the common elements or other unit or any'portion of the . -
“.-commpn elements shall encroach upon any unit, there’ shall"*
... exist a valid easement for such -encroachments and for the -
’,Amaintanance and repair of -the same so long ‘a5 .1t stands;- andﬁ_
. {ii) in the event the building or a unit is partially or" ’
" .“totally destroyed and the reconstruction: thereaf shall S
;.. ereate an encroachment on portions of ‘the common elements or , .-
- .on any unit, there shall exist a valid easement for. such - - °
/. -encroachment and the maintenance thersof. Each:Unit 0wner -
:3hall have -an easement in common with the- owners of . any.

conduits, public utility lines and other common. elements o
“located in any part of the residence units. FEach unit shall
7 -.be subject to an =sasement in favor of the adjoining ‘unit nr<5
. .units to use. the.pipes, ducts, cables, wires,. condquits, .
-rpublic utillty Jines and other common elements. serv;ng éagh
- ©other unit or units -and located in such units. . The. Executlve
- - Board 'shall have the right to grant additional easements and -
...+ designate the beneficiaries therecof for such.time -as it . ;
'vzdetermlnes in its .s0le dlscretlon.u SuchArlghts 1nc1ude,qbut

ffalr conditioning and utility system within ‘the: overhe&d$
. space lying between the bottom of the lower ‘concrete f ;
e supporxt beams and the bottom of the cnncrete £loor of
";the Condomlnlum.'f-' L o PRI

LR 11.: A non-exclusive easement ho use the .
1ffrelght ‘loadiag dock which is a common ‘element of the
- Condominium and is shown on Exhibit 2, to provide e
- -ingress, -egress and regrese to .and from the freight
. @alevator owned- hy Snowshoe COmpany wlth the Conference
‘Center, R I

D. .Lien- of Real Estate Taxes. Under the COnstltution

of real estate taxes as imposed by ‘the ‘County Commissions of

‘common -elements incident thereto will be:assessed’ separatelf“

“E., .Other Easements. Each ‘person. who. acquires an |

‘other. adjoining unit to use all pipes, wires, ducts, cables,;




j;are not 11m1ted to, the riqht to grant to othere. easements .
" for access and for ingress across portions of;the: Property -
.+ ... a8 it may be composed from time to time for. owners, occupanta
‘., ..and users of other properties, facilities, and horizontal -

- - thereto. ' No easement shall be granted by the Unit Owners.
‘Association if as a result thereof any bu1ldzng or other
improvements in the Condominium would be ‘structurally ..
..weakenad, or within reason, interfere with the use or.”’.
: appearance_ thereof, 'or the secuzity of any morigagee.of
rrecord would’ be adversely affected without ‘its written
: consent. o ; . S

. : Other Obllgataons. All other obliga dions o!
"_:the Declarant Telating to . .the Condominium which ‘are more
Aﬂ;{fparticularly ‘described in the Conference Center Deed which'
... .. obligations are incorporated herein by reference and:made ‘a
el part hereof as; lf set forth hereln verbatlm‘

.'._-j_xn MANAGEMEM OF THE CONDOGMINIOM

PRI As requlred by "the ‘Act, 'a’ Unit: OHnEfS Association B
. has been: organlzed to provide for the management of tha . -
- Condominium. The operation of the Condominium skall be.’ .
;. governed by the By-Laws of the Unit Quners: -Association whlch
. are attached ‘to this Declaration .as’Exhibit B and made a’ S
. part hereof. - No modification of. or amendment to, the- By-
-~ -Laws of the Unit Owners Assoclation’ shall be valid unless-
- set forth in or annexed to a.duly recorded.amendment.. - - The
‘g’By-Laws may he amended in the manner provided. for there;n
" and in +the Act ‘but no amendment to said By-Laws shall be 7
.- adopted which will affect or meair the’ validity or priority
- of any mortgage,upon the Property or any porxtion ‘thereof .
. without written consent of the mortgagee thereof and of all. f
l}mortgagees of record. . No amendment shall _change’ the’ rights.
». "and privileges 'of the Declarant without written approval of
'<.ithe Declarant or. its successors or’ assigns.?

XIII.- AMENDMENTS TO THE DECLABATION

e Thzs Declaratlon may be amended at the’ regular or
1»;any special meeting of the Unit Owners Association of the;
i condominium called and convened in” accordance with'“the By= -

7 Laws, upeon the affirmative vote of. szxty—seven percent (67%T
. .-of ‘&ll’ Voting Members of the Unit Owners Association; .,
- provided, however, that this Declaration may not be’ cancelled

. nor any amendment be made hereto having as.its effect a7 ..
U.termination of the Condominium without the written ag*eementl
7 of all the Unit Owners in the Condominivm and all mortgageesu
... * holding mortgages of- record upon the Condominium or "any. :
" portion thexeof,. as provided in the Act. 'All: amendments

' hereto ‘shall be preparea, executed, certified’and recorded
’Tas required hy the Aat by the Secretary of the Unit Owners

" property regimes within the Snowshoe Resort or in’ prox1mity1“~

b




":,; attributable to each unit, nor the voting rights of any-.

”; impair, or change tie provisions of this Declaration ‘with :

{“-of record of any unit ‘or.any other part of the ‘Property.of

': at. that time

Association. 'No amendment shall change ‘any-unit or-the"
‘proportionate share of the common expensas ox COMMON surplus

.unit, unless all Unit Owners of the Condominium and all’

“‘mortgageesa holding any mortgages or other liens upon the -
Property or any part thereof shall join in the execution of
_such amendment. No- amendment shall be passed which shall !

respect to. ‘mortgages without the written approval of all .
" -mortgagees .of record. No amendment shell 'change the: rlghts

and privileges of Declarant, its successors and assigns, .
“without written -approval and. oonsent of - the Declarant. or
T lts successors or assigna.4'3' C ;

ZIV TERMINATION

C *Thls COndominium may .be voluntarlly term;nated at
any ‘+ime upon the terms and conditions and in the same .~ S
manner set forth and prescribed in the Act; provmded
= however, that unless otherwise required by law.or in the o
Act; before the.Condominium may be terminated,.all mortgagees-:

the Condominium must agree. in writing 10 accept-such texminationﬁ
..and to accept as security the undivided portion of the © .. .
Property ‘owned by the debtor of each.. In the event of’ such =

_texrmination, all Unit Owners shall become tenants in.common
- of -the real property and- improvements constltutlng the unit .
“and common elements. - The ownership of each. Unit Owner: _upon ,; ;
‘‘such -termination as tenant in common shall be the sape . - - -
‘percentage as hlB percentage ownership in the common E}emants

‘5KV»' APPLICBTION OF THB ACT

: - Except as ‘specifically modified by th;s Declaratxon :
~aud the By-Laws in .a manner permitted by the Act,.all- other L
.applicable provisions of the Act shall govern .the creatian
}(and management of the Condominium. In’the event of any-
. inconsistency between this Declaration or the By-Laws.or the
...provisions of the Act the provisions of the Act shall - - -
- _-prevail. . This. Declaration is intended to camply with.all’: of R
.. the applicable ° prov1slons of the Act and shall B0 integpreted'ﬁ e
-Qand applied.-. - L C T ; ; .

. "IN WITNESS WHEREOF, the Declarant On behalf of
y'thself and to “bind ‘itself and its successors-in interest: has
'wexecuted ‘this Declaration- this ™ day ofﬁéﬂgggg__ 1982,

-\THE COHMDNWEALTH GROUP Sar general .
~partnership organized under the e
lawm of South Caxollna L o




Th foregoin mstrumant ‘was acknowledg'ed before
me t:his ga day of é@ » 1982, by

Aruse” the President of

q . s A general partner. of THE' COMMONWEALTH. GROLP, .
»_generaf partnership organized under the laws of South : B

'~_~‘.Carol:.na, on_ behalf of the corpora.tiorn and the partnership.

My cmrmission expires

R .
. . . . Notary Public
: (SEAL). T J._qnw

.

'J.‘his instrument ‘was prepared by Thomas
-.charleston, West




| EACH UNIT'S PERCENTAGE .INTEREST IN‘THE "
~"." . .COMMON .ELEMENTS, SHARE OF COMMON
© | EXPENSES AND SURPLUS AND VOTING RIGHTS

Y
Parcentage of Interest: -
» {-1n the Common ‘Elements,
S o7l Expenses and Surplus | .
L Type ﬁf ”f f¥' and Voting Rights.

fInnahruck,R coe s B202%. o
iDaves.R - - ¢ ;A <5399% .

©paves R i ~.»5399%. ©

" Innsbruck R .. .- 52028

ToDaves . 0 L7 5,.45399% -

~ " Zermatt R F1n3534%

.. 'Innsbruck . eD202%
- Zermatt . . -, = 3534%

.. PZermatt R ... «3534%. =
“ihermatt R : '

o rZermatt. .

- rZermatt
~Innsbruck

. -Zermatt R

- - Davos

VU Zermatt

o Zermatt 'R

L dermatt R
- . Zermatt .

<. ‘Daves . -
- Zermatt R
“Innsbruck
zZermatt -

, ~Davos .
LooRermatt R . e
“Innebruck . - L)

. JiZermatt R . 0l
Co;Zermatt R
o0 'Zermatt
- “Davos L
=L, Eermatt R
. Innsbrué¢k .- o
lZermatt. . . 700 n
. .- TZermatt . .
" Zermatt

JrBermatt R
‘r“Davos | TR

__T"‘”-?¢§3=$4;;2r?'?

- e




‘Percentage:of  Interest
.in the Common Elements,’

e Expenses and Surplus’.
.. Type - -and’ Voting. Rights. -

- Zermatt R . - -3534%
7. Innsbruck’ .5202% -

- Zermatt R . - . «3534% ¢
©  Zermatt S

;. Bt. Moritz R .~
‘. Zermatt R Do
i8Skl -Moxitz -
- pavos - ..

" germatt -
- Zermatt R ..

- Zexmatt. | -
_Davos i ..
S Rermatt R-
. “Innsbruck. .

- Zermatt o
" Davos = -
. Zermatt R ..,
" Innsbruck
Zermatt
. pexrmatt .
.. Zermatt R -

- Innsbruck -
Zermatt -

+ Davos R
--Daves R .0
" Innshxuck
- hermatt. R-
.. Zermatt
. Zermatt R.:

" Davos R .
Innsbruck R
Davos R
Innsbruck R
Zermatt R . .
~_ pavos R -.°

% Innsbruck
.. - Innsbruck
" ‘Davos R .
.Davos R .
~.7 Innsbruck’

S TiDaveos -
v Zermatt R o
- Innsbruck -

- Zermatt R
L 'germatt R .-
. .Bermatt. R

T Zexmatt.




SIS
"215

216 -
217

o219 o
- 220 -
w222
L2330 . .
r2ed

T 225

226
L 227
. .'.-""'228 ‘...
g”.zzsh
L1229
To230 -
230 .
Fv233 o
L2330 0
234 U
o7 235 .
L 237

-238

239 Ll Lo
. 240 ot
241 . L
242
©.243

Exhlblt 5 (Fage 3 of 6 Pages)

. unit No. " im0

- CZermatt-
... Innshruck e
.. Zermatt R . .-
.. . Dawas- . . .

. < Zermatt
. Zeymatt -
‘Zermatt R -
JZermatt | oo

-Zermatt R .. ..
- Innsbruck -
» iZermatt -
- UDavos - .
. Zermatt R
. Zermatt
- - Innsbruck
-\ Zermatt R
<., Zermatt R
. - Zermatt R
.. rZermatt |
- -Davos
., JfZermatt R
"~ ‘Innsbruck -
i Zermatt

- .Zermatt - -
cZermatt

o LosBermatt R
* .. -Innsbruck -

:.Zermatt
“Zermatt R
./ pavos-.

fLHJInnsbruck_
D ooZermatt. R
’Zermatt R

“-Davos
TZermatt R
. Innsbruck
-'Zermatt
.Davos_

s l

. j?‘Percentage ‘of Interest
... in the Common. Elements,.

. Expenses and Surplus:
and Vbtlng nghts "

Davos

V035348

zermatt - . +3534%.

Davos "-'.~'L"_ L, i5399% ¢

~Zermatt. R,__
fgst, Moritz R
-8, Moritz

vEermatt

Zermatt

-0 i5399% -




- 'Innsbruck R ..
;. Zermatt R .
--Daves R " 7
.7, Inmsbruck R -~
. ‘Innsbruck .R. -
., Davos R .0
. pavos R U
- Innsbruck R
. Davos Ry
-, Zermatt R ©
" Innsbruck -

. _Exhibit S (Page 4 of 6 Pages):

o Zermatt' R ;.
. Innsbruck .- -

%ermatt

.o, Zermatt.
. - Zermatt ‘R .
.-, ‘Innsbruck R:
... Zermatt | -
", . Daves R
... Davos R .
ofInnsbruck. R . -
-Zermatt R ;|
Zermatt - -

‘Zermatt ‘R
. Davos R -
- Innsbruck-
‘Davos R

Zermatt
Zermatt R

L Zermatt R -
< Zermatt

- Zermatt

. Innsbruck ~

. Zermatt R

" Davos
. Zermatt -
| .Zermatt R
Zermatt R. ..

. Zermatt

.. Daves . - = ]
.. dermatt R
. Innsbruck

. iZermatt .. -

Davos .

7. germatt R
- . Zermatt

-

' Percentage: of Interest .

. Expenses and-Surplus -.

“and Voting Rights

L

o

. AT T
T emre o PR
o Doy et




" Percentage of Interest
PR : . : 3n the Common Elements,
ERE B AT . Expenses and Surplus .
oo o it Noo o T T eype L T and Voting Rights

0 .0329 - v e 7 Innsbruck | ¢
.0330 0 7.0 -7 U germatt RN
“331 - -0 T Zermakb R - il
03320 70 L Zexmatt .t
333, o0 o Davas T
00334 s Zermakte R 0
© 335 ¢ " Imnsbruck . .
fao- . 336 ‘Zermatt. . .
LT L 337 L . . Zermatt =
R - -Zermatt ‘R N
%0339 - . 7 o dermatt R ..
S 3400 7T Lermatt .
= 341 G e N '_- . ..Davos oLt s
L 3ART e Y peppmatt RO
©343 o0 7 L L0 Innsbrueck -
o344 - - - U zermate RO
J 7345 _ oo Zermatt o - T
U346 3 o 8. Moxitz R
: .7 347 .7 - Zermatt R S
I 0348 - . 8te Moritz
& C349 7 -1 ~Davos )
o350 ¢ . -Zermatt
3810 . - .+, . Innsbruck ...
352, ¢ it Zermatt R
;383 7 ... ..Zermatt R i’
354 T Zermatt -
355 " . bavos . -0 ot
.0 356 . - - Zermatt R .. L0
R =Y SO " Innsbruck
. 1358 .. O Zermatd
S 388 . .. L4 ‘Davos ST
U360 Tl i mermatt RV LT ¢
362 "
w3683 e o
B 364 L
©.i365.c UL

‘Zermatt R ..o .0 .

‘Zermatt |
7. Zermatt R - - .
" Davoeg R

oo b e




386

3%0

- . “Innsbruek R’

388" o
. ‘Davas R

394

n;'ﬁxhipiéﬁs:jP&gg;G'of‘G Pages)

Percentage of Interest .
in the Common Elements,.’
Expenses and Surplus
and Voting Rights

.{;.,;'1E!Pe

‘

Davos R . '/
Innsbruck R
-Zermatt R _ -

.5202%"
e 3534%

iInnsbruckﬂR‘
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I S0 77 pEreTNENT PROVISIONS OF THE DEED FROM THE mn_. N

: . LUMBER COMPANY, A WEST VIRGINIA CORPORATION, PO ENOWSHOE. ~~ -

" COMPANY, A WEST VIRGINTA CORPORATION, RECORDED IN THE OFFICE -’
. O THE CLERK OF THE COUNTY COMMISSION OF POCAHONTAS COUNTY,

WESP VIRGINIA.IN DEED BOOK 129 AT PAGE 650. .

oo : uwe: hexreby excepts and msams for itaelf ’ ita :
- "-1ic.ensees, invitees, lessees, contractors, grantees, successore,
. and assigns the right to use all or any part. of the xoads
- hereinabove described in common with Snowshoe, its gsuccessors..
" and.assigns and cthere. having the right to use the same, as .
. 'a means of ingress and egress to and from other and adjoining ’
. - lands now owned by Mower, regardless whether sald roads be' . ..
“ 7 located within or without ithe boundaries of the 6, 696 a.cre
S tract here:.n conveyad by Mower. to Smwshoe. SN

s T snowshoe covenants and agrees ‘that . said roads wﬂl ;
“hareafter ‘be maintained by Snowshoe, but it is agreed by and jf‘i
- between Mower and Snowshoe that the cost of maintenance of
- 'said roads shall be apportioned between Snowshoe and Hower.
.-according ‘to the degree of use made by each during each::
"ealendax year. It is further understood and agreed that
'+ :Mower shall:mot be liable for any part of the coat of
w:.dem.ng, pav;ng or. otherwise improving sa.td raads.

e Co There is excepted and :eserved from this con— IR
. ..;'.veyance and operation of .this deed all the ccal, oil and gag
- - excepted and reserved by Mower's predecessors in title in . ¢
. and underlying Mower Tzract No. 5 (530.acres, moxe or less} -
. -and Mower Tract No. 22 (44=3/4 acrese, more or less), both ,
. >wholly included 'in this conveyance, 'and Mower Tract No. 23}&-"
-7 .25 (60 acres, more or less,), and Mower Tract No. 24 (347 -
< acres, more or less) parts of each of which are included in
" this conveyance, but any ceal, oil, gas or other minerals :-
‘owned ‘by Mower- in and underlying said 6,696 acres of land : .~ -
: _-'_herein dascra.bec'l is hereby conveyed by Hower to snowshoe. o

b T e T Th.is conveyance is made expressly subject to n:l.l R

- -.:;rights-of-way and easements, recorded or unrecorded, heretofore
. -granted to others by Mower or its predecessorxs. in title, and . -
- t@ all easements and rights-of-way, public or private, wluch
. .-.are visible upon the ground. ;.nclndi.ng hut not 1im:.ted to. -
i .'.."the following-» e T L LT s 5

T 5 PO Permanent. easement and right-of-way granted by

: __fuowax to Wallace Galford and Pauline Galford, husband. and " -
"--wife, by Easement and Right-of-Way Easement Agreement’ dated -
.- the 23rd day of November, 1962, duly recorded in the of:ice

.- --of the c1erk of the County Court of Pocahontas County, West
l Virgmia. in Deed Book 110, at: ;page 359._ B

L 4.,' Ay 29 RIS
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L S . night-of-way for general business use and_

'”'haul:.ng of timber granted by Mower to Beckwith Lumber.

_- Company across Mower Tract. 3 (herein referred to as Mower
L. Tract 28) by that certain unrecorded Easement and: Right-of-
2" Way agreement dated the 3rd day of October, 1972 which )

o rig:ht-of-\my exp:.res Of.:tober 3, 1973. - -

S Right-of-way a.nd easement :Eor nse: of Black Rnn

' -Road :I.n connection with the unrecorded contract. for purchase,.:

" .cutting and removing of timber dated the 1d4th day of a’une,
21.9’73r between Mower a:nd Forest I.umber company. o

NP ﬂ.‘his ccnveymce is made expressly aub:ect to a.ll :

L the limitatxons -and restrictions affecting the property ...
- "hereby conveyed set forth in that certain .Deed and Bill of-
. _Sale dated the 7th'day of ‘June, 1962, by and between Mower-
. -~ and the State of West Virginia for the use and benefit of.
‘7 - .. the Depertment of Natural Resources duly recorded io the. ' ;
- -- office of the Clerk-of the County Court of Pocahontas: Counhy,
o West virgin:l.a, in Deed Baok 108. at page 314. -","

: '.rh:i.s conveyance :I.s made expressly subject to the
- terms and provisions of that certain Agreement. {0il and Gas
. Lease} dated the 6th day of December, 1971, by and .between..
. Mower a5 Lessor and ¢. E. Beck as Lessee, duly-recorded im..
. the office of the Clerk-of ‘the County Court of Pocahontas:
;. County, Weat Virginia, in Deed Book 126, at’ page 516. ..




EXHIBIT 7 -

" The Comil.ld;xw'e'.alth: Group
"L51l7 Gregg Street

. P. D, Box:11193
"'_;"Oolumbu.a, SC 2921'1

'-ﬁGentlemen-

-0 This 1etter is to evidence the approval of Snowshoe
*Company 0 all of the improvements . erected on the 5.01 .acre -
'site owned by The Commonwealth Group at ‘the :Snowshoe: Ski

"f. Resoxt, - Snowshoe, West Virginia. This approval is given L
©» pursuant to the provisions of Article XI, Subparagraph

"(BY (3) of' the Declaration Establishing a Plan for Condominium

-”f?JOHnerahlp for the Snowshoe Mcountain Lodge Condominium. dated
. - November 10, 1982,. and.recorded or -to be recorded in the .-
<g::office of the Clerk of the Pccahontas COunty Ccmmission.JJf

”'r Very truly yours,




E-FILED | 1/29/2021 10:30 AM
CC-38-2020-C-24
Pocahontas County Circuit Clerk
Connie Carr

EXHIBIT A-1
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! THIS DEED AND AGREEMENT, Dated this 10th day of
November, 1982, by and between THE COMMONWEALTH GROUP, a
general partnership under the laws of the State of South
Carolina, hereinafter called "Commonwealth" and SNOWSHOE

COMPANY, a West Virginia corporation, hereinafter called the

SEE PLAT we
BOOK 4, SRESEE
PAGE 6

RECITALS:

By instrument dated December 1, 1981, the Company
. and Commonwealth entered into an agreement (the "Agreement")
whereby in return for the conveyance by the Company to

Commonwealth of a tract of 5.01 acres, more or less, situate

150176 ¢ at the Snowshoe Ski Resort in Edray Tax District of Pocahontas

S County, West Virginia (hereinafter called the "Site"),

Commonwealth committed to construct upon the Site .a major

meeting/conference center and luxury condominium development.
Pursuant to the Agreement, by deed dated April 12,

1982, and of record in the office of the Clerk of the

G Pocahontas County Commission in Deed Book 164, at page 628,

and Corrective Deed dated October 26, 1982, also of record

or to be recorded in said Clerk's office (the "Deeds"), the

Company conveyed the Site to Commonwealth and thereafter

Ji- /z 39'

| Commonwealth proceeded with the construction thereon of a

T ufour-story building (the "Building") consisting of a ground

H 020175
'floor area, a part of which is referred to herein as the

A

W2 82|
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"Conference Center," and three additional floors or stories
consisting of 229 apartment units and other improvements
which together with portions of the ground floor area are to
be submitted to a condominium form of ownership pursuant to
the provisions of Chapter 36B of the Code of West Virginia
(the "Act") and to be known as the "Snowshoe Mountain Lodge
Condominium" all as provided in that certain Declaration of
even date herewith of record or to be recorded in said
Clerk's office, which portions of the Building are hereinafter
sometimes referred to as the "Condominium."

With the substantial completion of the construction
of the Conference Center, Commonwealth, pursuant to the
terms of the Agreement, and in further consideration of the
agreements of the Company hereinafter set forth, is now
prepared and does hereinafter convey the Conference Center
to the Company subject to all of the terms, conditions,

agreements, exceptions and restrictions hereinafter provided.

WITNEGSGSETH:

NOW, THEREFORE, in consideration of the sum of Ten
Dollars ($10.00), cash in hand paid, and other valuable
consideration, the receipt and sufficiency of which are
hereby acknowledged, Commonwealth does hereby GRANT and

CONVEY to the Company the Conference Center, being al" of

675
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that real property situate within the Site at the Snowshoe
Ski Resort in Edray Tax District of Pocahontas County, West
Virginia, which lies below (but not above)}, a horizontal
plane, the elevation of which is 4,708.89 feet as measured
vertically above sea level as established by the United
States Coast and Geodetic Survey and which is bounded by 26
vertical planes which are respectively formed by projecting
vertically downward the boundaries of that certain plot or
polyhedron bounded and described as follows:

Beginning at a point numbered 123 as shown and
designated on that certain plat entitled "As Built
Survey for Snowshoe Mountain Lodge Condominium
Conference Center Space,"” dated October 13, 1982,
revised November 9, 1982, made by Power Engineering
Company, Inc., a copy of which is designated as
Exhibit A attached hereto and by reference made a
part hereof; which said point number 123 is
located the following three calls and distances
from the northeast corner of Treetop Condominium
located at the Snowshoe Ski Resort, as the same is
shown on various plats of record in the Office of
the Clerk of the Pocahontas County Commission in
Plat Book 2, at pages 9 and 21:

(1) N. 32° 21' 18" E. 117.72 feet to the beginning
point of the site also .shown on Exhibit A;
thence

(2) 8. 81° 34' 06" W. 17.6 feet to a point in the
southerly line of said 5.01 acres; thence

(3) N. 08° 25' 54" W. 26.1 feet to point number
123 as shown on Exhibit A, being the place of
beginning;

Thence, leaving point number 123 S. 63° 44' 54" w.
55.07 feet to point number 66; thence

N. 26° 15' 42" W, ?55.49 feet to point number 90;
thence

N. 26° 15' 42" W. 14.49 feet to point 91; thence

676
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N.
N.

N.

N.
S.

N.

S.

26°
63°
26°
63°
26°
63°
26°

63°

26°
63°

26°

15°*
44"
15°
44°
15"
44
14
44"
06'
52!
07°*
09°'
24"
34!
08'
44"
15°
44"
12
44°
15°*
49"

14!

42"
8"
42"
8"
42"
18"
42"
8"
54"
54"
06"
12"
8"
54"
og"
18"
42"
8"
48"
18"
42"
o1"

18"

E.

137.88 feet to point 67; thence
16.21 feet to point 68; thence
56.83 feet to point 69; thence
16.29 feet to point 70; thence
55.84 feet to point 71; thence
53.15 feet o point 106; thence
11.02 feet to point 107; thence
8.20 feet to point 108; thence )
7.95 feet to point 109; thence
8.00 feet to point 110; thence
8.02 feet to point 111; thence
8.00 feet to point 112; thence
8.00 feet to point 113; thence
8.00 feet to point 114; thence
8.66 feet to point 115; thence
9.71 feet to point 116; thence
62.36 feet to point 117; thence
10.00 feet to point 118; thence
83.96 feet to point 119; thence
8.02 feet to point 120; thence
125.96 feet to point 121; thence
21.90 feet to point 122; thence

97.59 feet to point 123, the

place of beginning; together with certain walls
and portions thereof designated on Exhibit A as
being part of the Conference Center.

Excepting, reserving and excluding therefrom the

parcels, footers, pillars, beams, walls and other areas as



shown shaded or cross-hatched on Exhibit A and hereinafter
described.

For the consideration aforesaid and as appurtenances
to the Conference Center hereinbefore conveyed, Commonwealth
does further GRANT and CONVEY unto the Company and its
successors, grantees and assigns, ownership of the following:

1. A non-exclusive easement and right-of-way over
and across those portions of the Site constituting common
elements of the Condominium outside of the Building (a) for
pedestrian access to and from ski slopes, recreational and
commercial facilities and other development areas of the
Snowshoe Resort; and (b) as necessary to provide pedestrian
and vehicular access to and from the Conference Center and
the public facilities to be constructed or located within
the Conference Center.

2. The right to interconnect with utility lines,
which now serve or which may in the future serve the Site,
for extension of the utilities to future developments
within the Snowshoe Resort.

3. The non-exclusive easement to use the main
stairway, the elevators, the main lobby of the Condominium
and the main entranceway of the Condominium for the purpose
of providing a means of ingress and egress to and from the
Conference Center.

4. A non-exclusive easement across those portions

of the Site constituting Common Elements of the Condominium



to provide a means of ingress and egress to and from the
Conference Center, the freight loading dock and the other
public areas of the Snowshoe Ski Resort including the public
roads serving the Resort.

5. A right of full support of the Conference
Center and all parts thereof, including without limitation,
the right to install, maintain, inspect, repair, replace and
remove from time to time all structural members, footers,
pillars, walls, foundations and other members, facilities
and property as are sufficient at all times to support the
Conference Center so long as such Conference Center or any
part or parts thereof remain in existence, including any
reconstruction or replacement thereof, in whole or in part,
in the event of damage or destruction by casualty or other
cause, together with (a) a non-exclusive easement or easements
for ingress, egress and regress, for pedestrian traffic and
by mechanical or similar means for equipment, material and
personnel over, through and across common elements of the
Condominium sufficient to provide for maintenance, inspection,
repair, replacement and removal of the Conference Center or
any part thereof, and (b) non-exclusive easements through
and across the common elements of the Condominium for and
the right to install, maintain, repair, replace and remove
from time to time existing lines and. chases for electricity,
ene.gy, telephone, sprinkler, cable television and communications

and utilities of whatsoever nature which may be necessary



and convenient for use in connection with the Conference
Center, including further the right to temporarily place
ladders and equipment against portions of the Condominium as
reasonably necessary in the exercise of the rights hereby
reserved and described.

6. The right to discharge in a lawful manner from
and through existing chases and ventilation facilities, if
any, which are part of the common elements of the Condominium
all fresh, exhaust and waste air, smoke, fumes and moisture
as shall be reasonable having due regard and care for the
use and enjoyment of the Condominium and any structure or
improvement therein; together with a non-exclusive easement
to construct, maintain, inspect, repair and replace when
reasonably necessary within the common elements of the
Condominium the chases and conduits sufficient to accommodate
the easements for the aforesaid discharge for the benefit of
the Conference Center.

7. Subject to the obligations of support and the
easements granted or reserved by this instrument, the right
from time to time to reconstruct or replace within the
Conference Center in the same location, at the sole expense
and risk of the Conference Center owner, and after the
expiration of the 30th day following the receipt by the
Condominium Association of Unit Owners, and all holders of
mortgages on any unit within the Condominium of written

notice of such effect without receipt by the owner of the



Conference Center of notice of any objection, any then
existing pipes, cables, ducts and conduits, enclosures,
machinery, equipment, pedestrian and mechanical means and
footers, pillars, beams, walls and other structural members
owned and maintained entirely or partially for the benefit
of the Condominium.

8. The right to attach walls, partitions and
other internal construction to various support pillars and
load bearing walls running through the Conference Center and
owned by the Condominium.

9. A non-exclusive easement to own, operate, install
and maintain ceilings, lights, heating, air conditioning and
utility systems within the overhead space lying between the
bottom of the lower concrete support beams and the bottom of
the concrete floor of the Condominium.

10. A non-exclusive easement to use the freight
loading dock which is a common element of the Condominium
and as shown on Exhibit A, to provide ingress, egress and
regress to and from the freight elevator owned by the Company.

The real property heretofore described by metes
and bounds and the appurtenant easements and rights set
forth in the preceding paragraphs numbered 1 through 10
constitute the "Conference Center."

The property herein conveyed is a part of the Site
con-eyed to Commonwealth by the Company by the Deeds,
reference to which is here made for further description of

said real estate.



This conveyance is made subject to all of the
reservations, conditions and restrictions set forth in the
Deeds and to the following exceptions, reservations, conditions,
agreements and restrictions:

A. Commonwealth EXCLUDES, RESERVES and EXCEPTS
from this conveyance of the Conference Center hereinbefore
described, for itself and its successors, grantees ang
assigns, ownership of (i) all of those certain parcels of
land within or abutting the Conference Center shown shaded
or cross-hatched on Exhibit A as sites for the footers for
the structural supports necessary to support the upper three
stories and other improvements making up that part of the
Condominium; (ii) the footers, pillars, beams and walls
{(except walls or portions thereof designated on Exhibit A as
being a part of the Conference Center} situate thereon
running through and abutting upon the Conference Center; and
(iii) easements through the Conference Center for all
existing pillars, load-bearing walls, beams and other
structural members situate therein or abutting thereon.

B. Commonwealth reserves for the benefit of
itself and its successors, grantees and assigns, and for the
benefit of the Condominium ownership of all of the following
property, rights and easements in, on, through and abutting
the Conference Center which shall constitute a burden thereon:

(1) For the purpose of facilitating construction
and total completion of all of the Conference Center and all

improvements therein which are the responsibility of Commonwealth,

€82



under the terms of the Agreement, such temporary easements

and rights of ingress, egress, passage and movement and

storage of materials as may, in the sole discretion of
Commonwealth, be necessary or desirable are hereby established
and declared to exist until the Conference Center is completed.

(2) Exclusive easements for and ownership of
all utility chases and lines, including, but not necessarily
limited to, drainage, water, sewex, electric, telephone,
sprinkler, cable television lines and ducts or lines for the
discharge of waste gas, air, smoke and fumes, all as now
located and existing through the Conference Center;

(3) Exclusive easements for and ownership of
all existing passenger elevators and mechanical and equipment
rooms and personal property and f‘xtures in connection
therewith;

(4) An exclusive easement for and ownership
of portions of the existing main lobby fireplace and stairway;

(53) An exclusive easement for and ownership
of an existing emergency exit stairway;

(6) An exclusive easement for and ownership
of an existing trash chute; together with a non-exclusive
easement within the Conference Center in the immediate
proximity of the trash cute for facilities to collect the
trash eminating from the trash chute;

(7) A right to full support of the Condominium
and all parts thereof including without limitation the right

to install, maintain, inspect, repair, replace and remove

683
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from time to time all footers, pillars, walls, foundations
and other structural members, facilities and property as are
sufficient at all times to support the Condominium and
so long thereafter as the real and personal property and
fixtures constituting such Condominium or any part or parts
thereof remain in existence, including any reconstruction or
replacement thereof in whole or in part in the event of
damage cor destruction by casualty or other cause, together
with (i) a non~exclusive easement or easements for ingress,
egress and regress, for pedestrian traffic and by mechanical
or similar means for equipment, material and personnel over,
through and across corridors, lobbies, shafts, and open
spaces and areas sufficient to provide for maintenance,
inspection, repair, replacement and removal of the Condominium
or any part thereof and (ii) non-exclusive easements for and
the right to install, maintain, repair, replace and remove
from time to time pipes, cables, ducts and conduits of every
kind and nature for drainage, water, sewage, electricity,
energy, telephone, sprinkler, cable television and communications
and utilities of whatsocever nature which may be necessary
and convenient for use in connection with the Condominium
including further the right to tempecrarily place ladders and
equipment against portions of the Conference Center owned by
the Company as reascnably necessary in the exercise of the
rights hereby reserved and deécribed;

(8) The right to discharge in a lawful

manner from and through the utility chases and ventilation

~11~-



lines owned by the Condominium through the Conference Center
all such fresh, exhaust and waste gas, air, smoke, fumes,
water, moisture, drainage and sewage as shall be reasonable
having due regard and care for the use and enjoyment of the
Conference Center and any structure or improvement therein;
together with an easement to construct, maintain, inspect,
repair and replace when reasonably necessary within the
Conference Center pipes, cables, ducts and conduits sufficient
to accommodate the easement for the aforesaid discharge for
the benefit of the Condominium;

(9) Subject to the obligations for support
and the easements granted by this deed, the right from time
to time to reconstruct or replace within the Condominium in
the same location, at the sole expense and risk of the
Condominium, and after the expiration of the 30th day
following the receipt by the Conference Center owner and all
holders of mortgages thereon or any portion thereof of
written notice of such effect without receipt by the Condominium
Association of Unit Owners, of notice of any objection, any
then existing pipes, cables, ducts and conduits, enclosures,
machinery, equipment, pedestrian and mechanical means and
structural members maintained entirely or partially for the
benefit of the Conference Center;

(10} A non-exclusive right of ingress,

egress and regress through the public areas of the Conference

685
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Center for the use of the Condominium and its Association of
Unit Owners, unit owners, and their employees, agents,
guests and invitees; and

{11) The non-exclusive right to use the
existing trash compactor and freight elevator located within
the Conference Center and owned by the Company together with
the non-exclusive right of ingress, egress and regress
through the Conference Center to provide access to the trash
chute and freight elevator for the use of the Condominium
and its Association of Unit Owners, units owners and their
employees, agents, guests and invitees.

C. The parties hereby further AGREE:

1. Commonwealth and its successors, grantees
and assigns, including the Condominium Association of Unit
Owners, shall, subject to the terms and conditions hereof,
promptly restore or cause to be restored substantially to
the former condition,; all or any portion of the Condominium
which may be destroyed, injured, damaged, physically impaired
or dislocated which are subject to any of the rights and
easements established by this instrument.

2. Company and its successors, grantees and
assings, shall, subject to the terms and conditions hereof,
promptly restore or cause to be restored substantially to
the former condition, all or any portion of the Conference
Center, which may be destroyed, injured, damaged, physically
impaired or dislocated which are subject to any of the
rights and easements established by this instrument.

686
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3. The parties agree to the following
casualty insurance coverages:

(a) The Company shall, at its sole
cost and expense, keep and maintain in force policies of
insurance covering the Conference Center insuring against
all risks of direct physical loss commonly insured against
fire and extended coverage perils, the total amount of which
insurance after application of any deductibles shall be not
less than 80% of the replacement cost of the insured property,
exclusive of land, excavations, foundations and other items
normally excluded from property policies.

(b} Commonwealth, through the Association
of Unit Owners of the Condominium, shall, at its sole cost
and expense, keep and maintain in force policies of insurance
on the common elements and units within the Condominium,
exclusive of improvements and betterments installed in units
by unit owners, insuring against all risks of direct physical
loss commonly insured against fire coverage perils. The
total amount of insurance after application of any deductibles
shall be not less than 80% of the replacement cost of the
insured property, exclusive of land, excavations, foundations
and other items normally excluded from property policies.

(c) The parties agree that all such
insurance shall be secured and maintained in a company or
companies licensed to do business in the State of West
Virginia and that each policy shall contain an agreed amount

endorsement and waivers of subrogation as against the other
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T .

party and shall name both the owner of the Conference Center
and the Unit Owners Association of the Condominium as
additional insureds to the extent their interest may appear.
The parties further agree to furnish each other with originals
or copies of all such policies and to furnish at all times

and maintain with each other at all times a certificate or
certificates of the insurance carrier or carriers showing

that such insurance is in full force and effect and certifying
that the same will not be cancelled without at least 30 days
advance written notice to each of the parties.

4. All easements established hereby and the
use thereof, shall be deemed to be limited to the extent
reasonably necessary to accomplish the purposes for which
such easements are granted or reserved. Any easements,
rights and rights-of-way established hereunder shall be
appurtenant to the estate benefited thereby, provided,
however, that such easements, rights and rights-of-way shall
be non-exclusive but shall also be for the benefit and the
use of the burdened estate unless otherwise specified herein
to the contrary.

5. In no event shall any reconstruction or
replacement or other structural work which may be permitted
hereunder upon notice (with the right to objection or
otherwise} permanently and materially interfere with or
impair or endanger the continuing rights co full support,

access and essential or convenient services established by
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this instrument.

6. Nothing in this instrument shall be
deemed to permit any diminution or impairment of the area of
or any right or title or ownership in and to any unit, or
any portion thereof, by any unit owner of the Condominium
now or hereafter vested by deed in any such unit owner
without the consent of such unit owner; provided, changes in
and to common elements or limited common elements (as
defined in the Act) may be effected subject to the terms and
conditions hereof. Subject only to the foregoing sentence,
and notwithstanding anything to the contrary contained in
this instrument or elsewhere to the contrary, the Executive
Board of the Unit Owners Association of the Condominium
containing any unit affected hereby shall be the only entity
empowered to act and shall so act for and on behalf of any
and all unit owners and holders of mortgages in the Condominium
in matters pertaining to this instrument and the rights,
remedies, duties and obligations established hereby.

7. Bach party hereto agrees to repair,
replace, restore and maintain all those portions of the
Building and equipment in connection therewith owned by it
unless otherwise mutually agreed upon.

8. The recording by Commonwealth of a
declaration of condominium in accordance with the Act shall
be deemed to be an assignment and transfer of Commonwealth's

rights, privileges, duties, liabilities and obligations
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herein established; provided, however, that this provision
shall in no way affect or impair the obligations of Commonwealth
to the Company under the provisions of the Agreement.
9. All rights, easements, covenants, obligations

and restrictions set forth in this instrument are intended
to run with the real estate consisting of the Conference
Center and Condominium and pertain respectively and inure to
the benefit of the estate and the owner intended to benefit %
thereby and to bind and charge the estate and owner intended ?
to be bound thereby.

The conveyance of the Conference Center as aforesaid
is made subject to the restriction that it will be used as a
meeting/conference center with necessary kitchen, bar,
restaurant and restroom facilities and for other lawful
commercial purposes not inconsistent with the use of the
Condominium as a residential apartment complex. This
restriction shall be a covenant running with the land and
improvements thereon.

Subject to the matters hereiﬂbefore set forth and
to the lien of real estate taxes for the year 1983, Commonwealth
hereby WARRANTS GENERALLY the property hereby conveyed and
covenants that the same is free and clear of all liens and
encumbrances.

This conveyance is made as an exchange in kind for
the conveyance made by the aforementioned Deeds. :

Commonwealth hereby declares that the actual value
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of the property transferred by this document is One Million
One Hundred Thousand Dollars ($1,100,000}.

IN WITNESS WHEREOF, The Commonwealth Group, a
partnership, has caused its name to be signed by (bps'¥. L‘.’iﬂfé,
;ZQZEEEZZE+JQ£+A1!&£_J a generzl partner, and to evidence

its agreement of its obligations undertaken hereunder,

Snowshoe Company, a corporation, has caused its corporate

name to be hereunto signed by its Seamye VKE &s;pa&;‘hereunto

duly authorized.
THE COMMONWEALTH GROUP

By 7ﬂ44 j- Krse M:fﬂ-)

a corporation

STATE OF éé*srﬂéeg ig
COUNTY OF Ayt . To-Wit:

The foregoing instrument was acknowledged before

me this sp7A day of plamecse » 1982, by Joyw T
Krvusg i , the President of Jonw T .Kzusée
, @ general partner, on behalf of the

TNEREETS , Jhe B LoD
corporation and the partnership.
My commission expires ﬁ/ﬁlL &, /4?/ N .
y 72

:a}ary Public
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STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, To-Wit:

The foregoing instrument was acknowledged before

me this /7! day of _Jbymmtir » 1982, by Bunf /o
P i8op 5 , the Fo. . 7w He 5% A7

of SNOWSHOE COMPANY, a'corporation, on behalf of the corporation.

Ddorir e &7 AFFT

My commission expires ;;ﬁa

Notary Public =

This instrument was prepared by Thomas E. Potter,
Attorney at Law, 1500 One Valley Square, Charleston, West
Virginia 25301.
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E-FILED | 1/29/2021 10:30 AM
CC-38-2020-C-24
Pocahontas County Circuit Clerk
Connie Carr

IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA

THE MOUNTAIN LODGE ASSOCIATION
a West Virginia unincorporated non-profit association,

Plaintiff/Counterclaim Defendant,

Civil Action No. 20-C-24
V. The Honorable Robert A. Richardson

SNOWSHOE MOUNTAIN, INC.,,
a West Virginia corporation,

Defendant/Counterclaim Plaintiff.

CERTIFICATE OF SERVICE

I, Mark A. Sadd, counsel for the Mountain Lodge Association, hereby certify that on the
29" of January, 2021, T caused the foregoing THE MOUNTAIN LODGE ASSOCIATION’S
MOTION FOR LEAVE TO FILE SECOND AMENDED COMPLAINT to be served
electronically via West Virginia E-Filing to the following:

Seth P. Hayes, Esq.

Dale H. Harrison, Esq.

JACKSON KELLY PLLC

150 Clay Street, Suite 500

Morgantown, WV 26501
shayesajacksonkelly.com

Counsel for Defendant/Counterclaim Plaintiff

/s/ Mark A. Sadd
Mark A. Sadd
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Court: Circuit

Judge:

Robert E.
Richardson

Related Cases:

Case Docket Entries

County: 38 - Pocahontas
Case Type: Civil

Created Date:
Case Sub-Type:

CC-38-2020-C-24

7/17/2020 Security Level: Public

Declaratory Status:

O
Judgment B8

User ID: Cindy.Beverage

Page 1 of 4

Style: THE MOUNTAIN LODGE ASSOCIATION v. SNOWSHOE MOUNTAIN INC.
Entered Date Event Ref. Code Description
1 7/17/2020 Conversion CIVIL COMPLAINT FOR DECLARATORY RELIEF
FILED BY MARK SADD, ESQ.
1-1 7/17/2020 Other
2 Conversion SUMMONS/COMPLAINT FWD TO MR. SADD'S
OFFICE PER HIS REQUEST FOR
3 Conversion SERVICE BY S.0.S.
4 7/17/2020 Conversion CLK'S RECEIPT #35856 ISSUED TO LEWIS GLASSER
PLLC IN THE AMT
4-1 7/17/2020 Other
5 Conversion OF $200.00 FOR FILING FEE.
6 7/30/2020 Conversion ACCEPTANCE OF SERVICE RCVD FROM S.0.S.
DATED 7/24/20.
6-1 7/30/2020 Other
7 8/7/2020 Conversion PROOF OF SERVICE PRINTED OFF OF THE S.0.S.
SITE FOR SNOWSHOE
7-1 8/7/2020 Other
8 Conversion MOUNTAIN INC.
9 8/19/2020 Conversion AGREED STIPULATION FILED BY SETH P. HAYES,
ESQ.
9-1 8/19/2020 Other
10 9/11/2020 9:05:53 AM  Attorney Listed D-001 A-10381 - Seth Patrick Hayes
11 9/11/2020 12:34:28 PM  E-Filed Motion - Other
11-1 9/11/2020 Motion - to Dismiss
11-2 9/11/2020 Transmittal
12 9/11/2020 12:36:36 PM  E-Filed Supporting Documents - Memorandum of Law in Support
of Motion to Dismiss
12-1 9/11/2020 Supporting Document - Memorandum of Law in Support
12-2 9/11/2020 Transmittal
13 9/11/2020 12:47:12PM  E-Filed Supporting Documents - Exhibit A to Memo of Law in
Support of Motion to Dismiss
13-1 9/11/2020 Exhibit - Exhibit A
13-2 9/11/2020 Transmittal
14 9/11/2020 12:48:46 PM  E-Filed Supporting Documents - Exhibit B to Memo of Law in
Support of Motion to Dismiss
14-1 9/11/2020 Exhibit - Exhibit B
14-2 9/11/2020 Transmittal
15 9/11/2020 12:55:21 PM  E-Filed Supporting Documents - Exhibit C to Memo of Law in
Support of Motion to Dismiss
15-1 9/11/2020 Exhibit - Exhibit C Part 1
15-2 9/11/2020 Transmittal
16 9/11/2020 12:58:05PM  E-Filed Supporting Documents - Exhibit C Part 2 of 2 to Memo of
Law in Support of Motion to Dismiss
16-1 9/11/2020 Exhibit - Exhibit C Part 2 of 2
16-2 9/11/2020 Transmittal
17 9/23/2020 1:23:59 PM E-Filed Notice of Motion Hearing - Notice of Hearing on

Defendant's Motion to Dismiss

Date/Time:  1/28/21 4:02 PM



Case Docket Entries CC-38-2020-C-24

30-1 11/11/2020
30-2 11/11/2020

UserID: Cindy.Beverage

Entered Date Event Ref. Code Description
17-1 9/23/2020 Notice of Motion Hearing - Hearing Notice on Defendant's Motion to Dismiss
17-2 9/23/2020 Transmittal
18  10/6/2020 3:34:59 PM E-Filed Supporting Documents - Mountain Lodge Association's
First Amended Complaint
18-1 10/6/2020 Other - Mountain Lodge Association's First Amended Complaint
18-2 10/6/2020 Exhibit - Exhibit A-1
18-3 10/6/2020 Exhibit - Exhibit A-2
18-4 10/6/2020 Exhibit - Exhibit B
18-5 10/6/2020 Transmittal
19  10/16/2020 11:09:53 AM  E-Filed Motion - Other
19-1 10/16/2020 Motion - Exceed Page Limit
19-2 10/16/2020 Transmittal
20 10/16/2020 11:26:08 AM E-Filed Motion - Motion to Dismiss
20-1 10/16/2020 Motion - To Dismiss Amended Complaint
20-2 10/16/2020 Transmittal
21 10/16/2020 11:28:38 AM E-Filed Supporting Documents - Memorandum of Law in Support
of Motion to Dismiss Amended Complaint
21-1 10/16/2020 Supporting Document - Memorandum of Law in Support
21-2 10/16/2020 Transmittal
22 10/16/2020 11:30:59 AM E-Filed Supporting Documents - Exhibit A
22-1 10/16/2020 Exhibit - Exhibit A to MOL in Support of Motion to Dismiss Amended Complaint
22-2 10/16/2020 Transmittal
23 10/16/2020 11:32:53 AM E-Filed Supporting Documents - Exhibit B
23-1 10/16/2020 Exhibit - Exhibit B to MOL in Support of Motion to Dismiss Amended Complaint
23-2 10/16/2020 Transmittal
24 10/16/2020 12:25:36 PM  E-Filed Order - Motion - ORDER GRANTING DEFENDANT’S
MOTION TO EXCEED PAGE LIMIT
24-1 10/16/2020 Order - ORDER GRANTING DEFENDANT’S MOTION TO EXCEED PAGE LIMIT
24-2 10/16/2020 Transmittal
25  10/16/20201:42:18 PM  E-Filed Supporting Documents - Agreed Stipulation Regarding
Service
25-1 10/16/2020 Other - Stipulation
25-2 10/16/2020 Transmittal
26 10/22/20201:51:51 PM  E-Filed Motion Response - Response
26-1 10/22/2020 Motion Response - P1 Mountain Lodge In Opposition to Det MTD
26-2 10/22/2020 Supporting Document - Out of Jurisdiction case
26-3 10/22/2020 Supporting Document - Qut of Jurisdiction Case
26-4 10/22/2020 Supporting Document - Out of Jurisdiction Case
26-5 10/22/2020 Transmittal
27 10/22/2020 1:56:18 PM  E-Filed Motion - Other
27-1 10/22/2020 Motion - Rule 56(f) Motion
27-2 10/22/2020 Supporting Document - Exhibit A
27-3 10/22/2020 Transmittal
28 10/23/2020 10:44:20 AM E-Filed Supporting Documents - Notice of Hearing for Rule 56(F)
Motion
28-1 10/23/2020 Other - Notice of Hearing Rule 56(F) Motion
28-2 10/23/2020 Transmittal
29  10/26/2020 1:38:31 PM  E-Filed Notice of Motion Hearing - Rule 56(F) Affidavit and
Motion for Additional Discovery
29-1 10/26/2020 Notice of Motion Hearing - Notice of Hearing Rule 56(F) Affidavit and Motion for Additional Discovery
29-2 10/26/2020 Transmittal
30 11/11/2020 3:12:57 PM  E-Filed Order - Case - Agreed Scheduling Order

Order - Agreed Scheduling Order
Supporting Document - Agreed Scheduling Order
Date/Time:
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Entered Date Event Ref. Code Description
30-3 11/11/2020 Transmittal
31 11/16/2020 12:44:32 PM  E-Filed Answer - Complaint Denied
31-1 11/16/2020 Civil Case Information Statement
31-2 11/16/2020 Answer - Answer to Amended Complaint and Counterclaim
31-3 11/16/2020 Counterclaim - Answer to Amended Complaint and Counterclaim
31-4 11/16/2020 Transmittal
32 11/16/2020 12:47:21 PM  E-Filed Certificate of Service - Re: Defendant's First Set of
Discovery Requests to Plaintiff
32-1 11/16/2020 Certificate of Service - Defendant's First Set of Discovery Requests to Plaintiff
32-2 11/16/2020 Transmittal
33 11/30/2020 2:47:14PM  E-Filed Supporting Documents - Plaintiff's Fact Witness Disclosure
33-1 11/30/2020 Other - Plaintiff's Fact Witness Disclosure
33-2 11/30/2020 Transmittal
34 11/30/2020 2:47:14PM  Attorney Listed P-001 A-12663 - Andrew Winkler Holbrook
35 12/2/2020 3:09:47 PM E-Filed Certificate of Service - COS-Plaintiffs First Set of
Interrogatories, RFP & RFA to Defendant
35-1 12/2/2020 Certificate of Service - COS-Plaintiffs First Set of Interrogatories, RFP & RFA to Defendant
35-2 12/2/2020 Transmittal
36 12/3/2020 3:07:23 PM E-Filed Supporting Documents - Stipulation for Extension of Time
36-1 12/3/2020 Other - Stipulation for Extension of Time
36-2 12/3/2020 Transmittal
37  12/3/2020 3:07:23 PM Attorney Listed P-001 A-6927 - Ramonda C. Marling
38 12/3/20203:07:23 PM Attorney Listed D-001 A-6927 - Ramonda C. Marling
39 12/15/2020 10:25:45 AM E-Filed Supporting Documents - Defendant's Fact Witness
Disclosure
39-1 12/15/2020 Other - Defendant's Fact Witness Disclosure
39-2 12/15/2020 Transmittal
40 12/16/2020 1:53:24PM E-Filed Certificate of Service - COS-Plaintiff Mountain Lodge
Association's Responses to Snowshoe Mountain First Set of
Discovery Requests
40-1 12/16/2020 Certificate of Service - COS-Plaintiff Mountain Lodge Association's Responses to Snowshoe Mountain First Set
of Discovery Requests
40-2 12/16/2020 Transmittal
41  12/18/2020 3:25:49PM  E-Filed Certificate of Service - COS-Plaintiff The Mountain Lodge
Association's Supp Resp to Def Snowshoe Mountain, Inc.'s
First Set of Discovery Requests
41-1 12/18/2020 Certificate of Service - COS-Plaintiff The Mountain Lodge Association's Supp Resp to Def Snowshoe Mountain,
Inc.'s First Set of Discovery Requests
41-2 12/18/2020 Transmittal
42 12/18/2020 5:16:15PM  E-Filed Supporting Documents - Discovery Responses
42-1 12/18/2020 Other - MLA's Responses and Objections to Discovery Requests
42-2 12/18/2020 Transmittal
43 12/18/2020 5:26:08 PM  E-Filed Supporting Documents - Notice of Hearing on Discovery
Objections
43-1 12/18/2020 Other - Notice of Hearing on Discovery Objections
43-2 12/18/2020 Transmittal
44 12/21/2020 10:41:03 PM  E-Filed Motion - Motion to Dismiss
44-1 12/21/2020 Motion - Motion to Dismiss Counterclaim
44-2 12/21/2020 Transmittal
45  12/21/2020 10:42:44 PM  E-Filed Supporting Documents - Exhibit 1 to Motion to Dismiss
Counterclaim
45-1 12/21/2020 Exhibit - Exhibit 1 to Motion to Dismiss Counterclaim
45-2 12/21/2020 Transmittal
User ID: Cindy.Beverage Page 3 of 4 Date/Time:  1/28/21 4:02 PM
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Entered Date Event Ref. Code Description
46 12/21/2020 10:44:02 PM E-Filed Supporting Documenits - Exhibit 2 to Motion to Dismiss
Counterclaim
46-1 12/21/2020 Other - Exhibit 2 to Motion to Dismiss Counterclaim
46-2 12/21/2020 Transmittal
47 12/22/2020 10:37:16 AM E-Filed Motion - Motion to Dismiss
47-1 12/22/2020 Motion - Plaintiff The Mountain Lodge Association's MTD Defendant Snowshoe Mountain Inc.'s Counterclaim
47-2 12/22/2020 Transmittal
48  12/23/2020 12:08:36 PM  E-Filed Supporting Documents - Notice of Cancellation of Hearing
48-1 12/23/2020 Other - Notice of Cancellation of Hearing
48-2 12/23/2020 Transmittal
49 1/4/2021 3:15:16 PM E-Filed Certificate of Service - Snowshoe's Responses to Plaintiff's
First Set of Interrogatories, Requests for Production and
Requests for Admissions
49-1 1/4/2021 Certificate of Service - Snowshoe's Responses to Plaintiff's First Set of Interrogatories, Requests for Production
and Requests for Admissions
49-2 1/4/2021 Transmittal
50 1/5/2021 4:18:25 PM E-Filed Certificate of Service - Defendant Snowshoe Mountain,
Inc.'s Notice of 30(b)(7) Deposition of The Mountain Lodge
Association
50-1 1/5/2021 Certificate of Service - Notice of 30(b)(7) Deposition
50-2 1/5/2021 Transmittal
51 1/6/2021 4:03:40 PM E-Filed Certificate of Service - Defendant Snowshoe Mountain,
Inc.'s Second Set of Discovery Requests to Plaintiff The
Mountain Lodge Association
51-1 1/6/2021 Certificate of Service - Def's 2nd Set of Discovery Requests to Plaintiff
51-2 1/6/2021 Transmittal
52 1/15/2021 11:03:12 AM  E-Filed Certificate of Service - COS -Pls Disclosure of Expert
Witnesses & a Summary of Opinions
52-1 1/15/2021 Certificate of Service - COS -Pls Disclosure of Expert Witnesses & a Summary of Opinions
52-2 1/15/2021 Transmittal
53 1/19/2021 5:48:56 PM E-Filed Order - Case - AGREED PROTECTIVE ORDER
53-1 1/19/2021 Order - AGREED PROTECTIVE ORDER
53-2 1/19/2021 Supporting Document - AGREED PROTECTIVE ORDER
53-3 1/19/2021 Transmittal
54 1/21/2021 11:11:04 AM  E-Filed Certificate of Service - Defendant Snowshoe Mountain,
Inc.'s First Supplement to Plaintiff's First Set of
Interrogatories and Request for Production
54-1 1/21/2021 Certificate of Service - Def's 1st Supplement to Pl's 1st Set of Discovery Requests
54-2 1/21/2021 Transmittal
55  1/26/2021 11:25:39 AM  E-Filed Motion - Strike
55-1 1/26/2021 Motion - Motion to Strike Experts
55-2 1/26/2021 Transmittal
56  1/26/2021 11:28:57 AM E-Filed Supporting Documents - Exhibit 'A' to Motion to Strike
Experts
56-1 1/26/2021 Exhibit - A
56-2 1/26/2021 Transmittal
57 1/28/2021 11:24:56 AM  E-Filed Notice of Case Hearing - Notice of Hearing re: Snowshoe's

57-1 1/28/2021
57-2 1/28/2021

User ID:  Cindy.Beverage

Motion to Strike Plaintiff's Experts
Notice of Case Hearing - Notice
Transmittal
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IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA

THE MOUNTAIN LODGE ASSOCIATION
a West Virginia unincorporated non-profit association,

Plaintiff/Counterclaim Defendant,

Civil Action No. 20-C-24
V. The Honorable Robert A. Richardson

SNOWSHOE MOUNTAIN, INC.,
a West Virginia corporation,

Defendant/Counterclaim Plaintiff.

CERTIFICATE OF SERVICE

I, Ramonda C. Marling, counsel for the Mountain Lodge Association, hereby certify that
on the 29% of January, 2021, I caused the foregoing MOTION TO REFER TO THE BUSINESS
COURT DIVISION to be served electronically via West Virginia E-Filing and by U.S. Mail to

the following:

Seth P. Hayes, Esq.

Dale H. Harrison, Esq.
JACKSON KELLY PLLC
150 Clay Street, Suite 500
Morgantown, WV 26501

Judge Robert E. Richardson
Greenbrier County Courthouse
912 Court Street North
Lewisburg, WV 24901

Connie Carr

Pocahontas County Circuit Clerk
900 Tenth Avenue

Marlinton, WV 24954



Lorri Stotler, Administrative Assistant
Business Court Division

Berkeley County Judicial Center

380 W. South Street, Suite 2100
Martinsburg, WV 25401

M@mﬂé (A

Ramonda C. Marling J



