IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA —

GLADE SPRINGS VILLAGE
PROPERTY OWNERS ASSOCIATION, INC.,

Plaintiff,

V. Civil Action No. 21-C-129
Raleigh County, Judge Darl W. Poling
COOPER LLAND DEVELOPMENT, INC.,
an Arkansas corporation, and
JUSTICE HOLDINGS LLC,
a West Virginia limited liability company,

Defendants.

DEFENDANT COOPER LAND DEVELOPMENT, INC.’S
MOTION TO REFER ACTION TO THE BUSINESS COURT DIVISION

Pursuant to Rules 29.04 and 29.06 of the West Virginia Trial Court Rules, defendant
Cooper Land Development, Inc. (“CLD”), by counsel, hereby moves this Court for an order
referring this civil action to the Business Court Division (“Division”) for all further proceedings
and trial. This motion should be granted because this civil action (a) centers on a significant
commercial dispute spanning more than 20 years involving millions of dollars in controversy, (b)
involves parties that are sophisticated commercial entities, and (c) requires the Division’s
specialized knowledge and expertise in contract law, complex commercial transactions,
interpretation and application of the Uniform Common Ownership Interest Act, W. Va. Code
§36B-1-101, et seq. (“UCIOA”) and laws applying to limited expense planned communities,
commercial financing, capital development loan restructuring, utility and infrastructure
development and financing, tax increment financing, forensic accounting, fiduciary duty and
commercial real estate development. Copies of the Complaint, Motion to Dismiss with supporting
memorandum of law, docket sheet and other documents supporting referral of this action to the

Division are attached hereto as Exhibit 1.



GOOD CAUSE EXISTS TO FILE THIS MOTION NOW

Pursuant to West Virginia Trial Court Rule 29.06(a)(2), CLD represents that good cause
exists to file this motion before the time to answer the complaint has expired because it does not
expect Plaintiff to oppose it since GSVPOA filed a similar motion in a related matter currently
pending in the Business Court Division (Raleigh County Civil Action No. 19-C-357) before Judge
Dent (presiding judge) and Judge Lorensen (resolution judge). The undersigned counsel has also
reached-out to counsel for Defendant Justice Holdings LLC who has indicated that Justice
Holdings will not oppose this motion. Moreover, the issues raised in CLD’s Motion to Dismiss
involve matters of significance to commercial transactions which would benefit from the
Division’s specialized knowledge, treatment and expertise in the subject matter.

BACKGROUND

This civil action arises out of Plaintiff Glade Springs Village Property Owners Association,
Inc.’s (“GSVPOA”) demonstrated attempts to unwind a series of complex commercial transactions
spanning more than 20 years from the inception of Glade Springs Village (“GSV™) in early 2001
to the present. Over that period of time and as a result of the initial capital investment and
infrastructure development of CLD, GSV has grown from rural pastureland to a modern, gated,
upscale residential community situate on approximately 3,000 acres with more than 750 homes
and two 18-hole championship golf courses that are among the best in the State of West Virginia.

The sheer magnitude and audacity of the Plaintiff’s claims and the precedential value of
legal decisions resolving those claims have the potential to send shock waves through the
commercial development and residential real estate business communities in West Virginia (and
beyond), may likely impact every residential community in this State, and have a chilling effect

on West Virginia real estate development.



The GSVPOA

The GSVPOA was incorporated in 2001 as a domestic, non-profit corporation. The original
developer, CLD, and GSVPOA recorded a Declaration of Covenants and Restrictions for Glade
Springs Village (“Declaration”) in May 2001 in order to impose restrictions under a general plan
of improvement for the benefit of all the property owners in GSV and to establish a method of
maintenance, preservation, use and enjoyment of the property. The Declaration was recorded in
the Office of the Clerk of the County Commission of Raleigh County, West Virginia in Deed Book
5004, Page 6485. After CLD served as Developer and Declarant of GSV for a period of 10 years,
Defendant Justice Holdings, LL.C purchased all of CLD’s legal interests in GSV in October 2010
and released CLD from all liability related to GSV.

The Declaration

The Declaration sets out certain covenants and restrictions, which establish a uniform plan
of development for the community by ensuring against the establishment of undesirable uses and
activities on adjacent lots to the detriment of each purchaser’s enjoyment of his or her lot or
residence. Further, these covenants and restrictions, to which every lot and residence is subject to,
are mutually enforceable among the property owners. The GSVPOA was organized for the purpose
of executing these functions. By virtue of his or her ownership, each property owner in GSV
becomes a member in the GSVPOA and has an easement of enjoyment in all of the common
properties and is obligated to pay annual assessments to the GSVPOA.

Common Properties

The common properties at GSV are owned by the GSVPOA and include the green belts,
roads, the Chatham Lake and Stonehaven & Woodhaven golf courses. A general assessment is

levied by the GSVPOA each year, against each residence or vacant lot, to be used for the purposes



of promoting recreation, health, safety, welfare and common benefits and enjoyment of the owners,
including the construction and procurement of utility services, facilities, and infrastructure and to
repay loans from the developer for such purposes.
GSYPOA'’s Claims
The Complaint filed by the GSVPOA seeks an accounting from CLD and Justice Holdings
of all money advanced and paid on the operating and capital expense loan (“Capital Expense
Loan”) from the date of its inception in 2001. The Capital Expense Loan was used to fund the
operational and maintenance expenses of GSVPOA beginning in May 2001. The GSVPOA also
seeks a declaratory judgment that the Capital Expense Loan is void ab initio and seeks damages
flowing from May 2001 to the present under various causes of action sounding in contract, tort,
and equity invoking tenuous and unique legal theories attributable to commercial entities under
West Virginia statutes and common law.
ARGUMENT
A. Specialized Treatment By The Business Court Division Is Likely To Improve
The Expectation Of A Fair And Reasonable Resolution Of The Controversy
Because It Requires Specialized Knowledge Or Expertise In The Subject
Matter, The Applicable Law, And Legal Principles.
The GSVPOA’s civil action meets the definition of “Business Litigation™ set forth in Rule
29.04 of the West Virginia Trial Court Rules (outlining three requirements supporting referral to
the Business Court Division). First, the principal claims at issue involve matters of significance to
commercial transactions between three business entities, GSVPOA (a West Virginia corporation
organized to execute and enforce property use and restrictions within GSV), CLD (a residential

real estate and golf course developer) and Justice Holdings (a residential and commercial real

estate developer and property management company). Plaintiff’s claims seek to unwind a series



of complex commercial transactions spanning more than 20 years and involving millions of dollars
in alleged damages in controversy.

Second, this action presents commercial issues in which specialized treatment in the
Business Court Division will likely improve the expectation of a fair and reasonable resolution.
Id. at Rule 29.04(a)(2). It specifically requires specialized knowledge in contract law, complex
commercial transactions, interpretation, application of UCIOA and laws applying to limited
expense planned communities, commercial financing, capital development loan restructuring,
utility and infrastructure development and financing, tax increment financing, forensic accounting,
fiduciary duty, and commercial real estate development. In short, this action presents all the
hallmarks of business litigation, and it necessitates the Business Court Division’s specific expertise
in corporate law, liability, and damages. The tribunal’s experience in unraveling forensic
accounting issues relating to damages under West Virginia and potentially Arkansas law will be
of particular value.

Third, the claims at issue do not implicate subjects that are ineligible for Business Court
Division treatment, such as products liability, personal injury, wrongful death, consumer class
actions, insurance bad faith, or landlord-tenant disputes. Id. at Rule 29.04(a)(3)(providing a full
list of subjects Business Court Division may not adjudicate). Rather, this action presents the
quintessential business litigation dispute: a civil action between three sophisticated commercial
entities with the potential to unravel one of West Virginia’s premier modern, gated, upscale
residential communities which may have a chilling effect on West Virginia real estate

development.



RELATED ACTIONS

CLD is aware of three potentially-related civil actions: (1) a civil action referred to the
Business Court Division upon GSVPOA’s motion involving a commercial dispute between the
GSVPOA and a vendor at GSV: GSVPOA v. Emco Glade Springs Hospitality, LLC, et al, Raleigh
County Civil Action No. 19-C-357 (Judge Dent, presiding Judge and Judge Lorensen, resolution
Judge); (2) a civil action involving a dispute between GSVPOA and the current Declarant: Justice
Holdings LLC v. GSVPOA, Raleigh County Civil Action No. 19-C-481 (Judge Burnside); and (3)
a civil action related to liabilities following the sale of GSV from CLD to Justice Holdings in 2010
currently pending in the U.S. District Court for the Southern District of West Virginia with a
motion to transfer venue to the U.S. District Court for the Western District of Arkansas: Justice
Holdings LLC v. CLD, Civil Action No. 5:20-cv-687 (Judge Volk).!

CONCLUSION

WHEREFORE, for all of the foregoing reasons, defendant Cooper Land Development, Inc.
respectfully requests entry of an order referring this civil action to the Business Court Division for

all further proceedings and trial and for such other relief as the Court deems appropriate and just.

Dated: June 4, 2021 COOPER LAND DEVELOPMENT, INC.

By Counsel

M Bouu_QfXﬁQ’

Philip J. Combs (WVSB ¥6056)~
Andrew B. Cooke (WVSB #6564)
M. David Griffith, Jr. (WVSB #7720)
James S. Arnold (WVSB #162)
Thomas Combs & Spann, PLLC

P.O Box 3824

Charleston, WV 25338

Tel: 304.414-.1800

! By filing this motion, CLD reserves, and does not waive, all venue related rights it has or may have.
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CERTIFICATE OF SERVICE
I, M. David Griffith, Jr., counsel for Defendant Cooper Land Development, Inc., hereby
certify that on the 4™ day of June 2021, service of the foregoing “MOTION TO REFER” has been
made upon the following via U.S. mail, addressed as follows:

Mark A. Sadd, Esq.

Ramonda C. Marling, Esq.

Lewis Glasser PLLC

300 Summers Street, Suite 700

P.O. Box 1746

Charleston, WV 25326

Tel: 304-345-2000

Fax: 304-343-7999

Email: msadd@lewisglasser.com

rmarling(@lewisglasser.com

Counsel for Plaintiff

Justice Holdings LL.C

c/o PRAS, LLC

560 Main Street West

White Sulphur Springs, WV 24986

Justice Holdings LLC
P.O.Box 2178
Beaver, WV 25813

Christopher Schroeck, Esq., General Counsel
Bluestone Resources, Inc.

302 S. Jefferson Street, Suite 3

Roanoke, VA 24011

Email; chris.schroeck@bluestone-coal.com

Hon. Darl W. Poling _

Judge, Circuit Court of Raleigh County
Raleigh County Courthouse

215 Main Street

Beckley, WV 25801

Hon. Paul Flanagan

Clerk, Circuit Court of Raleigh County
Raleigh County Courthouse

215 Main Street

Beckley, WV 25801



Carol A. Miller, Executive Director
Berkeley County Judicial Center
WYV Business Court Division

380 W. South Street, Suite 2100
Martinsburg, WV 25401

Mo 372

M. David Griffith, Jr. (W ¥8B#7720)
Thomas Combs & Spann, PLLC

300 Summers Street, Suite 1380
Charleston, WV 25301

Tel: 304.414-.800

Fax: 304.414.1801
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E-FILED | 4/30/2021 11:52 AM
CC-41-2021-C-129
Raleigh County Circuit Clerk
Paul H. Flanagan

IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA

GLADE SPRINGS VILLAGE
PROPERTY OWNERS ASSOCIATION, INC.,
Plaintiff,
V.
Civil Action No.
The Honorable

COOPER LAND DEVELOPMENT, INC.,
an Arkansas corporation, and
JUSTICE HOLDINGS LLC,
a West Virginia limited liability company,

Defendants.

COMPLAINT

COMES now, Plaintiff, Glade Springs Village Property Owner’s Association, Inc.
(“GSVPOA”), by its counsel, Mark A. Sadd, Ramonda C. Marling and the law firm of Lewis
Glasser PLLC, and states as follows:

Parties

1. Plaintiff Glade Springs Village Property Owners Association, Inc. is a West
Virginia non-profit corporation with its principal office in Daniels, Raleigh County, West Virginia.
GSVPOA was incorporated under the laws of the State of West Virginia on March 19, 2001.

2. Defendant Cooper Land Development, Inc. is an Arkansas corporation formerly
authorized to conduct business in the State of West Virginia under the fictitious name of Glade
Springs Village. Cooper Land withdrew from the State of West Virginia as of July 27, 2016.

3. Defendant Justice Holdings LLC is a West Virginia limited liability company with

its principal office in Daniels, Raleigh County, West Virginia.



Jurisdiction and Venue

4. This Court has jurisdiction of this Civil Action under W. Va. Code § 51-2-2 because
the amount in controversy exceeds $7,500.00; the facts and circumstances of GSVPOA’s claims
occurred and exist in Raleigh County, West Virginia; and the claims that GSVPOA brings against
Defendants arose in Raleigh County, West Virginia.

5. Venue is proper under W. Va. Code § 56-1-1 because the principal offices of
Plaintiff and Defendant Justice Holdings are located in Raleigh County, West Virginia, and all of
the business activities of Defendant Cooper Land in West Virginia occurred in Raleigh County or
were related to or arising from Glade Springs Village.

Facts

6. Glade Springs Village is a common interest community® subject to the Uniform
Common Interest Ownership Act as codified in Chapter 36B of the Code of West Virginia of 1931,
as amended (“UCIOA”). See Order Granting Glade Springs Village Property Owners Association,
Inc.’s Motion for Summary Judgment that UCIOA Applies and Motion for Summary Judgment that
Justice Holdings is the Declarant of GSV, entered October 23, 2020, by the Honorable Robert A.
Burnside, Jr. in the civil action in Raleigh County Circuit Court styled, Justice Holdings LLC v.
Glade Springs Village Property Owners Association, Inc. (Civil Action no. 19-C-481-P)) (“Civil
Action no. 19-C-481-P”).

7. Cooper Land was the Declarant® of Glade Springs Village beginning in 2001 when
Glade Springs Village was created and ending in 2010 when Justice Holdings became the

Declarant.

! “Common interest community” is defined as “real estate with respect to which a person, by virtue of his ownership
of a unit, is obligated to pay for real estate taxes, insurance premiums, maintenance or improvement of other real estate

....” W.Va. Code § 36B-1-103(7).
% Under UCIOA, “declarant” is defined as “any person or group of persons acting in concert who: (i) As part of a
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8. On May 30, 2001, Cooper as the Declarant filed the Declaration of Covenants and
Restrictions Glade Springs Village, West Virginia in the office of the Clerk of the County
Commission of Raleigh County, West Virginia (the “Clerk’s office”) in Deed Book 5004, at page
6485 (the “Declaration”).

9. By his swom affidavit, J. Neff Basore, Jr., a top official of Cooper Land, attested
that he was aware that when Cooper Land “was evaluating a development at Glade Springs Village
West Virginia had adopted” “UCIOA.”

10. The Declaration imposes on the land made subject to its restrictions, covenants,
easements, and conditions under a general plan of improvement for the benefit of all the property
owners and established a method of maintenance, preservation, use and enjoyment of the Lots and
Common Elements within Glade Springs Village, including the right to impose and collect
assessments against all lots secured by statutory liens with the power of foreclosure and sale.

11. By virtue of his, her, or its ownership of a unit or lot, each unit owner within Glade
Springs Village is a member of GSVPOA, has an easement of enjoyment in all of the Common
Elements of Glade Springs Village and is obligated to pay regular and special assessments to
GSVPOA for the maintenance, operation, repair, and replacement of the Common Elements.

12.  Glade Springs Village is a planned community® as UCIOA defines that term.

13.  Glade Springs Village is a not a limited common expense planned community as

UCIOA defines that term.

common promotional plan, offers to dispose of his or its interest in a unit not previously disposed of; or (ii) reserves
or succeeds to any special declarant right.” W. Va. Code § 36B-1-103(12).

# “Planned community” is defined as “a common interest community that is not a condominium or a cooperative.” W.
Va. Code § 36B-1-103(23).



14.  Because Glade Springs Village is a not a limited common expense planned
community Glade Springs Village is subject to all provisions of UCIOA.

15.  GSVPOA is the association* of the Unit or Lot owners® within Glade Springs
Village.

16.  If and as the owner of Lots within Glade Springs Village, the Declarant is a
GSVPOA Member.

17.  While the owner of one or more Lots within Glade Springs Village, Cooper Land
was a member of GSVPOA.

18.  Cooper Land owned Lots within Glade Springs Village that had not been previously
conveyed as Lots to persons other than Justice Holdings (“Developer Lots™).

19.  Justice Holdings now owns the Developer Lots. As the owner of the Developer
Lots, Justice Holdings is a GSVPOA Member on a par with other GSVPOA Members.

20.  While the owner of the Developer Lots, Cooper Land did not pay to GSVPOA
Annual Assessments on the Developer Lots.

21.  While the owner of the Developer Lots, Justice Holdings did not pay to GSVPOA
Annual Assessments on the Developer Lots.

22, Under Article X, Section 7 of the Declaration, “delinquent assessments shall bear
interest from the date of delinquency at . . . the rate of 10% per annum.”

23. Under its Bylaws, the Declaration and UCIOA, GSVPOA is governed and managed

by and acts solely through its Board of Directors.

4 “Asgsociation” or “unit owners association” is defined as “organized under section one hundred one, article three of
this chapter,” W. Va. Code § 36B-1-103(3).

> For purposes of this civil action, the terms “unit” and “lot” are interchangeable unless the context suggests otherwise.
Under UCIOA, the term “unit” is defined as “a physical portion of the common interest community designated for
separate ownership or occupancy . ...” W. Va. Code § 36B-1-103(33).
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24.  As the Declarant, Cooper Land possessed the reserved special declarant right under
the Declaration to appoint all of the members of the Board of Directors (the “Declarant-Appointed
Board of Directors”) to govern, manage and act on behalf of GSVPOA from GSVPOA’s inception
in 2001 through 2010 when Justice Holdings succeeded as the Declarant.

25.  Mr. Basore in a sworn affidavit submitted in Civil Action no. 19-C-481-P stated:
“The transaction between [Cooper Land] and Justice Holdings was structured to transfer, assign,
and secure for Justice Holdings the status of Developer under the Declaration and provide Justice
Holdings the status of Developer under the Declaration and provide Justice Holdings with the same
reservations, protections, exemptions, rights, status, obligations, and liabilities regarding the
Assets that [Cooper Land] held and by which [Cooper Land] was not obligated to pay annual
assessments under the Declaration.”

26.  After it succeeded as the Declarant, Justice Holdings succeeded to and possessed
the reserved special declarant right under the Declaration to appoint all of the members of the
Declarant-Appointed Board of Directors.

27.  Cooper Land as the Declarant appointed all of the members of the Board of
Directors from its creation until Justice Holdings became the Declarant.

28. After it became the Declarant Justice Holdings appointed all of the members of the
Declarant-Appointed Board of Directors until April 2019 when GSVPOA Members other than the
Declarant had their first opportunity in GSVPOA’s history to participate in the election of the first
independent Board of Directors.

29.  The Declarant, whether Cooper Land or Justice Holdings, exercised complete
dominion and control of the composition of the Declarant-Appointed Board of Directors through

April 30, 2019.



30.  The Declarant, whether Cooper Land or Justice Holdings, exercised complete
dominion and control of the actions of the Declarant-Appointed Board of Directors through April
30, 2019.

31. At all times relevant and material to the matters in this Civil Action, the Declarant-
Appointed Board of Directors was required under W. Va. Code § 36B-3-103(a) to act according
to a standard of care required of fiduciaries for the benefit of all Glade Springs Village Lot owners
as GSVPOA Members.

32. Cooper Land as the owner of Lots within Glade Springs Village had the obligation
to pay the Annual Assessments on all of its Lots within Glade Springs Village on a basis equal to
and with all the other Lots or unit owners within Glade Springs Village.

33.  Cooper Land failed to pay the Annual Assessments on all of its Lots within Glade
Springs Village.

34.  In addition to its liability to pay the Annual Assessments on all of its Lots within
Glade Springs Village, Cooper Land alone was liable to GSVPOA for all expenses in connection
with all other real estate within Glade Springs Village subject to the development rights as that
term is defined in W. Va. Code § 36B-1-103(14).

35. At all times while Cooper Land was the Declarant, it owned real estate within Glade
Springs Village subject to development rights as that term is defined in W. Va. Code § 36B-1-
103(14).

36.  Justice Holdings as the owner of Lots within Glade Springs Village had the
obligation to pay the Annual Assessments on all of its Lots within Glade Springs Village on a basis

equal to and with all other Lots or unit owners within Glade Springs Village.



37.  Justice Holdings too failed to pay the Annual Assessments on all of its Lots within
Glade Springs Village.

38. In addition to its liability that Justice Holdings had to pay the Annual Assessments
on all of its Lots within Glade Springs Village, Justice Holdings after it succeeded as the Declarant
alone was liable to GSVPOA for all expenses in connection with all other real estate within Glade
Springs Village subject to the development rights.

39. Cooper Land directed GSVPOA to enter into the Loan Agreement, dated May 14,
2001, by and between GSVPOA, and Cooper Land for “capital to fund the initial operational and
maintenance expenses” for Glade Springs Village and recited that “up to $2,000,000 is needed to
meet these expenses”.

40.  During the ensuing 14 years, the parties amended the Loan Agreement 10 times.

41.  Each and every time the parties amended the Loan Agreement it was because the
Declarant directed the Declarant-Appointed Board of Directors to do so.

42.  Under the First Amendment, dated August 1, 2003, Cooper Land and GSVPOA
agreed to “increase the maximum amount” that Cooper Land would loan to GSVPOA to
$2,500,000.

43, Under the Second Amendment, dated May 1, 2006, Cooper Land and GSVPOA
agreed to “increase the maximum amount” that Cooper Land would loan to GSVPOA to
$2,600,000.

44.  Cooper Land and Justice Holdings entered into the Assignment and Assumption of
Working Capital Loan Agreement dated October 20, 2010 “whereby [Cooper Land purported to
assign and transfer] to [Justice Holdings] all of [Cooper Land’s] rights and obligations of every

kind in regard to the” Loan Agreement.



45.  Cooper Land and GSVPOA amended the Loan Agreement several times that
effectively extended the maturity date.

46.  According to the August 13, 2014 GSVPOA board meeting minutes, “the Working
Capital loan has been paid in full”.

47.  The Declarant-Appointed Board of Directors each time failed to take and to
perform proper and necessary corporate actions to authorize GSVPOA to enter into the Loan
Agreement and the amendments to the Loan Agreement.

48.  BEach action of the Declarant-Appointed Board of Directors to enter into and to
perform the Loan Agreement and the amendments to the Loan Agreement violated the Bylaws of
GSVPOA.

49.  Each action of the Declarant-Appointed Board of Directors to enter into and to
perform the Loan Agreement and the amendments to the Loan Agreement violated the Declaration.

50.  Each action of the Declarant-Appointed Board of Directors to enter into and
perform the Loan Agreement and to the amendments to the Loan Agreement time violated UCIOA.

51.  Neither Cooper Land nor Justice Holdings has paid the Annual Assessments on the
Developer Lots.

52.  In early 2019, GSVPOA Members at a duly called meeting there of elected
members to the Board of Directors who were the first members independent of the Declarant (the
“Elected Board of Directors™).

53.  The first Elected Board of Directors elected its first independent officers in April

2019.

54.  The first officers of the first Elected Board of Directors took office in May 2019.



55,  In Civil Action no. 19-C-481-P, GSVPOA obtained final judgment that the
Declarant under UCIOA was and is obligated to pay Annual Assessments on the Developer Lots
and all other Lots that it owned on a par with all other Lots or unit owners.

56.  Cooper Land is not a party to Civil Action no. 19-C-481-P.

57.  Civil Actionno. 19-C-481-P is pending on the docket of the Raleigh County Circuit
Court.

58.  Thus, Cooper Land as the Declarant under UCIOA was obligated to pay Annual
Assessments on the Developer Lots and all other Lots that it owned on a par with all other Lot
owners.

59.  The liability of Cooper Land for unpaid Annual Assessments is approximately
equal to the product of the number of Lots that it owned and the Annual Assessment for each fiscal
year together with unpaid interest thereon at the rate of 10 percent a year; fees; penalties; and
reasonable attorneys’ fees and costs.

60.  Inaddition, the liability of Cooper Land for all expenses in connection with all other
real estate within Glade Springs Village subject to the development rights is approximately equal
to all of the Common Expenses of Glade Springs Village that Cooper Land purported to
characterize as debt under the Loan Agreement, together with unpaid interest paid thereon; all
other moneys paid by GSVPOA to either Cooper Land or Justice Holdings; loss of income to
GSVPOA,; fees; penalties; and reasonable attorneys’ fees and costs.

61.  As holder of the Note under and the beneficiary of the Loan Agreement, either
Cooper Land or Justice Holdings from time to time directed the Declarant-Appointed Board of
Directors to pay GSVPOA’s assessment income from Lots or unit owners to repay the alleged debt

under the Loan Agreement.



62.  Upon the Declarant’s direction, members of the Declarant-Appointed Board of
Directors each time paid GSVPOA’s assecssment income to repay the alleged debt under the Loan
Agreement.

63.  Under the Loan Agreement, the Declarant altogether directed the Declarant-
Appointed Board of Directors to pay and thus received from GSVPOA approximately $2,689,081
in repayment of advances under the Loan Agreement, with interest.

64.  Each of GSVPOA’s transfers of money to the Declarant under the Loan Agreement
was a conversion of funds and assets contrary to their purpose to pay for the upkeep of the Common
Elements.

65.  Each of GSVPOA’s transfers of money to the Declarant under the Loan Agreement
was a breach of GSVPOA’s contractual obligation under the Declaration to use assessment income
to pay the Common Expenses for the upkeep of the Common Elements.

66.  Each of GSVPOA’s transfers of money to the Declarant under the Loan Agreement
was a violation of UCIOA and other state law.

67.  The actual purpose of each transfer was for the improper and unlawful use to satisfy
the Declarant’s direct obligation under the Declaration and UCIOA to pay its fair share of the
Common Expenses.

68. Each of the Declarant’s acceptances of money from GSVPOA under the Loan
Agreement was a conversion of funds and assets contrary to their purpose to pay the Common
Expenses.

69.  Each of the Declarant’s acceptances of money from GSVPOA under the Loan
Agreement was a breach of GSVPOA’s contractual obligation under the Declaration to use

assessment income to pay the Common Expenses.
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70.  Each of the Declarant’s acceptances of money from GSVPOA under the Loan
Agreement was a violation of UCIOA and other state law.

71.  The actual purpose of each acceptance was for the improper and unlawful use to
satisfy the Declarant’s direct obligation under the Declaration and UCIOA to pay its fair share of
the Common Expenses.

72.  Each of Cooper Land and Justice Holdings as the Declarant is or remains required
under UCIOA to prepare and issue a public offering statement about Glade Springs Village to
prospective buyers of Lots within Glade Springs Village and, if circumstances require, to amend
the public offering statement.

73.  Each of Cooper Land and Justice Holdings as the Declarant is or remains required
under the Interstate Land Sale Full Disclosure Act (“ILSFDA”) to prepare and issue a report about
Glade Springs Village to prospective buyers of Lots within Glade Springs Village, and, if
circumstances require, to amend the report.

74.  Both UCIOA and ILSFDA have robust disclosure requirements.

75. Despite that the Loan Agreement was entered into on May 14, 2001, the first
instance that Cooper Land disclosed the existence of the Loan Agreement under either UCIOA or
ILSFDA was on page 36 in the Property Report dated September 8, 2008 in which the Declarant
stated: “The developer and the Association have entered into two revolving loan agreements.
Under the terms of the first loan agreement, the Association may borrow up to $2.6 million from
the developer to fund initial operational and maintenance expenses for Glade Springs Village. The
Association has executed a promissory note as evidence of the loan. The total principal advance
and interest are due and payable May 1, 2009, unless extended under a written amendment to the

loan agreement.”
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76. By June 10, 2014, the “period of declarant control” for Glade Springs Village as
W. Va. Code § 36B-3-103(d) defines that term had ended.

77. By June 10, 2014, the Declarant’s reserved special declarant right to appoint or
elect all of the members of the Board of Directors of GSVPOA had terminated by operation of W,
Va. Code § 36B-3-103(d) because the period of declarant control had ended.

78.  Justice Holdings failed to inform GSVPOA’s Members that the Declarant’s
reserved special declarant right to appoint or elect all of the members of the Board of Directors of
GSVPOA had terminated by operation of W. Va. Code § 36B-3-103(d).

79.  The Property Report issued by Justice Holdings on June 10, 2014 is the last public
disclosure under either UCIOA or ILSFDA of the existence of the Loan Agreement. In the June
10, 2014 Property Report, Justice Holdings stated that the “Loan Agreement is currently extended
through May 1, 2015.”

80.  Inthe June 10, 2014 Property Report the Declarant stated that the “Association may
not modify or terminate the Loan Agreement and Revolving Note after the owners assume control
of the association unless otherwise agreed to in writing with the developer.”

81.  The Declarant’s foregoing statement in § 80 of this Complaint was material, false
and contrary to UCIOA.

82.  The Declarant failed to disclose to potential buyers that after the owners assume
control of GSVPOA, GSVPOA would have had the right to terminate the Loan Agreement under
W. Va. Code § 36B-3-105.

83.  The Declarant in multiple Property Reports disclosed the construction of a so-called
“Area 2 Golf Course with Golf Center (18-hole itrigated course with cart paths; pro shop and with

snack bar and restrooms)”, including the Property Report by Cooper Land, dated February 28,
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2006, at pp. 23-24. In the February 28, 2006 Property Report, the Declarant stated: “The Property
owners Association is responsible for the administration and maintenance . . . of the Area 2 Golf
Course and Golf Center.”

84.  Area 2 Golf Course with Golf Center is now known as Woodhaven.

85.  On August 14, 2019, GSVPOA instituted a civil action in Raleigh County Circuit
Court styled Glade Springs Village Property Owners Association, Inc. v. EMCO Glade Springs
Hospitality, LLC et al. (The Honorable Jennifer P. Dent, presiding) (Civil Action no. 19-C-57)
(“Civil Action no. 19-C-577).

86.  The Declaration includes Protective Covenant no. 22 as follows:

No commercial lot or any parcel of land subject to these Protective
Covenants or to this Declaration shall be used to operate any
business which competes in any manner with Glade Spring Resort
L.LC’s food, lodging, resort, conference, rental or property
management business, including any timeshare program.

87. In Civil Action no. 19-C-57, the Raleigh County Circuit Court has enforced,
mterpreted, or construed Protective Covenant no. 22 to mean that neither GSVPOA nor its
Members may administer, maintain, manage, provide, or operate food and beverage services
within or upon Woodhaven including the snack bar or the clubhouse.

88.  Onp. 24 of the February 28, 2006 Property Report, the Declarant stated that “Title
to the Area 2 Golf Course and Golf Center will be conveyed to the Property Owners Association
by Special Warranty Deed free and clear of liens and encumbrances, other than provisions of the
Declaration and Protective Covenants.”

89. On p. 24 of the February 28, 2006 Property Report, the Declarant stated that “There

are no adverse effects or costs to lot purchasers, other than the annual Property Owners Association

assessment, which may be caused by such transfer.”
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90.  On page 25 of the February 28, 2006 Property Report, the Declarant stated that
“While Stonehaven Golf Course is a private course and the Area 2 Golf Course and Golf Center
will also be private, the Property Owners Association may allow its guests to use these facilities
to generate needed income until, in its judgment, membership use is adversely affected.”

91.  To the contrary, Cooper Land conveyed Woodhaven, including its snack bar or
clubhouse, to GSVPOA by a so-called “Quitclaim Deed” that is dated October 6, 2010, and is
recorded in the Clerk’s office in Deed Book 5041, at page 570. Omitted from the Quitclaim Deed
is a special warranty or any warranty.

Count I — Accounting

92.  GSVPOA incorporates by reference paragraphs 1 through 91 above as though fully
restated herein.

93.  GSVPOA is entitled to an accounting of all advances of money to GSVPOA under
the Loan Agreement.

94. GSVPOA is entitled to an accounting of all payments to and receipts by the
Declarant under the Loan Agreement.

Count Il — Loan Agreement Is Unconscionable

95.  GSVPOA incorporates by reference paragraphs 1 through 94 above as though fully
restated herein.

96.  The Loan Agreement was improper, unnecessary, and violative of the Declaration,
the Bylaws, the Declaration and UCIOA and other state law.

97.  The commercial setting of the negotiations resulting in the execution and delivery
of the Loan Agreement by its very nature precluded genuine or bona fide arm’s length discussions

between the Declarant and GSVPOA.
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98.  The commercial setting of the negotiations resulting in the execution and delivery
of the Loan Agreement by its very nature precluded GSVPOA from determining that the Loan
Agreement was improper, unnecessary, and violative of UCIOA and other state law.

99.  In directing GSVPOA to enter into and to perform the Loan Agreement, the
Declarant knowingly took advantage of the inability of GSVPOA and its Members to reasonably
protect its or their interests.

100. In directing GSVPOA to enter into and to perform the Loan Agreement, the
Declarant foreclosed GSVPOA from exercising its statutory and contract rights to assessments or
payments from the Declarant for the upkeep of the Common Elements of Glade Springs Village.

101. Indirecting GSVPOA to enter into and perform the Loan Agreement, the Declarant
knowingly took advantage of the inability of GSVPOA and its Members to reasonably protect its
or their interests because the Declarant forced GSVPOA to enter into the Loan Agreement.

102.  The Declarant failed to disclose to GSVPOA’s Members that UCIOA required the
Declarant to pay for the upkeep of the Common Elements to the extent that assessments from
Members other than the Declarant were insufficient to pay for those expenses.

103.  There was no valid consideration for GSVPOA’s entering into and performing the
Loan Agreement.

104.  The credit facility created by the Loan Agreement was unnecessary.

105. The only effect of the Loan Agreement was to burden GSVPOA with a debt
unfounded on any obligation under contract or law.

106. The only effect of the Loan Agreement was to alleviate the Declarant from its
obligation to pay the Annual Assessments on Lots that it owned and the corresponding costs of

upkeep of the Common Elements.
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107. At the time the Loan Agreement was made GSVPOA’s Members had no say
whatsoever in the actions of the Declarant-Appointed Board of Directors leading to its execution
and performance.

108.  Each time the Loan Agreement was amended, GSVPOA’s Members had no say or
knowledge whatsoever in the actions of the Declarant-Appointed Board of Directors.

109.  The relative positions of the two parties to the Loan Agreement and amendments
thereto was unconscionable as the Declarant-Appointed Board of Directors was wholly controlled
by the Declarant, first Cooper Land and later Justice Holdings.

110.  The individual Lot owners other than the Declarant, against whom the debt was
actually to be imposed, had no say in the negotiation, execution and performance of the Loan
Agreement or amendments to the Loan Agreement.

111.  The Loan Agreement contains terms that are unfair and prejudicial to GSVPOA
and its Members and beneficial only to the Declarant.

112, The Loan Agreement was unconscionable at the time it was made and amended.

113.  Therefore, the Loan Agreement is void ab initio and, thus, invalid and
unenforceable from its beginning.

114, GSVPOA is entitled to a declaratory or other judgment that the Loan Agreement
was unconscionable, void ab initio, invalid and unenforceable from its beginning.

115. Because the Loan Agreement was unconscionable, void ab initio, invalid and
unenforceable from its beginning, GSVPOA is entitled to rescission of the Loan Agreement and
all of the documents associated with it.

116. Because the Loan Agreement was unconscionable, void ab initio, invalid and

unenforceable from its beginning, GSVPOA is entitled to restitution of all moneys paid by
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GSVPOA or received by the Declarant under the Loan Agreement and all of the documents
associated with it.
Count 11l — Declarant’s Breaches of the Declaration

117.  GSVPOA incorporates by reference paragraphs 1 through 116 above as though
fully restated herein.

118.  The Declaration constitutes a contract among and between the Declarant and the
owners of Lots and units within Glade Springs Village.

119.  Under the Declaration, the Declarant is required to the Annual Assessments on Lots
it owns within Glade Springs Village.

120.  The Declarant failed to pay the Annual Assessments on Lots it owns within Glade
Springs Village.

121.  The Declarant’s failures to pay GSVPOA the Annual Assessments on Lots it owns
within Glade Springs Village constitute breaches of the Declaration.

122.  GSVPOA and its Members suffered damages as a direct and proximate cause of
the Declarant’s breaches of the Declaration in each and every instance.

123.  GSVPOA is entitled to judgment against the Declarant for the aggregate amount of
the unpaid Annual Assessments on Lots it owned together with unpaid interest thereon at the rate
of 10 percent a year; fees; penalties; and reasonable attorneys’ fees and costs.

Count IV — Declarant’s Violations of W. Va. Code § 36B-3-107

124, GSVPOA incorporates by reference paragraphs 1 through 123 above as though
fully restated herein.

125.  “In addition to the liability that a declarant as a unit owner has under this chapter,

the Declarant alone is liable for all expenses in connection with real estate subject to the
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development rights. No other unit owner and no other portion of the common interest community
1s subject to a claim for payment of those expenses.” W. Va. Code § 36B-3-107(b).

126.  Since the creation of Glade Springs Village, the Declarant was and remains liable
under W. Va. Code § 36B-3-107(b) for all expenses in connection with real estate within Glade
Springs Village subject to development rights to the Declarant’s failures to pay GSVPOA for all
expenses in connection with real estate within Glade Springs Village subject to development rights
constitute violations of W. Va. Code § 36B-3-107(b).

127.  Because of the Declarant’s failures to pay GSVPOA for all expenses in connection
with real estate within Glade Springs Village subject to development rights, GSVPOA and its
Members suffered damages as a direct and proximate cause of the Declarant’s breaches of the
Declaration in each and every instance.

128.  GSVPOA is entitled to judgment against the Declarant for the aggregate amount of
the unpaid payment or reimbursement for all expenses in connection with real estate within Glade
Springs Village subject to development rights, together with unpaid interest thereon at the rate of
10 percent a year; fees; penalties; and reasonable attorneys’ fees and costs.

Count V — Declarant’s Breaches of Fiduciary Duties

129.  GSVPOA incorporates by reference paragraphs 1 through 128 above as through
fully stated herein.

130.  “Every contract or duty governed by [UCIOA] imposes an obligation of good faith
in its performance or enforcement.” W. Va. Code § 36B-3-112.

131. The Declarant had fiduciary duties to GSVPOA and its Members under the

Declaration and West Virginia law to act in good faith and in a manner reasonably believed to be
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in, or not opposed to, their best interests and to act in a fiduciary capacity with regard to their best
interests.

132.  For each and all of its acts or omissions related to or arising out of the Loan
Agreement, including the acceptance of GSVPOA payments thereunder, the Declarant breached
its fiduciary duties to GSVPOA and its Members solely for its own benefit and enrichment.

133.  GSVPOA and its Members suffered damages as a direct and proximate cause of
the Declarant’s breaches of its fiduciary duties.

134.  GSVPOA is entitled to judgment against the Declarant for the aggregate amount of
the unpaid payment or reimbursement for all expenses in connection with real estate within Glade
Springs Village subject to development rights, together with pre- and post-judgment interest
thereon; fees; penalties; and reasonable attorneys’ fees and costs.

Count VI — Declarant’s Negligence

135.  GSVPOA incorporates by reference paragraphs 1 through 134 above as through
fully stated herein.

136.  The Declarant had duties to GSVPOA and its Members under the Declaration and
West Virginia law to act in in a prudent and reasonable manner reasonably believed to be in, or
not opposed to, their best interests.

137.  For each and all of its acts or omissions related to or arising out of the Loan
Agreement, including the acceptance of GSVPOA payments thereunder, the Declarant breached
its duties to GSVPOA and its Members.

138. GSVPOA and its Members suffered damages as a direct and proximate cause of

the Declarant’s breaches of its duties.
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139.  GSVPOA is entitled to judgment against the Declarant for the aggregate amount of
the unpaid payment or reimbursement for all expenses in connection with real estate within Glade
Springs Village subject to development rights, together with pre- and post-judgment interest
thereon; fees; penalties; and reasonable attorneys’ fees and costs.

Count VII — Conversion

140.  GSVPOA incorporates by reference paragraph 1 through 139 above as through
fully stated herein.

141. The Declarant converted GSVPOA assessment income received by GSVPOA
required to pay the Common Expenses for its own use and to no benefit or use of GSVPOA or its
Members, contrary to UCIOA and other state law.

142. GSVPOA and its Members suffered damages as a direct and proximate cause of
the Declarant’s conversion.

143.  GSVPOA is entitled to judgment against Justice Holdings in an amount to be
determined at the time of entry of judgment based upon its failure to pay assessments to GSVPOA
and the resulting unjust enrichment and an order or decree directing the Declarant to disgorge the
same to GSVPOA.

Count VIII — Unjust Enrichment

144.  GSVPOA incorporates by reference paragraph 1 through 143 above as through
fully stated herein.

145.  For all of its acts or omissions related to or arising out of the Loan Agreement,
including the acceptance of GSVPOA payments thereunder, GSVPOA and the members of
GSVPOA have conferred benefits upon the Declarant to which it had no right or entitlement under

any contract, including the Declaration, or as a matter of West Virginia.
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146.  The Declarant accepted the benefits conferred upon it related to or arising out of
the Loan Agreement.

147. It would be inequitable to permit the Declarant to retain these benefits.

148.  GSVPOA is entitled to judgment against Justice Holdings in an amount to be
determined at the time of entry of judgment based upon its failure to pay assessments to GSVPOA
and the resulting unjust enrichment and an order or decree directing the Declarant to disgorge the
same to GSVPOA.

Count IX — Mutual Mistake

149.  GSVPOA incorporates by reference paragraph 1 through 148 above as through
fully stated herein.

150.  If there is a determination that the Declarant and GSVPOA in good faith believed
that the Loan Agreement was necessary or proper under the Declaration or West Virginia law
when it was not, then GSVPOA is entitled to a judgment or decree that the Loan Agreement and
the actions related to or arising out of the Loan Agreement were a result of mutual mistake.

151.  The Declarant accepted the benefits conferred upon it related to or arising out of
the Loan Agreement even though it was the result of mutual mistake.

152. It would be inequitable to permit the Declarant to retain these benefits.

153.  GSVPOA is entitled to judgment against Justice Holdings in an amount to be
determined at the time of entry of judgment based upon its failure to pay assessments to GSVPOA
and the resulting mutual mistake and an order or decree directing the Declarant to disgorge the

same to GSVPOA.
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Count X — Declaratory Judgment Related to Woodhaven

154, GSVPOA incorporates by reference paragraph 1 through 153 above as through
fully stated herein.

155. GSVPOA secks declaratory judgment against the Declarant that it is entitled to
provide food and beverage services to its Members and invitees at Woodhaven under the
Declaration, including Protective Covenant no. 22, without interference from others.

Count XI — Breach of Representation and Special Warranty Related to Woodhaven

156. GSVPOA incorporates by reference paragraph 1 through 155 above as through
fully stated herein.

157.  The Declarant represented to GSVPOA’s Members that GSVPOA and its Members
would be entitled to provide food and beverage services to its Members and invitees at Woodhaven
under the Declaration, including Protective Covenant no. 22, without impairment or interference
from others.

158.  The Declarant transferred title to Woodhaven in part by that certain “Quitclaim
Deed” dated October 6, 2010 and is recorded in the Clerk’s office in Deed Book 5041, at page
570.

159. The Declarant promised a special warranty to GSVPOA and its Members when it
was to transfer of title to Woodhaven.

160.  Nonetheless, the Declarant omitted from the Quitclaim Deed a special warranty or
any warranty.

161. GSVPOA is entitled to make a claim under a special warranty with respect to

Woodhaven.
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162. Because in Civil Action no. 19-C-57, the Raleigh County Circuit Court has
enforced, interpreted or construed Protective Covenant no. 22 to mean that neither GSVPOA nor
its Members account may administer, maintain, manage, provide or operate food and beverage
services within or upon Woodhaven including the snack bar or the clubhouse, the Declarant
breached its representation and special warranty to GSVPOA and its Members that they would not
be affected or impaired in their use of Woodhaven.

163.  The Declarant breached both its representation and its special warranty.

164.  The Declarant’s breaches of both its representation and its special warranty are the
direct and proximate cause of damages to GSVPOA.

165.  GSVPOA is entitled to judgment against the Declarant for such damages, together
with pre- and post-judgment interest thereon; fees; penalties; and reasonable attorneys’ fees and
costs.

Prayer for Relief

WHEREFORE, Plaintiff, Glade Springs Village Property Owners Association, Inc., on
behalf of itself and of its Members prays that this Honorable Court, in addition to the specific relief
and remedies sought above, further grant, give, declare, decree, adjudge or award the following
relief and remedies, including declaratory relief under W. Va. Code § 55-13-1 et seq.:

1. Declare that GSVPOA is entitled to a full accounting of all charges and credits
under the Loan Agreement, as amended, and enjoin and direct either Cooper Land Development
Inc. or Justice Holdings or both of them to provide an accounting;

2. Declare the Loan Agreement, as amended, together with all promissory notes made

thereunder and associated loan documents are unconscionable and, thus, unenforceable under West

Virginia law;
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3. Declare the Loan Agreement, as amended, together with all promissory notes made
thereunder and associated loan documents as void ab initio;

4, Declare that Justice Holdings willfully violated W. Va. Code § 36B-3-103;

5. Enter judgment against Justice Holdings for its unpaid assessments in an amount to
be proven at trial in addition to pre- and post-judgment interest and attorney fees;

6. Rescind the Loan Agreement, as amended, together with all promissory notes made
thereunder and associated loan documents;

7. Order Defendants to disgorge money paid or received under the Loan Agreement;

8. Declare that GSVPOA and its Members are entitled to provide by themselves food
and beverage services at Woodhaven under the Declaration, including Protective Covenant no. 22,
without interference from Defendants or others;

9. Grant judgment against Justice Holdings in an amount to be determined at the time
of entry of judgment based upon the substantial impairment of GSVPOA and its Members’ use
and enjoyment of Woodhaven together with together with pre- and post-judgment interest thereon;
fees; penalties; and reasonable attorneys’ fees and costs;

10.  Award GSVPOA compensatory and other direct damages in an amount to be
proven at trial in addition to punitive damages, pre- and post- judgment interest and attorneys’
fees;

11.  Award GSVPOA punitive damages where appropriate; and

12. Grant such further relief at law or in equity as the Courts deems just and proper.

Plaintiff demands a trial by jury as to all claims so triable.
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GLADE SPRINGS VILLAGE
PROPERTY OWNERS ASSOCIATION, INC.

By Counsel

/s/ Mark A. Sadd

Mark A. Sadd (WVSB No. 6005)
Ramonda C. Marling (WVSB No. 6927)
Lewis Glasser PLLC

300 Summers Street, Suite 700

P.O. Box 1746

Charleston, West Virginia 25326

Phone (304) 345-2000

Fax (304) 343-7999
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E-FILED | 10/23/2020 11:01 AM

/s/ Robert A. Burnside, Jr. CC-41-2019-C-481
Circuit Court Judge Raleigh County Circuit Clerk
Ref. Code: 20J1H6TW Paul H. Flanagan

IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA
JUSTICE HOLDINGS LLC,
Plaintiff/Counterclaim Defendant,

V. Civil Action No. 19-C-481-P
Honorable Robert A. Burnside, Jr.

GLADE SPRINGS VILLAGE PROPERTY
OWNERS ASSOCIATION, INC.

Defendant/Counterclaim Plaintiff.

ORDER GRANTING GLADE SPRINGS VILLAGE PROPERTY OWNERS
ASSOCIATION, INC.’S MOTION FOR SUMMARY JUDGMENT THAT UCIOA
APPLIES AND MOTION FOR SUMMARY JUDGMENT THAT
JUSTICE HOLDINGS IS THE DECLARANT OF GSV

On October 5, 2020, came Defendant/Counter-Plaintiff Glade Springs Village
Property Owners Association, Inc. (“GSVPOA™) by its counsel, Mark A. Sadd and Ramonda C.
Marling of Lewis Glasser PLLC, and Plaintiff/Counter-Defendant Justice Holdings LLC (“Justice
Holdings™) by its counsel Shawn George of George & Lorensen, PLLC for a hearing on (the Glade
Springs Village Property Owners Association, Inc.’s Motion For Summary Judgment that Glade
Springs Village is a Common Interest Community Subject To UCIOA (“UCIOA MS)”) and Glade
Springs Village Property Owners Association, Inc.’s Motion for Summary Judgment that Justice
Holdings LLC is the Declarant of Glade Springs Village (the “Declarant MSJ”). During the
hearing GSVPOA argued in favor of the UCIOA MSJ while Justice Holdings opposed the motion,
After the Court’s careful review of the pleadings filed and upon hearing oral arguments of counsel
for and against the UCIOA MS]J, the Court entered its to Order Granting Glade Springs Village

Property Owners Association, Inc.’s Motion for Summary Judgment on Count Il of its Second



Amended Answer, Affirmative Defenses and Counterclaims.! Therein, the Court held that;

A. Glade Springs Village is a “common interest community” as W. Va. Code § 36B-

1-103(7) defines that term. Glade Springs Village in a “planned community” as W. Va. Code
§ 36B-103(23) defines that term.

B. Glade Springs Village is not a limited expenses liability planned community under
W. Va. Code § 36B-1-203(2).

C. Because Glade Springs Village is not a limited expenses liability planned

community under W. Va. Code § 36B-1-203(2), from its inception in 2001 is subject to the whole
of UCIOA and all of its provisions, including W. Va. § 36B-3-105.
Based upon the underlying findings and conclusions of law more fully set forth in this Court’s
Order Granting Glade Springs Village Property Owners Association, Inc.’s Motion for Summary
Motion Judgment on Count UI of its Second Amended Answer, Affirmative Defenses and
Counterclaims, GSVPOA’s UCIOA MSJ is hereby GRANTED as well.

In response to the Declarant MSJ, Justice Holdings acknowledged “that if the court enters
an Order which finds that Glade Springs Village is subject to UCIOA, then, unless reversed,
withdrawn, or revised, [it] concedes it is, unintendedly , the Declarant.” Based upon the Court’s
prior ruling that UCIOA apples to Glade Springs Village and Justice Holdings concession, the
Declarant MSJ is GRANTED.

The objections of Plaintiff/Counter-Defendant Justice Holdings LLC to the findings and

conclusions set forth herein are duly noted and preserved.

! A hearing was held on GSVPOA’s Motion for Summary Judgment on Count Ill of its Second
Amended Answer, Affirmative Defenses and Counterclaims on September 4, 2020. This Court
held entry of an order on that motion until after the October 5™ hearing on the related UCIOA MSJ
to afford the parties a full opportunity to address the inter-related issues presented by both motions.



The clerk of this Court shall provide a copy of this ORDER to counsel of record for the
parties.

ENTER this ORDER this day of October 2020.

/)

'y
/
#

“Hoiforable Iustiee Robert A, Burnside, Jr. Judge

Tocfe

Prepared and Submitted by:

/s/ Ramonda C. Marling

Mark A. Sadd (WVSB No. 6005)
Ramonda C. Marling (WVSB No. 6927)
300 Summers Street, Suite 700

P.O. Box 1746

Charleston, West Virginia 25326

(304) 345-2000 (o)

(304) 343-7999 (f)
RMarling@]lewisglasser.com
msadd@lewisglasser.com




E-FILED | 4/30/2021 11:52 AM
CC-41-2021-C-129
Raleigh County Circuit Clerk
Paul H. Flanagan

IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA

GLADE SPRINGS VILLAGE
PROPERTY OWNERS ASSOCIATION, INC.,,
Plaintiff,
V.
Civil Action No.
The Honorable

COOPER LAND DEVELOPMENT, INC.,,
an Arkansas corporation, and
JUSTICE HOLDINGS LLC,
a West Virginia limited liability company,

Defendants.

COMPLAINT

COMES now, Plamtiff, Glade Springs Village Property Owner’s Association, Inc.
(“GSVPOA”), by its counsel, Mark A. Sadd, Ramonda C. Marling and the law firm of Lewis
Glasser PLLC, and states as follows:

Parties

1. Plaintiff Glade Springs Village Property Owners Association, Inc. is a West
Virginia non-profit corporation with its principal office in Daniels, Raleigh County, West Virginia.
GSVPOA was incorporated under the laws of the State of West Virginia on March 19, 2001.

2. Defendant Cooper Land Development, Inc. is an Arkansas corporation formerly
authorized to conduct business in the State of West Virginia under the fictitious name of Glade
Springs Village. Cooper Land withdrew from the State of West Virginia as of July 27, 2016.

3. Defendant Justice Holdings LLC is a West Virginia limited liability company with

its principal office in Daniels, Raleigh County, West Virginia.



Jurisdiction and Venue

4. This Court has jurisdiction of this Civil Action under W. Va. Code § 51-2-2 because
the amount in controversy exceeds $7,500.00; the facts and circumstances of GSVPQOA’s claims
occurred and exist in Raleigh County, West Virginia; and the claims that GSVPOA brings against
Defendants arose in Raleigh County, West Virginia.

5. Venue is proper under W. Va. Code § 56-1-1 because the principal offices of
Plaintiff and Defendant Justice Holdings are located in Raleigh County, West Virginia, and all of
the business activities of Defendant Cooper Land in West Virginia occurred in Raleigh County or
were related to or arising from Glade Springs Village.

Facts

6. Glade Springs Village is a common interest community® subject to the Uniform
Common Interest Ownership Act as codified in Chapter 36B of the Code of West Virginia of 1931,
as amended (“UCIOA”). See Order Granting Glade Springs Village Property Owners Association,
Inc.’s Motion for Summary Judgment that UCIOA Applies and Motion for Summary Judgment that
Justice Holdings is the Declarant of GSV, entered October 23, 2020, by the Honorable Robert A.
Burnside, Jr. in the civil action in Raleigh County Circuit Court styled, Justice Holdings LLC v.
Glade Springs Village Property Owners Association, Inc. (Civil Action no. 19-C-481-P)) (“Civil
Action no. 19-C-481-P”).

7. Cooper Land was the Declarant® of Glade Springs Village beginning in 2001 when
Glade Springs Village was created and ending in 2010 when Justice Holdings became the

Declarant.

! “Common interest community” is defined as “real estate with respect to which a person, by virtue of his ownership
of a unit, is obligated to pay for real estate taxes, insurance premiums, maintenance or improvement of other real estate
....”W. Va. Code § 36B-1-103(7).

2 Under UCIOA, “declarant” is defined as “any person or group of persons acting in concert who: (i) As part of a

2



8. On May 30, 2001, Cooper as the Declarant filed the Declaration of Covenants and
Restrictions Glade Springs Village, West Virginia in the office of the Clerk of the County
Commission of Raleigh County, West Virginia (the “Clerk’s office”) in Deed Book 5004, at page
6485 (the “Declaration”).

9. By his swormn affidavit, J. Neff Basore, Jr., a top official of Cooper Land, attested
that he was aware that when Cooper Land “was evaluating a development at Glade Springs Village
West Virginia had adopted” “UCIOA.”

10.  The Declaration imposes on the land made subject to its restrictions, covenants,
easements, and conditions under a general plan of improvement for the benefit of all the property
owners and established a method of maintenance, preservation, use and enjoyment of the Lots and
Common Elements within Glade Springs Village, including the right to impose and collect
assessments against all lots secured by statutory liens with the power of foreclosure and sale.

11. By virtue of his, her, or its ownership of a unit or lot, each unit owner within Glade
Springs Village is a member of GSVPOA, has an easement of enjoyment in all of the Common
Elements of Glade Springs Village and is obligated to pay regular and special assessments to
GSVPOA for the maintenance, operation, repair, and replacement of the Common Elements.

12. Glade Springs Village is a planned community® as UCIOA defines that term.

13.  Glade Springs Village is a not a limited common expense planned community as

UCIOA defines that term.

common promotional plan, offers to dispose of his or its interest in a unit not previously disposed of; or (ii) reserves
or succeeds to any special declarant right.” W. Va. Code § 36B-1-103(12).

* “Planned community” is defined as “a common interest community that is not a condominium or a cooperative.” W.
Va. Code § 36B-1-103(23).



14.  Because Glade Springs Village is a not a limited common expense planned
community Glade Springs Village is subject to all provisions of UCIOA.

15. GSVPOA is the association* of the Unit or Lot owners® within Glade Springs
Village.

16. If and as the owner of Lots within Glade Springs Village, the Declarant is a
GSVPOA Member.

17.  While the owner of one or more Lots within Glade Springs Village, Cooper Land
was a member of GSVPOA.

18.  Cooper Land owned Lots within Glade Springs Village that had not been previously
conveyed as Lots to persons other than Justice Holdings (“Developer Lots™).

19.  Justice Holdings now owns the Developer Lots. As the owner of the Developer
Lots, Justice Holdings is a GSVPOA Member on a par with other GSVPOA Members.

20.  While the owner of the Developer Lots, Cooper Land did not pay to GSVPOA
Annual Assessments on the Developer Lots.

21.  While the owner of the Developer Lots, Justice Holdings did not pay to GSVPOA
Annual Assessments on the Developer Lots.

22. Under Article X, Section 7 of the Declaration, “delinquent assessments shall bear
interest from the date of delinquency at . . . the rate of 10% per annum.”

23.  Underits Bylaws, the Declaration and UCIOA, GSVPOA is governed and managed

by and acts solely through its Board of Directors.

4 “Association” or “unit owners association” is defined as “organized under section one hundred one, article three of
this chapter.” W. Va. Code § 36B-1-103(3).

5 For purposes of this civil action, the terms “unit” and “lot” are interchangeable unless the context suggests otherwise.
Under UCIOA, the term “unit” is defined as “a physical portion of the common interest community designated for
separate ownership or occupancy . .. .” W. Va. Code § 36B-1-103(33).
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24.  Asthe Declarant, Cooper Land possessed the reserved special declarant right under
the Declaration to appoint all of the members of the Board of Directors (the “Declarant-Appointed
Board of Directors”) to govern, manage and act on behalf of GSVPOA from GSVPOA’s inception
in 2001 through 2010 when Justice Holdings succeeded as the Declarant.

25.  Mr. Basore in a sworn affidavit submitted in Civil Action no. 19-C-481-P stated:
“The transaction between [Cooper Land] and Justice Holdings was structured to transfer, assign,
and secure for Justice Holdings the status of Developer under the Declaration and provide Justice
Holdings the status of Developer under the Declaration and provide Justice Holdings with the same
reservations, protections, exemptions, rights, status, obligations, and liabilities regarding the
Assets that [Cooper Land] held and by which [Cooper Land] was not obligated to pay annual
assessments under the Declaration.”

26.  After it succeeded as the Declarant, Justice Holdings succeeded to and possessed
the reserved special declarant right under the Declaration to appoint all of the members of the
Declarant-Appointed Board of Directors.

27.  Cooper Land as the Declarant appointed all of the members of the Board of
Directors from its creation until Justice Holdings became the Declarant.

28. After it became the Declarant Justice Holdings appointed all of the members of the
Declarant-Appointed Board of Directors until April 2019 when GSVPOA Members other than the
Declarant had their first opportunity in GSVPOA’s history to participate in the election of the first
independent Board of Directors.

29.  The Declarant, whether Cooper Land or Justice Holdings, exercised complete
dominion and control of the composition of the Declarant-Appointed Board of Directors through

April 30, 2019.



30.  The Declarant, whether Cooper Land or Justice Holdings, exercised complete
dominion and control of the actions of the Declarant-Appointed Board of Directors through April
30, 2019.

31. At all times relevant and material to the matters in this Civil Action, the Declarant-
Appointed Board of Directors was required under W. Va. Code § 36B-3-103(a) to act according
to a standard of care required of fiduciaries for the benefit of all Glade Springs Village Lot owners
as GSVPOA Members.

32. Cooper Land as the owner of Lots within Glade Springs Village had the obligation
to pay the Annual Assessments on all of its Lots within Glade Springs Village on a basis equal to
and with all the other Lots or unit owners within Glade Springs Village.

33.  Cooper Land failed to pay the Annual Assessments on all of its Lots within Glade
Springs Village.

34.  In addition to its liability to pay the Annual Assessments on all of its Lots within
Glade Springs Village, Cooper Land alone was liable to GSVPOA for all expenses in connection
with all other real estate within Glade Springs Village subject to the development rights as that
term is defined in W. Va. Code § 36B-1-103(14).

35.  Atall times while Cooper Land was the Declarant, it owned real estate within Glade
Springs Village subject to development rights as that term is defined in W. Va. Code § 36B-1-
103(14).

36.  Justice Holdings as the owner of Lots within Glade Springs Village had the
obligation to pay the Annual Assessments on all of its Lots within Glade Springs Village on a basis

equal to and with all other Lots or unit owners within Glade Springs Village.



37.  Justice Holdings too failed to pay the Annual Assessments on all of its Lots within
Glade Springs Village.

38.  In addition to its liability that Justice Holdings had to pay the Annual Assessments
on all of its Lots within Glade Springs Village, Justice Holdings after it succeeded as the Declarant
alone was liable to GSVPOA for all expenses in connection with all other real estate within Glade
Springs Village subject to the development rights.

39.  Cooper Land directed GSVPOA to enter into the Loan Agreement, dated May 14,
2001, by and between GSVPOA, and Cooper Land for “capital to fund the initial operational and
maintenance expenses” for Glade Springs Village and recited that “up to $2,000,000 is needed to
meet these expenses”™.

40.  During the ensuing 14 years, the parties amended the Loan Agreement 10 times.

41. Each and every time the parties amended the Loan Agreement it was because the
Declarant directed the Declarant-Appointed Board of Directors to do so.

42, Under the First Amendment, dated August 1, 2003, Cooper Land and GSVPOA
agreed to “increase the maximum amount” that Cooper Land would loan to GSVPOA to
$2,500,000.

43, Under the Second Amendment, dated May 1, 2006, Cooper Land and GSVPOA
agreed to “increase the maximum amount” that Cooper Land would loan to GSVPOA to
$2,600,000.

44.  Cooper Land and Justice Holdings entered into the Assignment and Assumption of
Working Capital Loan Agreement dated October 20, 2010 “whereby [Cooper Land purported to
assign and transfer] to [Justice Holdings] all of [Cooper Land’s] rights and obligations of every

kind in regard to the” Loan Agreement.



45.  Cooper Land and GSVPOA amended the Loan Agreement several times that
effectively extended the maturity date.

46.  According to the August 13, 2014 GSVPOA board meeting minutes, “the Working
Capital loan has been paid in full”.

47.  The Declarant-Appointed Board of Directors each time failed to take and to
perform proper and necessary corporate actions to authorize GSVPOA to enter into the Loan
Agreement and the amendments to the Loan Agreement.

48.  Each action of the Declarant-Appointed Board of Directors to enter into and to
perform the Loan Agreement and the amendments to the Loan Agreement violated the Bylaws of
GSVPOA.

49.  Each action of the Declarant-Appointed Board of Directors to enter into and to
perform the Loan Agreement and the amendments to the Loan Agreement violated the Declaration.

50.  Each action of the Declarant-Appointed Board of Directors to enter into and
perform the Loan Agreement and to the amendments to the Loan Agreement time violated UCIOQA.

51.  Neither Cooper Land nor Justice Holdings has paid the Annual Assessments on the
Developer Lots.

52. In early 2019, GSVPOA Members at a duly called meeting there of elected
members to the Board of Directors who were the first members independent of the Declarant (the
“Elected Board of Directors”).

53.  The first Elected Board of Directors elected its first independent officers in April

2019.

54.  The first officers of the first Elected Board of Directors took office in May 2019.



55.  In Civil Action no. 19-C-481-P, GSVPOA obtained final judgment that the
Declarant under UCIOA was and is obligated to pay Annual Assessments on the Developer Lots
and all other Lots that it owned on a par with all other Lots or unit owners.

56.  Cooper Land is not a party to Civil Action no. 19-C-481-P.

57.  Civil Action no. 19-C-481-P is pending on the docket of the Raleigh County Circuit
Court.

58.  Thus, Cooper Land as the Declarant under UCIOA was obligated to pay Annual
Assessments on the Developer Lots and all other Lots that it owned on a par with all other Lot
owners.

59.  The liability of Cooper Land for unpaid Annual Assessments is approximately
equal to the product of the number of Lots that it owned and the Annual Assessment for each fiscal
year together with unpaid interest thereon at the rate of 10 percent a year; fees; penalties; and
reasonable attorneys’ fees and costs.

60. In addition, the liability of Cooper Land for all expenses in connection with all other
real estate within Glade Springs Village subject to the development rights is approximately equal
to all of the Common Expenses of Glade Springs Village that Cooper Land purported to
characterize as debt under the Loan Agreement, together with unpaid interest paid thereon; all
other moneys paid by GSVPOA to either Cooper Land or Justice Holdings; loss of income to
GSVPOA,; fees; penalties; and reasonable attorneys’ fees and costs.

61.  As holder of the Note under and the beneficiary of the Loan Agreement, either
Cooper Land or Justice Holdings from time to time directed the Declarant-Appointed Board of
Directors to pay GSVPOA’s assessment income from Lots or unit owners to repay the alleged debt

under the Loan Agreement.



62.  Upon the Declarant’s direction, members of the Declarant-Appointed Board of
Directors each time paid GSVPOA'’s assessment income to repay the alleged debt under the Loan
Agreement.

63.  Under the Loan Agreement, the Declarant altogether directed the Declarant-
Appointed Board of Directors to pay and thus received from GSVPOA approximately $2,689,081
in repayment of advances under the Loan Agreement, with interest.

64.  Each of GSVPOA'’s transfers of money to the Declarant under the Loan Agreement
was a conversion of funds and assets contrary to their purpose to pay for the upkeep of the Common
Elements.

65.  Each of GSVPOA'’s transfers of money to the Declarant under the Loan Agreement
was a breach of GSVPOA’s contractual obligation under the Declaration to use assessment income
to pay the Common Expenses for the upkeep of the Common Elements.

66.  Each of GSVPOA’s transfers of money to the Declarant under the Loan Agreement
was a violation of UCIOA and other state law.

67.  The actual purpose of each transfer was for the improper and unlawful use to satisfy
the Declarant’s direct obligation under the Declaration and UCIOA to pay its fair share of the
Common Expenses.

68.  Each of the Declarant’s acceptances of money from GSVPOA under the Loan
Agreement was a conversion of funds and assets contrary to their purpose to pay the Common
Expenses.

69. Each of the Declarant’s acceptances of money from GSVPOA under the Loan
Agreement was a breach of GSVPOA’s contractual obligation under the Declaration to use

assessment income to pay the Common Expenses.
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70.  Each of the Declarant’s acceptances of money from GSVPOA under the Loan
Agreement was a violation of UCIOA and other state law.

71.  The actual purpose of each acceptance was for the improper and unlawful use to
satisfy the Declarant’s direct obligation under the Declaration and UCIOA to pay its fair share of
the Common Expenses.

72.  Each of Cooper Land and Justice Holdings as the Declarant is or remains required
under UCIOA to prepare and issue a public offering statement about Glade Springs Village to
prospective buyers of Lots within Glade Springs Village and, if circumstances require, to amend
the public offering statement.

73.  Each of Cooper Land and Justice Holdings as the Declarant is or remains required
under the Interstate Land Sale Full Disclosure Act (“ILSFDA”) to prepare and issue a report about
Glade Springs Village to prospective buyers of Lots within Glade Springs Village, and, if
circumstances require, to amend the report.

74.  Both UCIOA and ILSFDA have robust disclosure requirements.

75.  Despite that the Loan Agreement was entered into on May 14, 2001, the first
instance that Cooper Land disclosed the existence of the Loan Agreement under either UCIOA or
ILSFDA was on page 36 in the Property Report dated September 8, 2008 in which the Declarant
stated: “The developer and the Association have entered into two revolving loan agreements.
Under the terms of the first loan agreement, the Association may borrow up to $2.6 million from
the developer to fund initial operational and maintenance expenses for Glade Springs Village. The
Association has executed a promissory note as evidence of the loan. The total principal advance
and interest are due and payable May 1, 2009, unless extended under a written amendment to the

loan agreement.”
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76. By June 10, 2014, the “period of declarant control” for Glade Springs Village as
W. Va. Code § 36B-3-103(d) defines that term had ended.

77. By June 10, 2014, the Declarant’s reserved special declarant right to appoint or
elect all of the members of the Board of Directors of GSVPOA had terminated by operation of W.
Va. Code § 36B-3-103(d) because the period of declarant control had ended.

78.  Justice Holdings failed to inform GSVPOA’s Members that the Declarant’s
reserved special declarant right to appoint or elect all of the members of the Board of Directors of
GSVPOA had terminated by operation of W. Va. Code § 36B-3-103(d).

79.  The Property Report issued by Justice Holdings on June 10, 2014 is the last public
disclosure under either UCIOA or ILSFDA of the existence of the Loan Agreement. In the June
10, 2014 Property Report, Justice Holdings stated that the “Loan Agreement is currently extended
through May 1, 2015.”

80.  Inthe June 10, 2014 Property Report the Declarant stated that the “Association may
not modify or terminate the Loan Agreement and Revolving Note after the owners assume control
of the association unless otherwise agreed to in writing with the developer.”

81.  The Declarant’s foregoing statement in § 80 of this Complaint was material, false
and contrary to UCIOA.

82.  The Declarant failed to disclose to potential buyers that after the owners assume
control of GSVPOA, GSVPOA would have had the right to terminate the Loan Agreement under
W. Va. Code § 36B-3-105.

83.  The Declarant in multiple Property Reports disclosed the construction of a so-called
“Area 2 Golf Course with Golf Center (18-hole irrigated course with cart paths; pro shop and with

snack bar and restrooms)”, including the Property Report by Cooper Land, dated February 28,
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20006, at pp. 23-24. In the February 28, 2006 Property Report, the Declarant stated: “The Property
owners Association is responsible for the administration and maintenance . . . of the Area 2 Golf
Course and Golf Center.”

84.  Area 2 Golf Course with Golf Center is now known as Woodhaven.

85.  On August 14, 2019, GSVPOA instituted a civil action in Raleigh County Circuit
Court styled Glade Springs Village Property Owners Association, Inc. v. EMCO Glade Springs
Hospitality, LLC et al. (The Honorable Jennifer P. Dent, presiding) (Civil Action no. 19-C-57)
(“Civil Action no. 19-C-577).

86.  The Declaration includes Protective Covenant no. 22 as follows:

No commercial lot or any parcel of land subject to these Protective
Covenants or to this Declaration shall be used to operate any
business which competes in any manner with Glade Spring Resort
LLC’s food, lodging, resort, conference, rental or property
management business, including any timeshare program.

87. In Civil Action no. 19-C-57, the Raleigh County Circuit Court has enforced,
interpreted, or construed Protective Covenant no. 22 to mean that neither GSVPOA nor its
Members may administer, maintain, manage, provide, or operate food and beverage services
within or upon Woodhaven including the snack bar or the clubhouse.

88.  Onp. 24 of the February 28, 2006 Property Report, the Declarant stated that “Title
to the Area 2 Golf Course and Golf Center will be conveyed to the Property Owners Association
by Special Warranty Deed free and clear of liens and encumbrances, other than provisions of the
Declaration and Protective Covenants.”

89. On p. 24 of the February 28, 2006 Property Report, the Declarant stated that “There

are no adverse effects or costs to lot purchasers, other than the annual Property Owners Association

assessment, which may be caused by such transfer.”
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90.  On page 25 of the February 28, 2006 Property Report, the Declarant stated that
“While Stonehaven Golf Course is a private course and the Area 2 Golf Course and Golf Center
will also be private, the Property Owners Association may allow its guests to use these facilities
to generate needed income until, in its judgment, membership use is adversely affected.”

91.  To the contrary, Cooper Land conveyed Woodhaven, including its snack bar or
clubhouse, to GSVPOA by a so-called “Quitclaim Deed” that is dated October 6, 2010, and is
recorded in the Clerk’s office in Deed Book 5041, at page 570. Omitted from the Quitclaim Deed
is a special warranty or any warranty.

Count I — Accounting

92.  GSVPOA incorporates by reference paragraphs 1 through 91 above as though fully
restated herein.

93. GSVPOA is entitled to an accounting of all advances of money to GSVPOA under
the Loan Agreement.

94.  GSVPOA is entitled to an accounting of all payments to and receipts by the
Declarant under the Loan Agreement.

Count Il — Loan Agreement Is Unconscionable

9s. GSVPOA incorporates by reference paragraphs 1 through 94 above as though fully
restated herein.

96.  The Loan Agreement was improper, unnecessary, and violative of the Declaration,
the Bylaws, the Declaration and UCIOA and other state law.

97.  The commercial setting of the negotiations resulting in the execution and delivery
of the Loan Agreement by its very nature precluded genuine or bona fide arm’s length discussions

between the Declarant and GSVPOA.
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98.  The commercial setting of the negotiations resulting in the execution and delivery
of the Loan Agreement by its very nature precluded GSVPOA from determining that the Loan
Agreement was improper, unnecessary, and violative of UCIOA and other state law.

99.  In directing GSVPOA to enter into and to perform the Loan Agreement, the
Declarant knowingly took advantage of the inability of GSVPOA and its Members to reasonably
protect its or their interests.

100. In directing GSVPOA to enter into and to perform the Loan Agreement, the
Declarant foreclosed GSVPOA from exercising its statutory and contract rights to assessments or
payments from the Declarant for the upkeep of the Common Elements of Glade Springs Village.

101.  Indirecting GSVPOA to enter into and perform the Loan Agreement, the Declarant
knowingly took advantage of the inability of GSVPOA and its Members to reasonably protect its
or their interests because the Declarant forced GSVPOA to enter into the Loan Agreement.

102.  The Declarant failed to disclose to GSVPOA’s Members that UCIOA required the
Declarant to pay for the upkeep of the Common Elements to the extent that assessments from
Members other than the Declarant were insufficient to pay for those expenses.

103.  There was no valid consideration for GSVPOA’s entering into and performing the
Loan Agreement.

104.  The credit facility created by the Loan Agreement was unnecessary.

105. The only effect of the Loan Agreement was to burden GSVPOA with a debt
unfounded on any obligation under contract or law.

106. The only effect of the Loan Agreement was to alleviate the Declarant from its
obligation to pay the Annual Assessments on Lots that it owned and the corresponding costs of

upkeep of the Common Elements.
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107. At the time the Loan Agreement was made GSVPOA’s Members had no say
whatsoever in the actions of the Declarant-Appointed Board of Directors leading to its execution
and performance.

108.  Each time the Loan Agreement was amended, GSVPOA’s Members had no say or
knowledge whatsoever in the actions of the Declarant-Appointed Board of Directors.

109.  The relative positions of the two parties to the Loan Agreement and amendments
thereto was unconscionable as the Declarant-Appointed Board of Directors was wholly controlled
by the Declarant, first Cooper Land and later Justice Holdings.

110.  The individual Lot owners other than the Declarant, against whom the debt was
actually to be imposed, had no say in the negotiation, execution and performance of the Loan
Agreement or amendments to the Loan Agreement.

111.  The Loan Agreement contains terms that are unfair and prejudicial to GSVPOA
and its Members and beneficial only to the Declarant.

112.  The Loan Agreement was unconscionable at the time it was made and amended.

113.  Therefore, the Loan Agreement is void ab initio and, thus, invalid and
unenforceable from its beginning.

114.  GSVPOA is entitled to a declaratory or other judgment that the Loan Agreement
was unconscionable, void ab initio, invalid and unenforceable from its beginning,

115. Because the Loan Agreement was unconscionable, void ab initio, invalid and
unenforceable from its beginning, GSVPOA is entitled to rescission of the Loan Agreement and
all of the documents associated with it.

116. Because the Loan Agreement was unconscionable, void ab initio, invalid and

unenforceable from its beginning, GSVPOA is entitled to restitution of all moneys paid by
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GSVPOA or received by the Declarant under the Loan Agreement and all of the documents
associated with it.
Count III — Declarant’s Breaches of the Declaration

117. GSVPOA incorporates by reference paragraphs 1 through 116 above as though
fully restated herein.

118. The Declaration constitutes a contract among and between the Declarant and the
owners of Lots and units within Glade Springs Village.

119.  Under the Declaration, the Declarant is required to the Annual Assessments on Lots
it owns within Glade Springs Village.

120. The Declarant failed to pay the Annual Assessments on Lots it owns within Glade
Springs Village.

121.  The Declarant’s failures to pay GSVPOA the Annual Assessments on Lots it owns
within Glade Springs Village constitute breaches of the Declaration.

122, GSVPOA and its Members suffered damages as a direct and proximate cause of
the Declarant’s breaches of the Declaration in each and every instance.

123, GSVPOA is entitled to judgment against the Declarant for the aggregate amount of
the unpaid Annual Assessments on Lots it owned together with unpaid interest thereon at the rate
of 10 percent a year; fees; penalties; and reasonable attorneys’ fees and costs.

Count IV — Declarant’s Violations of W. Va. Code § 36B-3-107

124.  GSVPOA incorporates by reference paragraphs 1 through 123 above as though
fully restated herein.

125.  “In addition to the liability that a declarant as a unit owner has under this chapter,

the Declarant alone is liable for all expenses in connection with real estate subject to the
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development rights. No other unit owner and no other portion of the common interest community
is subject to a claim for payment of those expenses.” W. Va. Code § 36B-3-107(b).

126.  Since the creation of Glade Springs Village, the Declarant was and remains liable
under W. Va. Code § 36B-3-107(b) for all expenses in connection with real estate within Glade
Springs Village subject to development rights to the Declarant’s failures to pay GSVPOA for all
expenses in connection with real estate within Glade Springs Village subject to development rights
constitute violations of W. Va. Code § 36B-3-107(b).

127.  Because of the Declarant’s failures to pay GSVPOA for all expenses in connection
with real estate within Glade Springs Village subject to development rights, GSVPOA and its
Members suffered damages as a direct and proximate cause of the Declarant’s breaches of the
Declaration in each and every instance.

128.  GSVPOA is entitled to judgment against the Declarant for the aggregate amount of
the unpaid payment or reimbursement for all expenses in connection with real estate within Glade
Springs Village subject to development rights, together with unpaid interest thereon at the rate of
10 percent a year; fees; penalties; and reasonable attorneys’ fees and costs.

Count V — Declarant’s Breaches of Fiduciary Duties

129.  GSVPOA incorporates by reference paragraphs 1 through 128 above as through
fully stated herein.

130. “Every contract or duty governed by [UCIOA] imposes an obligation of good faith
in its performance or enforcement.” W. Va. Code § 36B-3-112.

131. The Declarant had fiduciary duties to GSVPOA and its Members under the

Declaration and West Virginia law to act in good faith and in a manner reasonably believed to be
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in, or not opposed to, their best interests and to act in a fiduciary capacity with regard to their best
interests.

132.  For each and all of its acts or omissions related to or arising out of the Loan
Agreement, including the acceptance of GSVPOA payments thereunder, the Declarant breached
its fiduciary duties to GSVPOA and its Members solely for its own benefit and enrichment.

133.  GSVPOA and its Members suffered damages as a direct and proximate cause of
the Declarant’s breaches of its fiduciary duties.

134, GSVPOA is entitled to judgment against the Declarant for the aggregate amount of
the unpaid payment or reimbursement for all expenses in connection with real estate within Glade
Springs Village subject to development rights, together with pre- and post-judgment interest
thereon; fees; penalties; and reasonable attorneys’ fees and costs.

Count VI — Declarant’s Negligence

135.  GSVPOA incorporates by reference paragraphs 1 through 134 above as through
fully stated herein.

136. The Declarant had duties to GSVPOA and its Members under the Declaration and
West Virginia law to act in in a prudent and reasonable manner reasonably believed to be in, or
not opposed to, their best interests.

137. For each and all of its acts or omissions related to or arising out of the Loan
Agreement, including the acceptance of GSVPOA payments thereunder, the Declarant breached
its duties to GSVPOA and its Members.

138.  GSVPOA and its Members suffered damages as a direct and proximate cause of

the Declarant’s breaches of its duties.
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139.  GSVPOA is entitled to judgment against the Declarant for the aggregate amount of
the unpaid payment or reimbursement for all expenses in connection with real estate within Glade
Springs Village subject to development rights, together with pre- and post-judgment interest
thereon; fees; penalties; and reasonable attorneys’ fees and costs.

Count VII — Conversion

140. GSVPOA incorporates by reference paragraph 1 through 139 above as through
fully stated herein.

141.  The Declarant converted GSVPOA assessment income received by GSVPOA
required to pay the Common Expenses for its own use and to no benefit or use of GSVPOA or its
Members, contrary to UCIOA and other state law.

142.  GSVPOA and its Members suffered damages as a direct and proximate cause of
the Declarant’s conversion.

143.  GSVPOA is entitled to judgment against Justice Holdings in an amount to be
determined at the time of entry of judgment based upon its failure to pay assessments to GSVPOA
and the resulting unjust enrichment and an order or decree directing the Declarant to disgorge the
same to GSVPOA.

Count VIII — Unjust Enrichment

144.  GSVPOA incorporates by reference paragraph 1 through 143 above as through
fully stated herein.

145.  For all of its acts or omissions related to or arising out of the Loan Agreement,
including the acceptance of GSVPOA payments thereunder, GSVPOA and the members of
GSVPOA have conferred benefits upon the Declarant to which it had no right or entitlement under

any contract, including the Declaration, or as a matter of West Virginia.
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146. The Declarant accepted the benefits conferred upon it related to or arising out of
the Loan Agreement.

147. It would be inequitable to permit the Declarant to retain these benefits.

148.  GSVPOA is entitled to judgment against Justice Holdings in an amount to be
determined at the time of entry of judgment based upon its failure to pay assessments to GSVPOA
and the resulting unjust enrichment and an order or decree directing the Declarant to disgorge the
same to GSVPOA.

Count IX — Mutual Mistake

149.  GSVPOA incorporates by reference paragraph 1 through 148 above as through
fully stated herein.

150.  If there is a determination that the Declarant and GSVPOA in good faith believed
that the Loan Agreement was necessary or proper under the Declaration or West Virginia law
when it was not, then GSVPOA is entitled to a judgment or decree that the Loan Agreement and
the actions related to or arising out of the Loan Agreement were a result of mutual mistake.

I51.  The Declarant accepted the benefits conferred upon it related to or arising out of
the Loan Agreement even though it was the result of mutual mistake.

152. It would be inequitable to permit the Declarant to retain these benefits.

153. GSVPOA is entitled to judgment against Justice Holdings in an amount to be
determined at the time of entry of judgment based upon its failure to pay assessments to GSVPOA
and the resulting mutual mistake and an order or decree directing the Declarant to disgorge the

same to GSVPOA.
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Count X — Declaratory Judgment Related to Woodhaven

154.  GSVPOA incorporates by reference paragraph 1 through 153 above as through
fully stated herein.

155. GSVPOA seeks declaratory judgment against the Declarant that it is entitled to
provide food and beverage services to its Members and invitees at Woodhaven under the
Declaration, including Protective Covenant no. 22, without interference from others.

Count XI — Breach of Representation and Special Warranty Related to Woodhaven

156. GSVPOA incorporates by reference paragraph 1 through 155 above as through
fully stated herein.

157. The Declarant represented to GSVPOA’s Members that GSVPOA and its Members
would be entitled to provide food and beverage services to its Members and invitees at Woodhaven
under the Declaration, including Protective Covenant no. 22, without impairment or interference
from others.

158.  The Declarant transferred title to Woodhaven in part by that certain “Quitclaim
Deed” dated October 6, 2010 and is recorded in the Clerk’s office in Deed Book 5041, at page
570.

159. The Declarant promised a special warranty to GSVPOA and its Members when it
was to transfer of title to Woodhaven.

160.  Nonetheless, the Declarant omitted from the Quitclaim Deed a special warranty or
any warranty.

161. GSVPOA is entitled to make a claim under a special warranty with respect to

Woodhaven.
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162. Because in Civil Action no. 19-C-57, the Raleigh County Circuit Court has
enforced, interpreted or construed Protective Covenant no. 22 to mean that neither GSVPOA nor
its Members account may administer, maintain, manage, provide or operate food and beverage
services within or upon Woodhaven including the snack bar or the clubhouse, the Declarant
breached its representation and special warranty to GSVPOA and its Members that they would not
be affected or impaired in their use of Woodhaven.

163.  The Declarant breached both its representation and its special warranty.

164.  The Declarant’s breaches of both its representation and its special warranty are the
direct and proximate cause of damages to GSVPOA.

165. GSVPOA is entitled to judgment against the Declarant for such damages, together
with pre- and post-judgment interest thereon; fees; penalties; and reasonable attorneys’ fees and
costs.

Prayer for Relief

WHEREFORE, Plaintiff, Glade Springs Village Property Owners Association, Inc., on
behalf of itself and of its Members prays that this Honorable Court, in addition to the specific relief
and remedies sought above, further grant, give, declare, decree, adjudge or award the following
relief and remedies, including declaratory relief under W. Va. Code § 55-13-1 et seq.:

1. Declare that GSVPOA is entitled to a full accounting of all charges and credits
under the Loan Agreement, as amended, and enjoin and direct either Cooper Land Development
Inc. or Justice Holdings or both of them to provide an accounting;

2. Declare the Loan Agreement, as amended, together with all promissory notes made
thereunder and associated loan documents are unconscionable and, thus, unenforceable under West

Virginia law;
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3. Declare the Loan Agreement, as amended, together with all promissory notes made
thereunder and associated loan documents as void ab initio;

4. Declare that Justice Holdings willfully violated W. Va. Code § 36B-3-103;

5. Enter judgment against Justice Holdings for its unpaid assessments in an amount to
be proven at trial in addition to pre- and post-judgment interest and attorney fees;

6. Rescind the Loan Agreement, as amended, together with all promissory notes made
thereunder and associated loan documents;

7. Order Defendants to disgorge money paid or received under the Loan Agreement;

8. Declare that GSVPOA and its Members are entitled to provide by themselves food
and beverage services at Woodhaven under the Declaration, including Protective Covenant no. 22,
without interference from Defendants or others;

9. Grant judgment against Justice Holdings in an amount to be determined at the time
of entry of judgment based upon the substantial impairment of GSVPOA and its Members’ use
and enjoyment of Woodhaven together with together with pre- and post-judgment interest thereon;
fees; penalties; and reasonable attorneys’ fees and costs;

10.  Award GSVPOA compensatory and other direct damages in an amount to be
proven at trial in addition to punitive damages, pre- and post- judgment interest and attorneys’
fees;

11.  Award GSVPOA punitive damages where appropriate; and

12.  Grant such further relief at law or in equity as the Courts deems just and proper.

Plaintiff demands a trial by jury as to all claims so triable.
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GLADE SPRINGS VILLAGE
PROPERTY OWNERS ASSOCIATION, INC.

By Counsel

/s/ Mark A. Sadd

Mark A. Sadd (WVSB No. 6005)
Ramonda C. Marling (WVSB No. 6927)
Lewis Glasser PLLC

300 Summers Street, Suite 700
P.O.Box 1746

Charleston, West Virginia 25326

Phone (304) 345-2000

Fax (304) 343-7999
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E-FILED | 10/23/2020 11:01 AM

Robert A. Burnside, Jr. CC-41-2019-C-481
Circuit Court Judge Raleigh County Circuit Clerk
Ref. Code: 20J1H6TW Paul H. Flanagan

IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA
JUSTICE HOLDINGS LLC,
Plaintiff/Counterclaim Defendant,

V. Civil Action No. 19-C-481-P
Honorable Robert A. Burnside, Jr.

GLADE SPRINGS VILLAGE PROPERTY
OWNERS ASSOCIATION, INC.

Defendant/Counterclaim Plaintiff.

ORDER GRANTING GLADE SPRINGS VILLAGE PROPERTY OWNERS
ASSOCIATION, INC.’S MOTION FOR SUMMARY JUDGMENT THAT UCIOA
APPLIES AND MOTION FOR SUMMARY JUDGMENT THAT
JUSTICE HOLDINGS IS THE DECLARANT OF GSV

On October 5, 2020, came Defendant/Counter-Plaintiff Glade Springs Village
Property Owners Association, Inc. (“GSVPOA™) by its counsel, Mark A. Sadd and Ramonda C.
Marling of Lewis Glasser PLLC, and Plaintiff/Counter-Defendant Justice Holdings LLC (“Justice
Holdings™) by its counsel Shawn George of George & Lorensen, PLLC for a hearing on (the Glade
Springs Village Property Owners Association, Inc.’s Motion For Summary Judgment that Glade
Springs Village is a Common Interest Community Subject To UCIOA (“UCIOA MSJ”) and Glade
Springs Village Property Owners Association, Inc.’s Motion for Summary Judgment that Justice
Holdings LLC is the Declarant of Glade Springs Village (the “Declarant MSJ”). During the
hearing GSVPOA argued in favor of the UCIOA MSJ while Justice Holdings opposed the motion.
After the Court’s careful review of the pleadings filed and upon hearing oral arguments of counsel
for and against the UCIOA MSJ, the Court entered its to Order Granting Glade Springs Village

Property Owners Association, Inc.’s Motion for Summary Judgment on Count IlI of its Second



Amended Answer, Affirmative Defenses and Counterclaims.! Therein, the Court held that:

A, Glade Springs Village is a “common interest community” as W. Va. Code § 36B-

1-103(7) defines that term. Glade Springs Village in a “planned community” as W. Va. Code
§ 36B-103(23) defines that term.

B. Glade Springs Village is not a limited expenses liability planned community under
W. Va. Code § 36B-1-203(2).

C. Because Glade Springs Village is not a limited expenses liability planned

community under W. Va. Code § 36B-1-203(2), from its inception in 2001 is subject to the whole
of UCIOA and all of its provisions, including W. Va. § 36B-3-105.
Based upon the underlying findings and conclusions of law more fully set forth in this Court’s
Order Granting Glade Springs Village Property Owners Association, Inc.’s Motion for Summary
Motion Judgment on Count Ill of its Second Amended Answer, Affirmative Defenses and
Counterclaims, GSVPOA’s UCIOA MS]J is hereby GRANTED as well.

In response to the Declarant MSJ, Justice Holdings acknowledged “that if the court enters
an Order which finds that Glade Springs Village is subject to UCIOA, then, unless reversed,
withdrawn, or revised, [it] concedes it is, unintendedly , the Declarant.” Based upon the Court’s
prior ruling that UCIOA apples to Glade Springs Village and Justice Holdings concession, the
Declarant MSJ is GRANTED.

The objections of Plaintiff/Counter-Defendant Justice Holdings LLC to the findings and

conclusions set forth herein are duly noted and preserved.

! A hearing was held on GSVPOA’s Motion for Summary Judgment on Count 11 of its Second
Amended Answer, Affirmative Defenses and Counterciaims on September 4, 2020. This Court
held entry of an order on that motion until after the October 5™ hearing on the related UCIOA MSJ
to afford the parties a full opportunity to address the inter-related issues presented by both motions.



The clerk of this Court shall provide a copy of this ORDER to counsel of record for the
parties.

ENTER this ORDER this / / _day of October 2020.

Y,
/Z/M?ZW 4

Horforable Iustiee Robert A. Burnside, Jr. Judge

T

Prepared and Submitted by:

/s/ Ramonda C. Marling

Mark A. Sadd (WVSB No. 6005)
Ramonda C. Marling (WVSB No. 6927)
300 Summers Street, Suite 700

P.O. Box 1746

Charleston, West Virginia 25326

(304) 345-2000 (o)

(304) 343-7999 (f)
RMarling@lewisglasser.com
msadd@lewisglasser.com




West Virginia E-Filing Notice

CC-41-2021-C-129

Judge: Darl Poling

To: Philip Judson Combs
pcombs@tcsplle.com

NOTICE OF FILING

IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA
Glade Springs Village Property Owners Association, Inc. v. Cooper Land Development Inc
CC-41-2021-C-129

The following motion was FILED on 6/4/2021 3:49:03 PM
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CLERK OF THE CIRCUIT COURT
Raleigh County

222 Main Street

BECKLEY, WV 25801

(304) 255-9135

Paul Flanagan@courtswv.gov



E-FILED | 6/4/2021 3:49 PM
CC-41-2021-C-129
Raleigh County Circuit Clerk
Paul H. Flanagan

IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA

GLADE SPRINGS VILLAGE
PROPERTY OWNERS ASSOCIATION, INC.,

Plaintiff,

V. Civil Action No. 21-C-129
(Judge Darl W. Poling)

COOPER LAND DEVELOPMENT, INC.,
an Arkansas corporation, and

JUSTICE HOLDINGS LLC,

a West Virginia limited liability company,

Defendants.

DEFENDANT COOPER LAND DEVELOPMENT, INC.’S
MOTION TO DISMISS PLAINTIFF’S COMPLAINT

Defendant Cooper Land Development, Inc. (“CLD”), by counsel, hereby moves, pursuant

to West Virginia Rules of Civil Procedure 12(b)(1) and 12(b)(6), for an order dismissing all

claims against it, with prejudice. As set forth more fully in the accompanying memorandum of

law, filed contemporaneously herewith, this Court lacks subject matter jurisdiction, and the

Complaint fails to state a claim against CLD upon which relief can be granted.

In support of this Motion, CLD incorporates its Memorandum of Law in Support of

Defendants Cooper Land Development, Inc.’s Motion to Dismiss Plaintiff’s Complaint, as well

as the following exhibits:

EXHIBIT DESCRIPTION

Village

Assignment and Assumption of Developer Rights

1 Declaration of Covenants and Restrictions for Glade Springs

Assignment and Assumption of Future Developer Liability

Termination Agreement

N & W

Closing Agreement




WHEREFORE, for these reasons, and as more fully set forth in CLD’s supporting
memorandum, CLD respectfully requests that this Court enter an order granting CLD’s Motion
to Dismiss Plaintiff’s Complaint and dismissing same with prejudice for lack of subject matter

jurisdiction and for failure to state a claim upon which relief can be granted.

COOPER LAND DEVELOPMENT, INC.
By Counsel

/s! M. David Griffith, Jr.

Philip J. Combs (WVSB #6056)

Andrew B. Cooke (WVSB #6564)

James S. Arnold (WVSB #162)

M. David Griffith, Jr. (WVSB #7720)

Thomas Combs & Spann, PLLC

300 Summers Street, Suite 1380 (25301)

P.O. Box 3824

Charleston, WV 25338

Tel: 304.414-.800

Fax: 304.414.1801

Email: pcombs@tcsplic.com
acooke(@tcspllc.com
arnoldi@itcspllc.com
deriffith@itcspllc.com




IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA

GLADE SPRINGS VILLAGE
PROPERTY OWNERS ASSOCIATION, INC.,

Plaintiff,

V. Civil Action No. 21-C-129
(Judge Darl W. Poling)

COOPER LAND DEVELOPMENT, INC.,

an Arkansas corporation, and

JUSTICE HOLDINGS LLC,

a West Virginia limited liability company,

Defendants.

CERTIFICATE OF SERVICE

I, M. David Griffith, Jr., counsel for Defendant Cooper Land Development, Inc., hereby
certify that on the 4" day of June 2021, service of the foregoing “DEFENDANT COOPER
LAND DEVELOPMENT, INC.’S MOTION TO DISMISS PLAINTIFF’S COMPLAINT” has
been made upon the following counsel of record by utilizing the CourtPLUS Initiative electronic

filing system which shall give notice of filing to:

Mark A. Sadd, Esq.

Ramonda C. Marling, Esq.

Lewis Glasser PLLC

300 Summers Street, Suite 700

P.O.Box 1746

Charleston, WV 25326

Tel: 304-345-2000

Fax: 304-343-7999

Email: msadd(@lewisglasser.com

rmarling(@lewisglasser.com

Counsel for Plaintiff

by first class U.S. Mail, postage prepaid, in envelopes addressed to :

Justice Holdings LL.C

c/o PRAS,LLC

560 Main Street West

White Sulphur Springs, WV 24986



and by electronic mail to:

Justice Holdings LLC
P.O. Box 2178
Beaver, WV 25813

Christopher Schroeck, Esq., General Counsel
Bluestone Resources, Inc.

302 S. Jefferson Street, Suite 3

Roanoke, VA 24011

Email: chris.schroeck/@bluestone-coal.com

Is!/ M. David Griffith. Jr.

M. David Griffith, Jr. (WVSB #7720)
Thomas Combs & Spann, PLLC

300 Summers Street, Suite 1380
Charleston, WV 25301

Tel: 304.414-.800

Fax: 304.414.1801

Email: deriffith@tespllc.com




E-FILED | 6/4/2021 3:49 PM
CC-41-2021-C-129
Raleigh County Circuit Clerk
Paul H. Flanagan

IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA

GLADE SPRINGS VILLAGE
PROPERTY OWNERS ASSOCIATION, INC.,

Plaintiff,
V. Civil Action No. 21-C-129
(Judge Darl W. Poling)
COOPER LAND DEVELOPMENT, INC,, et al.

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT COOPER LAND
DEVELOPMENT. INC.’S MOTION TO DISMISS PLAINTIFF’S COMPLAINT

Defendant Cooper Land Development, Inc. (“CLD”) respectfully submits this
memorandum of law in support of its Motion to Dismiss Plaintiff’s Complaint pursuant to Rules
12(b)(1) and 12(b)(6) of the West Virginia Rules of Civil Procedure.'

BACKGROUND

This civil action arises out of Plaintiff Glade Springs Village Property Owners Association,
Inc.’s (*GSVPOA”) apparent desire to unwind a series of complex commercial transactions
spanning more than 20 years from the inception of Glade Springs Village (“GSV”) in early 2001
to the present. Over that period of time and as a result of the initial capital investment, road
construction and utilities infrastructure provided to GSVPOA by CLD, GSV has grown from rural
pastureland to a modem, gated, upscale residential community situated on approximately 3,000
acres with more than 750 homes and two 18-hole championship golf courses which are among the
best in the State of West Virginia.

The sheer magnitude and audacity of the Plaintiff’s claims and the future precedential value

of legal decisions resolving those claims have the potential to send shock waves through the

t CLD reserves all defenses, including but not limited to those available under Rules 8 and 12 of the West
Virginia Rules of Civil Procedure.



commetcial development and residential real estate business communities in West Virginia (and
beyond), may likely impact every residential community in this State, and have a chilling effect
on West Virginia real estate development.

The GSVPOA

The GSVPOA was incorporated in 2001 as a domestic, non-profit corporation. The original
developer, CLD, in conjunction with GSVPOA, recorded a Declaration of Covenants and
Restrictions for Glade Springs Village (“Declaration”) in May 2001 in order to impose restrictions
under a general plan of improvement for the benefit of all the property owners in GSV and to
establish a method of maintenance, preservation, use and enjoyment of the property. The
Declaration was recorded in the Office of the Clerk of the County Commission of Raleigh County,
West Virginia in Deed Book 5004, Page 6485. A copy of the Declaration is attached to the Motion
as Exhibit 1.2 After CLD served as Developer and Declarant of GSV for a period of 10 years,
Defendant Justice Holdings, LLC (“Justice”) purchased all of CLD’s legal interests in GSV in
October 2010 and released CLD from all liability related to GSV. See Assignment and Assumption
of Developer Rights, Assignment and Assumption of Future Developer Liability, Termination
Agreement and Closing Agreement attached to Motion as Exhibits 2 - 5.

GSVPOA and Justice are prolific litigants. When CLD sold GSV, GSVPOA was
generating millions of dollars in annual revenue to support GSV operations. But after Justice took
over, it failed to market and sell lots, stagnating GSV development. And then recently, the

GSVPOA and Justice, together, have devoted their resources to litigation, with the instant civil

2 Rule 12(b)(6) permits a court to consider, in addition to the pleadings, documents annexed to it, and other
materials fairly incorporated within it. This sometimes includes documents referred to in the complaint but
not annexed to it. And Rule 12(b)(6) permits courts to consider matters that are susceptible to judicial
notice. See J.F. Allen Corp. v. Sanitary Board of City of Charleston, 785 S.E. 2d 627, fn. 4 (W. Va. 2016),
Forshey v. Jackson, 747-48, 671 S.E.2d 748, 752-53 (W. Va. 2008).
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action being the fourth case initiated by either GSVPOA or Justice over GSV in the past two years.

The Declaration

/
The Declaration sets out certain covenants and restrictions, which have the effect of

establishing a uniform plan of development for the community by ensuring against the
establishment of undesirable uses and activities on adjacent lots to the detriment of each
purchaser’s enjoyment of his or her lot or residence. Further, these covenants and restrictions,
applicable to every lot and residence, are mutually enforceable among the property owners. The
GSVPOA was organized for the purpose of executing these functions, including the
administration, operation and maintenance of common properties within GSV. By virtue of his or
her ownership, each property owner in GSV becomes a member in the GSVPOA and has an
easement permitting him or her to use the common properties and a concomitant obligation to pay
annual assessments to the GSVPOA.

Common Properties

The common properties within GSV are owned by the GSVPOA and include the green
belts, roads, Chatham Lake and the Stonehaven and Woodhaven golf courses. A monetary
assessment is levied by the GSVPOA each year, against each residence or vacant lot, to be used
for the purposes of promoting recreation, health, safety, welfare and common benefits and
enjoyment of the owners, including the construction and procurement of utility services, facilities,
and infrastructure and to repay loans from the developer for such purposes.

Justice Holdings LL.C Acquired GSV October 20, 2010

CLD sold GSV to Justice on October 20, 2010. Accordingly, Justice has owned GSV and
has been the “Developer” and “Declarant” of GSV since that date. Complaint, at § 7. These facts

are not disputed, as they are set forth in the Complaint, and in numerous pleadings filed by Justice



and GSVPOA in concurrent, ongoing litigation in the Circuit Court of Raleigh County. Further,
Justice’s status as Developer and Declarant was created as a matter of law when it acquired GSV
and began to combine GSV with its other Glade Springs properties.

Justice has recorded supplements and amendments to the Declaration from time to time
over the past decade. And as part of the October 20, 2010 GSV transaction, Justice and CLD
executed three documents relevant to Plaintiff’s claims: (1) the Assignment and Assumption of
Developer Rights; (2) the Assignment and Assumption of Future Developer Liability; and (3) a
Termination Agreement. Motion, at Exhibits 2-4. In each of these documents, Justice expressly
assumes responsibilities and liabilities as Developer and Declarant and releases CLD from liability
in connection with GSV. Justice also specifically agreed to indemnify and hold CLD harmless
from any and all claims “arising in connection with Justice’s failure to satisfy the Future
Development Liability fully ... regardless of whether the FDL is determined to be the obligation
or liability of CLD, the POA or both.” Motion, Ex. 3,9 3.3

GSVPOA’s Claims

The Complaint filed by the GSVPOA seeks an accounting from CLD and Justice of all
money advanced and paid on the operating and capital expense loan (“Capital Expense Loan™)
from the date of its inception in 2001 (Count I). The Capital Expense Loan was necessary to fund
the upfront operational and maintenance expenses of GSVPOA beginning in May 2001 until it
could become self-sustaining with a revenue stream derived from annual assessments paid by the
purchasers of new lots within the community.

The GSVPOA also secks a declaratory judgment that the Capital Expense Loan is

*1t should be noted that claims between CLD and Justice arising out of sale of GSV must be analyzed under
Arkansas law and may only be brought in the courts of the State of Arkansas. Termination Agreement,
Motion, at Ex. 4, { 4.



unconscionable and void ab initio (Count IT) and seeks damages from CLD flowing from May
2001 through October 2010 under theories of breach of the Declaration (Count III), violation of
the West Virginia Uniform Common Interest Ownership Act, W. Va. Code §36B-1-107,
(“UCIOA”) (Count IV), breach of fiduciary duty (Count V), Negligence (Count VI), Conversion
(Count VII), Unjust Enrichment (Count VIII) and Mutual Mistake (Count IX).The Complaint also
seeks declaratory judgment and other relief related to the Declaration and Deed to the Woodhaven
golf course in Counts X and XI which asks the Court to declare that GSVPOA may provide its
own food and beverage service at Woodhaven and that CLD breached a special warranty to
GSVPOA allegedly given October 6, 2010. Complaint, at ] 155 and 158.

All of the claims set forth in the Plaintiff’s Complaint against CLD should be dismissed
pursuant to W. Va. R. Civ. P. 12(b)(1) because this Court lacks subject matter jurisdiction under
the doctrine of ripeness and pursuant to W. Va. R. Civ. P. 12(b)(6) because the Complaint fails to
state claims against CLD upon which relief can be granted.

LEGAL STANDARD

Whenever it is determined that a court has no jurisdiction to entertain the subject matter of
a civil action pursuant to Rule 12(b)(1) of the West Virginia Rules of Civil Procedure, the forum
court must take no further action in the case other than to dismiss it from the docket. Hinkle v.
Bauer Lumber & Home Bldg. Center, Inc.,211 S.E.2d 705, 707 (W. Va. 1975). See also Holley v.
Feagley, 834 S.E.2d 536, 541 (W. Va. 2019).

In ruling on a motion to dismiss for failure to state a claim pursuant to Rule 12(b)(6) of the
West Virginia Rules of Civil Procedure, the court must construe the facts in the light most
favorable to the Plaintiff. Estate of Hough v. Estate of Hough, 519 S.E.2d 640, 647 (W. Va. 1999).

The court may consider documents attached to the motion which are pertinent to and/or referenced



in the complaint. See Forshey v. Jackson, 671 S.E.2d 748, 752 (W. Va. 2009) (“[O]n a motion to
dismiss, a court may consider documents attached to the complaint as an exhibit or incorporated
in it by reference ... [or] documents either in plaintiffs’ possession or of which plaintiffs had
knowledge and relief on in bringing suit.”). Baseless pleadings are subject to dismissal, and the
plaintiff “must know every essential element of [the] cause of action and must state it in the
complaint.” Sticklen v. Kittle, 287 S.E.2d 148, 158 (W. Va. 1981). Dismissal is therefore proper
“where it is clear that no relief could be granted under any set of facts that could be proved
consistent with the allegations.” Hough, 519 S.E.2d at 647 (quotations omitted).
ARGUMENT

A. This Court Does Not Have Subject Matter Jurisdiction Over This Controversy
and Should Dismiss the Complaint Pursuant to W. Va. R. Civ. P. 12(b)(1).

Plaintiff’s case is a green banana. The fact that it is not yet ripe is easy to tell. Plaintiff’s
claims are predicated upon two orders entered by the Honorable Robert A. Burnside, Jr. on
October 5 and 6, 2020, in a case that is still pending in this Court and to which CLD is not a party,
as well as a separate ongoing case, pending in the Business Court Division before the Honorable
Jennifer P. Dent. See Complaint, at Y16, 85-87. The orders in those cases affect only rights and
obligations between Justice and GVSPOA and other parties therein, but do not constitute a final
judgment and are not subject to appeal.

If the Court amends its orders to change their holdings; if Justice and GSVPOA or the other
parties reach a settlement; or if the Supreme Court of Appeals of West Virginia reverses, vacates
or remands any of the orders, in whole or in part, GSVPOA’s claims against CLD in this case may
change substantially or go away altogether. Accordingly, the instant lawsuit is not ripe, and this
Court does not have subject matter jurisdiction over this alleged controversy.

The U.S. Supreme Court has determined that the doctrine of ripeness prevents judicial



consideration of issues until a controversy is presented in "clean-cut and concrete form." Rescue
Army v. Mun. Court of L.A., 331 U.S. 549, 584 (1947). The burden of proving ripeness falls on the
party bringing suit. Renne v. Geary, 501 U.S. 312, 316 (1991). In State ex rel. Universal
Underwriters Ins. Co. v. Wilson, 801 S.E.2d 216 (W. Va. 2017), the Supreme Court of Appeals of
West Virginia recognized that “the ripeness doctrine ‘seeks to prevent the courts, through
avoidance of premature adjudication, from entangling themselves in abstract disagreements.’
Paraquad v. St. Louis Housing Auth., 259 F.3d 956, 958 (8th Cir. 2001) (internal quotations and
citation omitted). ‘Questions that may never arise or are purely advisory or hypothetical do not
establish a justiciable controversy. Because an unripe claim is not justiciable, the circuit court has
no subject matter jurisdiction over it.” Doe v. Golden & Walters, PLLC, 173 S.W.3d 260, 270 (Ky.
Ct. App. 2005) (footnotes omitted); see generally 13 Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedure § 3529 (3d ed. 2008) (recognizing central concepts of
justiciability often are elaborated into specific categories including advisory opinions, standing,
ripeness, mootness, and political questions). State ex rel. Universal Underwriters Ins. Co., 801
S.E. 2d at 223.

It is well established that the issue of subject matter jurisdiction can be raised at any time,
even sua sponte by this Court. Id., at 224 (quoting Syl. Pt. 2, In re Boggs' Estate, 63 S.E.2d 497
(W. Va. 1951). Furthermore, "[t]he urgency of addressing problems regarding subject-matter
jurisdiction cannot be understated because any decree made by a court lacking jurisdiction is void."
State ex rel. TermNet Merch. Servs., Inc. v. Jordan, 619 S.E.2d 209, 213 (W. Va. 2005) ; see also
Franklin D. Cleckley, Robin Jean Davis, and Louis J. Palmer, Jr., Litigation Handbook on W.Va.
Rules of Civ. Pro., § 12(b)(1), at 325-26 (4th ed. 2012) ("Any judgment or decree rendered without

such jurisdiction is utterly void.").



Like other challenges to a court's subject matter jurisdiction, motions raising the ripeness
issue are treated as brought under Rule 12(b)(1). Id., at 224 (quoting St. Clair v. City of Chico, 880
F.2d 199, 201 (9th Cir. 1989)). "A claim is not ripe for adjudication if it rests upon contingent
future events that may not occur as anticipated, or indeed may not occur at all." Id. (quoting Texas
v. United States, 523 U.S. 296, 300 (1998)) (internal quotation marks and citations omitted).

West Virginia’s Supreme Court has further recognized that courts will not ... adjudicate
rights which are merely contingent or dependent upon contingent events, as distinguished from
actual controversies. Likewise, courts [will not] resolve mere academic disputes or moot questions
or render mere advisory opinions which are unrelated to actual controversies. Indeed, a matter
must be ripe for consideration before the court may review it. Courts must be cautious not to issue
advisory opinions. State Farm Mutual Automobile Insurance Co. v. Schatken, 737 S.E.2d 229, 238
(W. Va. 2012) (quoting Zaleski v. West Virginia Mut. Ins. Co., 687 S.E.2d 123, 131 (W. Va. 2009)
(quotation marks omitted)).

There is no question that Plaintiff’s claims against CLD are subject to and contingent upon
future court action and decisions which may not lead to the result GSVPOA presently anticipates
and, indeed, may not occur at all. There is no immediate hardship or burden imposed upon
GSVPOA as it continues to prosecute and defend the ongoing predicate litigation against Justice
and both Justice and GSVPOA still have available opportunities to move to set aside, alter, or
amend the subject orders and the right to appeal the orders (if that is still necessary) once they
become final judgments. Therefore, this Court does not have subject matter jurisdiction over this
controversy under the doctrine of ripeness and should dismiss the Complaint in its entirety
pursuant to Rule 12(b)(1) of the West Virginia Rules of Civil Procedure.

B. Plaintiff’s Common Law and Statutory Claims Against CLD Are Barred By
Expiration of the Applicable Statutes of limitations.




All of the Plaintiff’s statutory and common law tort claims (breach of W.V. a Code §36B-
3-107 — Count IV, breach of fiduciary duty - Count V, negligence — Count VI, and conversion —
Count VII) are barred by the 2-year statute of limitations found at W. Va. Code §55-2-12. Evans
v. United Bank, 775 S.E. 2d 500, 508 (W. Va. 2015), Dunn v. Rockwell, 689 S.E. 2d 255, 268 (W.
Va. 2009). Plaintiff’s breach of contract claim (Declarant’s Breach of Declaration — Count III) is
barred by the 10-year statute of limitations applicable to written contracts found at W. Va. Code
§55-2-6. Harris v. County Commission of Calhoun County, 797 S.E. 2d 62, 68 (W. Va. 2017).
Count X - Declaratory Judgment Related To Woodhaven and Count XI — Breach of
Representation and Special Warranty Related To Woodhaven are also barred by the applicable
statute of limitations, as such claims apparently are based on publicly recorded documents from
2001, 2006 and 2010.* Complaint, at ] 155, 157-58.

Each of the Plaintiff’s tort claims is based upon CLD’s failure to pay annual assessments
and acceptance of payments of assessments from GSVPOA which began 20 years ago in 2001 and
ended more than 10 years ago on October 20, 2010, when CLD sold GSV to Justice. See
Complaint, at 177, 127, 132, 137 and 141. Therefore, all of the Plaintiff’s tort claims against CLD
expired on October 20, 2012, and the filing of Plaintiff’s Complaint against CLD comes more than
8 years too late.

Plaintiff’s claims for breach of contract are based upon CLD’s alleged failure to pay
GSVPOA annual assessments on its developer lots within GSV and alleged breaches of the
Declaration and a Quitclaim Deed related to the Woodhaven golf course while CLD was the

Declarant. Complaint, at ] 119-20, 155, 159-60. Again, CLD ceased being the Declarant and sold

* Disappointed with rulings against it by The Honorable Judge Jennifer P. Dent in Civil Action No. 19-C-
57, GSVPOA is attempting to re-litigate “Woodhaven” issues in the present case. Further, GSVPOA agreed
to the decades-old protective covenant it now disputes.
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all of its developer lots to Justice on October 20, 2010. Complaint, at § 7. Accordingly, CLD could
not have breached the Declaration or Quitclaim Deed after October 2010. Therefore, all of the
Plaintiff’s breach of contract claims against CLD expired no later than October 20, 2020, and the
filing of Plaintiff’s Complaint against CLD comes at least 6 months too late.

1. Plaintiff’s claim for violation of W. Va. Code §36B-3-107 (Count IV) is barred
by the 2-year statute of limitations in W. Va, Code §55-2-12.

Plaintiff alleges that CLD, as Declarant from May 2001 until October 2010, remains liable
for all expenses in connection with development of GSV and it alleged failure to pay annual
assessments. Complaint, at Y 126-28. Plaintiff acknowledges that CLD’s term as Declarant ended
when Justice became the Declarant on October 20, 2010. Complaint, at § 7. Therefore, Plaintiff
must also acknowledge that CLD had no obligation for development expenses or assessments after
October 20, 2010. W. Va. Code §55-2-12 provides that every action for which no limitation is
otherwise prescribed shall be brought within two years next after the right to bring the same
accrues. Accordingly, the Court must dismiss Count I'V of the Complaint against CLD because the
statute of limitations on Plaintiff’s claim of breach of W. Va. Code §36B-3-107 expired in October
2012. Because the Plaintiff filed this civil action on April 30, 2021, the Court must dismiss Count
IV against CLD as a matter of law.

2. Plaintiff’s claim for breach of fiduciary duty (Count V) is barred by the 2-year
statute of limitations in W. Va. Code §55-2-12.

The statute of limitations for actions for breach of fiduciary duty is 2-years from the date
of occurrence of the alleged breach. Evans v. United Bank, 775 S.E. 2d 500, 508 (W. Va. 2015).
W. Va. Code §55-2-12. Plaintiff alleges that CLD breached its fiduciary duty to GSVPOA by
accepting payments on the capital expense and operating loan agreement entered into between

CLD and GSVPOA in May 2001. Complaint, at 97 39 and 132. Plaintiff acknowledges that CLD
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assigned and transferred the capital expense and operating loan agreement to Justice on October
20, 2010. Complaint, at § 44. Therefore, Plaintiff must also acknowledge that CLD did not accept
any further payments on the loan agreement from GSVPOA after October 20, 2010. Accordingly,
the Court must dismiss Count V of the Complaint against CLD because the statute of limitations
on Plaintiff’s claim of breach of fiduciary duty expired in October 2012. Because the Plaintiff filed
this civil action on April 30, 2021, the Court must dismiss Count V as a matter of law.

3. Plaintiff’s claim for negligence (Count VI) is barred by the 2-year statute of
limitations in W. Va. Code §55-2-12.

The statute of limitations for actions for claims of negligence is 2-years from the date

of the alleged occurrence. Evans v. United Bank, 775 S.E. 2d 500, 508 (W. Va. 2015). W. Va.
Code §55-2-12. Plaintiff claims that CLD is liable to GSVPOA as Declarant of GSV for negligence
arising out of its “acts or omissions related to or arising out of the Loan Agreement, including the
acceptance of payments thereunder . . .” Complaint, at § 137. Again, Plaintiff acknowledges that
CLD assigned and transferred the capital expense and operating loan agreement to Justice on
October 20, 2010. Complaint, at § 44. Therefore, Plaintiff must also acknowledge that CLLD was
no longer the Declarant and did not accept any further payments on the loan agreement from
GSVPOA after October 20, 2010. Accordingly, the Court must dismiss Count VI of the Complaint
against CLD because the statute of limitations on Plaintiff’s claim of negligence expired in October
2012. Because the Plaintiff filed this civil action on April 30, 2021, the Court must dismiss Count
VI against CLD as a matter of law.

4. Plaintiff’s claim for conversion (Count VII) is barred by the 2-year statute of
limitations in W. Va. Code §55-2-12.

The statute of limitations for actions for claims of conversion is 2-years from the date

of the alleged occurrence. Dunn v. Rockwell, 689 S.E. 2d 255, 268 (W. Va. 2009). W. Va. Code
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§55-2-12. Plaintiff claims that CLD as “Declarant converted GSVPOA assessment income
received by GSVPOA required to pay the Common Expenses for its own use and to no benefit of
use of GSVPOA or its Members . . .” Complaint, at § 141. And yet again, Plaintiff acknowledges
that CLD assigned and transferred the capital expense and operating loan agreement to Justice on
October 20, 2010. Complaint, at Y 44. Therefore, Plaintiff must also acknowledge that CLD was
no longer the Declarant and did not accept any further payments from GSVPOA after October 20,
2010 and could not have converted any income from GSVPOA for its own use after October 20,
2010. Accordingly, the Court must dismiss Count VII of the Complaint against CLD because the
statute of limitations on Plaintiff’s claim of conversion expired in October 2012. Because the
Plaintiff filed this civil action on April 30, 2021, the Court must dismiss Count VII against CLD
as a matter of law.

5. Plaintiff’s claim for breach of contract (Count III) is barred by the 10-year
statute of limitations in W. Va. Code §55-2-6.

The statute of limitations for actions on breach of written contracts in West Virginia is ten
years from the date of the alleged breach. Harris v. County Commission of Calhoun County, 797
S.E. 2d 62, 68 (W. Va. 2017). W. Va. Code §55-2-6. Plaintiff’s claim for breach of contract is
based upon CLD’s alleged failure to pay GSVPOA annual assessments on its developer lots within
GSV while it was the Declarant. Complaint, at §f 119-20. CLD ceased being the Declarant and
sold all of its developer lots to Justice on October 20, 2010. Complaint, at § 7. Accordingly, CLD
could not have breached the Declaration by allegedly failing to pay annual assessments on
developer lots at any time after October 2010. Therefore, Plaintiff>s breach of contract claim
against CLD expired by no later than October 20, 2020. Because the Plaintiff filed this civil action

on April 30, 2021, the Court must dismiss Count 11l against CLD as a matter of law.
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6. Plaintiff’s claim for declaratory judgment and breach of representation and
special warranty (Counts X and XI) are barred by the 10-year statute of

limitations in W. Va. Code §55-2-6.
The statute of limitations for actions on breach of written contracts in West Virginia is ten
years from the date of the alleged breach. Harris v. County Commission of Calhoun County, 797
S.E. 2d 62, 68 (W. Va. 2017). W. Va. Code §55-2-6. Counts X and XI of the Complaint seck a
declaration that GSVPOA may provide its own food and beverage service at Woodhaven and that
CLD breached a special warranty to GSVPOA allegedly given October 6, 2010. Complaint, at {f
155 and 158-60. These allegations rest exclusively on written contracts entered into between CLD
and GSVPOA and recorded May 30, 2001 and October 6, 2010.5 CLD ceased being the Declarant
and sold all of its developer lots to Justice on October 20, 2010. Complaint, at 9 7. Accordingly,
CLD could not have breached the Declaration’s covenants with respect to food and beverage
service at Woodhaven at any time after October 20, 2010, and similarly could not have breached
any special warranty in the October 6, 2010 Quitclaim Deed after October 20, 2010. Therefore,
Plaintiff’s claim for declaratory judgment under the Declaration and breach of warranty claim
against CLD expired no later than October 20, 2020. Because the Plaintiff filed this civil action

on April 30, 2021, the Court must dismiss Counts X and XTI against CLD as a matter of law.

C. Plaintiff’s Equitable Claims Are Barred By the Doctrine Laches.

All of the Plaintiff’s equitable claims (Accounting — Count I, Unconscionability — Count
II, Unjust Enrichment — Count VIII and Mutual Mistake — Count IX) are barred by the doctrine of

laches. Dunn v. Rockwell, 689 S.E. 2d 255 at fn. 11 (W. Va. 2009) (“[1]aches applies to equitable

* Plaintiff alleges that CLD “promised a special warranty to GSVPOA and its Members” but nonetheless,
“omitted from the Quitclaim Deed a special warranty or any warranty.” Complaint, at 7 159-60.
Therefore, to the extent that this alleged promise was not contained within the parties’ written contract
(Quitclaim Deed), Plaintiff’s claim in Count XI is barred by the 5-year statute of limitation found in W.
Va. Code §55-2-6 and expired October 6, 2015.
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demands[,] where the statute of limitations does not.” (quoting Syl. Pt. 2, in part, Condry v. Pope,
166 S.E.2d 167 (W. Va. 1969)).

Essentially, GSVPOA complains that the actions of the Declarants which it accepted,
endorsed, and approved each year for a period of more than 20 years, are now suddenly inequitable
despite idly standing-by and taking no action to assert its alleged rights until obtaining a surprise
favorable court ruling in October 2020, which is not a final judgment.® GSVPOA’s conduct
satisfies the very definition of laches which has been adopted by West Virginia’s Supreme Court:

Laches is "delay which operates prejudicially to another person's rights." Carter v.
Carter, 107 W.Va. 394, 148 S.E. 378 (1929). As we said in Syllabus Point 1 of
State ex rel. Smith v. Abbot, 187 W.Va. 261, 418 S.E.2d 575 (1992):

Mere delay will not bar relief in equity on the ground of laches.
"Laches is a delay in the assertion of a known right which works to
the disadvantage of another, or such delay as will warrant the
presumption that the party has waived his right." Syllabus Point 2,
Bank of Marlinton v. McLaughlin, 123 W.Va. 608, 17 S.E.2d 213
(1941).

"This Court has consistently emphasized the necessity of a showing that there has
been a detrimental change of position in order to prove laches[.]" Maynard v. Board
of Educ. of Wayne County, 178 W.Va. 53,59, 357 S.E.2d 246, 253 (1987). See also,
Syllabus Point 3, Carter v. Price, 85 W.Va. 744, 102 S.E. 685 (1920) ("Where a
party knows his rights or is cognizant of his interest in a particular subject-matter,
but takes no steps to enforce the same until the condition of the other party has, in
good faith, become so changed, that he cannot be restored to his former state if the
right be then enforced, delay becomes inequitable, and operates as an estoppel
against the assertion of the right. This disadvantage may come from death of parties,
loss of evidence, change of title or condition of the subject-matter, intervention of
equities, or other causes. When a court of equity sees negligence on one side and
injury therefrom on the other, it is a ground for denial of relief.")...

Dunn v. Rockwell, 689 S.E.2d 255, fn. 11 (W. Va. 2009).
GSVPOA, in a publicly recorded Declaration, established GSV in conjunction with

CLD, but then waited more than 20 years to claim CLD’s conduct was improper. All the

¢ To the extent that GSVPOA is suing CLD for its own actions and conduct, its claims are also barred by
the doctrines of equitable estoppel and collateral estoppel.
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while, it ratified every single action taken by CLD under the Declaration and Bylaws,
approved each loan agreement and amendment and every lot assessment increase from
2001 through 2010. It apparently did the same after Justice became the Declarant in 2010
and amended the loans and proposed lot assessment increases several more times. After
more than 20 years, GSV is so changed from its initial undeveloped state, that it cannot be
restored to the status quo ante. Important witnesses and documents have been lost to the
ages. And moreover, CLD acted in good faith and with the GSVPOA’s active cooperation,
encouragement, and assistance to invest capital over a period of more than 10 years which
added value to GSVPOA by delivering to it one of West Virginia’s premier residential
communities out of nothing more than pastureland and can never be restored to its former
state before development.

GSVPOA’s inconceivable delay in asserting the equitable claims in Counts I, 1I,
VIII and IX operates as an estoppel and provides sufficient grounds to deny the Plaintiff
relief as a matter of law at this early stage of litigation under the doctrine of laches.

D. Justice Holdings LL.C Released CLD When Plaintiff Acquired the Developer
Rights to GSV And Stepped Into CLD’s Shoes as Developer and Declarant.

The Declaration, which has been in the public record since May 30, 2001, contains the
covenants and restrictions which govern the development, improvements, and maintenance of
GSV as well as the rights, duties, and obligations of the property owners and the Developer.
Complaint, § 8. The Declaration permits the Developer to transfer or sell its interests and
obligations in the GSV development to another person or entity by the following language:

Assignment. Transfer or Convevance by Developer. The Developer
reserves and shall have the right to assign, transfer or convey any
reservations, rights or obligations of the Developer hereunder, and

upon such assignment, transfer or conveyance the Developer shall
immediately be released and discharged as to any and all liability
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incident to such reservations right or obligation.
Motion, Ex. 1, Art. XVII, Sec. 7.
It is undisputed that CLD assigned, transferred, and conveyed to Justice all of CLD’s right,
title, interest in GSV on October 20, 2010 and that Justice is now GSV’s Developer and Declarant.
As part of that October 20, 2010 transaction, Justice and CLD entered into the Closing Agreement
consummating the transactions contemplated by the Purchase Agreement. Complaint, at q 7;
Motion at Exhibit 5. The parties recognized and implemented the Declaration’s provisions on the
transfer and conveyance of the Developer’s interests, rights, and obligations by the following
language:
CLD Released. CLD and Justice further acknowledge and agree
that upon the assignment, transfer and conveyance of all the
Developer Rights from CLD to Justice, CLD, as Developer under
said Master Declaration, shall, without the action of any person
being required, immediately be released and discharged as to
and from any and all liability incident to such rights, duties,
reservations and obligations thereunder pursuant to Article
XVII, Section 7 of said Master Declaration.

See Assignment and Assumption of Developer Rights, Motion Ex. 2, § 3 (emphasis

added).

The release bars any recovery by GSVPOA against CLD in this action for acts or omissions
alleged to have occurred while CLD was Developer or Declarant and must be interpreted under
Arkansas rules of contract interpretation. See Walmart Stores, Inc. v. Coughlin, 255 S.W.3d 424,
429 (Ark. 2007). “The first rule of contract interpretation is to give to the language employed the
meaning that the parties intended.” Travelers Cas. & Sur. Co. of Am. v. Cummins Mid-South, LLC,
460 S.W.3d 308, 313 (Ark. 2015). If the language of the contract is unambiguous, the plain

language of the contractual clause will be given full effect “without resorting to the rules of

construction.” Id.
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This contractual provision in the Closing Agreement “released and discharged” CLD “from
any and all liability” related to the Developer’s “rights, duties, reservations and obligations” under
the Declaration. Motion, at Ex. 5. The Closing Agreement is neither vague nor ambiguous, and
the release language is unambiguous as a matter of law. The result is that GSVPOA is barred from
recovering against CLD inasmuch as Justice released CLD and assumed all responsibility, if any,
as Developer and Declarant.

The tort claims in Counts V, VI and VII (Negligence, Breach of Fiduciary Duty and
Conversion) are afforded a different analysis under Arkansas law. With regard to the tort claims,
Arkansas calls the release in the Closing Agreement an “exculpatory contract” or clause because
one “party seeks to absolve himself in advance for the consequences of his own negligence.”
Finaginv. Ark. Dev. Fin. Auth., 139 S.W.3d 797, 806 (Ark. 2003). Exculpatory contracts in tort
cases receive higher scrutiny because of “a strong public policy in Arkansas to encourage the
exercise of care. . . .”Ray v. Albemarle Corp., Case No. 07-cv-1076,2009 U.S. Dist. LEXIS 69752,
*7,2009 WL 2447929 (W.D. Ark. Aug. 10, 2009). In Arkansas, exculpatory contracts “are to be
strictly construed against the party relying on them . . . and, to be enforceable, the contract must
clearly set out what negligent liability is to be avoided.” Nat’l Union Fire Ins. Co. v. Guardtronic,
Inc., 64 SW.3d 779, 782 (Ark. App. 2002). The lack of ambiguity about the plain meaning of the
language of the Closing agreement obviates any difficulty in ascertaining the intention of the
parties to implement and carry out a particular provision of the Declaration. Further, the Closing
Agreement is enforceable because the exculpation of CLD is confined to “any and all liability”
relating to “such rights, duties, reservations and obligations” of CLD as the Developer under the
Declaration.

Arkansas courts take one additional step and apply the Finigan factors. “. .. An
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exculpatory clause may be enforced: (1) when the party is knowledgeable of the potential liability
that is released; (2) when the policy is benefitting from the activity which may lead to the potential
liability that is released; and (3) when the contract that contains the clause was fairly entered into.”
Finigan, 139 S.W.3d at 808. Justice is charged with the knowledge of the clear language of the
release in the Closing Agreement which it executed, as well as the language of the Declaration.
Id. citing Carmichael v. Nationwide Life Ins. Co., 810 S.W.2d 39, 41 (Ark. 1991). Justice is a
sophisticated business entity which entered into the Closing Agreement as part of an arms’ length
course of dealing. Further, the exculpatory clause implements a provision of the Declaration (Art.
XVII, Sec. 7) of which Justice was on notice in advance of the closing. Justice proceeded with the
deal and has been GSV’s Developer for over ten years. Id. As such, the second and third Finigan
factors are satisfied, the release is enforceable and bars prosecution of GSVPOA'’s tort claims
against CLD.
E. The Court Should Dismiss Count IX Of Plaintiff’s Complaint Alleging
Mutual Mistake Of Fact And Law Because GSVPOA Bore The Risk Of The

Alleged Mistakes, And Cannot Utilize The Benefit Of Hindsight To Argue
“Facts” Which Did Not Exist In May 2001.

The Declaration was a public record as of May 30, 2001. Complaint, at 8. West Virginia’s
UCIOA statute was enacted in 1986. Despite these facts, GSVPOA waited nearly 20 years before
claiming the Loan Agreement was the “result of a mutual mistake.” Complaint, at 150.

In determining whether there has been a mutual mistake sufficient to void a contract, the
West Virginia Supreme Court has adopted the following Fourth Circuit analysis:

“[W]e must examine the facts as they existed at the time of the
agreement.... A mutual mistake in prophecy or opinion may not be
taken as a ground for rescission where such mistake becomes
evident through the passage of time. What is today only a conjecture,

an opinion, or a guess, might by tomorrow, through the exercise of
hind-sight, be regarded then as an absolute fact.”

18



United States v. Garland, 122 F.2d 118, 122 (4" Cir. 1941) (internal citation omitted).

The West Virginia Supreme Court holds that “[a] party's prediction or judgment as to
events to occur in the future, even if erroneous, is not a "mistake" for the purpose of reforming a
contract or making a contract voidable. Ryan v. Ryan, 640 S.E.2d 64, 69 (W. Va. 2006). Moreover,
“[a] mutual mistake is one which is common to all parties, wherein each labors under the same
misconception respecting a material fact or provision within the agreement.” Syl. Pt. 4, Smith v.
Smith, 639 SE.2d 711 (2006) (citing Syl. Pt. 2, Ryan, supra.). "A contract may not be reformed
or rescinded based upon a mutual mistake of fact if the mistake relates to a mistaken belief,
judgment, or expectation as to future, rather than past or present, facts, occurrences or events."
Syl. Pt. 3, Ryan, supra. "Mistakes that make contracts voidable or reformable must be about
existing facts (past or present) when the contract was made and not be simply poor predictions of

future events." Id. at 67.

GSVPOA admits that it is and has been a West Virginia corporation since May 19, 2001.
Complaint, at § 1. GSVPOA admits that under its Bylaws and Declaration, “GSVPOA is governed
and managed by and acts solely through its Board of Directors.” Complaint, at § 23. And
regardless of its composition, the Board of Directors owes a fiduciary duty to GSVPOA.
Complaint, at | 31. GSVPOA admits that its Board of Directors approved each and every
amendment to the Loan Agreement between 2001 and 2015. Complaint, at  41. Therefore, if
GSVPOA now claims that it was mistaken that “the Loan Agreement was necessary and proper
under the Declaration and West Virginia law when it was not,” then GSVPOA bore the risk of that
mistake. Complaint, at Y 150. This is precisely the situation in which the Restatement (Second) of
Contracts and the Supreme Court hold that a contract is not voidable on grounds of mutual

mistake. See Restatement (Second) of Contracts §§154(a) and (b), Syl. Pt. 2, McGinnis v. Cayton,
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312 S.E.2d 765 (W.Va. 1984) (“Where a mistake of both parties at the time a contract was made
as to a basic assumption on which the contract was made has a material effect on the agreed
exchange of performances, the contract is voidable by the adversely affected party unless he bears
the risk of the mistake.).

GSVPOA should not be heard to complain that its own negligent due diligence
investigation, breach of fiduciary duty or willful ignorance of the facts and the law as they existed
at the time of the transaction makes the Loan Agreement void or voidable, where the law clearly
and unequivocally states it is not. GSVPOA should not be permitted to utilize the benefit of 20/20
hindsight to argue that a mutual mistake of fact or law existed in 2001 when its own conduct over
a period of nearly twenty years following the development of GSV created its present legal
predicament. As the Supreme Court has recognized, a party's prediction or judgment as to events
to occur in the future, even if erroneous, is not a "mistake" as defined by the law and is not
sufficient to overcome CLD’s motion to dismiss. Accordingly, Count IX of the Complaint should
be dismissed, with prejudice.

CONCLUSION

WHEREFORE, for all of the foregoing reasons, defendant Cooper Land Development, Inc.
respectfully moves this Court for entry of an Order dismissing all of the Plaintiff’s claims against
CLD, with prejudice, ordering that the Plaintiff takes nothing, and awarding CLD its fees and costs
incurred in defending the Complaint and such other further relief as the Court deems appropriate

and just.

Dated: June 4, 2021 /s! M. David Griffith, Jr.
M. David Griffith, Jr. (WVSB #7720)
Thomas Combs & Spann, PLLC
300 Summers Street, Suite 1380
Charleston, WV 25301//Tel: 304.414.1800
Counsel for Cooper Land Development, Inc.
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COVENANTS AND RESTRICTIONS Wtk mmus-
GLADE SPRINGS VILLAGE, WEST VIRGIREkZ: "% 2

KNOW ALL MEN BY THESE PRESENTS:

WHEREAS, Cooper Land Development, Inc., tn Arkansss corporation, hereinafter called “Developer”,
bas soquired certain tands hereinafier deseribed in ARTICLE I of this Declarstion which are reflected upon the
following plat prepercd by Roy E. Shrewsbury, I, P.S. bearing the following datc end which plet is filed
contemporaneously with the filing of the Declamtion in the office of Rateigh County Clezk in end for Raleigh
County, West Vitginia and is of record sy follows;

Subdivision Date of Plat Plat Book No. Page
| Azre Common Properties
Glade Springs Village 5[1:"@{ _‘f /9
wﬁchpmhbymummnpmofﬂﬁsbdmﬂmmﬁhwmmDedmﬁnnisbymfumucmadu
part of each of gaid plat.

WHEREAS, Developer, in conjunction with the Glade Springs Villags Property Owners Associasien,
Inz. heteinafier further desceibod, detires 10 creste upon sald lands, togother with sy additions as thereto as
hercinafter provided, to the extent coonomically feasible & reaidential and commercia) community with strests,
vater and sower utility systems, recrestional facilities, greenbelt eress and common facllitfes for the use and
benefit of said community; and

WHEREAS, Developer in conjunction with the Oiade Springs Village Property Owners Association,
fnc. desires to provide for' the construction of the facilitles aforessid end also desires to provide for the
preservetion of the values and amenities In said community and for the maintenance of the commen facilities
and, to this end, desirea to subject the real property described in ARTICLE I, together with such additions ay
mymnehwmmhwwmmbmmﬁcﬂom.mu,wm
lieny hereinafter set forth, each and all of which {s and zre for the benefit of said property and sach owner

thereof; and ESt fie
- 9 ﬁfpnlmh.m\ “Drive

bwr.!-.ﬂ wy &53b]
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WHEREAS, Developer hes deemed it necessary and desirable, for the efficient construction of the
common facilities and utility systems and for the preservation of the velues and amenities in sxid commmity,
that an agency be created to which should be delegated and assigned certain construction, maintenance and
administration rights, duties and obligations with respect to the common fucilities and utility systems, as wel] as
administering end enforcing the covenants and restrictions berein and collecting and disbursing the asseaxments
and chatges herelnafier created; and

'WHEREAS, Developer has encouraged and participated in the formation of the Glade Springs Village
Property Owners Assoclstion, Inc. 8 non-profit corporation organized and existing usder and by virtus of the
laws of the State of West Virginla, hercinafter called "Assoclation”, with its principal office to be lacated within
Glade Springs Village, West Virginia, for the purpose of exercising the functions aforesaid, which seid
Association joins in the execution of thia instrument for the purpase of indicating its agreemenit to perform the
obligations placed upon it by this Decleration, as well as any Supplemental Declarations bereafter placed of
record pursusnt hereto end whether or not executed by it; )

NOW THEREFORE, the Developer decleres that the real property described in Section 1 of Article 11
hereof, and any additions thereto as may hercafter be made pursuant to Section 2 of Article II hereof, is end
shall be held, transferred, sold, conveyed and occupicd subject to the covenants, restrictions, easements, charges
and liens (sometimes referred to as “covenants and restrictions”) hereinafter set forth, whick shall s with the
real property subjected to this Daclerstion.

ARTICLE
Definitions

mmummmmmmmwmwmnismmmum
that & different meaning {s intended, the following terms shall have the following meanings when used in this
Declaration, any Supplemental Decleration, any record plat of the lands covered herchy, and 2ny other
dociments refated ¢o the Glade Springs Village development:

(1)  “APaoel of Land” may be less than a Lot, single Lot, more than s Lot, sevesal Lots, or a plot of
1and described by 2 metes and bounds description.
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Z) “Assessment” mesns such amounts as are required by the Association for payment of Common
Expenses and Jevied agrinst the Members by the Association in accordance herewith,

()  “Associstion” means Glade Springs Village Property Owness Association, Inc., 8 West Varginia
non-profit corporation, its sucoessors and assigns.

(4)  “Commercial Lot” shall mean and refir to any Lot so designated upon mny recorded subdivision
plat of Glade Springs Villags, or 2s may be so designated by this Declaration or any Supplemental Declaration.

(5) “Common Expense” means all expenses incummed by the Association for ths comstruction,
maintenance, repair, replacement, operation, management and administration of Glade Springs Village and the
Common Property, including any reasonsble reservs, together with any expemses which are the specific
responsibility of an individual Owner which are paid by the Association and charged to tha responsible Owner
as a personal cherge for reimbursement

(6) “Common Property” means eny froperty, real, personal or mixed, ewned or leascd by the
Association or in which the Association otherwise bas possessory or use rights, those areas reflected as such
upon any recorded subdivision plat of Glade Springs Village, and those areas 5o designated from time to time
by the Developer and intended to be devoted to the common use and enjoyment of the Members.

(1)  “Declamation” means this instrument as extended or supplemented from time to time in the
mannsr herein provided.

(8)  “Developer” means Cooper Land Development, Ino., an Arkansas corporation, its successors and
assigns.

%  “Glade Springs Village™ means all real property concurrently herewith or in the future subjected
to this Declaration.

(10) “Glede Springs, Phase I means the resort community subject to the Declaration of Restrictions
for Phase I of Glnde Springs, recorded in the Office of the Clerk of the County Commission of Ralelgh County,
West Virginia in Deed Book 517, at Page 79 es amended from time to time and as specifically amended
effective Janvary 1, 2000 which amendment is recorded at Deed Book 5000, Page 1608 of the Raleigh County
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records,

(11) “Household” shall mean those who dwell under the same roaf and constituee & family.

(12) “Limited Common Property” means those areas reflected as such upon any recorded mibdivision
plat of Glade Springs Village and those areas so designated from time to time by the Developer, intended 10 be
devoted to the common use and enjoyment of the owners of specifically designated property,

{13} “Living Unit” shall mean and refer to any portion of a bullding sitnated within Glade Springs
Villege designed and intended for nse and occupancy as a residence by & single family, inchuding condominium
units, townhouse units, cluster homes, patio homes, zero lot line homes and the like.

(14) “Lot” shall be the numbered lots or numbered and lettered lots in the numbered blocks as shown
on any recorded subdivision plat of Glade Springs Village.

(15) “Master Plen™ moenn that certein master plan for development of Glade Springs Village as
prepared by Cooper Land Development, Inc. and submitied by the Developer to the Ralsigh County Planning
Commission at the time of closing of the purchase of the initial iands coversd hereby.

(16) “Member” moans any petson or entity who is a member of the Glade Springs Village Property
Ownaers Association, Inc. as hereinafter provided,

(17) “Multi-family Structurs” shall mean and refer to any building containing two or more Living
Unite located on a single Lot.

(18) “Occupant” means any person 01 persons in possession of a permanent or temporary Lot, Living
Unit or timeshare interest.

(19) “Owner” means the Developer and any person, firm, corporstion, partnership, associstion or
‘other legal entity, or any combination thereof, owning of record or purchasing from the Doveloper a fee interast
in & Lot, Living Unit or Timeshare Interest, or who has purchased or is purchasing a Certificate Membership
from the Developer, but excluding in all casss amy person holding an imerest merely as security for the
performance of an obligation. -
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(20)  “Personal Charge” means any expense or charge of the Asscclation for which a specific owner 18
lisble,

(1)  “Privatc Street” shall mean and refer to every way of access whether owned or leased by the
Associtimm for vehicles which Is not dedicated to the general public but is designated as either Commeon
Property or Limited Commion Property. That @ Private Street shall be known by the name of “street,” “road,”
“avenue,” “way," “lane,” “place” or other name shall not cause the particular street to be public in_mme desplte
the fact that stroets under general definitiona are not private in nature.

) (22)  “Public Street” shali mean and refor to every wey of access for vehicles which is dedicated to the
use and benefit of the general public.

(v13) “Reserved Properties” shall mean and refer to those areas of land designated as such on any
recorded subdivision plat of Glade Springs Village which are not subject to the Declaration and which are
specifically reserved from the plat.

(34) “Residential Lot" shall meen and refer to any Lot so designated upon any recorded subdivision
pbnothdevaﬂmauwhwadmwmmdnaﬁmmmswmm

@s) “Shdc?mﬂyAﬂM“MmmﬂufubmyhﬁMbgwﬂﬁnthmmuving
Units anteched but each Living Unit loceited on & separate Lot

(26) "ShdeFmﬂyW‘Mmmuﬂmmmybﬁwnstwuubyulm
family and not attached to sy ather bullding,

(27) *“The Farms™ means the resort community subject to the Declaration of Reservetions snd
Restrictive Covenants for The Farms, recorded in the Office of the Clerk of the County Commission of Releigh
County, West Virginia in Microfiim Rol 81 st Page 89 as amended from time to time,

(28)  “The Properties™ shall mean end refer to the existing propesty and additions thereio as are subject
1o this Declaration ot any Supplemental Declaration under the provisions of Article IT hereof,
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(29) “Timeshare Intercst” shall mean the ownership of 2 Timeshare Interval and remainder interest jn
8 Living Unit under the Timeshare Ownership concept established by o timeshare subdivision supplemental
declaration.

(30) “Timeshare Interval” shall mesn the time period during which & timeshare owner has the
exclusive right to nse aod occupy the fiving unit.

The person or entity who is the Qwner of & Timesharo Intereat shall be 8 Member of the Glade Springs
Village Propecty Owners Associatiori and shall have all rights and obligations as provided for other Members
under this Declaration except that no more than one vote may bo cast with respect to any timeshare Living Unit
and the vote for such Living Unit shall be exercised as the owners among themsslves detsrmine.

Further the timeshare Member shall have & right and easement of enjoyment it and to the Common
Pmpuﬁwnndmhmtshnﬂhnppmmntmudshnupmuﬁﬁﬁﬂemwayﬁmmw
howsver the right and easement of enjoyment in and to the Common Properties in Glade Springs Village shall
be liznited in time to the Timeshare Interval of which the timeshare Member is the record owner.

(31) “Timeshare Lot” shall mean and refer to any Lot so designated upon any recorded subdivision
plnofGlndzSpdngsvﬂhge,ﬂumybemdedpmdbythisDecluaﬂonmnﬂySupplemmmlDedanﬁm

(32) "ﬂnmbmannuuMp“ahﬂImmamuptwbwebynthgUnﬁismveyedwth
purchaser for a stated tima pedod for a period of years, whick estate is succoeded by.a succession of other sixch
estates in the Living Unit, each revolving in cansecutive and chronclogical order annually and being separate
and independent of the other, together with & vested remninder over in the Living Unit in foe simple absohute a5
tenants in common with al} other such purchesers in the Living Unit upan termination of the above set forth
estates,

{33) “Ihility Basements™ shell mean and refer to those areas of land designated for such purposes on
any recorded subdivision plat for Glade Springs Village or es may be provided for in or by this Declatation or
any Supplemental Declerution.

-6-
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ARTICLEN
Property Subject To this Declaration

Section 1. Exlsting Property. The existing real property which is and shall be held, transferred, sold,
conveyed and occupied subject to this Declaration is located and sitnated in the Cownty of Raleigh, State of
West Virginia, to-wit:

Subdivision Daic of Plat Plat Book No. Pege

Cine S Vi 5/sFheet # o

Section 2. Additions to Existing Property. Additional propertics of the Developer situated in Raleigh
County, West Virginis, as well as any other lands within Raleigh or an adjoining county, whether or not owned
by the Developer, may be subjected to this Declaration or any part thereof in the following manner:

(A) The Developes, its successors and aszigns, shall have the right, but not the obligation, to subjest
additional properties to the provisions of this Declarstion in future stages of development regardiess of whether
seid propertics are owned by the Developer. Any additionaf propertics shall be competible with the existing
development. Such additional properties shall become subject to assessments as hercinafter provided. Under
1o circimstances shall this Decleration or any Supplemental Decleration o the plan of the Declaration bind the
Developer, its successors and assigns, to make additions to the existing propesties or In anywise preclude the
Developer, its successors and ssigns, from conveying lands it may own but which have not been made subject
to this Declaration, free and clear of this Declaration or any Supplemental Declaration,

(B) The additions authorized:-hereunder shall be made by filing of rocord a Suppiemental Declaration
with respect o the additional property which shall extend the plan of this Declaretion or any part thereofto such
property, and the owness, including the Developer, in such additions shall immediately be entitied to all
priviloges berein provided

(C)  Such Supplemental Declarations, if any, mey contain such complementary additions and

modifications of the covenants, conditions and restrictions contained in this Declaration es may be necessary to
reflect the different character, if any, of the added properties s are not inconaisteat with the plen of this
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Declaration, In no event, however, shall guch Supplemental Declarations revoke, modify or 2dd to ths
covenants, conditions and restrictions established by this Declaration or any Supplemental Declaration with
respect to the then Existing Property.

Section 3. Limitstion on Additlons. No one other than the Developex, its sucoessors and assigna, shall
have the right to subject additional lands to this Declaration mless the Developez, its successors and assigns,
shall ggree in writing o the Association that such additional Jands may be included hereunder, ‘

Section 4. Amignment of Developer Rights. Any or all of Developer’s rights and obligations set forth
in this Declaration may be transferred, in whole or in part, 10 other persons by writben instrument executed by
the Developer end filed in the office of the recorder in and for Raleigh County, West Virginia; provided,
however, the transfer shall not reduce en obligation nor enlarge a right beyond thet which the Developer has
under this Declaration.

ARTICLE [
Associstion Membership And Voting Rights

Section 1. Membership, The following classes of membeeship in the Associmtion are hereby
established subject to the Hmitations herein set forth:

(A)  General Membership: Every person ot entity, other than the Developer, who is the record Qwner
of & fee or undivided fee in a Lot or Living Unit which is subject by cavenants of record to assessment by the
Association, and whose purchase money security to the Developer, if eny, has boen paid in full, shall be a
Member of the Association. General Members ahall be entitled to all privileges of membership.

(B)  Assaciate Membezship: Every pezson or eality who has entered into a contract of purchase with
the Developer eoveriag a Lot or Living Unit which is subject by covenants of record to assessment by the
Association and whose purchase moncy security therefor, if any, bas not boen-paid in full shall be an Associste
Member of the Association. An Associate Member shall be entitled to all privileges of & Member cxcept the
right t0 vote. Termination of such a contract of purchase for any reason prior to its full performnce shall
terminste Associste Membership,

(C)  Certificate Membexship: To pxovideop:aﬁngmmﬁnmcinﬂcnmdeghme
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utilization of recreational facilities during the carly development of Glade Springs Village, the Developer shall
have 1,000 Certificate Membetships in the Associstion. Such Certificate Memberships may be sold by the
Developer and shall not require ownership of s Lot or Living Unit, A Certificase Mamber shall be entited to
privileges of Membership in the Association except the right to vote and s hareinafter provided. Exoept 23 to
the Developer, Certificate Memberships may be ownsd only by natural persona, are not wransfersble gther that
between spouses end shall terminate in the event of the death of both spouses. Certificate Memberships may be
tenuinaed by the Developer for failure of the purchaser to pay in full the purchase price therefor fo the
Developer or for eny other breach of such contract of purchase in necordance with the terms of such contract of
puchese or by the mutual cancellation of such contract of purchase by the partics thercto, and by the
Associstion for the failure to pay mny assessments or other amounts owed by the certificate Member therefor to
the Association or for any other breach by suck member of this Declaration which failure to pay or breach shalf
not be cured within six (6) months after natice to such member by the Assooiation. Notwithstanding srrything
memm.wwcfamMMmmMﬁ,m
Developer shll have the right, but not the obligation, to create and sell an additional Certificate Meanbership in
the place thereof, without payment of any kind by the Developer therefor, so long as the total cutstapding
Certificate Memberships does not exceed 1,000.

(D)  Timesharo Membership: A Timeghars Living Unit bears the same asseaxment obligations and
voting rights ag any other Living Uit, and Ownars thereof are emtitled to the same privileges of membership in
the Assoclation as other Living: Unit Owners except as berein below provided, Every peraon or entity, other
thmﬂmDevelnper,whoisamemdomofnﬁmuhmﬁmamthaﬁmmhmmvingﬂninwhichiambjm
to assessment by the Associntion, shall be @ Timeshare Member, A Timeshare Memmber shall be entitled to all
MvﬂmofMembuﬂipnoMlnthvbgUﬁtommmaptmsnchnhallbelimiudwtbm;miqduf
time cach year consistent with such Timeshare Interval ownership period and the vote for such Timeshare
Living Unit shall be exercised ss the cwners among themsclves determine.

() Developer Membeyship: The Developer, ite successors and nssigns, shall be a Member of the

.9-
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Association 8o lang as it shall be the recard Owner of a fes or undivided foe intezest in sy Lot, Living Unit or
Timeshare Living Unit which is subject to assessment by the Association, and shall further be a Member 50 long
aa it shalf hofd fegal title to any such Lot, Living Unit or Timeshars Interest and il it shall be paid in full for
every such interest it shall sel), Ths Developer, its successors and assigns, shall be entitled to the privileges of
Membership for each such Lot, Living Unit or Timeshare Interest and shalt be further entitied to the issuance of
Membership guest cards during such Membership to the extent it may deem necessary in its sole discretion to
assist in the development and gale of Lots, Living Units, Timeshare Interests or Certificate Memberships.

Notwithstanding anything hereinabove to the contrary, these provisions for Mcmbership are not
extendsd to mny person or entity other than the Developer who holds an interest in & Lot, Living Unit or
Timeshare Living Unit merely as security for the performance of an obligation.

Section 2. Voting Rights. All those persons or entities as defined in Section 1 of this Article I, with
the cxception of Developer, who hold the interest required for General Membership by Section 1(A) of this
Articie I and whose purchase contract with and whose purchase money security in favor of the Developer, if
any, shall have been paid in full shatl be Class A Members of the Association and shall jointly be entitled to one
(1) vote for such Lot or Living Unit as specified in this Declaration or the Bylaws. When more than one person
and/or entity holds such interest in s single Lot or Living Unit, the vote for such Lot or Living Unit shall be
exercised as they among themselves determine, but in no event shall more than one vote be cast with respect to
any single Lot or Living Unit.

The Developer, its successors and assigns shall be the sole Class B Member and shall be entitled to one
(1) vote for each Lot or Living Unit in which it holds the interedt required for membership by Section 1(E) of
this Article [T until such time as shall cesse 1o be a rocord Owner thereof and shall have been peid in ful
therefor. The Class B Member shall be solely entitled to appoint the members of ths Association’s Board of
Directors and to perform other acts a5 provided in this Declaration or the Bylaws. The Developer shall continue
10 have the right to cast votes as aforesuid even though it mey have contracted to sefl the Lot or Living Unit and
mey have retained e purchase money security interest, Class B Membership shall contioue until all Lots or
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Living Units in the Developer’s remaining inventory have becn sold and its active ssles and marketing offort is
discontinued ot until the Developer in its sole discretion determines to tevminate such membership at which
time jiz membership shell be converted to Class A Membership.

Notwithstanding anything hereinabove to the contrary, a Timeshars Living Unit shall entide the Owners
thereof to only one (1) vote whers any Owner therein shall be entitled to participate in the voting rights, and, in
such cvent, the Developer shall perticipate in such vote fo the same extent pro rata an other Owners therein
entitled to participats in such vote.

For purposes of determining the votes nllowed hexcin when Living Units are counted, the Lot or Lots
upon which such Living Units are situated shall not be counted.

Section 3. Board of Dircetors., The affairs of the Association shall be managed by & Board of Directors
of up to seven (7) directors who shall be appointed by the Class B Member and who shal serve in accordance
with the Articles of Incorporation and the Bylaws of the Association. In the event Class B Membership haz
been converted to Class A membership, directors shall be clected to £ilf expired tezma by a vote of the Class A
Membes as provided in the Bylaws. ’

Section 4. Essement of Eujoyment Limfted, Unless expanded by the Associstion as provided in
Section 4(f) of Asticle VIII of this Declarstion, Members other than the Developer arc limited in their casement
of enjoyment of the Common Propertiss to a single housshold, When multiple persons or entifics hold
Membership in & single Lot, Living Unit or Cortificate Membership, the hatechold entitled to the easement of
enjoyment shall be designated in accordance with and subject to the provisions and restrictions sct forth therefor
in the By-Laws of the Association.

ARTICLE IV
Reservation Of Ensements

Section 1. Utflity and Drainage Edscments, Doveloper, for itself and its successors and assigns hereby
Teserves and is hereby given e perpetual, alicnable and refensable blanket casement, privilege and right, but not
the obligation, om, in, over and under the iands as hereinafter designated of Glade Springs Village to install,
meintin end dse electric, entenss television end telephons transmission spd distiibution systams,
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poles, wires, cobles and conduits, water mains, water lines, drainage lines and drainage ditchea, or drainage
structures, sewers and other suitable equipment and structurey for drainage and sewersge colloction and disposel
purposes, or for the installation, maintenance, fransmisgion sod wse of electricity, cable television systems,
telephone, gas, lighting, heating, water, drainage, sewerage and gther conveniences or utilities on, in, over and
under ali of the Common Property end Limited Common Property, and on, in, over end under all of the
easementy, including, but not limited to, private streets, in place or shown on any subdivivion plat of Glade
Springs Village, whether such easements are for drainage, utilities or other purpascs, end on, in, over and undes
a 7% foot sirip along the interior of all lot lincy of cach Lot in Glade Springs Village, said 7% foot atrip
aforesaid to be paralle] to the interior [at lines of the respective Lots. The Developer shall have the unrestrictad
and sole right and power of alienating end relcasing the priviieges, easements, und rights referred to herein with
the understanding, howevar, that the Developer will make such utility easements available to the Associntion for
the purpose of mstallation of water lines and other water installations and sewer lines and other sewer
instellations and, in addition, will also make such utility easements available to the Associatinn for any other
assumed the responsibility for obtaining additional easements in order that utilition other than sewer and watar
may be installed. SuchuﬁHymmeem&detvnﬂnbhh;haAumdaﬁonvﬁﬁmwnmiL The
Association and Owners other than the Developer shall acquite no right, title or interest in or to any polss,
wires, cables, conduits, pipes, mains, lines or other equipment or facilities pleced on, in, over or under the
property which is subject to said privileges, rights and easements. All such easoments, incinding those
degignated on zny plat of Glads Springs Village, not made avaflsble to the Association by the Developer are snd
sbnﬂmmdnpﬁvme&mwnmuﬂ&:wlcﬂmlmiwpmpmofﬁebwﬂapamdﬂswmmd
assigns. Within thess aforesaid easements, 0o structare, plznting or other materlal shafl be placed or permitied
to remain which may demage or interfere with the installation and maintenance of utilities, or which-may
change the dircstion of flow of drainage channels within the casements, or which may obstruct or retard the
flow of water through drainage channels within the easements.
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Sectign 2. Easements for Strests. Developer, for itself and its suocessors and assigns, hereby reserves
and is hereby given a perpetual, elienable and releasable blanket easement, privilege and right, but not the
obligation, in, upot, over atid acrass the Common Properties and Limited Common Properties for purposes of
constructing end maintaining such roads, streets or highways as the Developer shall detetmine to be necessary
or desirable in its sole discretion, including such cuts, grading, leveling, filling, dreining, paving, bridges,
culverts, ramps end any and afl other actions or instalistions which it deems necessary or desirable for such
roads, streets or highweys to be sufficient for sll purposes of transporiation and travel. The width and location
oftbeﬁghtofwuyformchroads,Mothighwnysshllbewiﬂ:hthesol'edhcmﬁonofbewlopu.iw
successors and assigns; provided, b , that the Devejopet, ite and assigns, will use its teasonable

best efforts consistent with its purposes to lessen any dsmage or inconvenjence to improvements which have
theretofore been located upon the property. Developer, its successors and assigns, further reserves the
untestricted and sole right and power of designating such roads, streets or highwsys as public or private and of
aliensting and reloasing the privileges, sasements and tights veserved herein.

Secton 3. Essements of Encronchment. Thérs shall be reciprocal appurtenant casements of
encroachmant, and for maintenance and uss of any permitted encroachment, batween each Lot or Living Unit
and eny adjacent Common Property aud betwoen sdjacent Lots and Living Units duc to the unintentional
placement or settling or shifting of the improvements constructed, reconstructed, or altersd thereon (n
accordance with the terms of these restrietions) o a distance of not more than three feet, as measured from any
peint on the common boundary along » line perpendicular to such boundary. However, in no event shall mn
easement for encronchment exist if such encroachment occurred dué to willful and knowing conduct on the pare
of, or with the mowledge and consent of, an Owner, occupant, or the Association,

Section 4. Essements for Golf Course(s). Every Lot, Living Unit and the Common Property are
burdensd with an easement permitting golf balls unintentionally to come upon such Commeon Property, Lots,
Living Units and for golfers et reasonable times and in a reazonsble manner to come upon the Lot, Living Unit
or Common Property to retricve ercant golf balls; provided, however, nothing herein shal) give any person the
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right to enter any dwelling, building or other structure on such property to retrieve golf batls. The existence of
this easement shall not relieve golfers of Hahility for damage caused by errant goif balls,

Section S, Right of Entry. The Associstion shall have the right and eanement, but not the obligatiots, to
enter upon any Lot of Living Unit for emergency, security, and safety roasons, to perform maintenance pursuant
to this Declaration, and to inspect to cnsure complisnce with this Declaration, 2 Supplemental Declamtion, the
Association®s By-Laws, aed the Association’s rules, regulations and policies, which right may be exercised by
nnymembﬂoftheBomofm:ems.wwmmm'uoﬁmagummpbymmdmnmmdaﬂ
policemen, firemen, ambujance persannel, and similar emecgotcy personnel in the performence of their duties.
Except in an cmergency situstion, entry shall only be during reasonable hours and after notice to the Owner.
ﬂﬁsdﬂno!‘em_ryahaulncludetheﬂxh!oiﬂwAmuin!bntnenneruponmy!.ototuvingvnittommy
condition which may increass the possibility of & fire or other hazard in the event an Owner feils or refusss 80
cure the condition within a reasonsble time after request from the Bogrd of Directors, but shall not autborize
eatry into any sinple family dwelling without pexmission of the Owner, except by emergency personnel acting
in their official capacities.

Sectlon 6. Others. All other easements and reservations as reflected on ot in the notes of the recorded
subdivision plats of lands within Glade Springs Village or hereafter granted of record by the Associstion, in its
sole discretion, as to the Common Froperty, shall be binding upon each Owner and kis Lot or Living Unit to the
same extent as if set forth herein,

. ARTICLEV \
Reserved Propertics

Section 3, Rescrved Properties. Any arca upon a recorded plat under and subject to this Declaration
or any Supplemental Declaration, if any, designated as “Reserved Properties” shall remsin the sole and
exclusive property of the Developer, its succeasars and sssigns, and neither this Declaration or any
Suwhnemmchaﬁmwhphummmmﬁlhmshﬂhmyﬁulpplywmh
“Reserved Propertiea” unless at a later time same shall be included therennder as provided in Astiofe T heveof,
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Section 2. Utllities Reserved. It is comemplated that utilities for Glade Springs Village shall be
furnished by companics so engaged in the vicinity of Glade Springs Village. The Developer has and retatns the
exclusive and assignable right to negotiate comtracts and agreements with all such companics and wtility
suppliers under such conditions and for such consideration as it shall deem proper under the circumstances, The
utifities referred to shall include, but not be limited to, water supply and distribution, sewage collection and
treatment, natural, liquified or mamifuctured gas systems electrical systems, sanitation sorvice, telephone
systetns, and antenna television transmission and distribution facilities.

In the event the Developer cannot negotiate contracts end egreements with local companies to furnish
&:wﬁmekmy.mMnmhuhﬁgu.womammumpnﬂNmm
such uility sevvioes nnd shall have the right to enter into agroements thetewih to fomish wilty secvices, even
though such companics so orgariined shall be wholly or partislly ownsd by the Developer, Nothing berein
mﬂMRMWManMM&sMMhWNMﬁ:
utilitics reserved,

The Developer shall have the right, but not the obligation, to delegate to tie Association tie right to
eater into contracts with utility companies to fumish certain or all of the utility services aforesaid and to install
or bave installed water end waste watee systems, fire hydrants susd appurtenances to service the Lots within the
subdivisions. h&smofmchblegaﬁmﬁeminﬁonnhmhwﬂwﬁgmmmmmdmm
funda of the Association therefor s & Common Expess in ordet 10 socurs nocessary o desirable utlity servioss
whether named hereinsbove or not.

ARTICLE VT
Plan For Construction and Maiutenanee Of Common Propertics

Section 1. Municipal Servicos and Utilitles, The Association shall be muthorized, but not obligated, to
provide any and all mumicipal-type services to the Conmon Propertics which the Board of Directors, in its
discrotion, deems desirable, which may include, without imitation, watsr, electric, communications, westewnter
treatmpent, solid wasts disposal, drainage, security, fire protection, transportation, and simflear services, and to
install, operate and mainiain the necessary infrastracture, facilitios and squipment to provide such services.
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The costs associated with any such services provided by the Associstion may be asscased against the Owners ag
an Assessment, ad/or may be offct in whole or in part by user fees, 83 are charged by local utilities as adjusted
from tme to time by the West Virginia Public Service Commiasion and as the Boerd deems sppropriats,

Except as otherwise specifically provided herein, all costs associeted with maintenance, repair and
teplacement of the Comtnon Property shall be & Common Expense to be allocsted among all Lots and Living
Units as part of the Annual Assessment, without prejudice to the right of the Assaciation to seek reimbursement
ltom!hzWsdmoﬁamuwmbhh,uﬁnmﬁmoﬁﬁcwmpmﬁypmtwﬁ:
Declaration or agreements with the Ovwmers thereof. All costs associeted with maintenwnce, repair and
replacement of Limited Common Properties shall be a Commen Bxpense asseseed as a Assessment solely
against the Lots or Living Units to which the Limited Commaon Propertios are aysigned, notwithstanding that the
Assocfation may be responsible for performing much maintenancs hereunder.

Section 2, Non-Owned Property. The Assaciation sy maintain other property which it does not own,
including, without limitation, property dedicated to the public, if the Board of Directors determines thet sush
maintensnce {3 necessary or desirable for the benefit of its Members. The expense of suck maiptenance shall be
& Common Bxpense.

Section 3. Water and Sewer Systems, The cost of installation of water and wastewater mains and fire
hydrants to serve the Lots and homes within the subdivisions shall be paid from Assessments as herein provided
and from charges made to Owners for firnishing such services t such rates ag are charged by local utilitics as
adjusted from time to time by the West Virginis Public Service Commission. The eervicing utility, through its
designated agents or employees, shall have the right to entet upon auy Lot or other pearcel of land to pecfom the
tequired operation and maintenance to tha water system end to the pumped effiuent sewer system and shall
further have the right, but not the obligation, to perform any or all servics, Tepair, replecement ot routine
inspections fn comertion with the ou-site resideptial pressure sewer sygtarss and appurtenances thereto,

Section 4. Private Streets. It is contemplated that the streets shall be constructed by the Developer and
thet those streets which are not dodicated to the genezal public will be Private Streets and g part of the Common
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Properties. However, the Developer shall be the sole judge as to when such streets, whether dedicated to the
public or as Common Propertics, shall be constructed and extended fom time to time, The Developer shall also
be the sole judge as 1o the extent the sircets will be improved, and the timing of any improvement, although it is
anticipated that same will be constructed and paved in any subdivision in Glade Springs Village within tweaty-
four (24) months after completion of the utility systems in sach snbdivision. In the event the Developer shall
decide it is not econortically feasible to extend improved strects to areas other than single family Lots
registered with the Interstate Land Seles Registration Division, U. S. Department of Housing and Urban
Development pursuant to the Interstate Land Sales Full Disclosnre Act, it shall not be obligated to do s0. Upon
completion of copstruction, the cost of maintenance, czpital improvements, operation, taxes and other expenses
incident 1o the streets, including snow removal as needed regardless of whether dedicated to the public or as
Commeon Propesties, shall be paid from Assessments as heroin provided.

Section 5. Recreationnl Facilities. It is contemplated that the Developer shall construct, as Common
Properties, certain initial recreational facilities consisting of one 18-hole championship golf course and a lake.
The Developer shall have the right, but not the obligation, to construct such other recreational facilities as
Common Properties in later phases of development as the Developer shall in its sole discretion decids. The cost
of maintenance, capital improvements, operstion, taxes and ofher expenses incident 1o all such Common
Properties shall be the ohligetion of the Association and shall be paid from Assessments as herein provided and
also from any fees for the use of the Common Propertics. The Developer shall be the sole judge as to the time
when and if such recreational facilities shall be constructed.

ARTICLE VNI
Plan For Construction And Maintemance Of Limited Common Properties

Sectiva 1. Construction and Maintepance. The Developer shall construct, as Limited Common
Propertics, such streets (public or private), utility systems, rsareational facilities and other facilities as it shall in
its sole discretion decide. The cost of maintenance, capital improvements, aperation, taxes and other expenses
incident to those Limited Common Properties shall be the cbligation of the Ownexs of the Lots or Living Units
entitied to the use, coess and enjoyment of the particular Limitsd Common Properties. To perform much
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obligations, the Owners of the Lots and Living Units entitled to the use and enjoyment of particulsr Limited
Common Propertics may oranize a non-profit corporation to be limited in membership to those Owners of Lots
and Living Units eatitled to the use, acccsa and enjoyment of the particuler Limited Common Propertics and
mymd:non—pa-oﬂtw;:omﬁonshulhawnﬂofthapuwm,muingﬁepowmbwumuw
paticuler Lots and Living Units in order to obtain funds, as the Association has which are referred to jn this
Declaration,

Section 2. Failerc to Administer. Upon failure of the Owners of the properties entitled to the use,
wusandminymmtofpuﬁmhLbddeomanhop«ﬂammﬁdcﬁw&emmnl
impmvmopaummmdomumiwidmmmmmibdmw«.ﬂw
Association may perform same and apportion the expense thereof against the Lots and Living Units entitiod to
rhabaneﬁtoi'mchLimimd&mmnhop«deundmuhﬂcmniﬂuealhnagﬁmtmchmpuﬁumbjm
only to the lien of & first taotigage or deed of trust against such property.

ARTICLE VIl
Property Rights In Common Properties

Section 1. Associptiop Powers and Duties. The operating eatity for the Common Properties within
Glade Springs Village shall be the Association. The Association shalt have ail powers and dutics set forth
therefor in this Declaration, its Articles of Incorporation and By-Laws, applicable laws, statutes, ordinatces and
governmental mies and reguletions, and all other lawful powers and duties deemed by its Board of Dirsctors es
advisable or neocssary to cany out its fimetions, The Owner of every Lot or Living Unit, however acquired,
ahallbebouudhymisDeclmﬁon,thsAHodﬁion'sArﬁclesoflnempmﬁnn,By—lmRnluR&guhﬁnm,
and policies, and the above set forth laws, statutes, onlinanees and governmestal nules and regulations,

Section 2. Interest of the Associstion. All propesty owned or acquired by the Associstion or in which
the Associstion otherwise holds passessory or usc rights within or without Glade Springs Village, whether roal,
personal or mixed, whether owned or leasad, shall be beld, utilized and disposed of by the Association for the
use and benefit of the Owners within Glade Springs Village. Except as otherwise specifically. provided in this
Declasation, any expense of the Association for ecquisition, ownership, leaging, sdministration,
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maintenance, operation, repair or replacement of the Commaon Properties shall be treated as and paid for as part
of the Common Expense of the Association.

Section 3. Title to Common Properties. The Developer shall convey the Common Properties to the
Associntion within a reasonable time afler completion of construction of any improvements which the
Developer intends to Incate thereon. The Developer shall be the solo judge es to the time when the aforesaid
improvements, if any, shall be eonstructed or provided and as to when soch lands will be so conveyed, The
Developer shall have the right, but net the obligation, to provide additional lands and improvements to the
Association as Common Propesties and to cause same to be conveyed ot transfierred to the Association as and
when it shall in its sole discretion decide. The Association may acquire or léase other lands and improvements
at its own instance, from the Developer or otherwise,

Scction 4. Members Easement of Enjoyment. Every Member of the Assaciation, so long as such
Membership shall continue, shall have a right and nonexclusive easement of enjoyment in end to the Common
Properties, and such easemant shall be appurtenant to and shall pass with the title to every Lot or Living Unit.
Such easements of enjoyment shall, however, be subject to the provisions and limitations thereon as set forth in
this Declaration er any Supplemental Declaration, including, but not limited to, the following:

(A)  the right of the Association, in accordance with ita Articles and By-Laws, to borrow monay for
the purpose of constructing, maintaining and improving the Comimon Properties and in aid theseof to mortgage
srid property as sécurity thesefor, provided the rights of such mortgagee in said propestics shall be subcrdinate
to the rights of the Owners hereunder; and

(B)  theright of the Association to take such steps as are reasonably necessary to protect the Common
Proporties against foreclosure; and

(C) the right of the Associstion to suspend the emjoyment rights of any Member other than the
Developer as provided in this Declaration or its Articles and Bylaws; and

(D) the right of the Assoclation to impose reasonable membership requirements snd to charge
reasonable admission and other fees for the use, service and enjoyment of any recreational facility or other
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improvements situated upon the Common Properties; and

(E) the right of the Association to open enjoyment of the Common Propertics to porsons other than
Members and their guests on a temporary besis and for sppropriste admission, service or use charges; and

(F}  tho tight of the Associstion to make the Common Propertics and/or improvements thereon
available by lease, or otherwise, subject to subparagraph (H) hereof, to another entity with the right of fhe other
entity to charge dues to Members and to permit persons who are not Members to enjoy the Common Properties
on & daily fee or membership basis with the understanding ths other entity shall have the right to make nles snd
regulations which shall be enforcesble as to Members; and

(G)  except as to the Developer, Membership in the Assaciation shall entitle only & single houschold
mﬂ:etof~eqjoymmzofthe00mmm?mperﬁu;pmvided.hww.mem¢ﬂonwmhgem
limitation aforesaid by a majority vote of its Board of Directors; and

()  the right of the Developer, 50 long as any Lot, Living Unit or Certificate Membeqakip is being
held by the Developer for sale in the ordinary course of business, to use elf or such pettions of the Compon
Propeztics as the Developer shall determins in its sole discretion for the purpose of eiding in ruch seles,
mmuﬂmﬁmwm&ulymmmmmmmwvmmwmu
Mhumﬁﬁcmﬁm&yﬂhmwﬁmof&&mmmmmm
purchasers and such other parties as the Developer determines. The foregoing rights shall inchude the right to
display and erect signs, billboards and placards and to store, keop and exhibit ssme and to exhibit and distribute
eudio and visua! promotionst materials upon the Common Properties; and

@ mmwmmmanMmmmmmmofw&mmww
any public or private egeniy, authority, or utility for such purposes and subject to such conditions as may be
agreed to by the Members. No such dedication or transfer shall be cffective unless approved by a majarity vate
of each class of Members who are voting in pezson or by proxy at & meeting duly called for this purpose; and .

(0} the right of the Association 10 adopt rules regulating the use and enjoyment of the Common
Properties, including rules requiring registration of end limiting the number of guests who may use the
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Common Properties; and

(X)  any restrictions, covenants or limitations contained in any deed comveying such property to the
Association.

Section 5. Guests and Delegation of Easement of Enjoyment. The Association shall, upon the request
of a Member, issue tzmporery guest cards for the use of the Common Properties of the Association by guests
and invitees of such Member, provided, however, such temparary guest cards shall be limited to periods aot in
excess of thirty (30) days and, except as to Developer guests, shall be subject to such other reasonable
limitations and rules aud regulations as provided thercfor by the Association, Notwithstanding enything herein
to the contrary, the easement of enjoyment of an Ownerz of 2 Living Unit may be transferred to & tenant or lessee
who shall occupy such Living Unit under a written Jense agreement for a term of not less than eix (6) months,
provided (1) that a copy of such lease agrecment is provided to the Association, (2) the Owner shall remain
jointly and severally lisble with the lessee for any breach of the duties and respousibilities under this
Declaration, (3) during the period of such lease delegation, the legsee shall have such casement of enjoyment in
Liey of the Ownets, and (4) such delegation shall be otherwiss subject o such reasonsble rules and regulations
as the board of directors of the Association shall from time to time determine.

Section 7. Access to Private Strects. Each Member shall have a right of ingress and egress and passage
over all streels which are’ Common Properties for himself, memberz of his household, and his guests and
invitees, gubject to such limtiations (which limitations shall not apply to Developer) as the Association may
imposs from time fo time as to guests and invitees, The right to use such streets shall be appurtenant to and
chall pags with the title and equity to every Lot or Living Unit. All such strects shall finther be subject to a
right-of-way for the agents, employees end officers of Raleigh County (and other counties when applicable),
State of Weat Virginia, and any other governmental or quasi-governmental agenoy having jurisdiction in Glade
Springs Villags to permit the performance of their duties, including, but not Hmited to school buses, mail
vchicies, emergency vehicles and law enforcement vehicles.
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ARTICLEIX
Property Rights (n Limited Common Properties

Section 1. Owners’ Easement of Enjoyment, Lands desipnated from time to time by the Developer as
limitad Common Property may, at the elcction of the Developer, be devoted to the common use and egjoyment
of the Owners of apecifically desigunted Lots and Living Units to the exclusion of the common use and
enjoyment of other Owners. The Ownera of such specificaily designated Lats or Living Units, so long as such
ownerahip shall continue, ghall have a right and nonexclusive easement of enjoyment in snd to the particular
Limited Common Properties and such essement shall be appurtenant to and shall pass with the title to every
such specifically designated Lot or Living Unit. Such nonexclusive ewsements of enjoyment shall, bowever, be
subject to the provisions and limitations get forth in this Declaration, any Supplemental Declaration, the Articles
and By-Laws of the Associstion, and sny rales, regulations and policies adopied by the Associstion.

Section 2. Tifle to Limited Common Properties, The Developer may retain the legal title to the
Limited Commeon Propersties unti! the Owners of Lots and Living Units entitled to the nonexclosive easement of
enjoyment e3 to the particular Limited Common Properties shall have constructed permanent improvements
thereon and provided for maintanance of same. At such time, the Developer shall convey the title to the
particular Limited Common Properties to such entity or entities as the Owners shall direct, and on feilure of the
Owners to perform or direct the conveyance of the title es to the particulsy Limited Common Propertics, then
the Developer shall coavey to the Association, and it shall pesform es provided in Section 2 of ARTICLE VII
hereof.

ARTICLEX
Covenant For Maintenance Assessments

Section 1. Creation of Lien. The Developer subject to the provislons hereinafter set forth, for cach Lot,
Living Unit and Certificate Membership owned by it within Glade Springs Village, hereby covenants and each
Owner of 8 Lot, Living Unit, or Certificate Membership, other than the Developer, by accoptence of a deed or
certificate therefor or by emering into a contract of purchase with the Developer therefor, whether or not it shall
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be so expressed in eny such deed, certificate, contract of purchage ar other conveyance, shall be deemed to
covenant and agree to pay to the Association: (1) Annual Assessments, and (2) Special Assessments, such
Assessments to be fixed, cstablished and eollected from time to time as heroinafier provided. The Annual and
Specinl Assessments, together with such imterest thereon and cost of collection thereof, including a reasonable
aitomey's fee, as hereinafier provided, shall be a continuing charge and lien upon the Lot, Living Unit and
Certificate Mémbership sgainst which each such Assessment is made. Each mxch Asscssment, together with
such interest, costs and reasonable attorneys fees, shall also be the personal obligation of the Owners of such
property at the time when the Assesament fell due. The personal obligation for delinguent Assessments shall
not pass to suceessors in title unless expensly assured by them,

Section 2. Purpose of Annual Assessments. The Ammual Assessments levied herennder by the
Aassociation shall be used exclusively for promoting the recreation, heelth, safety and welfare of the Owners
and, in particular, for the construction, leasing, improvement end maintenance of properties, services and
facilitics devoted to thin purpose and related to the use and enjoyment of the Common Properties and thie-
improvements situated in Glade Springs Village, including, but not limited to, construction and installation of
the water distribution system and sewer collection system, the payment of taxes and insurance on the Common
Properties, maintenance, repair, replacement snd edditions thereto, and for the coet of labor, equipmest,
materizls, management and sypervision thereof. The linitation sforeseid shall ot prechude the use of
assessments levied herennder for maintenance of strocts within Glade Springs Village, even though same may
bo private or may have been dedicated to the public.

Section 3. Basla and Maximawm Aunus! Assessment. Until July 1 of the year this Declaration is
exscuted, the mmdmum Annual Assessment shall be Six Hundred Thirty Dollers ($630.00) plus applicable sales
tax per Lot, Living Unit or Certificate Membership, provided, bowever, such Aptual Assegsment as to

sier

by_the existence of separmte wuter moters therefor. From and after July 1 of the year this Declaration is

executed, the Anmeal Assesament aforesaid may be increased each year above the Annmal Assessment fior the
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previous year by msjority vote of the Board of Directors of the Association and without a vote of the
membership, provided, however, that such incrense shell not in any one year exceed the greater of five pireent
(5%)orthcimmseintheConsumerPrineIudexfmdntwalve{lZ)mmlhpuiodmdingImmofﬂm
preceding year using the “All Urban Congumer, U.S. City Average” for “General Summary, All liems™ as
promulgated by the Burcan of Labor Statistics of the U.S. Depariment of Labor o, if such is not available, any
other reliable governmental or other non-pertisan publication evalusting similar information. Unless the Annual
Assessments shall be increased as aforesajd, they shall remain st the rate prevailing for the previons year. From
mm:uylofummwmhmmemwwuwm
ﬁomﬁemmhuehﬁmmmhmyym,momﬁmmﬂnmofmhwmﬂw
recommendation of the Board of Directors of the Association and approved by a majority vots of each class of
Mmbenwlmmvuﬂnghpummbymxynameﬁngdﬂyuﬂadfmdﬁsmm The Board of
Directors ¢of the Association may at any time afer consideration of current income and expense and the future
mmauwon,mmwmﬁthmmmmum
amcunt less than the amounts aforesaid.

Section 4. Special Assessments. In eddition to the Annual Assesements, the Association may levy in
any assessment year & Special Assesement, spplicable to that year only, to defray, in whols or in part, the cost of
mywmeﬁmmmonmoﬁomumpwmmmhmmofmwmrsymn,mmmmd
strects within Glade Springs Village, even though such strects may be private or may have been dedicated to the
publlc.mdlknmympah,tephmemotimpmvemtofﬂcﬂiﬁuofthehsoehﬁmm.nyup&hl
imwovemmtloatedin,nn.undct,nboveornponthnCommoanpuﬁes,imlndingﬂnnmymm
pessonz] propesty related thercto, provided thet any such Assessment shall be proposed by the boand of directozs
ofthnAssocinionuuihnvcﬂnemtofamajoﬁtyofthewtesofmhclassofMembemwhocevoﬂngiu
pevson or by proxy at & meeting duly called for this purpose.

Section 5. Notiee and Quorum for Any Action of Members Authorired Under Sections 3 nud 4,
WrittennoﬁceofmymseﬁngoﬁhoMmbaahipcdbdﬁnthspmpmofhkingmyuﬁmmhmindmda
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SuﬁunBor4oftlu‘aArddeXshnnbeuntwauMmbmmtlessthmthiny(Bo)dmnormMsixty
(60) days in advance of the date of the moeting, At the first such meeting called, the presence of Members or of
proxics catitled to cast & majority of all votes shall constitute a quorum. If the required quorum is not present,
olhsmaeﬁngamybemlledonm(w}dzylnoﬁneandthneq\ﬁmdqumumntmymmquun;mwdmshﬂl
bem&haﬁ(lﬂ)ofﬁemquﬁedqummumpeeedingmedngpmvﬁdﬁmmmhmww
shall be held more than sixty (60) daye following the preceding meeting,

Section 6. Date of Commencement of Amessments, The ennual asscssments shafl commence: and
bmmedmandpayableasmeuhLuLLMngUnitdeaﬁﬁcmMembenhlponthadmﬁmdbyd:enoud
of Directors of the Association for commencement, provided, however, that no Asscssments shall bo applicable
to or payable with respect to any Lot, Living Unit or Certificate Membership until the first day of the second
monlbfollowingemcuﬂmofnconmtofmlebytheDwelupuwi&mpecthLot.Livthnitw
CﬂﬁﬂmMmbmhipmd.ﬁmh«pmvlded.nuAuusmtnhuuponaMUvingUnﬂm
C«ﬁﬁmMmbmhipwbmamhmmothMWmohﬁﬂmoﬁmmm
mnsdsﬁm&ereofmummmﬂgmmhymywbﬁcmﬁmgovmmmﬁwoumcy. Each
iﬁﬁdAnmmAsumunmamumUnthuﬁﬂmMmhmﬁpremwmdmrdmwths
aumber of months retaining in thet calendar year. Written notice of Assessmonts shall not be required, The
duedateofmySpeddAsmmmeeﬁxadhﬂumsduﬁmmﬂmﬁdngmMmmmMmyaho
be peyable monthly within the discretion of the Board of Directors, The Association shall, upon written
dnnmdtherd‘ormd{otwhichtmnnlhhehlraemaybehtpued,ﬁirninhaouﬁﬁmsignndbymoﬁmof
theAmdnﬁonsdﬁngﬁnﬁwhthAmmBmamwiﬂedLonthgUﬂleaﬁﬁmu
Memberihip have been paid, which certificate shall be conchusive evidence of payment of any Assessments
therein stated to have been paid.

Section 7, Non-Payment of Assessments, If any Assessments are not paid on the dare when due, such
Assessments shall become delinquent and the Association shall have the right to declare the Assessments for the
entire year due and payabie, together with such interest thereap end costs of collection thereof as hereinafter
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provided. mmmmaybﬁnsmwﬁmnhwwthewnﬂmnmyoblimdmmhm
orﬁ:mlnsemeﬁenagainnﬂumbpmymdboﬁueﬁmdmubcumh&wmdndﬂmmmmdw
other. No Owner may waive or otherwise escape liability for essessments by non-use of the Common
Properties or by abandonment.

If Assessments have become delinquent, such Assessments shia]l bind such propety in the hands of the
then Owne, his, her or jts heirs, devisess, personal representatives and assigns. The personal obligation of the
Owaet o pay such Assessments shall remnin the Qwmer's personal obligation and shall not pasa to successors
in title umless expressly assumed by them. Such delinquent Asscssments shall bear interest from the date of
delh:q\mcyatmylawﬁ:lmusdminedﬁumﬁmelolimsbyhﬂoardo!'DizwmsofﬂwAminionor,
if not a0 determined, the rate of 10% per annum. In the event » judgment iz obtsined, such judgment shall
indudeimmmﬁeAuumnuabovemﬁdedmdamaMenﬁnmy‘sfeebbeﬁndwme
applicable court, together with the costs of the action.

Section 8, Subordination of the Lien to Martgages. The lion of tke Assessments provided for herein
:hallbembordimswthelienot‘mﬁntmonsageordeedoftunnoworhmﬂuplmedupomhnpmpuﬁm
subject to Asscasment. While an ordinary sale or transfir shall ot affect the Assessment lim, any Eale or
umsfwwﬂchkmbjeamuyﬁrstmmmmmdﬁdofmmmmadmoﬁmulmnrpmeeeding
inlinuoffomlosmlhnllacﬁnguishtheliofmhAmmmmwhlchbeeamdmpﬂmhmwhnleor
transfer, No such sale or transfer ghall relieve such property from linbility for sny Assessments thereafter
becoming dug or from the subsequent lien thereof except with respet to any fistore such decree of foreclosnre
or proceeding in lieu of foreclosure.

Section 9. Exempt Property. The following propesty subject to the Declaration shall be cxempt from
the Amsessments created hescin; () all properties dedisated to and secepted by a local publis suthorlty; (b) the
Commnanperﬁee;(e)!heLinﬁwdCcmmnanpuﬁes;(d)uﬁlhymmmdalloﬂﬂm;(c)ny
Reserved Properties; (f) any Lot o Living Unit owned or held by the Developer peior to the initial sale or
contract to sell by the Developer and excluding and exempting any such Lot or Living Unit scld or comtracted to
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be sold by the Developer which does not remain effective by reason of fathure of down payment or rescission
pursuant 0 any right granted or created by any public andior governmenta) agency or autharity, and (g) eny
Certificate Membership cwned or held by the Developer,

Section 10. Delegation of Collection of Assessment. The Associstion may delegate collection of the
AssessmemshminmvidedtotheDevelopm,iBmuemmmdmignnobemomplishedatthumpenseof
the Association. meMmﬁwﬁmedothMﬁmmmmmmofm
mempaynAmmashmeinmﬁdedahaﬂbeammmmdfmwﬂchtheDewlopumy
rescind a contract of sale as 1o 2 Lot, Living Unit or Certificate Membership.

ARTICLE X1
Architectural Control Committee

Section 1. Architectural Control Committes. Except a8 to original construction by the Developer, no
building, fencs, wall or other structure ehall be commenced, crectsd or muintained within Glade Springs
Vmammshﬂmywmimlddhhn.chmemdmuﬁmhmm.mﬁlmdmlmhplmmd
specifications showing the nature, kind, shape, height, materisls and locstion of the same shall have been
s&mﬁﬁmnﬂwwedhwﬁﬁngumhmmyofamddeﬁp.huﬁmhdﬁmbmmﬁng
structures and topography and compliznce with this Declaration and the Protective Covenants contained herein
by&aAmhMrdedCommiﬁee(ACC)of&eAmilﬁmmdhmdmu“ﬁmAccm,
regulations and standards. The ACC shall make pach determinations by majority vote, end the determination of
the individuel committce members shall be in the exercise of the sole and ehsolute diacretion of such member,
The ACC shall be composed of three (3) or mere representatives appointed by the Board of Directors of the
Assncistion, and the Association shall have authority and standing to enforce decigions of the ACC in courts of
competent jurisdiction decisions of the ACC. In the event the ACC fiils to approve or disapprove such design
andhonﬁmwiﬂﬂnforty—ﬁw(ﬂ)daynaﬁeruidplmsmdwﬁcaﬁnmhwbmmwlymbmitlsdmitin
sccordence with feasonable rules and regulstions which may be adopied thereby, approvat will not be required
and this provision will be deemed to have beea fully complied with, sxcept to the extent such construction is in
violation of the Protective Covenants. The ACC shall have the right within their discrefion to set

-27-

Bates-000086



5004 & 648528

reasonable chavges and fees necessary to offsct expenses incuired by them in connection with the performance
of their duties hereunder and fajlure 10 pay same shall be grounds for withholding spproval hereunder. The
ACC, through its members or duly authotized agents or employces, shall have the right, after reasonable notice
to the owner, 10 enter upon any Lot or Living Unit at all reasonable hours for the purpose of the performance of
its functions hereunder.

ARTICLE X0
Exterior Maintenance

Section 1. Failore to Maintsin by Owner. Eech Owner shall maintain his or her Lot or Living Unit
and all structures, parking sreas, and other improvements compeising the Lot or Living Unit in & manner
consistent with thig Declaration, any Supplemental Declaration, the Protective Covenants, and the Association’s
By-Laws, miles, regulations and policies, unless such maintenence responsibility is otherwise assumed by of
assigned to the Awmsoclation purmuant tp any Supplemental Declaration or other declaration of covensats
applicable to much Lot or Living Unit. Unless atherwise specifically provided herein or in other instruments
cresting end sssigning such maimtensnce responsibility, responsibility for maintensnce shall include
responsibility for repair and replacement, as necessary, All maintenance shall be performed in a8 manner
consistent with this Declaration, any Supplemental Declamation, the Protective Covenants and the Assoclation’s
By-Laws, rules, regulations and policies. The Association and/or sn Owner shall not be liable for any damage
ot injury ocourring o, or arising out of the condition of, property which it does not own except to the extent
that it has been negligent in the performance of its maintenance responsibilitics. In the event the Qwner of any
Lot or Living Unit shall fail to provide properly for exterior maintenance thereof, the Association may, but shall
not be obligated to, provide such exterior maintenance as follows: cut, trim, caro for and maintain trees, shrubs
and grass, or repair, replace and care for walks, rooff, gutters, downspouts, exterior bullding surfaces, windows,
fascein, doots, decks and other exterior improvements, including repainting or staining a3 needed.

Section 2. Assessmaent of Cost. The cost of such exterior maintenance shall be assessed by the
AssociuﬁonngdnﬂmcwuLivingUnitupnwhichmhmiankdommdshﬂbeaddedmmd
become a part of the Annual Assessment to which such Lot or Living Unit is subject as a personal charge
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und, as & part of such Anmual Assessment, it shall be a lien upon said Lot or Living Unit until paid, subject,
howevez, to any prior lien by reason of a first mortgage or first deed of trust, and shall become due end payable
in all respects as provided herein for Assessments.

Scction 3. Access at Reasonable Hours. For the purpose solely of performing the exterior maintenance
authorized by this Article XTI, the Associstion, through its duly authorized agents or employees, shall have the
right, after reasonable notice to the Ownes, to enter upon any Lot ar exterior of acy Living Unit during
reasonable business hours.

Section 4, Notice. The Association ghall afford the Owner reasonable notice and an opportunity to cure
the problem prior to entry, except when entry is required due 1o an emergency situation,

Section 5. Party Walls and Similar Stractures.

®)  Genel Rules of Law o Apply. Each wall, feace, drivewsy or similar structure built 22 a part of
the original cougtruction on the Units which serves and/or separatos any two adjeining Units shall constitute &
party structure. To ths extent not inconsistent with the provisions of this Section, the general rules of 1aw
ngmdingmmﬂsmdﬁahﬂtyfmpmpeﬂydmmdumugﬁsmawﬂﬁﬂmmm
apply thereto.

(t)  Sharing of Repair and Maintenauce. The cost of reasonable repair and maintenance of a party
structure shall be shared squally by the Owners who make use of the party structure.

) Damage and Destraction. Ifa party structure is destroyed or damaged by fire or other casualty,
then to the extent that such damage is not covered by insurance and repaired out of the proceeds of insurancs,
any Owner who has used the atructure may restore it. If other Owners thereafter use the structure, they shall
contribute to the restoration cost in equal proportions. However, such contribution will not prejudice the right
1o call for a larger contribution from the other usecs under any rule of Law regarding lisbility for negligent or
willful acts or omissions.

9  Right to Contribution Ryns With Land. The right of any Gwner to contibution from any ofher
Ovmer under this Section thall be appurtenant to the Jand and shall pass to such Owner's successors-in-title.

.29
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{e)  Arbitmation. In the event of any dispute arising conceming e perty structure, each party ghall
appoint one arbitrator. Shaﬂdmypmynﬁmemnppoimmubimmwithinwdayuﬁumwby
the Board of Directors, the Board af Directors shall appoint an arbitrator for the refusing parly, The arbitrators
appointed shell appoint one additional arbitrator.  The decision by a majority of all three arbitrators shall be
hmgmmmmmuncmiﬁmpwwwﬁgmoﬂegduﬁmmmmW
have againat the other,

ARTICLE X1
Owner Linbility

Any viclations of this Declaration, any Supplemenial Declaration, the Associstion Articles of
Incorporation, By-Lews and Rules end Reguletions, or any laws, statutes, ordinances, or govemments] suthority
rules end regulations by & family member, guost, lessee, licensee or invitee of any Owner other than the
Developer shall be the responsibility of that Owner and all enforcement rights or penalties therefor shail be
applicable fo said Owner, except as specifically provided to the conteary in such documents or laws, stetutes,
ordinances, or governmeniaf authority rules and regulations,

In the event tn Owner violates or threatens to violate any of the pravisions hereof, the Associatinn ahall
have the right to procesd in any court of competent jurisdiction for an injunetion to seek compliance, In Hen
thereof, or in addition thereto, the Axsociation shall bave the right to levy a personal charge, enfarceable in the
same manner 88 Assessments, against the Owner and his Lot, Living Unit or Certificate Membership for such
sums as are pecespary to enjoin any violation or to remove any unauthorized addition or alteration and 1o restore
the affectsd property to good condition and repair.

. ARTICLE XIV
Suspension of Voting Rights and Easement of Enjoyment

Section 1, Regular Suspension. Should an Member other than the Developer become delinguent in the
payment of any Assessment or personal charge or violate any ather provision of this Desclaration, end
Supplemental Declaration, or the Associstion Articles of Incorporation, By-Laws or Rules and Reguiations, or
the regulations of the ACC, the Association may deny such Member enjoyment of the Comman Properties until

-30-
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mﬁmeumymmhkﬁnmmwmormmrgwmdmymmmmmmdw
such violations are ceased and any pemalties therefor are satisfied.

Seetion 2. Penalty Swpenrion. The Association chall further have the right in its sole discretion to
imposensapenaltyﬁ:ruymchviolaﬁmuﬂxezmpmﬁmofmhMembu’sumwofemuymmfora
period not to exceed thirty (30) days for any one violstion or accuwrence, A Member must be given such notice
mdoppomuutyuhnmﬂ]emdn&:cﬁcmmeummormldninmmmhwﬁﬁnglhe:hlrgea
mmwhmmmwmahmmmmmmpmummk
enforced,

Section 3, General, Any suspension of rights under these provisions shafl not be used s  basis for any
reduction of Assessments or other charges payable by such Member.

ARTICLE XV
Protective Covennats

Attached hereto ag “Exhibit I'sndmadeumhueofuﬂxﬂyuﬂmnghmninedhminwodfmwrd
are the Protective Covenants relative to Glade Speings Village. Every provision of this Declamtion shall epply
as fully as to the Protective Covenants as If same were set forth berein word for word.

Section 1, Duration. The covenants and restrictions of this Declaration shall rum with and bind the land
and shall imume to the benefit of and be enforceable by the Associstion or the Ownery subject to thix Declartinn,
thﬁrrespectivahplnpmemﬁve&hﬁu.mmmdnnigm,humofwwty-sh(lﬂymﬁmﬂu
mmwmnhmmmw&ﬁumdmmmﬁmmwmuy
mdedﬂusmmiwpuiod;ofm(lﬂ)ymuﬂmmhmmhmbmmddnﬂnﬁngﬂmm
changes o the Decleration in whole or in part have been agreed to by n majority vots of each clats of Members
Whmﬁwmﬂlmﬂymmmmmhmmmm
of each successive period of ten (10) years.

-31-
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Section 2. Beverabllity, If any of the provisions of this Declaration, any Supplamentnl Declaration, the
Asticles of Incorporation or By-Laws of the Association, or any section, clausc, phrase, word, or the applieation
thereof, in any circumstence, is held or determtined to be invalid, the validity of the remairder .of such
instrments and the application of any such provision, action, semtence, cleuse, phrase or word, in other
circumstances, shall not be affected thereby and shall rerasin in full foroe and effect,

Section 3. Notices. Any notice required t0 be sent to any Member or Owner under the provisions of this
Declaretion shall be deemed to have been properly sent when mailed, postpaid, to the last known address of the
person who appears 23 Member or Owner on the records of the Assoclation at the time of such mailing.

Section 4. Genders and Plursh. Whenover the context so requires, use of any gender shall be deemsad
to includs all gendets, use of the singuler shall include the plural, and use of the phuml shail include the singular.
The provigions of this Declaration shall be liberally construed to effectuate: its purpose of creating a uniform
plan for the development and operation of Glade Springs Village.

Section 8, Captions, The captions wsed in this Declaration are inserted solely a3 a mattsr of
convenieace and ahall not be relied wpon or used in construing the effect or meaning of any of the text.

Section 6. Enforcement, Enforcement of this Declaration shall bes by any proceeding st lew-or in equity
ngainst any person or eatity violating or attempting to violate any covenant, condition or restriction berein,
cither to restrain violation or to recover damages against the parly in violation, and/or against the land to
enforce amy lien created by these covenants. Failure by the Association, the Developer or any Owner to enforce
any covenant, condition or regtriction herein contained shall in no event be deemed & walver of the right 1o do
80 thercafter.

Section 7. Amignment, Transfer or Conveyance by Developer, The Developer reserves and shall
have the right to essign, transfer or convey any reservations, rights or obligations of the Developer hereunder,
and upon such assignment, transfer or conveyance the Developer shell immediately be released and discharged
as to any and alf lisbility incident to such reservations right or obligation.

-32.

Bates-000071



5004 @ 6485-33

Section 8. Applcability. Al provisions sct forth herein shall extend to and be binding on the
respective legal representatives, heirs, successors and assigns of all parties mentioned herein where consistent
with the context hereof.

IN WITNESS WHEREOF, the Developer, joined by the Association for purposes of indicating its
agreement hereto, have caused this insirument to be executed by their duly anthorized cotpotate officers who
70 muthorized o s exooute same and. thele scals affived a5 of 25% _ day of (e

2001,

ATTEST: / € ) COOPER LAND DEVELOPMENT, INC.
@M&m Wlw\ By_,?{mégL

Secretary |

ATTEST: GLADE SPRINGS VILLAGE
PRO] OWNERS ASSOCIATION, INC.
a-e’ By
i Secretary President
STATE OF ARKANSAS ) ACKNOWLEDGMENT
)
COUNTY OF BENTON )
On this 25 ary of oy 2001, personally appeared before me,
Randy Brucker sng~ Richard H. Smith to me personally
¥nown, who, being be me duly swom did say that they me the _____ President and Secretary,

respectively of COOPER LAND DEVELOPMENT, INC,, an Arkansas cotporation, and that the scal affixed to
mmregomgmmmuwﬂuwmmnulofmdeupomimmdthnuﬁmmwumwed
and delivered in behalf of sald corporation, by an mﬂmutyofiﬁBnuﬂofDnedms,mdthemd

Randy Brucker and Richarxd H. Smith severally
acknowledged said instrument to be the fres act and deed of said corporation.
WITNESS my hand and official seal st_Benton County , Arkansas this the day
end year aforegaid.
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STATE OF ARKANSAS ) ACKNOWLEDGMENT
)
COUNTY OF BENTON )
On this 35*" day of e, 2001, personally appeared before me,
John A, Coopexr, IXI and “SRichard H. Smith ___ to me personally
known, who, being be me duly swom did say ihat they are the ____ President and Asst. Secretary,

respectively GLADE SPRINGS VILLAGE PROPERTY OWNERS ASSOCIATION INC. a West Virginia non-
moﬁtcorpomﬁmnﬂ&nhsednﬁxedhﬂnﬁmgmngmxﬂmaﬂuﬁempmﬂewﬂofsaﬂm
and that sajd instrment was sxguud. sealed and defivered in behalf of said corporation, by an authority of its

Bosrd of  Directors, the said Jdohn A. Cooper, III and
Richard H. Smith sevenally acknowledged said instrument to be the free act and
deed of said corporation,
'WITNESS my hand and official seal at_Benton Ceunty , _Arkansas this the day
and year aforeanid.
) Wesd
Notary Public

My Commission Expires:

GLADE SFRINGS DECLARATION OF OCOVENANTS AND RESTRICTIONS 5-24-01/8w
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PROTECTIVE COVENANTS
EXHIBIT 1 TO THE DECLARATION

1. AppHeation. These Proteotive Covenants shall apply to all of the Existing Property. Same shall also
apply 1o additions o Existing Propesty unless the Developer shail specifically except from these Protactive
Covenants such additions or a portion thereof in the Supplemental Daclaration by which the Developer subjects
such edditions to this Declaration. In the event of conflict betweon these Protective Covenants and the

2. Architectura] Control Committee. When the Architectural Control Committee, hereinafier referred
to as the A.C.C., is moentionad in these Protective Covenants, it shell mean the Architechural Control Committee
of the Association as more partioularly described in Article XI of the Declaration. Except as to original
construction by the Developer, A.C.C. permits shall be required for any construction activity within Glade
Springs Villago as set forth in Article XT of the Declaration. The A.C.C. shall further have the authority, in
connection with the issuance of such permits, 10 adopt such rules, regulations and standards and to adopt such
standard building or other codes (or any portion thereof} as it shall deem appropriate or necessary for the proper
performance of its finciion and duties and for the implementstion of thess covenants. The owner, contractor
and builder will subject ell permitted activities to such inspections as required by the A.C.C. to determine
compliancs with such A.C.C. permits, the Declaration and these Protective Covenants. In the event of any
conflict between the provisions of the Declaration, these Protective Covenants and those of ths A.C.C. rules,
regulations and standards, same shall prevail in that order. All actions of the A.C.C. shall be pubject to review
by the board of directors of the Association and appeals may be taken thereto under such terms and conditions
as such bosrd of directors may set from time $o time.

3. Amendment, Reschsion or Additions, The Developer, its successors and assigns, may amend,
rescind or ndd to the Protective Covenants from time to time, provided, however, unless the Lots are
spocifically excmpted from the Protective Covenants by the Declaration or & Suppleméntal Declaration at the
time the Lots are subjected to the plan of the Declanation, such amendment, rescission or additions shall not
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make the Protective Covenants as to those Lots zoned es residential less restrictive for construction of
residential buildinga than as provided in the stmdards herein,

4. Zoning. The notes upon the recorded subdivision plat shall control as to usz of the lots reflected
thereon, end as (o the residential stryctre types (single family detached, single family ettached and muli-
family strocture) which shall be permitted upon residential lots, and as to the minimum square Fooiage of each
such structure.

5. Resubdivision. No Lot shall be resubdivided except upon a formal determination of necessity ar
hardship by and upon written approval of the A.C.C. In the event more Lots are created by amy such AC.C.
approved resubdivision than originally existed, Association assessments shal] apply to such newly created Lots
as if such bad been contained upon the original plat of such lands. The A.C.C. may permit the congtruction of &
single residence upon two or more Lots without a resubdivison upon the waiver of the 7% foot utility cascment
and sids yard setback on the approprizte interior lot lines, provided, however, such action by the A.C.C. shall
not otherwise affect such Lots, or the obligation to pay assesaments on each such Lot.

6. Temporary Structures, No structure of a temporary cheracter, trailer, tent, shack, garage, or other
out-building shall be used on any Lot st any time as a residence, either temporarily or pennanently.

7. Setbacks. No building shall be placed closer to the fromt or back lot lines than the setback lines
shown therefor an & recorded subdivision plat, provided, however, where such requirements create an unduc
hardship upon the owner, such setbacks may be modified by the A.C.C. 1o the extent necessary to prevent the
hardship.

8, Side Yards. Whore Lots are zoned as residential, the following shall apply:

(&) A singlo family detached structure or any building incident therst shall nat be closer to a xide
lot line than 7% feet, which restrictions may be extended in excesa of 744 foet when netexasry for drainage,
utility, or screening purposes and the extent thersof is refiocted on the reconded subdivision plet, provided,
however, where such restrictions create an undue hardship upon the owner, such restrictions may be modified
by the A.C.C. to the extent necessery to alleviate the hardship,
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() A single family attached structure shall not be roquired to have @ side yard and & common or
party well may be constructed upan the dividing lines between Lots 5o that the wall may be partially upon one
Lot gnd pertislly upon the other, or said common wall may be entirely upon one of the two Lots involved.

() Multi-family structures shall not be required to have & side yard and may be constructed up to or
upon the dividing lines between Lots where approved by the A.C.C.

The A.C.C. shall decide all questions relative to location of structures upon cotnmetvial lots,

9, Party Walls. The following provisions shalf apply to party walls within Glade Springs Village:

{8)  Geneml Rules of Law to Apply. Each wall which is built as & part of the original construction of
a structure and placed on the dividing line betwoen Loty shall constitute & party wall. To the extent not
inconsistent with the provisions of this section, general rules of law regarding party walls and of Jisbility for
propesty damage dus to negligent or willful acts or omissions shail spply thereto,

(&)  Repair and Muintenance. The cost of reasonsble sepair and maintenance of a perty wall shall be
shared by the owners who make use of the wall in proportion fo such use,

(¢)  Destruction by Fire or Other Casualty. If a pasty wall is destruyed or dsmaged by fire or other
casualty, any owner who has used the wall my restore it and if other owners thereafler make use of the wall,
they shall contribute to the cost of restoration thereof in propostion to such uss, without prejudice, bowever, to
the right of any such owner to call for a larger contribution from the others undor any rule of law regarding
limhility for negligent or willful acts or omissions.

(d)  Weatherproofing, Notwithstanding any othor provision of this section, en owner who by bis
negligent or willful act causes the party well to be exposed to the clements shall bear the whole cost of
furnishing the: necessary protection against such elements.

{e) Right to Contribution Runs with Land. The right of any owner to contribution from any other
owner under this section shall be appurtenant to the land and sha!l pass to such ownet’s successors in title.
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()  Arbitration. In the event of any dispute arising concerning a party wall, or under the provisions
of this section, unless a single arbitrator can be agreed upon, each party shall choose one arbitrator, and such
lrbimmrs,ascmdeonmaddiﬁonﬂubimm;ﬂwdeciﬁmoﬁheuﬁmwamqimhyofaﬂﬂn
arbitrators shall be final and corclusive of the question involved.

10. Land Near Golf Courses and Recrextion Aress. No structure shall be placed nor shall any
material ot refuse be placed or stored upon aay Lot or other parcel of land within twenty (20) foet of the
property line of any Common Property used a8 & golf coorse or permanent recreation aren, or as otherwiss
shown on a record plat of Iands within Glads Springs Village.

11. Assursnce of Completion of Bulldings. Except as to ariginal construction by the Developer, the
owner gnd any contractor, bullder, person or entity constructing a structure within Glade Springs Village, shall,
prior to beginning the construction of eny such structure, furnish the A.C.C. such credit information and proof
of financial ability to camplete the consiruction, within the time limits fixed by the A.C.C. At the same time,
there shall be furnished to the A.C.C. satisfactory proof that builders’ risk end sppropriate workmen's
compensation insurance will be in effect for the construction period.

12. Time for Completion of Buildings, Commercial structures, single family attached styuctures, and
multi-family structures shall be completed according to plans and specifieations and all applicable permits,
codes, standards, rules and regulations applicable thereto, both as to exterior and inteviot, within such time ag
shall be fixed by the A.C.C. when the plans and specifications for the particular structurs are approved by the
A.C.C. The following shall apply to the construction of n single family detached structure, as well as garage
and outbuildings permitted:

(8)  The exterior of any single family detached stencture, garags, or permitted outbuildings shall be
completely finished within six (&) months of start of construction;

o) minmﬁmnfmysingkﬁmﬂyduammmempmmdmmumdﬂlbe
compiztely finishod within twelve (12) months of stert of construdtion.

The owner, and builder will subject all structures to inspection by the A.C.C. as required to

determine compliance with completion dates as herein provided or as may be provided by the A.C.C. In the
4
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event of non-compliance with completion dates as herein provided, the Association shall have the right, but not
the obligation, to hire one or more contraciors to perform the work and furnish the materigls necessary for
camplience and to bill the owner for the amount expended plus 10% for sdministration, In the event the owner
does not pay same, the Associntion shall have the legal right to file a stetutory lisn against the property involved
and proceed in law or equity to ssll the property to obtain said charges. All money reoeived over and ebove said
charges and court costs, including a reasonable sttorney’s foe, shall be paid over to the owner.

13. Electric Wiring and Plumbing. Electric wiring and plumbing installed in any structure erected
upon or moved upon Glade Springs Village shall be in naccordance with standards prescribed by these
covenants, and in no event shall such standards be less restrictive than those provided by controlling locat or
federal agenciea or by the State of West Virginia.

14. Sewage Disposal, No privately owned septic tank or other sewage disposal system shell bo
permitted upon any Lot or parcel of 1and within Glade Springs Village except in extraordinary circumstances
involving temporury service to 8 major building, which tempomry service must be discontinued when central
sower service becomes availsble, and only after approval by the Association, and then not unless such system is
designed, located and constructed in accordance with requirements, standards and recommendstions of the West
VirginiaDeparhncntofHeahhmdnppmvedbythcA.C.C. In any event, no such privately owned individual
system shall be permitted on any single family lot registered with the Interstste Land Sales Registration
Division, Department of Housing and Usban Development pursuant to the Interstate Land Sales Full Disclosure
Act.

15, Water Supply. No privately owned well or other water systemn shall be permitted upon any Lot or
parce] of land within Glede Springs Villsge unless approved by the Association and then not unless such system
i designed, Incated and constructed in accordance with requirements, standards and recommendations of the
West Virginia Department of Health end approved by the AC.C. Tn any event, no such privately owned
individua! system shall be permitted on any singie family lot registered with the Imersiste Land Ssles
Registration Division, Department of Housing and Urban Development pursusnt to the Inferstaie Land Sales
Full Disclosure Act,
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16. Owtbulldings. Outbuildings or accessory buildings for residence purposes such es servants'
quarters or guest houses, shall be permitted on Lots upon which a single family detached structure has been
constructed or is under construction, provided the building and/or buildings are occupied by servents employed
on the premises or by guests and arc not occupied otherwise as rental units by nonservant or nonguest
occupants, and provided the A.C.C. shall approve the design, plans, specifications, et cetera, of such buildings.
Outbuildings or accessory buildings permitted upon Lots or parcels of land upon which there is constructed a
commercial building, single family attached structures, or multi-family structure, shall be entircly within the
discretion of the A.C.C.

17. Profecttve Screening. There shall be compliance with all pratective screening arcas as reflected

'uponanyrmdedsubdivisionplatofG!adeSpﬁngsVangz. Except as otherwise provided hereln at peragraph
18, “Sight Distance at Intersections”, shrub plantings, fences or walls shall be maintained throughout the entire
length of such areas by the owner of such areas at their own expense to form an effective sereen in order to
protect and besutify the area. No building or structure excep! a screening fence or well approved by the A.C.C.
or utility or drainage facilities shall be pleced or permirted to remain in such aress. No vehicular aocess over
the area shall be permitted exeept for the purpose of installation and maintenance of scroening, utility and
drainage facilities,

18, Sight Distance at Intersections. No fence, wall, hedge or shrub planting which obstructs sight
lines at elevatians between twe (2) and six (6) feet above the roadways shall be placed or permitted to remain
on any comer Lot within the triangular area formed by the street property lines and a line connscting them at
whumm—ﬁw&i)fmﬁommwmdﬂwmmylinu,orinthemseofaM
property comer from the intersection of the street property lines extended, The same sight line limitations shall
apply on any Lot within ten (10) feet from the infersoction of a stroct property line with the edge of a driveway
or alley pavement. No tree shall be permitted to remain within such distances of such intersections unless the
foliage line is maintained at sufficient height to prevent obstruction of such sight Fines.

19. Signs, All sign are prohibited in areas zoned upon any recorded subdivision plat as residential
except:
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(8)  Signs erected by the Associstion or Developer for identification of streets, neighborhoods,
recreational amenities, traffic control and directional purposes;

(b)  Signs of a temporary nature advertising property for sale and comstruction signs, which such
signs shall not exceed one (1) square foot in area, shall be limited to one (1) such sign per Lot, must be placed
upon the specific property involved, and may not be placed for the upose of advertising that such property is
already sold; and

(¢)  Signs erected by Developer in comection with its sales program.

Except for tighs as pravided in mubperagraphs (a), (b) and (c) above, the erection of signs in areas zonad
commezcizl upon any recorded aubdivision plat shall require a permit of the A.C.C. and no such sign shall be
erected without the prior approval of the A.C.C.

20, Model Housea. No provision of these Protective Covenants shall preclude the Developer or its
designces in furthcrance of its seles programs from constructing and msintaining model houses in any area
2zoned gs residential.

2]. Businesses Prohibited in Residential Areas. The practice of any profession or the eatrying on of
any business is prohibited within any area zoned as sesidential except for the business of tho Developer in the
furtherance of }ts sales programs and any home occupation which docs not creatc any extraordinary (raffic
within the subdivision. All such home occupations must, howeves, first be approved by the A.C.C. and a permit
issued therefor.

22, Non-Competitlon. No coramercial lot or any parcel of land subject 1o these Protective Covenants
or to this Declaration shall be used to operate any business which competes in any manner with Glade Springs
Resort L.L.C.'s food, lodging, resori, conference, remtal or property management businesses, including any
timeshare program.

23, Utility aud Drainage Easements. Easements for installation and maintensmee of utilities and
drainage facilities are reserved in the Declaration and will be reserved in any Supplemental Declaration ard also
will be reserved as indicated upon any recorded subdivision plat of Glade Springs Village. Within these

easements, no structure, planting or other material shall be placed or permitted to remain which may damage or
7
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interfere with the instellation and meintenance of utilities, or which may change the direction of flow of
drainage channcls within the casements. The casement arca of cach Lot and all improvements in it shall be
maintained continuously by the owner of the Lot, except for those improvements for which the Association, &
public aunthority or a utility company is fesponsible.

24, Nuisances. No obnoxious or offensive activity shall be cerried on upon eny Lot or parcol of land
within Glade Springs Village.

25. Livestock and Poultry. No animals, livestock or poultry of any Jkind shall be raised, bred or kept
an any Lot or parcel of land within Glade Springs Village except that dogs, cats or other houschold pets which
are not considered inherently frightening to the general public may be kept, provided that they ate not kept, bred
or maintained for any commercial purposss.

26. Garbage and Refoss Disposal. No Lot o parcel of land within Glade Springs Village shall be
used or maintained s a dumping ground for rubbish, Trash, garbage or other waste shall be kept in 2 clean and
sanitary container and disposition of same shall be prompt,

27. Salvage Yards, Kic. No awiomobile wrecking, junk or salvage yards are permitted on any Lot or on
any other parcel of land within Glade Springs Village.

28. Oil and Mining Operations. No oil drilling, oil development operations, oil refining, quarrying or
mining operations of any kind shall be pemmitted upon or in any Lot or parcel of land within Glade Springs
Village. No derrick or other structure designed for use in boring for oil or natural ga=, nor any oil wells, tanks,
tunnels, mineral excavations or shafts shall be erected, maintained or peemitted.

29. Cemeteries. The following standards shall apply to the development and construction of any new
cemeteries within Glade Springs Village:

1. Sites for cemeterits shall be provided access directly from a collector or arterial street, Access to
cemeteries shall not be made from residential streets which have residences or lots abutting the street and using
it for access,

2. Any new cemstery shal! be located on a site containing not less than five (5) acres.
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3. All cemetery structures, incleding but not limited to, mausoleumns, permanent monuments, or
maintenance buildings shall be set back not lees than twenty-five (25) feet from any propezty line or street right
of way.

4, All graves or burial lots shall be set back not less than twenty-five (25) feet from any property
linc or street right of way.

30. A.C.C. Responsibility, The function of the A.C.C. is designed for the enforcement of the
Declaration and these Protective Covenants. The performance of its duties with respect thereto shall be on a
best efforts basis in an effort to reasonably protect the aesthetics and properly values within Glade Springs
Village and the health, safety and welfare of all of the owners therein as a commmumity of interests. No warranty
or representation is made io or should be implied by any individudl owner that the actions of the A.C.C. in the
issunnce of permits, inspection and approvel of construction, or otherwise, Is intended as a tacit approval of the
quality, safety, desirability, or suitability of such design or construction.

31. Eaforcement. These Protective Covenants may be enforced in the same manner a any violation or
threatened violation of the Declaration of which these Protective Covenants are a part, including, but not limited
to the lien rights of the Association for any costs or charges incurred in connection therewith.

Clade Springs Protective Covenats §-73-01ew
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SUPPLEMENTAL DECLARATION OF COVENANTS AND RESTRICTIONS

WHFREAS, Cooper Land Development, Inc, an Arkansas corporation, "Original

Developer”, executed on the 25th day of May, 2001, a Declaration with P ive Covepants
attached and forming a part of said Declaration which Declaration was recorded at 3:00 p.m. on
the 30th day of May, 2001, in the Office of the Cleck of the County Commission of Raleigh
County, West Virginia, in Deed Book 5004, st Page 6485, ef seq; and

WHEREAS, Glade Springs Village Property Owuners Associstion, a noa profit
corporation organized nnder the laws of the State of West Virginia, joined in said Declaration for
the purpose of indicating its agreement to perform the obligations placed upon it by the
Dexlaration; and

WHEREAS, the Original Developer has, by various legal instruments of record in the
Office of the Clerk of the County Commission of Raleigh Coumty, West Virginia, conveyed 21)
of its interest in the propesties that are subject to the above-described Declaration and all jts
rights as Developer under said Declaration to Justice Holdings, LLC, *Developer*; and

WHEREAS, there is of record in the Office of the Clerk of the County Commission of
Ralcigh County, West Virginia, at Deed Book 517, Page 79, a Declaration of Restrictions for
Phase | of Glade Springs as amended from time to time and as specifically amended effective
Jaouary 1, 2000, which Amendment is recorded at Roll 5000, Page 1608, ali of which is
hereinafter referred to as "Phase [ Declaration.”

WHEREAS, Glade Springs Resort Limited Liability Company, the successor in interest
to the company as set forth in the Phase 1 Declaration, has conveyed aod assigoed all of its rights

and holdings in and 1o Glade Springs and the Phase 1 Declaration to GSR, LLC, D:vehpu.ggg 1
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WHEREAS, Developer desires to make an addition 1o the existing properties by sdding
thereto the bereinsfier described Jand; and

WHEREAS, it is the desire of the Developer that the propertics hereinafter described
shall be covered by the Declaration aforesaid to the extert provided herein as if such edditionat
property had beea included with the other property described in said Declaration; and

WHEREAS, the Developer desires that cettain complimentsry additions and
modifications jn the Covepants aud Restrictions contained in the Declaration aforesaid be made
with respect to the hercinafter described property to reflect its character aa Phase I of Glade
Springs Property.

NOW THEREFORE, the Developer, in compliance with Atticle 2, Section 2 of the
Declaration aforesaid, hereby declares and provides that the following bnd is bereby subject to
said Decleration 10 the extent that the same shall constitute additiona] land therennder and shall
be a part of the existing property; that said land shafl be covered by said Declaration to the extent
provided berein as full as though said land had been ipcluded in said Declaration st the time
same was executed, the land referred to lying and being situsted in the County of Raleigh, State

of West Virginia, to-wit:

The gbove-described land shall conttoue to be subject to the Phase [ Declaration in ail

pects except, b , the lien and the personal obligation fo pay asscssments to
Developer og assignee of Glade Springs Resort Limited Liability Company, as provided in
Articlc 8, shall be satisficd by payment of asscssments to the Glade Springs Property Owners

Association. Provided further that, by execution of this Supplemetital Declaration of Covenants

Bates-000085
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and Reswictions, tbe undersigned owner of the above-deseribed property hereby waive any right
be may bave io pay assessments under Article 8 of the Phase 1 Declaration at & lesser amount as
provided by paragraph 7¢ of the "Agreed Order Compromising Lawsuit® entered by the Circuit
Court of Raleigh County, West Virginie in an ection therein pending entitled “Phase | and Farms
Property Owners Association, Inc., et al. versus Emco Glade Springs Hospitality, LLC, et al,
Civil Action No. 04-C-1288-B."

Neither the Protective Covenants, gor the provisions of Arficle 11 of the Glade Springs
Villege Declaration with respect to review aod approval by the Glade Springs Village
Aschitectural Contro] Committee shall apply to this Phase I lot.

The persan or entity who ig the record owner of the fee or undivided fée in the above-
described Giade Springs lot shall be a Class A member of the Glade Springs Vitlage Property
Owmers Associstion. e shall have s1) rights to the eascment of enjoyment in and to the
common properties as provided to all members under the Declaration and whose obligation shall
include te Covenants to pay assessments es grovided in the Declaration which rights and
obligations shall be epjrurtenant to and pass with title to the lot provided, however, that any such
person or eafity who holds such interest mercly as security for the performance of an obligation
shall not be a member.

IN WITNESS WHEREOF, the Developer joined by the Association and the owner of
the above-described property have exccuted this document as of the 5" day of _ Dctober—,
2011.

ATTEST:

_égsﬁ;&_ﬁ;ﬂ_wg
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ATTEST: JUSTICE HOLDINGS, LLC

ATTEST: GLADE SPRINGS PROPERTY
OWNERS ASSOCIATION
S Gt : '

Secretary Its: i€ odnge |
- = - — k—)(’r'—\ “\"‘\._ (_>L= = i‘“\.g__
STATE OF WEST VIRGINIA,
CcouNTYOF Raleyd | TO-WIT:

L _&ng._ﬂﬂ{'\uf’ . __ __._ +aNotary Public in and for the county and state
aforesaid, d bereby cerdfy that, Efmer CopPoolS® | whose name is signed to the
foregoing writing, es _Manager” . and B Elaing, Buter

as Secretary of GSR, LLC, have acknowledged the same before me in my said county and state
10 be the act and deed of seid corporation.

Given under my hand this _|34h day of Jouany ,20{2. .

My commission expires: AT I

T 3n¢.ry1=ublic =
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STATE OF WEST VIRGINIA,
counryor_Rakigh_ to.wr:

1 Shocey R.Afhur aNotary Poblicinand for the oounty sod st
aforessid, do hereby certify that, J0mes Femy TMWEY" | whoso name is sigaed to the
foregoiog writing, s _MarQder e 8 Bary Butter

nmofmmnmmmmmﬁamcbdmmhmy

said county and statt to be the act and deed of said corporation.
Givenmdermy hend this )9 _dsyof_JONUAYY 20 |3,

Llidlacao
Roay B Qoo
Notary Riblic
COUNTYOF RALEIGH , TO-WIT:
e SwShae , 2 Notary Poblic in and for the county and state
aforesaid, do hereby centify that, B Elajng Budec _ _ _, whose name is signed to the
forcgoing wiiting,as __Dicedor ___wd _Stoowy R Acthuc s

Secretary of GLADE SYRINGS PROPERYY OWNERS ASSOCIATION, bave
acknowledged the same before me in my said county and stete to be the act and deed of said

corporation.
Given under my hand this_{3* day of JJanuany ,20.19 .
My commission expires: _thegtemker Lot
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STATE OF WEST VIRGINIA,
COUNTY OF \ng\»g , TO-WIT:

L Jamern K Battpm,., aNotary Public in and for the county and state
aforesnid, do bereby certify that, Tm", M. Stafhord , whose neme is signed to the
foregoing writing bearing date the 5'%  day of _O&™ o€ , 20/, bas
acknowledged the seme before me in my said county and stute.

Given wndermy band this 5% _dayof ocreper 201 .

My commission expires: OCiogrn Ly doiR

OFRCIAL ARAL
NOTARY PUBLIC
BTATE OF WIS T NG MU
TAEzA K. CATEMAN. | .
uﬁm.w::r y Notary Public

STATE OF WEST VIRGINIA,

COUNTY OF » TO-WET:

L___ . __» 2 Notary Public in and for the county and state
aforessid, do hereby certify tou, s , whose name is signed 1o the

foregoing writing bearing date the day of - 2, bas
acknowledged the same befare me in my said county end state,
Givenundermyhandthis ___ dayof 20 .
T Notaypublie
6
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Legal Description of Property to be attached to Supplemental Declarations of Covenants
amd Restrictions for Tracy Meadows Stafford

Property Address: 363 O1d Farm Road
Property Deed recorded at Book 5017 Page 1400

BEGINNING et a two-inch (2} iron pipe on the aorthern right of way line of Old Farm
Road, said pipe being situated radially and N 29° 22.7° W 25.00 feet from P.O.C. Sta

65 + 12.58; thence following 8 929.93 — foot radius curve to the right for an arc of §9.76
feet (chord: S 62° 27.7° W 59.75 feet) to » point at right angles to and N 25° 41.8°

W 25,00 feet from P.T. Sta 65 + 73.95; thence continning with said right of way line, 5
64° 182" W, 112.85 feet to u two-inch (2”) iron pipe at right angles to a P.O.T. 5ta. 66 +
86.80; thence leaving Old Farm Road, N 28° 37.5” W 211.07 feet to a one-halfinch
(1/2") iton pipe; thence N 65° 32.5° E 173.48 feet to a one-half inch (1/27) iron pipe;
thence S 28° 278" E 205.35 fect 1o the point of BEGINNING and containing 0.528 acre,
more or less, and being LOT 94, GREENBRIER HOMESITES.

Bates-000090
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ASSIGNMENT AND ASSUMPTION OF DEVELOPER RIGHTS

THIS ASSIGNMENT AND ASSUMPTION OF DEVELOPER RIGHTS
(“Assignment”) is made as of October 20, 2010, by and between. COOPER LAND
DEVELOPMENT, INC., an Arkansas corporation (“CLD” and “Developer™) as assignor, and
JUSTICE HOLDINGS, LLC, a West Virginia limited liability company (“Justice™), as
assignee (“Justice”). CLD and Justice are referred to herein from time to time collectively as the
“Parties,” and individually as a “Party.”

WHEREAS, CLD filed various plats and as Developer filed an instrument entitled
“Declaration of Covenants and Restrictions Glade Springs Village, West Virginia” dated May
25, 2001 and recorded in the office of the Raleigh County Clerk on May 30, 2001 at 15:00 in
Book 5004 at Pages 6485 et seq. (the “Master Declaration”). The Master Declaration
established, among other things, restrictive covenants and set forth various rights and obligations

of the Developer thereunder; and

WHEREAS, the Master Declaration has been supplemented from time to time by the
filing of record of various Supplemental Declarations; and

WHEREAS, CLD and James C. Justice Companies, Inc., a West Virginia corporation
(“JCIC”) are parties to that certain Purchase Agreement dated July 20, 2010 (the “Purchase
Agreement”) whereby CLD agreed to convey to JCJC certain real properties and other assets in
return for funds and the assumption by JCJC of certain liabilities of CLD, and

WHEREAS, JCJC assigned, with CLD’s consent, all of JCIC’s rights, duties and
obligations under the Purchase Agreement to Justice and Justice assumed all of such rights,
duties and obligations; and

WHEREAS, pursuant to the Purchase Agreement CLD agreed to assign and transfer
unto Justice and Justice agreed to accept and assume all of CLD’s rights, duties and obligations
as Developer under the Master Declaration, as supplemented, subject to the terms and conditions

provided herein; and

WHEREAS, to provide notice of the assignment of the Developer Rights ( as defined
below) regarding all real property defined under the Master Declaration as Glade Springs
Village, and the assumption thereof by Justice, the Parties wish to execute and deliver a
recordable instrument evidencing such assignment and assumption;

NOW, THEREFORE, in consideration of Ten Dollars ($10.00) paid by Justice to CLD
and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, Justice hereby covenants and agrees with CLD, as follows:

1. Recitals. The foregoing recitals are true and correct and are incorporated herein
as if set forth at length.

26137.1 1071872010



2. Assignment and Assumption. In accordance with Article II, Section 4 of said
Master Declaration CLD hereby assigns, transfers and conveys to Justice any and all of its rights,
duties, reservations and obligations as Developer set forth in said Master Declaration
(collectively, the “Developer Rights™) as may apply to all real property defined as Glade Springs
Village under Article I, Section 9 of the Master Declaration and Justice hereby accepts and
assumes and agrees to perform, timely and fully, all obligations of CLD contained in or part of

the Developer Rights set forth in said Master Declaration.

3. CLD Released. CLD and Justice further acknowledge and agree that upon the
assignment, transfer and conveyance of all the Developer Rights from CLD to Justice, CLD, as
Developer under said Master Declaration, shall, without the action of any person being required,
immediately be released and discharged as to and from any and all liability incident to such
rights, duties, reservations and obligations thereunder pursuant to Article XVII, Section 7 of said

Master Declaration.

4. Miscellaneous Provisions.

(a) Invalid Provisions. If any provision of this Assignment is held to be
illegal, invalid or unenforceable under present or future laws, such provision shall be modified to
the minimum extent necessary to make such provision valid and enforceable, and the remainder
of this Assignment shall remain in full force and effect and shall not be affected by the illegal,
invalid or unenforceable provision prior its modification.

(b) Notices. Notices. Any notices required or permitted to be given under
this Agreement (and, unless otherwise expressly provided therein, under any document delivered
pursuant to this Agreement) shall be given in writing and shall be deemed received: (i) when
personally delivered to the relevant Party at such Party's address as set forth below, (ii) if sent by
mail (which must be certified or registered mail, postage prepaid), when received or rejected by
the relevant Party at such Party's address indicated below, or (iii) if sent by facsimile
transmission, when confirmation of delivery is received by the sending Party:

If to Justice: Justice Holdings, LL.C
Glade Springs Resort
255 Resort Drive
Daniels, WV 25832
ATTN: Elmer Coppoolse
Voice: (304)-763-2000
Fax: (304)-763-4990

If to CLD: Cooper Land Development, Inc.
903 North 47th Street
Rogers, AR 72756
ATTN: President
General Counsel
Phone: (479)-246-6500
Fax:  (479)-246-6695

26137.1 10/18/2010



Each Party may change its address for purposes of this Section 4(b) by proper notice to
the other Parties.

(© Expenses. Each Party shall pay all expenses incurred by such Party in
preparing to consummate and consummating the transactions provided for herein.

(d) Successors and Assigns. This Assignment will be binding upon and inure
to the benefit of the Parties and their respective successors and permitted assigns, but will not be
assignable or delegable by any Party without the prior written consent of the other Party, which
may be withheld in the sole and absolute discretion of such Party.

()  Waiver. No Party’s failure or delay in exercising any right, power or
privilege shall be a waiver of such right, power or privilege; nor shall any single or partial
exercise of any such right, power or privilege preclude any other exercise thereof or the exercise
of any other right, power or privilege.

63 Entire Agreement. With the exception of the Purchase Agreement, this
Assignment supersedes any other agreement, whether written or oral, that may have been made
or entered into by any Party or any of their respective affiliates (or by any director, officer or
representative thereof) relating to the matters contemplated hereby. This Assignment and the
Purchase Agreement constitute the entire agreement by and among the Parties regarding the
subject of this Assignment and there are no agreements or commitments by or among such
Parties except as expressly set forth herein and therein.

(2) No Third Party Beneficiaries. No person or entity not a party to this
Assignment shall be deemed to be a third party beneficiary hereunder or entitled to any rights
hereunder.

(h) Further Assurances. From time to time, as and when requested by any
Party, the other Party will execute and deliver, or cause to be executed and delivered, all such
documents and instruments as may be reasonably necessary to consummate the transactions

contemplated by this Assignment.

(i) Governing Law. THIS ASSIGNMENT, INCLUDING, WITHOUT
LIMITATION, THE INTERPRETATION, CONSTRUCTION AND VALIDITY HEREOF,
SHALL BE GOVERNED BY THE LAWS OF THE STATE OF WEST VIRGINIA.

() Execution in Counterparts. This Assignment may be executed in two or
more counterparts, each of which will be deemed an original, but all of which together will
constitute one and the same agreement.

(k) Titles and Headings. Titles and headings to sections herein are inserted
for convenience of reference only, and are not intended to be a part of or to affect the meaning or
interpretation of this Assignment.

26137.1 10/18/2010



)] Certain Interpretive Matters and Definitions.

@) Unless the context otherwise requires: (aa) all references to
Sections, Articles or Schedules are to Sections, Articles or Schedules of or to this Assignment,
(bb) each term defined in this Assignment has the meaning assigned to it, (cc) words in the
singular include the plural and vice versa, (dd) the term "person” means any natural person or
entity; (ee) the words "herein,” "hereof,” "hereunder” and words of like import shall refer to this
Assignment as a whole and not to any particular section or subdivision of this Assignment; and
(ff) the words "include,” "includes" and "including" are not limiting. All references to "$" or
dollar amounts will be to lawful currency of the United States of America.

(ii)  No provision of this Assignment will be interpreted in favor of, or
against, either of the Parties by reason of the extent to which either such Party or its counsel
participated in the drafting thereof or by reason of the extent to which any such provision is
inconsistent with any prior draft hereof or thereof.

(m) No Recourse. Notwithstanding any of the terms or provisions of this
Assignment, each Party agrees that neither Party nor any person acting on such Party’s behalf
may assert any claims or cause of action against any officer, director, stockholder, member or
equity owner of the other Party in connection with or arising out of this Assignment or the

transactions contemplated hereby.

IN WITNESS WHEREOF, the Parties, intending to be bound hereby, affix the
signature of a duly authorized officer as of the day first above written.

COOPER LAND DEVELOPMENT, INC. JUSTICE HO

By: _% By: St
Title: Title: a Hﬁ_ﬂ_/
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STATE OF ARKANSAS )
)ss.  ACKNOWLEDGMENT
COUNTY OF BENTON )

On this day before me, the undersigned, a Notary Public duly qualified, commissioned and
acting within and for the said state and county, appeared in person the within named Randy Brucker,
who declared that he was the duly elected and acting President of COOPER LAND
DEVELOPMENT, INC., to me well known, or proven through satisfactory evidence, who stated
that he had so signed, executed and delivered said foregoing instrument in the capacity, and for the
consideration, uses and purposes therein mentioned and set forth in all respects.

WITNESS my hand and Seal on this l‘?s‘“‘ day of October, 2010.

Notary Public

My Commission Expires: i,
y P % oE Wo(’fg
Thee 4 2012

F c,cmm
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NOTARY
i PUBLIC |
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STATEOF _ WV )
)ss. ACKNOWLEDGMENT

COUNTY OF Palgﬁ' i )

On this day before me, the undersigned, a Notary Public duly qualified, commissioned and
acting within and for the said state and county, appeared in person the within named
wahz-n“\ .Bal\ who declared that he was the duly elected and acting Managing Member of
JUSTICE HOLDINGS, LLC., to me well known, or proven through satisfactory evidence, who
stated that he had so signed, executed and delivered said foregoing instrument in the capacity, and
for the consideration, uses and purposes therein mentioned and set forth in all respects.

WITNESS my hand and Seal on this 22 “'day of October, 2010.

C

Notary Public a&

My Commission Expires:

OFFICJAL SEAL
STATE OF WEST VIRGINIA
NOTARY PUBLIC

{
12 -1% -208 ¢
JOSHUA D. NUNLEY :
{

106 LOCKHEED DRIVE
BEAVER, WV 25813
lon expires D ber 18, 2018
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ASSIGNMENT AND ASSUMPTION OF
FUTURE DEVELOPMENT LIABILITY

THIS ASSIGNMENT AND ASSUMPTION OF FUTURE DEVELOPMENT LIABILITY
(this “Assignment™) is made and entered into as of the 20™ day of October, 2010 by and between
COOPER LAND DEVELOPMENT, INC., an Arkansas corporation (“CLD") and JUSTICE
HOLDINGS, LLC, a West Virginia limited liability company (“Justice™). CLD and Justice are
referred to individually herein as a “Party,” and collectively as the “Parties.”

WITNESSETH

WHEREAS, CLD and James C. Justice Companies, Inc., a West Virginia corporation
(“JCIC”) entered into a Purchase Agreement dated July 20, 2010 (the “Purchase Agreement”) pursuant
to which, among other things, CLD agreed to sell and JCJC agreed to purchase certain assets owned by
CLD in Glade Springs Village (the “Village™), Beckley, Raleigh County, West Virginia and Justice
agreed to assume and thereafter satisfy fully certain liabilities of CLD; and

WHEREAS, JCJC assigned, with CLD’s consent, all of JCJC’s rights, duties and obligations
under the Purchase Agreement to Justice and Justice assumed all of such rights, duties and obligations;

and.

WHEREAS, upon the terms and conditions hereof CLD desires to assign and transfer to
Justice and Justice desires to assume all of CLD’s rights and obligations of every kind and character
comprising the Future Development Liability, as such term is defined below; and

WHEREAS, the Parties acknowledge that the Future Development Liability also includes
obligations of the Glade Springs Village Property Owners Association, Inc., a West Virginia nonprofit
corporation (“POA”), more particularly addressed herein;

NOW THEREFORE, in consideration of the above premises and Ten and 00/100 Dollars
($10.00) and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties agree as follows:

1. Assignment/Assumption. CLD does by these presents sell, assign, transfer and convey to
Justice all of CLD's rights, titles and interests and obligations and duties of CLD regarding:

(i) Installation of utilities, paving of roads and/or streets and installation of other
amenities in Glade Springs Village, Raleigh County, West Virginia consisting of, but not limited to,
engineering design, permitting, inspection, and construction and installation of: (a) a potable water
system; (b) a low-pressure sanitary sewer system; (c) underground electrical conduit and Aid-in-
Construction payments to, and as determined by, electric utilities; (d) underground telecommunications
conduit; () Aid-in-Construction payments for installation of the natural gas system; and (f) street crushed
stone base course and hot-mix asphalt concrete surface course, including all necessary and appropriate
appurtenances and accessories as required for proper function and operation of each such system (all such
systems, utilities, amenities, appurtenances and accessories are referred to collectively herein, for
convenience, as the “FDL Requirements”), all as may be referred to generally and set forth in the
Declaration of Covenants and Restrictions Glade Springs Village, West Virginia recorded on May 30,



2001 in the office of the Raleigh County Clerk, Raleigh County, West Virginia as Instrument #
500464835, Book 5004, Page 6485, as subsequently amended and supplemented (as so amended and
supplemented, collectively referred to herein as the “Declaration™), particularly (but not limited to)
Article VI of the Declaration “Plan For Construction and Maintenance of Common Properties”; and
Article VII of the Declaration “Plan For Construction and Maintenance of Limited Common Properties”

thereof; and

(ii) Installation of the FDL Requirements imposed by: (a) the Interstate Land Sales Full
Disclosure Act of 1968, as amended, and the rules and regulations promulgated by the U.S. Department
of Housing and Urban Development thereunder; or (b) any other law, rule, regulation of any federal,
state or local governmental entity or by administrative order of any governmental agency or by the order
of any court; and

(iii) Installation of the FDL Requirements imposed from or by any entity (governmental
or otherwise) or source;

(iv) Installation of the FDL Requirements as more particularly set forth in an Agreement
Regarding Future Development Liability and Escrow Release between CLD and Justice of even date

herewith; and

The obligations of CLD described in (i), (ii); (iii) and (iv) above are referred to
collectively herein as the “Future Development Liability.” And, as to each of (i), (ii), (iii) and (iv) above,
the Future Development Liability extends to and encompasses utilities, roads and/or streets and other
amenities within the physical boundaries of Glade Springs Village as shown on all plats recorded in the
public records of Raleigh County, West Virginia on the date hereof and as otherwise set forth in any
other deed, document, agreement or instrument regarding such installation of utilities, paving of road
and/or streets and installation of other amenities. The Parties further agree that construction and
installation of each utility system shall be meet all applicable minimum requirements as set forth by
federal, state, or local law or as set forth by the respective utility provider, and that, as to paving of roads
and streets, Justice shall complete such paving as depicted in the street sections attached hereto as Exhibit
A and by this reference made a part of this Assignment as set forth herein word-for-word.

Justice hereby accepts such rights, title and interest of CLD, and hereby assumes and
agrees to perform, timely, fully and in accordance with all of the terms and conditions thereof, from and
after the date hereof all of the duties, liabilities and obligations, of every kind and character, of CLD
comprising the Future Development Liability. Justice acknowledges and agrees with CLD that the cost of
performing the Future Development Liability is unknown and unliquidated at this time, and further
acknowledges and agrees that such uncertainty does not alter, limit, waive, abate or release, in whole or in
part, the duties, liabilities and obligations of Justice pursuant to this Assignment.

2. POA. The Parties acknowledge and agree that: (i) certain of CLD’s duties, liabilities and
obligations comprising the Future Development Liability have been assumed or contractually undertaken,
in whole or in part, by the POA, or otherwise have become the duty, liability or obligation of the POA
either by agreement with CLD or by the POA’s entering into agreements with third parties regarding the
installation of utilities, paving of road and/or streets and installation of other amenities in Glade Springs
Village; (ii) CLD remains, despite such assumption by the POA, obligated fully, as obligor, for such
Future Development Liability; (iii) CLD has loaned funds to the POA to fund the POA’s satisfaction of
all or part of the Future Development Liability, and such loans are outstanding on the date hereof; and

25692_4.DOC 2



(iv) such loans comprise part of the assets sold by CLD and purchased by Justice pursuant to the
Purchase Agreement.

Justice hereby specifically agrees: (a) that the Future Development Liability, as assigned
to and assumed by Justice hereunder, includes, without limitation, all of the obligations, duties and
labilities of the POA directly or indirectly arising from or related to the Future Development Liability,
including, without limitation, the installation of utilities, the paving of road and/or streets and the
installation of other amenities in Glade Springs Village; (b) to cause the POA from time to time to
satisfy, fully and timely, all such obligations, duties and liabilities; and (c) to loan or otherwise make
available to the POA from time to time funds sufficient to allow the POA to satisfy all such obligations
timely, fully and in accordance with their terms.

3. Indemnification. Justice does hereby indemnify and hold CLD harmless from and against
any and all liabilities, claims or causes of action arising in connection with Justice’s failure to satisfy the
Future Development Liability fully, timely and in accordance with the terms and conditions thereof and
hereof, regardless of whether the Future Development Liability is determined to be the duty, obligation or
liability of CLD, the POA or both.

4. Miscellaneous Provisions.

(a) Invalid Provisions. If any provision of this Assignment is held to be illegal,
invalid or unenforceable under present or future laws, such provision shall be modified to the
minimum extent necessary to make such provision valid and enforceable, and the remainder of this
Assignment shall remain in full force and effect and shall not be affected by the illegal, invalid or
unenforceable provision prior its modification.

(b) Notices. Any notices required or permitted to be given under this Agreement
(and, unless otherwise expressly provided therein, under any document delivered pursuant to this
Agreement) shall be given in writing and shall be deemed received: (i) when personally delivered to
the relevant Party at such Party's address as set forth below, (ii) if sent by mail (which must be certified
or registered mail, postage prepaid), when received or rejected by the relevant Party at such Party's
address indicated below, or (iii) if sent by facsimile transmission, when confirmation of delivery is
received by the sending Party:

If to Buyer:  Justice Holdings, LL.C
Glade Springs Resort
255 Resort Drive
Daniels, WV 25832
ATTN: Elmer Coppoolse
Voice: (304)-763-2000
Fax:  (304)-763-4990

If to Seller:  Cooper Land Development, Inc.
903 North 47th Street
Rogers, AR 72756
ATTN: President
General Counsel
Phone: (479)-246-6500
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Fax: (479)-246-6695

Each Party may change its address for purposes of this Section 4(b) by proper notice to the
other Parties.

(c) Expenses. Each Party shall pay all expenses incurred by such Party in preparing
to consummate and consummating the transactions provided for herein.

(d) Successors and Assigns. This Assignment will be binding upon and inure to the
benefit of the Parties and their respective successors and permitted assigns, but will not be assignable
or delegable by any Party without the prior written consent of the other Party, which may be withheld
in the sole and absolute discretion of such Party.

(e) Waiver. No Party’s failure or delay in exercising any right, power or privilege
shall be a waiver of such right, power or privilege; nor shall any single or partial exercise of any such
right, power or privilege preclude any other exercise thereof or the exercise of any other right, power
or privilege.

€3] Entire Agreement. With the exception of the Purchase Agreement, this
Assignment supersedes any other agreement, whether written or oral, that may have been made or
entered into by any Party or any of their respective affiliates (or by any director, officer or
representative thereof) relating to the matters contemplated hereby. This Assignment and the Purchase
Agreement constitute the entire agreement by and among the Parties regarding the subject of this
Assignment and there are no agreements or commitments by or among such Parties except as expressly
set forth herein and therein.

(g) No Third Party Beneficiaries. No person or entity not a party to this
Assignment shall be deemed to be a third party beneficiary hereunder or entitled to any rights
hereunder.

(h) Further Assurances. From time to time, as and when requested by any Party, the
other Party will execute and deliver, or cause to be executed and delivered, all such documents and
instruments as may be reasonably necessary to consummate the transactions contemplated by this

Assignment.

i) Governing Law. THIS ASSIGNMENT, INCLUDING, WITHOUT
LIMITATION, THE INTERPRETATION, CONSTRUCTION AND VALIDITY HEREOF, SHALL
BE GOVERNED BY THE LAWS OF THE STATE OF WEST VIRGINIA,

()] Execution in Counterparts. This Assignment may be executed in two or more
counterparts, each of which will be deemed an original, but all of which together will constitute one
and the same agreement.

k) Titles and Headings. Titles and headings to sections herein are inserted for
convenience of reference only, and are not intended to be a part of or to affect the meaning or
interpretation of this Assignment.
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O Certain Interpretive Matters and Definitions.

(i) Unless the context otherwise requires: (aa) all references to Sections,
Articles or Schedules are to Sections, Articles or Schedules of or to this Assignment, (bb) each term
defined in this Assignment has the meaning assigned to it, (cc) words in the singular include the plural
and vice versa, (dd) the term "person" means any natural person or entity; (ee) the words "herein,”
"hereof,” "hereunder" and words of like import shall refer to this Assignment as a whole and not to any
particular section or subdivision of this Assignment; and (ff) the words "include,” "includes" and
“including" are not limiting. All references to "$" or dollar amounts will be to lawful currency of the

United States of America.

(i)  No provision of this Assignment will be interpreted in favor of, or
against, either of the Parties by reason of the extent to which either such Party or its counsel
participated in the drafting thereof or by reason of the extent to which any such provision is
inconsistent with any prior draft hereof or thereof.

(m) No Recourse. Notwithstanding any of the terms or provisions of this
Assignment, each Party agrees that neither Party nor any person acting on such Party’s behalf may
assert any claims or cause of action against any officer, director, stockholder, member or equity owner
of the other Party in connection with or arising out of this Assignment or the transactions contemplated
hereby unless the liability for such claims or causes of action are set forth in writing, such as, but not

limited to, a guaranty.

IN WITNESS WHEREQF, this Assignment has been executed and delivered effective as of the
Effective Date.

JUSTICE HOLDINGS, L

By: £ /
Title: Mhanaees

COOPER LAND DEVELOPMENT, INC.
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STATEOF_ W{
)ss. ACKNOWLEDGMENT

COUNTY OF Eglgﬂg )

On this day before me, the undersigned, a Notary Public duly qualified, commissioned and
acting within and for the said state and county, appeared in person the within named

ﬂ%zlmﬁm, who declared that he was the duly elected and acting Managing Member of

JUSTICE HOLDINGS, LLC., to me well known, or proven through satisfactory evidence, who
stated that he had so signed, executed and delivered said foregoing instrument in the capacity, and
for the consideration, uses and purposes therein mentioned and set forth in all respects.

WITNESS my hand and Seal on this Rd‘ﬁay of October, 2010.

%&\-ﬁ%

Notary Public

My Commission Expires: I — -

G, OFFICIAL SEAL (

%, STATE OF WEST VIRGINIA {

b Gk NOTARYPUBLIC
JOSHUA D. NUNLEY

106 LOCKHEED DRIVE ‘

(

A

|12 -1R -2014

BEAVER, WV 25813
My commigsion expllee Decembar 15 2019

e i e
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STATE OF ARKANSAS )

)ss.  ACKNOWLEDGMENT
COUNTY OF BENTON )

On this day before me, the undersigned, a Notary Public duly qualified, commissioned and

acting within and for the said state and county, appeared in person the within named Randy Brucker,
who declared that he was the duly elected and acting President of COOPER LAND

DEVELOPMENT, INC., to me well known, or proven through satisfactory evidence, who stated

that he had so signed, executed and delivered said foregoing instrument in the capacity, and for the
consideration, uses and purposes therein mentioned and set forth in all respects.

WITNESS my hand and Seal on this \XQ\%ay of October, 2010.

Ol Wesd

Notary Public

My Commission Expires:

“““ulm,,,”

s“g,s\%.yv 0'('32’)'-.-
& comm 0
Dec ] ‘, 20\ §

(%)

iq} PUBLIC F

LT

l"

"ﬂEE(MY *

W
b AT
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TERMINATION AGREEMENT

This TERMINATION AGREMENT (the “Termination Agreement”), dated as
of August 31, 2015, is entered into by and among COOPER LAND DEVELOPMENT,
INC., an Arkansas corporation (“CLD”) and JUSTICE HOLDINGS, LLC, a West
Virginia limited liability company (“Justice”). CLD and Justice are collectively referred
to herein from time to time as the “Parties,” and individually as a “Party.”

RECITALS:

A. CLD and James C. Justice Companies, Inc., a West Virginia corporation
(the "Justice Company") entered into a Purchase Agreement dated July 20, 2010 (the
“Purchase Agreement”) pursuant to which, among other things, CLD agreed to sell and
assign to the Justice Company and the Justice Company agreed to purchase and assume
certain contracts (the “Contracts Receivable) owned by CLD arising from CLD’s
business operations in Glade Springs Village, Beckley, Raleigh County, West Virginia.

B. The Justice Company assigned, with CLD’s consent, all of its rights,
duties and obligations under the Purchase Agreement to Justice and Justice assumed all

of such rights, duties and obligations.

C. In addition, pursuant to the requirements of the Purchase Agreement, on
October 20, 2010 CLD and Justice entered into: (i) a Servicing Agreement (the "SA");
(ii) a Security Agreement (the "Security Agreement"); and (iii) an Agreement Regarding
Future Development Liability And Escrow Release (the "Future Development
Agreement"). For convenience, the SA, the Security Agreement and the Future
Development Agreement are referred to collectively herein as the "Contracts Receivable

Agreements."

D. Upon the terms and conditions hereinafter provided the Parties have
agreed to terminate the Contracts Receivable Agreements and desire to reduce their

agreements to writing.

NOW THEREFORE, in consideration of the above Recitals, the mutual
agreements herein contained and other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the Parties agree as follows:

1. Termination of Contracts Receivable Agreements. Subject to the terms

and conditions of this Termination Agreement, the Parties agree that the Contracts
Receivable Agreements are hereby terminated, with such termination effective as of

12:01 a.m. on August 31, 2015.



2. Modification of Liabilities. As part of the Parties' termination of the
Contracts Receivable Agreements set forth herein, the Parties wish to confirm a previous
oral agreement between them.

(a) Accordingly, the Parties acknowledge and agree that:

@) Certain lots, more particularly identified below in this
Section 2 (collectively, the "Excluded Lots"), have not been: (aa) placed into inventory
for sale by either CLD or Justice; and (bb) sold by either CLD or Justice; and

(1)  The Excluded Lots were eliminated, by agreement of the
Parties, from Exhibits A and B to the Future Development Agreement.

(b) Such Excluded Lots are more particularly identified as follows:

@ Queensglade Subdivision: Block 2, Lots 1-66, containing
66 lots.

(i)  Queensglade Subdivision: Block 4, Lots 6-21 and
51-57, containing 23 lots.

(i)  Queensglade Subdivision: Block 5, Lots 1-18, containing
18 lots.

3. Representations of the Parties. Justice and CLD represent each to and for
the benefit of the other that such Party has not made, in whole or in part, any assignment,
subcontracting, transfer, conveyance, or other disposition of: (i) the Contracts Receivable
Agreements; (ii) any interest of any kind or character in the Contracts Receivable
Agreements; or (iii) any claim, demand, obligation, liability, action, or cause of action
arising directly or indirectly from the Contracts Receivable Agreements,

Each Party further hereby represents and warrants to the other Party that:
(aa) all consents or approvals required of third parties (including, but not limited to, its
governing board or trustee) for the execution, delivery and performance of this
Termination Agreement by such Party have been obtained; (bb) each Party has the right
and authority to enter into and perform its covenants contained in this Termination
Agreement; (cc) the signatory to this Termination Agreement is authorized to sign this
document on behalf of such Party under such consents or approvals; and (dd) this
Termination Agreement is binding on such Party and enforceable against such Party in
accordance with these terms except as such enforceability is limited by applicable
bankruptcy, insolvency, reorganization, moratorium and similar laws affecting the
enforcement of creditors' rights generally.

4, Governing Law; Waiver of Jury Trial; Consent To Jurisdiction.
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(2) Govemning Law. This Agreement, including, without limitation,
the interpretation, construction and validity hereof, shall be construed in accordance with
and governed by the laws of the State of Arkansas.

(b)  Exclusive Jurisdiction. JUSTICE AND CLD AGREE THAT ALL
DISPUTES AMONG THEM ARISING OUT OF, CONNECTED WITH, RELATED TO
OR INCIDENTAL TO THE RELATIONSHIP ESTABLISHED BETWEEN THEM IN
CONNECTION WITH THIS AGREEMENT AND OTHER AGREEMENTS
BETWEEN THEM AND WHETHER ARISING IN CONTRACT, TORT, EQUITY OR
OTHERWISE, SHALL BE RESOLVED ONLY BY STATE OR FEDERAL COURTS
LOCATED IN ARKANSAS, AND EACH WAIVES ANY OBJECTION BASED ON
VENUE OR FORUM NON CONVENIENS WITH RESPECT TO ANY ACTION
INSTITUTED THEREIN, BUT EACH ACKNOWLEDGES THAT ANY APPEALS
FROM THOSE COURTS MAY HAVE TO BE HEARD BY A FEDERAL COURT
LOCATED OUTSIDE OF ARKANSAS. JUSTICE WAIVES IN ALL DISPUTES ANY
OBJECTION THAT IT MAY HAVE TO THE LOCATION OF THE COURT

CONSIDERING THE DISPUTE.

(© Waiver Of Jury Trial. JUSTICE AND CLD WAIVE ANY
RIGHT TO HAVE A JURY PARTICIPATE IN RESOLVING ANY DISPUTE,
WHETHER SOUNDING IN CONTRACT, TORT, OR OTHERWISE, BETWEEN CLD
AND JUSTICE ARISING OUT OF, CONNECTED WITH, RELATED TO OR
INCIDENTAL TO THE RELATIONSHIP ESTABLISHED BETWEEN THEM IN
CONNECTION WITH THIS AGREEMENT OR ANY OTHER INSTRUMENT,
DOCUMENT OR AGREEMENT EXECUTED OR DELIVERED IN CONNECTION
THEREWITH OR THE TRANSACTIONS RELATED THERETO. JUSTICE AND
CLD HEREBY AGREE AND CONSENT THAT ANY SUCH CLAIM, DEMAND,
ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY COURT TRIAL
WITHOUT A JURY AND THAT ANY PARTY MAY FILE AN ORIGINAL
COUNTERPART OR A COPY OF THIS AGREEMENT WITH ANY COURT AS
WRITTEN EVIDENCE OF THE CONSENT OF THE PARTIES HERETO TO THE
WAIVER OF THEIR RIGHT TO TRIAL BY JURY.

5. Miscellaneous Provisions.

(a) Invalid Provisions. If any provision of this Agreement is
held to be illegal, invalid or unenforceable under present or future laws, such provision
shall be modified to the minimum extent necessary to make such provision valid and
enforceable, and the remainder of this Agreement shall remain in full force and effect and
shall not be affected by the illegal, invalid or unenforceable provision prior its

modification.

(b) Notices. Any notices required or permitted to be given
under this Agreement (and, unless otherwise expressly provided therein, under any
document delivered pursuant to this Agreement) shall be given in writing and shall be
deemed received: (i) when personally delivered to the relevant Party at such Party's
address as set forth below, (ii) if sent by mail (which must be certified or registered mail,

3
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postage prepaid), when received or rejected by the relevant Party at such Party's address
indicated below, or (iii) if sent by facsimile transmission, when confirmation of delivery
is received by the sending Party:
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If to Justice: Justice Holdings, LLC
Glade Springs Resort
255 Resort Drive
Daniels, WV 25832
ATTN: Elmer Coppoolse
Voice: (304)-763-2000
Fax: (304)-763-4990

Ifto CLD:  Cooper Land Development, Inc.
903 North 47th Street, Suite 101
Rogers, AR 72756
Phone: 479-246-6500
Fax:  479-246-6695
ATTN: President
General Counsel

Each Party may change its address for purposes of this Section 5(b) by proper
notice to the other Parties.

(c) Expenses. Except as otherwise expressly provided herein,
each of the Parties shall pay all expenses incurred by such Party in preparing to
consummate and consummating the transactions provided for herein.

(d) Successors and Assigns. This Agreement will be binding
upon and inure to the benefit of the Parties and their respective successors and permitted
assigns, but will not be assignable or delegable by any Party, in whole or in part, or by
operation of law, without the prior written consent of the other Party.

(e) Waiver. No failure or delay on the part of any Party in
exercising any right, power or privilege hereunder or under any of the documents
delivered in connection with this Agreement shall operate as a waiver of such right,
power or privilege; nor shall any single or partial exercise of any such right, power or
privilege preclude any other or future exercise thereof or the exercise of any other right,

power or privilege.

63) Entire Agreement. This Agreement (including the Exhibits
to this Agreement, if any) supersedes any other agreement, whether written or oral, that
may have been made or entered into by any Party or any of their respective Affiliates (or
by any director, officer or representative thereof) relating to the matters contemplated
hereby. This Agreement (together with the Exhibits) constitutes the entire agreement by
and among the Parties and there are no agreements or commitments by or among such
Parties except as expressly set forth herein.

(g) Amendments and Supplements. This Agreement may be
amended or supplemented at any time only by additional written agreements signed by

the Parties.



(h)  No Third Party Beneficiaries. No person or entity not a
Party to this Agreement shall be deemed to be a third Party beneficiary hereunder or

entitled to any rights hereunder.

6] Further Assurances. From time to time, as and when
requested by any Party, the other Parties will execute and deliver, or cause to be executed
and delivered, all such documents and instruments as may be reasonably necessary to
consummate the transactions contemplated by this Agreement.

§)) Execution in Counterparts. This Agreement may be
executed in two or more counterparts, each of which will be deemed an original, but all
of which together will constitute one and the same agreement.

(k)  Titles and Headings. Titles and headings to sections herein
are inserted for convenience of reference only, and are not intended to be a part of or to

affect the meaning or interpretation of this Agreement.

M Certain Interpretive Matters and Definitions.

) Unless the context otherwise requires: (aa) all
references to Sections, Articles or Schedules are to Sections, Articles or Schedules of or
to this Agreement, (bb) each term defined in this Agreement has the meaning assigned to
it, (cc) words in the singular include the plural and vice versa, (dd) the term "person"
means any natural person or entity; (ee) the words "herein,” "hereof,” "hereunder”" and
words of like import shall refer to this Agreement as a whole and not to any particular
section or subdivision of this Agreement; and (ff) the words "include,” "includes" and
"including" are not limiting. All references to "$" or dollar amounts will be to lawful

currency of the United States of America.

(ii)  No provision of this Agreement will be interpreted
in favor of, or against, either of the Parties by reason of the extent to which either such
Party or its counsel participated in the drafting thereof or by reason of the extent to which
any such provision is inconsistent with any prior draft hereof or thereof.

(m) No Recourse. Notwithstanding any of the terms or
provisions of this Agreement, each Party agrees that neither Party nor any person acting
on such Party’s behalf may assert any claims or cause of action against any officer,
director, stockholder, member or equity owner of the other Party in connection with or
arising out of this Agreement or the transactions contemplated hereby unless the liability
for such claims or causes of action are set forth in writing, such as, but not limited to, a

guaranty.

(n) No Offer. The submission of this Agreement for signature
by either Party shall not be deemed an offer, nor shall either Party have any rights arising



therefrom unless and until this Agreement is fully executed by a duly authorized
representative of both Parties.

(0)  Construction. The Parties acknowledge that each Party and
each Party's counsel have reviewed and revised this Agreement and that the normal rule
of construction to the effect that any ambiguities are to be resolved against the drafting
party will not be employed in the interpretation of this Agreement or any amendments or

schedules hereto.

() Time. Time is of the essence in this Agreement.

(@  Specific Performance. Either Party shall be entitled to
seek, in the event of a default by the other Party, the judicial remedy of specific

performance.

§9) Non-Merger. The provisions of all sections of this
Agreement (and the representations, warranties and covenants set forth herein) that from
their sense and context are intended to survive the closing shall so survive for a period of
one (1) year, as set forth in this Agreement, and shall not be merged into any documents

of conveyance or otherwise.

(s) Definitions. All capitalized terms used herein but not
expressly defined herein shall have the meaning ascribed thereto in the Contracts

Receivable Agreements.
® Binding Agreement. In the event of any conflict between

the terms of the Contracts Receivable Agreements and the terms of this Termination
Agreement, the terms of this Termination Agreement shall control.

(u)  Voluntary Agreement. The Parties acknowledge and agree
that the Parties have read this Termination Agreement and the mutual releases contained
in it and, upon advice of counsel, they have freely and voluntarily entered into this

Termination Agreement.

[Signature Page Follows]
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IN WITNESS WHEREOF, the Parties have caused this Termination Agreement
to be executed by their respective duly authorized officers as of the Effective Date.

CLD:
Cooper Land Development, Inc.

Title: V/ce t7ec. (-

JUSTICE:

Justice Holdings, LLC

By: Z_/é/%
Title: ng [ 2 FET
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ACKNOWLEDGEMENT

STATE OF ARKANSAS )
) SS.
COUNTY OF BENTON )
On this | s day of __» 2015, before me, the undersigned, a Notary Public in and

for the county and state aforesaid, personally appeared ™M -Ka~t fycae/” to me known to be
the identical person who signed the name of the maker thereof to the within and foregoing

instrument as its \ice ? (es] desd on behalf of Cooper Land Development, Inc., an Arkansas
corporation and acknowledged to me that he executed the same as his free and voluntary act and

deed, and as the free and voluntary act and deed of said corporation for the uses and purposes
therein set forth.
Given under my hand and seal the day and yeaf/l,asf ﬁbovq)vmt? s 7
' £ A L)

/

VR 7 ).
[~ NOTARYPUBLIC /*
L~

My Commission Expires: ! l No?o:r’sl'%'{‘l INE £ AYk?:ﬁZos
)1 -2) A
ACKNOWLEDGEMENT
STATE OF WEST VIRGINIA ; .

COUNTY OFALENBRZER. )

On this &7 day ofJuéas r , 2015, before me, the undersigned, a Notary Public in and
for the county and state aforesaid, personally appeared\ 7am &5 7. MZLERO me known 1o be
the identical person who signed the name of the maker thereof to the within and foregoing
instrument as its MANAEGERon behalf of the Justice Holdings, LL.C, a West Virginia limited
liability company and acknowledged to me that he/she executed the same as his/her free and
voluntary act and deed, and as the free and voluntary act and deed of said limited liability
company for the uses and purposes therein set forth.

Given under my hand and seal the day and year last above-written.

My Commission Expires:

OFFICIAL SEAL
Karen Stanley
Notary Public
State of West Virginia
My Commission Expires
December 30, 2022
HC 66 Box 316
Renick, WV 24966

(2/3°[20 x5
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CLOSING AGREEMENT

This CLOSING AGREEMENT (the “Closing Agreement”) is made and entered
into as of October 20, 2010 (the “Execution Date”) between and among COOPER LAND
DEVELOPMENT, INC. (“Seller”), an Arkansas corporation, JAMES C. JUSTICE
COMPANIES, INC., a West Virginia corporation (“Justice”) and JUSTICE HOLDINGS, LLC, a
West Virginia limited liability company (“Buyer”) and an affiliate of Justice. Buyer, Justice and
Seller are sometimes hereinafter referred to collectively as the “Parties” and each individually as

a“Party.”
WITNESSETH:

WHEREAS, Seller and Justice have entered into a Purchase Agreement dated as of July
20, 2010 (the "Purchase Agreement") regarding the sale by Seller and the purchase by Justice of
the Cooper Properties, as such term is defined in the Purchase Agreement, located in or relating
to Glade Springs Village, Raleigh County, West Virginia; and

WHEREAS, Justice desires to assign its rights and obligations under the Purchase
Agreement to Buyer, and, in connection therewith, to guarantee to Seller the performance of
Buyer under the Purchase Agreement and all documents to be entered into by the Parties in
furtherance of the transactions contemplated by the Purchase Agreement; and

WHEREAS, the Parties desire to consummate the transactions contemplated by the
Purchase Agreement, and further desire to enter into this Closing Agreement in furtherance

thereof;

NOW, THEREFORE, in light of the premises set forth above and the mutual
agreements of the Parties set forth herein, the Parties agree as follows:

1. Purchase Price Adjustment. The Parties agree that the Purchase Price set forth in
the Purchase Agreement of Eleven Million Six Hundred Twenty Five Dollars ($11,625,000)
shall be adjusted, as agreed between the Parties, in the manner set forth upon the closing
statement (the “Closing Statement”) set forth upon Exhibit A, attached hereto and by this
reference made a part of this Closing Agreement, and that Exhibit A sets forth the final Purchase
Price to be paid by Buyer to Seller via wire transfer of immediately available funds to an account

designated by Seller.

2. Guaranty. Justice hereby agrees to execute and deliver, on the date hereof (the
“Closing Date”), to: (i) Seller the Guaranty (the “Guaranty”) in the form attached hereto as
Exhibit B and by this reference made a part of this Closing Agreement, wherein and whereby
Justice shall guarantee the obligations of Buyer both under the Purchase Agreement and under all
other instruments, documents and agreements executed in furtherance of the transactions
contemplated by the Purchase Agreement; and (i1) Seller and Buyer the Assignment and
Assumption of Rights, Duties and Obligations Under Purchase Agreement and Consent To
Assignment (the “Purchase Agreement Assignment”) in the form attached hereto as Exhibit C,
and by this reference made a part of this Closing Agreement.
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3. Closing Agreements. To close the transactions contemplated by the Purchase
Agreement, Buyer and Seller agree to execute and deliver the agreements more particularly
identified upon Exhibit D, attached hereto and by this reference made a part of this Closing
Agreement.

4. Employees of CLD and POA. Buyer agrees with Seller to: (i) employ, on the
Closing Date, Seller’s employees, more particularly identified upon Exhibit E, attached hereto
and by this reference made a part of this Agreement, upon the same terms and conditions as
employed by Seller prior to the Closing Date; (ii) cause the Glade Springs Village Property
Owners Association, a West Virginia non-profit corporation (the “POA”) to employ, on the
Closing Date, Seller’s employees also more particularly identified upon Exhibit E upon the same
terms and conditions as employed by Seller prior to the Closing Date; and (iii) pay all such
employees their ordinary compensation, at their rates of pay while employed by Seller, from
October 16, 2010 through the Closing Date. Buyer further agrees to honor, from and after the
Closing Date, the accrued but untaken (as of the Closing Date) paid-time-off of all such

employees.

Buyer shall receive a credit against the Purchase Price, set forth on the Closing
Statement, in the amount of the aggregate compensation Seller owes such employees from
October 16, 2010 through the Closing Date.

Buyer further acknowledges and agrees that the POA shall pay, on the Closing
Date, amounts in severance, in accordance with its policies existing on the Closing Date, to: (y)
Ms. Amy Grace in the amount of $27,502.00; and (z) Mr. Robert Seiter in the amount of
$11,975.00. The POA shall further pay, in addition, to such employees (or to governmental
entities, as applicable): (aa) compensation for from October 16, 2010 to the Closing Date at
existing rates of compensation; (bb) compensation for accrued but unused paid time off; and (cc)
FICA taxes related to all such compensation. The Parties further acknowledge and agree that the
working capital loan owed by the POA to Seller shall be increased by the sum of $55,235.95 to
reflect such payments prior to assignment by Seller, and assumption by Buyer, of such loan on
the Closing Date.

5. Post-Closing Matters and Cooperation, Seller agrees to cooperate with Buyer, on
a post-closing basis and as may be reasonably required (but without material expense to Seller),
to convey to Buyer any Cooper Property (as such term is defined in the Purchase Agreement)
that should have properly been conveyed to Buyer under the Purchase Agreement and as part of
the transactions contemplated by the Purchase Agreement but which was not. Buyer agrees to
cooperate with Seller, on a post-closing basis and as may be reasonably required (but without
material expense to Buyer), to assume any contract or other obligation of Seller that should have
properly been assigned to Buyer under the Purchase Agreement and as part of the transactions
contemplated by the Purchase Agreement but which was not.

6. Unpaid Commissions. Seller agrees to pay, on or before the Closing Date, all
accrued but unpaid commissions, if any, accrued through the Closing Date owed by Seller to
Seller’s independent contractors involved in the sale of lots at the Village on Seller’s behalf prior
to the Closing Date and to indemnify and hold Buyer harmless from and after the Closing Date
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from any loss, harm, claim, damage, interest or expense caused by or arising from the claimed
commission of any independent contractor of Seller.

7. “Resort Property/Sales Center Property” The Parties agree that, at the request of
Buyer, the real properties more particularly identified upon Exhibit F, attached hereto and by this
reference made a part of this Closing Agreement, shall be conveyed to “GSR, LLC, a West
Virginia limited liability company” instead of to Buyer.

8. 2010 Utility Construction. Buyer and Seller agree that, notwithstanding any
contrary agreement between them, Buyer shall have no obligation to pay materials or services in
2010 regarding installation of utilities in: (i) Chapelwoods, Block 5, Lots 1-6, 12-21, and 36-120;
and (ii) Chapelwoods, Block 6.

9. Estimate of Future Development Liability. The Parties acknowledge and agree
that pursuant to: (i) the Purchase Agreement; (ii) Assignment and Assumption of Future
Development Liability; (iii) Agreement Regarding Future Development Liability; and (iv) other
agreements between the Parties, all of even date herewith, Seller has agreed to assign and Buyer
has agreed to assume the Future Development Liability, as such term is defined and quantified in
all such agreements and instruments. In connection therewith, the Parties acknowledge and
agree that: (i) the dollar amount of the Future Development Liability is uncertain; (ii) the amount
of the Future Development Liability used in the agreements between the Parties has been
estimated in good faith by the Parties; and (iii) the actual cost of the Future Development
Liability will be incurred in the future, and will be affected by many factors in the future such as,
but not limited to, future general economic conditions, future inflation or the lack thereof, the
performance of third parties (such as contractors, utilities, governmental agencies, engineers and
other professionals), the future cost of materials, the imposition or lack of imposition of
governmental regulation and the like. The Parties acknowledge and agree that no Party makes
any representation or warranty of any kind or character, express or implied, as the accuracy or
completeness of the estimates and assumptions used to compute and contract regarding the
Future Development Liability or its amount, terms or conditions.

10.  Offer of Extended Financing on Contracts Receivable. Buyer acknowledges that
Seller has made an offer to certain of the obligors (collectively, the “Contract Obligors™) under
Seller’s lot purchase contracts (collectively, the “Contracts Receivable™) to refinance, at the
request of such obligors, such contracts for up to eleven years at six percent (6%). The Contracts
Receivable are, pursuant to the Purchase Agreement, to be assigned by Seller to Buyer and
assumed by Buyer on the Closing Date. In connection therewith, Buyer hereby assumes and
agrees to satisfy fully and timely such obligations of Seller to refinance the Contract Receivable
of any Contract Obligor to whom such an offer has been made and agrees with Seller that if any
such request is properly made by any such Contract Obligor, Buyer will refinance any such
obligation on the terms offered by Seller prior to the date hereof.

11.  Post-Closing Assistance. Seller agrees, at the written request of Buyer therefor, to
provide, but solely upon a basis agreeable to Seller in Seller’s sole and absolute discretion,
general consulting services for a period of sixty (60) days following the Closing Date.
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12. Future Deeding By Seller. Buyer acknowledges and agrees that, as to certain of
the real properties subject to Contracts Receivable sold to Buyer pursuant to the Purchase
Agreement, more particularly identified upon Exhibit G, attached hereto and by this reference
made a part of this Agreement, such properties either: (i) have not, in the ordinary course of
Seller’s business and in accordance with Seller’s normal practices, been deeded of record on the
date hereof to the applicable Contract Obligor; or (ii) are subject to a pending trade or other
transaction between Seller and the applicable Contract Obligor. In connection therewith, and as
to the properties addressed in 12(i) immediately above, Buyer and Seller agree that: (a) Seller
shall retain ownership of, and shall not convey to Buyer, such real properties; and (b), Seller
shall convey, unless the applicable Contract Obligor shall default under the applicable Contract
Receivable, such real properties to such Contract Obligor in the ordinary course of Seller’s
business from and after the date hereof. As to the properties addressed in 12(ii) immediately
above, and unless the applicable Contract Obligor shall default under the applicable Contract
Receivable, Seller shall complete such trades and shall deed, upon completion thereof, the
applicable real properties to Buyer.

13.  Closing Date. The Parties agree that the time and date of closing (the “Closing
Date™) of the transactions contemplated by the Purchase Agreement shall be 11:59 p.m. Eastern
Time on October 20, 2010, and that all prorations shall be effected as of such date and time
except as otherwise set forth upon Exhibit A.

14.  Post-Closing Access. Buyer agrees that Seller’s employees or agents shall have
post-closing access, during normal business hours, to the Sales Center to remove Seller’s
proprietary data from computers located therein and that such data is not conveyed to Buyer by
Seller pursuant to the Purchase Agreement or any agreement entered into by the Parties in
connection with the Purchase Agreement or the transactions contemplated thereby.

15.  Conflict. In the event of a conflict between the terms and conditions of this
Closing Agreement and the terms and conditions of the Purchase Agreement, the Parties agree
that the terms and conditions of this Closing Agreement shall govern.

16. Miscellaneous Provisions.

{(a) Specific Performance. Either Party shall be entitled to seek, in the event
of a default by the other Party, the judicial remedy of specific performance.

(b) Invalid Provisions. If any provision of this Closing Agreement is held to
be illegal, invalid or unenforceable under present or future laws, such provision shall be modified
to the minimum extent necessary to make such provision valid and enforceable, and the
remainder of this Closing Agreement shall remain in full force and effect and shall not be
affected by the illegal, invalid or unenforceable provision prior its modification.

(c) Notices. Any notices required or permitted to be given under this Closing
Agreement (and, unless otherwise expressly provided therein, under any document delivered
pursuant to this Closing Agreement) shall be given in writing and shall be deemed received: (i)
when personally delivered to the relevant Party at such Party's address as set forth below, (ii) if
sent by mail (which must be certified or registered mail, postage prepaid), when received or
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rejected by the relevant Party at such Party's address indicated below, or (iii) if sent by facsimile
transmission, when confirmation of delivery is received by the sending Party:

If to Justice/Buyer:  Justice Holdings, LLC
Glade Springs Resort
255 Resort Drive
Daniels, WV 25832
ATTN: Elmer Coppoolse
Voice: (304) 763-2000
Fax:  (304) 763-4990

If to Seller: Cooper Land Development, Inc.
903 North 47th Street
Rogers, AR 72756
Phone: (479)-246-6500
Fax: (479)-246-6695
ATTN: President
General Counsel

Each Party may change its address for purposes of this Section 16(c) by proper notice to the
other Parties.

(d) Expenses. Except as otherwise expressly provided herein, each of the
Parties shall pay all expenses incurred by such Party in preparing to consummate and
consummating the transactions provided for herein.

(e) Successors and Assigns. This Closing Agreement will be binding upon
and inure to the benefit of the Parties and their respective successors and permitted assigns, but
will not be assignable or delegable by any Party without the prior written consent of the other

Party.

(f) Waiver. No failure or delay on the part of any Party in exercising any
right, power or privilege hereunder or under any of the documents delivered in connection with
this Closing Agreement shall operate as a waiver of such right, power or privilege; nor shall any
single or partial exercise of any such right, power or privilege preclude any other or future
exercise thereof or the exercise of any other right, power or privilege.

(g)  Entire Agreement. This Closing Agreement (including the Exhibits to this
Closing Agreement) supersedes any other agreement, whether written or oral, that may have
been made or entered into by any Party or any of their respective Affiliates (or by any director,
officer or representative thereof) relating to the matters contemplated hereby. This Closing
Agreement (together with the Exhibits) constitutes the entire agreement by and among the
Parties and there are no agreements or commitments by or among such Parties except as
expressly set forth herein.
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(h) Amendments and Supplements. This Closing Agreement may be
amended or supplemented at any time only by additional written agreements signed by the
Parties.

(i) No Third Party Beneficiaries. No person or entity not a Party to this
Closing Agreement shall be deemed to be a third Party beneficiary hereunder or entitled to any

rights hereunder.

() Further Assurances. From time to time, as and when requested by any
Party, the other Parties will execute and deliver, or cause to be executed and delivered, all such
documents and instruments as may be reasonably necessary to consummate the transactions

contemplated by this Agreement.

&) Governing Law. This Agreement, including, without limitation, the
interpretation, construction and validity hereof, shall be governed by the laws of the State of

Arkansas.

'ty Execution in Counterparts. This Agreement may be executed in two or
more counterparts, each of which will be deemed an original, but all of which together will
constitute one and the same agreement.

(m) Titles and Headings. Titles and headings to sections herein are inserted
for convenience of reference only, and are not intended to be a part of or to affect the meaning or

interpretation of this Closing Agreement.

(n) Certain Interpretive Matters and Definitions.

) Unless the context otherwise requires: (aa) all references to
Sections, Articles or Schedules are to Sections, Articles or Schedules of or to this Closing
Agreement, (bb) each term defined in this Closing Agreement has the meaning assigned to it,
(cc) words in the singular include the plural and vice versa, (dd) the term "person" means any
natural person or entity; (ee) the words “herein,” "hereof,” "hereunder" and words of like import
shall refer to this Closing Agreement as a whole and not to any particular section or subdivision
of this Closing Agreement; and (ff) the words "include,” "includes" and "including" are not
limiting. All references to "$" or dollar amounts will be to lawful currency of the United States

of America.

(i)  No provision of this Closing Agreement will be interpreted in
favor of, or against, either of the Parties by reason of the extent to which either such Party or its
counsel participated in the drafting thereof or by reason of the extent to which any such provision
is inconsistent with any prior draft hereof or thereof.

(o) No Recourse. Notwithstanding any of the terms or provisions of this
Closing Agreement, each Party agrees that neither Party nor any person acting on such Party’s
behalf may assert any claims or cause of action against any officer, director, stockholder,
member or equity owner of the other Party in connection with or arising out of this Closing
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Agreement or the transactions contemplated hereby unless the liability for such claims or causes
of action are set forth in writing, such as, but not limited to, a guaranty.

(p) No Offer. The submission of this Closing Agreement for signature by any
Party shall not be deemed an offer, nor shall any Party have any rights arising therefrom unless
and until this Closing Agreement is fully executed by a duly authorized representative of both
Parties.

IN WITNESS WHEREOF, the Parties have executed this Closing Agreement as of the
date first above written.

Cooper Land Development, Inc.

By:ﬁ\%ﬁ/‘}
itle:  PZaedect”

Justice Holdugs, KI.C
: /4

By:

y: LS
Title?. _Mmg_ajv/
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