IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

AMERICAN BITUMINOUS
POWER PARTNERS, L.P.,

Plaintiff,
Marion County Circuit Court
V. Civil Action No. 20-C-136
The Honorable David R. Janes

EMPLOYERS’ INNOVATIVE
NETWORK, LLC, and
VENSURE HR, INC,,

Defendants.

BUPREMECOiJRTOF APPEALS
IF WEST VIRGINIA

MOTION TO REFER CASE TO BUSINESS COURT DIVISION

Defendants, Employers’ Innovative Network, LLC (“EIN”), and Vensure HR, Inc.
(“Vensure HR”) (collectively, “Defendants™), by counsel and pursuant to Rule 29 of the West
Virginia Trial Court Rules, respectfully request that the above-styled action be referred to the
Business Court Division for all further proceedings.

Defendants have been sued based on contractual obligations in the Customer Service
Agreement (“CSA”) between EIN and Plaintiff, American Bituminous Power Partners, L.P.
(“Plaintiff” or “AMBIT”). The CSA, entered in July 2013 and terminated January 2021, is a
detailed contract under which EIN and AMBIT became co-employers of the workforce at
AMBIT’s Marion County plant.

AMBIT alleges that EIN improperly retained overpayments that allegedly accrued when
AMBIT made estimated payroll payments called for by the CSA. AMBIT asserts six counts for
breach of contract, business torts, unjust enrichment, and civil conspiracy. In addition, AMBIT
has asserted other wrongdoing in early motions practice. And, AMBIT has sought extensive

discovery on unemployment taxes, the selection of a retirement fund provider, workers’




compensation and other insurance, and the affiliation between EIN and Vensure HR. AMBIT now
has suggested that its damages exceed $2 million. In sum, this case encompasses many aspects of
a nearly 8-year, contractual relationship between co-employers AMBIT and EIN with potentially
millions of dollars at stake.

Rule 29.04 of the West Virginia Trial Court Rules contemplates that claims regarding
significant transactions and operations between business entities are eligible for referral to the
Business Court Division if beneficial. This case presents such a circumstance. For the reasons set
forth below, Defendants respectfully request transfer to the Business Court Division.

L The allegations and scope of discovery in this matter involve numerous aspects of a
nearly 8-year, contractual relationship between co-employers.

1. AMBIT and EIN’s business relationship was a complex contractual arrangement to
jointly employ AMBIT’s workforce at the Grant Town Power Plant. As discussed, EIN became a
co-employer of AMBIT’s employees and agreed to provide various professional employer
services. See Compl. 97 6, 10, attached as Exhibit A’

2. As outlined in § III.B of the CSA, attached as Exhibit C, these services included,
among other things, paying wages to employees, withholding and remitting employment taxes,
administering benefit plans, keeping personnel records, and maintaining workers compensation
and unemployment compensation insurance coverage.

3. The CSA contained a specific provision regarding how AMBIT would fund payroll
payments. Rather than directly fund payroll through electronic funds transfers, the CSA called for
AMBIT to make an estimated payment to EIN five days before each payroll date. See Ex. C

§ IV.B. EIN would then calculate the actual payroll payments. Id.

! Defendants’ Answer is attached as Exhibit B.



4. If the actual payroll amount was greater than the estimated payment, AMBIT would
pay the difference by “12:00 pm on the Wednesday immediately prior to the forthcoming payroll
date.” Id. On the other hand, if the estimate exceeded the actual amount of payroll, AMBIT could
“reduce its next deposit by such overage amount.” Id.; see also Ex. A 97 22-24.

5. AMBIT allegedly accumulated a credit balance over the course of the contractual
relationship, which AMBIT alleges totaled $§971,984.98. Id. 99 25-26, 34, 37. AMBIT alleges
that EIN was contractually required to, but did not, inform its plant manager of the overages. Id.
9 27. According to AMBIT, EIN has repaid it more than $278,000, but “[a]t the time of [the
Complaint], $693,931.46 (exclusive of interest) remains outstanding.” Id. 99 34, 42.

6. In connection with these allegations, AMBIT asserts claims for breach of contract,
tortious conversion, unjust enrichment, breach of fiduciary duty, breach of the duty of good faith
and fair dealing, and civil conspiracy. Id. 99 43-87.

7. In responding to AMBIT’s first set of written discovery in this matter, Defendants
provided fulsome interrogatory answers concerning the alleged overpayments and have, to date,
produced more than 20,000 pages of documents, including invoices, spreadsheets, and email
communications, with more to come through supplemental productions.

8. In addition, AMBIT sought—and, over Defendants’ objection, the Circuit Court
compelled them to produce—information and documents on every aspect of the relationship
between EIN and AMBIT. The topics at issue in discovery now also include the calculation of
payroll taxes, the selection of investment funds for retirement accounts, the procurement of

insurance and benefits packages, and the acquisition of EIN in late 2019.



9. Based on statements made by AMBIT during this litigation, Defendants understand
that it intends to seek millions of dollars in connection with the various aspects of the contractual
relationship between AMBIT and EIN.

10. A copy of the docket sheet is attached as Exhibit D.

11. Pursuant to the current Scheduling Order, AMBIT has until June 18, 2021 to amend
its Complaint. AMBIT has several times expressed its desire to amend its Complaint to assert
additional claims against Defendants—and possibly add other related-entity defendants—arising
out of the complex contractual relationship between co-employers AMBIT and EIN.

I1. This action meets the criteria for “Business Litigation” and would benefit from
transfer to the Business Court Division.

12. Rule 29.06(a)(1) of the West Virginia Trial Court Rules provides that “[a]ny
party . .. may seek a referral of Business Litigation to the Division by filing a Motion to Refer to
the Business Court Division with the Clerk of the Supreme Court of Appeals of West Virginia.”

13. “Business Litigation™ is defined as an action in which:

(1) the principal claim or claims involve matters of significance to
the transactions, operations, or governance between business
entities; and

(2) the dispute presents commercial and/or technology issues in
which specialized treatment is likely to improve the expectation of
a fair and reasonable resolution of the controversy because of the
need for specialized knowledge or expertise in the subject matter or
familiarity with some specific law or legal principles that may be
applicable; and

(3) the principal claim or claims do not involve: consumer litigation,
such as products liability, personal injury, wrongful death, consumer
class actions, actions arising under the West Virginia Consumer
Credit Act and consumer insurance coverage disputes; non-
commercial insurance disputes relating to bad faith, or disputes in
which an individual may be covered under a commercial policy, but
is involved in the dispute in an individual capacity; employee suits;
consumer environmental actions; consumer malpractice actions;
consumer and residential real estate, such as landlord-tenant
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disputes; domestic relations; criminal cases, eminent domain or
condemnation; and administrative disputes with government
organizations and regulatory agencies, provided, however, that
complex tax appeals are eligible to be referred to the Business Court
Division.

W. Va. Trial Ct. R. 29.04(a).

14.  This action is a model case for transfer to the Business Court Division. The
claims—and potential future claims—are “of significance to the transactions, operations, or
governance between” AMBIT and EIN. See id.

15.  The Complaint alleges that EIN improperly maintained hundreds of thousands of
dollars in overpayments made by AMBIT from 2013 through 2020. AMBIT also contends that it
has suffered millions of dollars in damages because Defendants allegedly breached the CSA and/or
acted wrongfully in connection with payroll taxes, retirement investments, insurance and benefits,
and the purchase of EIN by the Vensure corporate family.

16.  Put simply, AMBIT is placing every aspect of a nearly 8-year, contractual, co-
employer relationship is at issue in this litigation. These disputes involve commercial issues in
which specialized treatment is likely to improve the expectation of a fair and reasonable resolution.
Resolution will benefit from the specialized knowledge of the Business Court Division, both legal
and substantive, regarding interpretation of complex contracts, business entity formation,
accounting, financial services, insurance coverage, and state and federal taxation.

17. Finally, this action does not fall within any of the disqualifying categories listed in

Rule 29.04(a)(3).

HI. AMBIT, itself, has obtained transfer in similar contract disputes.

18.  AMBIT should agree that this action is appropriate for transfer to the Business

Court Division, as AMBIT has sought and obtained transfer of similar contract disputes. At least



twice, AMBIT successfully sought transfer to the Business Court Division of contractual disputes
with its landlord, Horizon Ventures of West Virginia, Inc. (“Horizon”).

19. The first action involved a dispute over the monthly lease payment from AMBIT
to Horizon. That case involved a years-long contractual relationship that governed AMBIT’s
payment obligations. On appeal of summary judgment for Horizon, AMBIT “contend[ed] that the
[remanded] case would be appropriate for referral to the Business Court Division,” although
AMBIT filed no formal motion. Am. Bituminous Power Partners, L.P. v. Horizon Ventures of W.
Va., Inc., No. 14-0446, 2015 WL 2261649, at *7 (W. Va. May 13, 2015) (memorandum decision).
Noting the “complexity of the contractual agreements governing [the] dispute,” this Court agreed
and ordered transfer when it reversed and remanded. /d.

20. In another action that AMBIT filed against Horizon— “an outgrowth” of the action
discussed above—AMBIT again sought referral to the Business Court Division. Notably, AMBIT
maintained that referral was appropriate because the case involved the terms of a contract,
“commercial torts,” “voluminous documents,” and “allege[d] mispayment or nonpayment of
millions of dollars.” See Motion to Refer Case to the Business Court Division, Marion County No.
18-C-130 (Jan. 10, 2019), attached as Exhibit E. This Court granted AMBIT’s motion and referred
the action to the Business Court Division. See Administrative Order, Marion County No. 18-C-
130 (Feb. 19, 2019), attached as Exhibit F.

21.  The same factors that supported AMBIT’s prior requests are present here and weigh
in favor of granting Defendants’ current motion for transfer to the Business Court Division.

WHEREFORE, pursuant to Rule 29 of the West Virginia Trial Court Rules, Defendants
Employers’ Innovative Network, LLC and Vensure HR, Inc. move the Chief Justice of the West

Virginia Supreme Court of Appeals to refer this case to the Business Court Division.



Respectfully submitted,

EMPLOYERS’ INNOVATIVE NETWORK, LLC
and VENSURE HR, INC.,

By Counsel:

Rassell D. lessee (W. Va. Bar No. 10020)
russell.jessee@steptoe-johnson.com

James E. McDaniel (W. Va. Bar No. 13020)
jim.mecdaniel@steptoe-johnson.com
STEPTOE & JOHNSON PLLC

Chase Tower, 17th Floor

P.O.Box 1588

Charleston, WV 25326-1588

Telephone: (304) 353-8000

Facsimile: (304) 353-8180

Counsel to Employers’ Innovative Network, LLC and
Vensure HR, Inc.
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E-FILED | 18202020 106 PN
CC-24.2020-C-136
Manion County Circuit Clerk
anonda Starn

IN THE CIRCUIT COURT OF MARION COUNTY, WEST VIRGINIA

AMERICAN BITUMINOUS POWER
PARTNERS. L. P . & Delaware limited
Pan‘nersh:p.

Plaintiff, |
V. Civit Action No. 7
Hon. s dudge

EMPLOYERS’ I’\\EOVATIV!- NETWORK, LLC,
A West Virginia Limited anlnhty Cﬂmpﬁm and’
VF'S&’QURE HR,INC.,

An Arizona corporation,

‘Defendants,

COMPLAINT

Now comies American Bituminous Power f—'arinem L.P. (hereinafier refoerted to as
“AMBIT™), by counscl, John F. McCuskey, Roberta F. Green, and Shuman R{_I&Cuskey Slicer
PLLC, and for its Complaint states as fall‘ows:

PARTIES AND JURISDICTION

1. The Plaintiff, A MBIT 154 :Dda\mrc_limjued partnership licensed to do business in
West Virginia with its principal place of business located in Marion County. West Virginia,

2. .Déé‘hntianttmp-i:;y;:m' Innovative Network. LLC. (hercinafter “EIN") is a West
Virginia corporation with-its principal place of iﬁrixsinaq_s located in Cross Lancs. Kanawha County.
West Virginia,

3. Defendant Vensure HR. Inc. {hcremaf ter “Vensure™) is an Arizona corporation,
parent-corporation 10 EIN, and 1s licensed to do business in West Virginia, with its principal place
of business located in Chandler, Maricopa County, Arizona.

4, On information and belief, during the times at issue. EIN be;amc» a wholly owned

subsidiary of Vensure,




5. The Plaiaﬁ_({ AMBIT. has been engascd in the operation of an electric generation
plant located in Marion County, West V irgin"i,é. atall times relevant o the Complaint,

6, The causc of action irisés from professional emplover organization (PEQ) and

“human resources (HR) services that EIN and/or Vensure provided to AMBIT pursuant to the
Employers™ Innovative Natwork, LLC s Customer Services Agreement {Agreement).

T ' Pursuant to the express terms of the Agreement, ETNand AMBIT co-employed the
plant’s employees in Marion County, West Virginia, with EIN operating from its offices in
Kanawha County, West Virginia,

8. In the cowse of providing PEO services o AMBIT and in the pracess of co-
employing workers in Marion County, West Virginia. EIN and/or its parent company - Vensure
converted. diverted or otherwise misappropriated moneys belonging to AMBIT. which resulted in
2 loss to AMBIT that manifested itself and was made evident in Marien County, West Virginia.

9, Venue and jurisdiction are proper in the Circuit Court of Marion County, West
Virginia as pursuant w SER Thornhill v. King. 233 W. Va. 242, 759 S.E.2d 795 {2014), that is the
location of the breach and where the monetary harm is most acutely felt.

FACTS PERTINENT TO COMPLAINT

19.. Onorabom July 152013, EIN and AMBIT {as Customer) entered the Agricment,
wherchy. EIN would inter wlia pay wages to the co-emplovess, administer the benefit plan,
maintain personnel filcs and policies. and maintain workers” compensation and unemployment
comperisation coverages.

YL The Agrecment ,req_z;ires that AMBiT pay EIN monthly fees to provide PEQ and
HR services: AMBIT has timely paid the mon thly fee since the Agreement was signed in 20 33 and

‘has at all times complied with its doties uader the Agreement,

e




12, The Agreement further. pmx}ideci that AMBIT ~shall appoint an authorized
representative(s) who will be responsible for reporting any and all infonmation 1o ELN or
receiving Employee Enfénnation from BN

13, AMBIT appoinitéd its Plant Manager Steve Friend as its authorized representative,
as -éieaﬂy stated in the Agreement.

14, Also as part of the Agreement. AMBIT agreed that Steve Friend “has full and
complete authority to report information to £IN and that EIN may rely on this information.”

15, The 3gfcmnem_ ﬁnﬁhﬂ provided that the authorized representative can only be
changed in writing, signed by the President of Customer: and directad to EIN. .

16. No such change was ¢ver made,

17, The Agreement provides at Section XIf General Provisions thal whenever notices
arc required to be sent to AMBIT. the notices shall be sent to the Plant Manager. who is idénﬁﬁ;d
inthe Agreemenl at section V.. (Obligzntions of Customer). as Steve Friend,

18, Nochange was ever made in that designation,

19, The Agreement includes that AMBIT s failures to pay EIN timely will result in
AMBIT’s paying onc and one-half percem {1-12%} of the delinquent amount  for cach
thitty (30} day peried that the unpaid balance remains outstanding. but in ne event
shall the amount exceed the lawlul rate of i:;tercsf” {emphasis in original) plus an additional
three percent {3%) ,aﬁminiz;’;zativ,c:-charge against the delinquent amount.

20.  The Agreement is silent as to }:’iN;s fé.i.iurcs to rermburse. as the Agréement does
not envision EINs taking and holding AMBIT's overpayments. That is. the Agreement does not
envision that the PEO would uzijustly enri ch itself by taking, holding, and converting Customer’s

‘moneys and maintaining those moneys as its own.




21. The Agreement does provide a remedy for instances n which one party is placed
under S-hamiai burden by the other partys failure w comply with its contractual duties or ethical
behavior..

22, Pursuantto the Agreement prepared and pmsent_cci 0 AMBIT by EIN. AMBIT was
'mq:gired'to make an advanced deposit of anagresd-to estimate of the wages. pavroll, and hencfit
cosls not Iess than five days prior to each payroli date.

23, Also pursuant to the Agreement, if the deposit is less than the actual amount owed
for payroll, AMBIT agreed to pay the diffémﬁ:e by noon of the Wednesday immediately preceding
the payroll date.

24, If the deposit is more than the actual amount AMBIT owes for payroll expenses,
AMBIT was allowed by the Agecement to reduce its next deposit by the overage amount.

250 The 'partfcs continued in their cu-cmployment of the plant cmplovees. and. on
February 23, 2017, Brandi Lusher: (vaﬁqu':;iy CIN""S Chief Operating Officer andior VP of
Operations) cmailed Ashley Conaway relative to the next invoice to AMEJ;T- given a “really large
eredit balance out there accordi ng to [FIN's] Accounting ™

26. By Febrary 23, 2017, EIN had evidence of more than 100 overpayments made by
AMBIT. resulting in EIN's own accounting demonstrating AMBIT s moneys in EIN's account at
that point in time, idmliﬁg $216.013.52.

27, ljﬁr‘spi'tc reevgnizing the overpayments and AMBIT s moneys held in its accounts
for over iﬂ@..pay'pcdﬁdsﬂ FIN never comtacted Plant Manager Steve Friend, who was the only
authorized representative ever designated by AMBIT as defined within the Agreement,

38, Instead EIN communicated repeatedly in February and March 2017 with AMBIT s
payroll clerk Susan Santee. despite ETN s ¢ learly expressed recognition in interal cmails between

and among its CFO and VP of Operations thai Ms. Santee did not understand tﬁsir
4




communications. the significance of the moneys. and how to reconcile accounts. FIN did not again
address these issucs until June 2020, when AMBIT contacted EIN. and Uns issue became clear,.

29 chﬁhdess, EIN continued 1o communicate only with Ms. Santee and never onee

_comminicated the overages or Ms, Santce’s confasion tn Steve Friend.

30, Indeed, over the seven years that EIN allowed this overage 1o accumulate in its
accounts, EIN only contacted Susan Santee. the payroll clerk whose position and/or name appears
nowhere in the Agreement.

31 Whereas Eibe,a§iegcs‘ to have elevated the issue to 1 upper management. EIN never
advanced the discussion to AMBIT's desisnated asent or management. although EWN
communications demonstrate a continuing belief that the money resuhed from overpayments muade
by AMBIT.

32 OnOctober 9, 2019, Brandi Lusher came to the AMBIT Plant discuss HR and
other issues face to face with Mr. ?ﬁ::n_d and Ms_Sartee. Despite Mr. Friend's being the authorized
representative to discuss any issues under the Agreement zmdzfm between EIN and AMBIT, and
desyéﬁe Ms. Lusjher's é@mmeatﬂd awareness of the overpaid moneys, Ms. Lusher never mised the
subject of the overages during thatl meeting.

33 Onm ;irzfﬁrmation -and belief, EIN maintained AMBIT s monesys in its operating
accounts and used the moneys for its own advancement and purpascs,

34, InJune 2020. after AMBIT began to understand the overpayment issite, EIN finally
conferred with management at AMBIT and agreed to pay back the then-believed 1otal overage
amount of $255.159.34. EIN represented to AMBIT at that time that this amount represcated
overpayments dating back to January 2019, that a chanee in FIN accounting softwarc was the root
of this issue and that no further amounts were axpec&:&m have been overpaid by AMBIT prior to

that time. Bused upon this information, AMBIT agreed to accept repayment of $235.159.34,
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alc’mg with then ongoing additional credits during the period this informati on was under review i
June and July 2020 totaling $22.894.10 (total repaid amount of 32{3’2&)53.44}, Howover, only at
the insistence of AMBIT that payment records be reviewed by CIN dating back to 2013 did TIN
{mally aduit the extent of the overage and produce information showing overpayments each and
every year dating back to 2013, with a total reconciliation amount of overpayment of moré than
$970,000.  Communications and records. that EIN had in its posscssion confirmed that the
overpayments issue dated back 1o 2013,

33, Atno time prior to June 2020 was AMBIT awarc of the overpayment and of EIN's
maintenance of those moneys as its awn, all of which was then admited by EIN and Vensure.

36.  EIN credited AMBIT in four payroll instaliments totaling $255, 1 59.34, along with
the ongoing credits due of $12.894.10. which payback was completed as of September 2020 and
‘which represented overpaid amounts only dating back to January 2019,

37. In August 2020, EIN, by and through its VP of Operations Brandi Lusher, notified
AMBIT management that the total overage dating back to 2013 was actoally $971.984.98;

38.  The partics ~ EIN, Vensurc and AMBIT - have negotiated potential resolutions of
AMBITs claim. which discussions ended when Vensure. speaking on behalf of ETN and Vensure,
rejected efforts to resolve the claim,

39.  On Scptember 16, 2020, after wocks of conversation that had ended without an
-agrecment, AMBIT crvstalized its position in a letter addressed to Vensure's CEO Alex Cdmm
d@aﬁdﬁag-’f&pgymmts of moncys.

40.  On September 23, 2020, Vensure by counsel “rejected” AMBIT s demand.

41. At mo time m these discussions has Vensurc denied its relationship 10 and its
responsibility for EIN"s acts and debts.

42 Atthe time of this filing, $693.931.46 {exclusive of interest) remains outstanding.
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COUNT ONE ~ BREACH OF CONTRACT

43, AMBIT reasserts cach of the above paragraphs numbered 1 through 42 as if set
forth in their em_i_rﬂiy verbatim herein. |

44, Pursuant to the express terms of the Agreement. EIN contracted to communicate
with AMBIT only through AMBIT s authorized representative Plant Manager Steve Friend.

45.  Atno time from 2013 through hume 2{}17,{1 did TIN address the overages issuc with
Plant Manager Steve Frend.

46, Despite EIN's management’s demonstrating  express knowledge of  the
overpayments, EIN never communicated with AMBIT s authorized reprosentative.

47, EIN's failure 1o communicate with the authorized representative from its first
demonstrated knowledge in February 2013 until present resulted in the overage's growing ta
$971.984.98. Once EIN communicated with Plant managemeni in June 2070, the jssue was
addressed, albeit unsatisfactorily.

48, A contract exists between EIN and AMBIT, said comirict termed Customer Service:
Agreement {referred 10 Agreement herein). entered by the partics on or about July 13, 2013, The
Agreement provides at Seetion XII General Provisions that whenever notices: are required 1o be
sent o' AMBIT. the notices shall be sent to the Plant Manager, who is identified in the Agreement
arsection V.D. (Obligations of Customur), as Steve Friend.

49. EIN breached the Agreement by failing to notify AMBIT of the overages as
provided for in Section XIL.

50. As a result of EIN"s breach. AMBIT has been materially damaged in the loss of use .
ofits $971.984.98.

SL DIV sull has control of $693.931.46 of AMBIT s moncys that it has refused and

&aciiued‘ 0 return.




52, As a result of EIN's breach. AMBIT has had to borrow additional money for
operations at considerable cost.

53, AMBIT is entitled to the contructual remedy for financial missteps, specifically,
payment of attorneys” fees and répaymmtzuf the amount it overpaid. plus imerest.}as AMBIT sccks
the contractual damages as set out for unfawfully withheld amounts: onc and one-half percent {I-
[:22%)  of the ovczpai’é amount  for each thity (30) day period  that  the unpaid

balance remains outstanding, but in no event shall the amount exceed the lawiul rate of

interest.
COUNT TWO— TORTIOUS CONVERSION
34. AMBIT reasserts paragraphs | through 53 as if set forth in their cntirety herein.
55.  The overpayment is moncy that all parties agree came 10 CIN from AMBIT without

AMBIT s consent or knowledoy.

56.  The parties agree that EIN has maintained those mosicvs from 2013 to the present
and still holds those moncys at this time.

37, Atmpo time did EIN mtif} AMBIT via the contracted-for agent for notice,

5% As a resull of EINs breach of the Agreement. AMBIT did not d.igcm'g;r the
$971.984.98, overpayment accumulating from 2013 until the present until June 2020.

‘59, Even now, Vensure and EIN have acknowledged having AMBIT's moneys and
have refused 10 return it absent four refund payments which tepresented overpaid amounts only
dating back to 2019 made in July. Augest. and September 2020,

60.  The total current arrcamgu without interest. is $693.931.46.
6.  EIN converied AMBIT s moneys 1o its own use by wrongful act, inconsistent with
the express terms of the Asrecment.

62 AMBIT has been damaged by EIN's maintaining its moneys unfawfully over time.
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63.  AMBIT is entitled to the contractual remedy for tinancial missteps. specifically,
payment of altorneys” fees and repayment of the amount it overpaid. plus interest. as AMBIT socks
ﬂw'wmmczuai damages as set owt for unlawfully withheld amounts one and one-half percent (1-
1/2%) of the overpaid amount for each thirty (30} day period that the unpaid
balance remains outstanding, but in no event shall the amount exceed the lawful rate of
interest.

COUNT THREE — UNJUST ENRICHMENT

64.  AMBIT rcasscrts paragraphs 1 through 63 as if set forth in their enfirety herein.

63.  AMBIT continued to pay payroll advances o FIN because of a mustake of fact,
fostered by EIN's breach of the Agreement to notily the proper agent.

66.  EIN and its parent company Vensure have been and are now unjustly cnriched by
maintainmg and using AMBIT s money as their own, enjoving all of the benefits of those MONeys
over time,

67.  Specifically, the party who received the money has no basis for retaining it and has
received money of another to which it was not catited,

68.  AMBIT has been damaged by EIN's and Vensure's conversion of its moneys and
secks the enhanced market value of its property — the overpaid moneys plus interest pursuant to
the contractual remedy for financial failures.

69. Specifically. AMBIT is entitled to the contracimal remedy for financial missieps,
gpeciﬁcaﬂy, payment of attoracys” fees and repayment of the amount it overpaid, plus inferest. as
AMBIT secks the contractual damiages as set out for unlawfully withheld amounts: one and one-
half percent (1-1/2%) of the overpaid amount for each thirty (30) day period that the

‘unpaid balance remains outstanding; but jo no event shall the amount exceed the tawful

rate of interest.




COUNT FOUR - BREACUH OF FIDUCIARY DUTY

0. AMBIT reasserts paragraphs | through 69.as if sct forth in their entirety herain.

7L AMBIT relicd on EIN 1o fulfill the terms of the Agreement fully. fairly, and
responsibly. In turn, AMBIT fulfif] ed its contractual responsibilities appropriately.

72, AMBIT detrimentally relicd on EIN to be honest. professional, reliable and to
adhere to the contractual duties agreed 1o between them.

73 EIN acknowledged AMBIT s reliance and confidence in it. continuing to fimction
under the Agreement, purporting to act for AMBIT s benefit Kading AMBIT to belicve that EIN
was mbOrdinaﬁng its own interests tw those Df AM’BET and 118 co-cmplovees,

74, AMBIT sceks reimbursement for lost profits and/or gpp&mmiﬁes relative to the
urdawfully retained moneys and its out-of-pocket losses. including attomeys™ fees. relative 1o this
breach,

73. AMBIT has been damaged by EIN's maintaining it moncys unlawfully over time
and continuing to maintain those moncys cven afier acknowledging and demonstrating to AMBIT
that they are AMBIT s moneys. received and maintained pursuant to breach of the Agrocment,

76.  AMBIT is entitled 1o the contractual remedy tor financial mi:;&?cgs, specifically,
paymentofatiomeys” (ees and repayment of the amount it overpaid, plus interest. a5 AMBIT seeks
the contractual damages as set out for unlawfully wiﬂ}ﬁeld amounts: one and one-half percent {1-
2% of the overpaid amount for  each thiry (30)  day period that the unpaid
balamce remains outstanding, but in ne event shall the amount exceed the lawful rate of
interest.

77, Additionally, AMBIT secks punitive damages on the basis that EIN's and
Vensure's ‘conduct in taking and maintaining moneys they acknowledge rightfully belong fo

AMBIT was willful, reckless, wanton and performed with criminal indifference and disregard of
10



AMBIT s rights and the compromised financial position in which the loss of $971.984.98 placed

AMBIT.

78, AMB{T reasserts paragraphs | through 77 as if set forth in their entirety herein.

79 In their breach of the Agreement and their continumg refusal fo return AMBIT s
moncys’ even after acknowledging that they are AMBIT s moneys. converted to EIN's and
Vensure’s accounts and purported usc. Ef\i and Vensure have breached the duty of good fuith and
fair dealing,

80, AMBIT has been damaged by Et?\”s maintaining its moncys unlawlully over time
and conumuing to maintaia those moneys even after acknéwkﬂgix;g and demonstrating to AMBIT
that they are AMBIT s moneys. received and maintained pursuant io breach of the Agreement.

§1.  AMBIT is entitled o the contractual remedy for financial missteps. specifically,
payment of attormneys” fees and repayment of the amount it overpaid, plus inrerest, as AMBIT secks:
the contractual damages as set our for unlaw fully withtheld ameunts: onc and one-half percent (1-
1/2%) of the overpaid amount for cach thity (30) day period that  the wnpaid
balance remains outstanding, but in #o event shall the amount exceed the Jawful rate of
interest.

8. Additionally, AMBIT sccks punitive damages on the basis that FIN'y and
Vensure™s conduct in taking and maintwning moneys they acknowledge rigﬁ;ﬁ:lf}’ Bﬁ‘lOﬂgS‘IO
AMBIT was wiliful, reckless. wanton and performed with criminal indifference and disrcgard of
AMBIT’s rights and the compromised financial position in which the Joss of $971.984.98 placed

AMBIT.

It




COUNT SIX - CIVIL CONSPIRACY

X3, AMBIT rcasscris psafaﬁgphs 1 through 82 as 1if set forth in their entirety herein.

34 EINand Vensure have joined by concerted action to unlawfully déprive AMBIT of
its moneys by maintaining said moncys in their passg:sﬁi_m even after acknowledging that they are
not the proper owner and that it was paid by AMBIT unknowingly. in error.

85 AMBIT has been injured by EIN's and Vensure's joint action to’ maintain the
improper taking cven afier learning of their error in doing s0.

86 AMBIT has been damaged by EIN's and Vensure's maintaiing. its moneys
undawlully over time and contimuing to maintain those moneys even after aﬁknaiifié(}gilig and:
demonstrating to AMBIT that they are AMBIT's moneys. received and maintained pursuant to
breach of the Agreement.

§7.  AMBIT is entitled to the coniractual remedy for financial missteps. sjpgciﬁ;:aiiy.
payment of attorneys™ fees and repayment of the amount it oy erpaid. plus interest, as AMBIT seeks
the conrractual damages as.set out for unfawfully withhcld amounts: one and one-half percent (1-
12%)  of the overpaid amount for cach thirty (30) day period that the unpaid
balance remains outstanding; but in no event shall the amount exceed the tawful rate of

interest.

WHEREFORE. AMBIT prays for the following coniractual and other relief and judgment
against EIN and Vensure:

(a) The return of all of AMBIT s unlawfully converted and maintained RONYS.

(b) Onc and onc-half percent of the unlawfully retained amount for each thirty (30)
day period that the unpaid balance remains outstanding,

{c) Pumtive éamages.

(dy AMBIT s fees and expenses expended in proceeding hercin to pain this relief,
S




{c} Lost opportunity costs.

(f) Prejudgment and post judgment interest.

(&) Such other relief as the Court deems just and proper.
Respectfally submitted,
AMERICAN BITUMINOUS POWER
PARTNERS. L.P,
By connsel.

/s/ Roberta F. Green

John F. McCuskey, Esquire (WVSE #2431)
Roberta F. Green, Fsquire (WVSB #6598)
SHUMAN MCCUSKEY SLICER PLLC
1411 Virginia Street. East, Suite 200

Post Office Box 3953

Charleston. WV 25301.3933

(3041 343-1400

imecuskevia shunanlaw com

rereena shumaniaw com
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West Virginia E-Filing Notice

CC-24-2020-C-136

Judge: David Janes

To: Russell Jessee
russell. jessee@steptoe-johnson.com

NOTICE OF FILING

IN THE CIRCUIT COURT OF MARION COUNTY, WEST VIRGINIA

American Bituminous Power Partners, LP v. Employers' Innovative Network, LLC c/o Cogency
Global Inc.
CC-24-2020-C-136

The following answer was FILED on 11/2/2020 2:18:57 PM

Notice Date: 11/2/2020 2:18:57 PM

Rhonda Starn

CLERK OF THE CIRCUIT
Marion

219 Adam Street, Room 211
FAIRMONT, WV 26554

(304) 367-5360

rhonda.starn@courtswv.gov



E-FILED | 11/2/2020 2:18 PM
CC-24-2020-C-136

COVER SHEET Marion County Circuit Clerk

Rhonda Starn

GENERAL INFORMATION

IN THE CIRCUIT COURT OF MARION COUNTY WEST VIRGINIA
American Bituminous Power Partners, LP v. Employers' Innovative Network, LLC c/o Cogency Global Inc.

. L [V|Business [IIndividual . [VIBusiness [ lIndividual
First Plaintiff: First Defendant:
[ JGovernment [ _|Other [Government [ _|Other
Judge: David Janes

COMPLAINT INFORMATION

Case Type: Civil Complaint Type: Tort

Origin: IvlInitial Filing [ _]Appeal from Municipal Court [ }Appeal from Magistrate Court
Jury Trial Requested: MiYes [INo Case will be ready for trial by: 12/1/2021

Mediation Requested: [1Yes [viNo

Substantial Hardship Requested: [_]Yes [v|No

[ Do you or any of your clients or witnesses in this case require special accommodations due to a disability?
[ | Wheelchair accessible hearing room and other facilities
[} Interpreter or other auxiliary aid for the hearing impaired
{1 Reader or other auxiliary aid for the visually impaired
{1 Spokesperson or other auxiliary aid for the speech impaired

{1 Other:

{1 I am proceeding without an attorney

! T have an attorney: Russell Jessee, PO Box 1588, Charleston, WV 25326
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E-FILED | 11/2/2020 2:18 PM
CC-24-2020-C-136
Marion County Circuit Clerk
Rhonda Starn

IN THE CIRCUIT COURT OF MARION COUNTY, WEST VIRGINIA

AMERICAN BITUMINOUS POWER
PARTNERS L.P.,

Civil Action No. CC-24-2020-C-136
Plaintiff, Hon. David Janes, Judge

V.

EMPLOYERS’ INNOVATIVE NETWORK, LLC
and VENSURE HR, INC.,

Defendants.

DEFENDANTS EMPLOYERS’ INNOVATIVE NETWORK, LLC AND
VENSURE HR. INC.”S ANSWER AND AFFIRMATIVE DEFENSES

COME NOW, Employers’ Innovative Network, LLC (“EIN”) and Vensure HR, Inc.
(“Vensure” and collectively with EIN, “Defendants™), Defendants in the above-styled action, and
hereby file their Answer and Affirmative Defenses showing this Honorable Court as follows:

ANSWER
In this Answer, Defendants respond to the corresponding numbered paragraphs in the

Complaint as follows:

PARTIES AND JURISDICTION

1. Defendants are without sufficient knowledge or information to either admit or deny

the allegations contained in Paragraph 1, and therefore deny them in their entirety.

2. Defendants admit the allegations contained in Paragraph 2.
3. Defendants admit the allegations contained in Paragraph 3.
4. Defendants admit the allegations contained in Paragraph 4.
5. Defendants are without sufficient knowledge or information to either admit or deny

the allegations contained in Paragraph 5, and therefore deny them in their entirety.



6. Paragraph 6 consists of assertions concerning a contract, which speaks for itself,
and legal conclusions, to which no response is required. To the extent a response is deemed
required, this paragraph is denied.

7. Paragraph 7 consists of assertions concerning a contract, which speaks for itself,
and legal conclusions to which no response is required. To the extent a response is deemed
required, this paragraph is denied.

8. Paragraph 8 consists of legal conclusions, to which no response is required. To the
extent a response is deemed required, this paragraph is denied.

9. Paragraph 9 consists of legal conclusions, to which no response is required. To the
extent a response is deemed required, this paragraph is denied.

FACTS PERTINENT TO COMPLAINT

10.  Paragraph 10 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny any
allegations inconsistent with the terms of this contract.

11.  Paragraph 11 consists of assertions concerning a contract, which speaks for itself
and legal conclusions, to which no response is required. To-the extent a response is deemed
required, this paragraph is denied.

12.  Paragraph 12 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny any
allegations inconsistent with the terms of this contract.

13.  Paragraph 13 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny any

allegations inconsistent with the terms of this contract.



14.  Paragraph 14 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny any
allegations inconsistent with the terms of this contract.

15.  Paragraph 15 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny any
allegations inconsistent with the terms of this contract.

16.  Paragraph 16 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny any
allegations inconsistent with the terms of this contract. Additionally, Defendants are without
sufficient knowledge or information at this stage of the litigation to either admit or deny the
remaining allegations contained in Paragraph 16, and therefore deny them in their entirety.

17.  Paragraph 17 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny any
allegations inconsistent with the terms of this contract.

18.  Paragraph 18 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny
any allegations inconsistent with the terms of this contract. Additionally, Defendants are without
sufficient knowledge or information at this stage of the litigation to either admit or deny the
remaining allegations contained in Paragraph 18, and therefore deny them in their entirety.

19.  Paragraph 19 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny any

allegations inconsistent with the terms of this contract.



20.  Paragraph 20 consists of assertions concerning a contract, which speaks for itself,
and legal conclusions, to which no response is required. To the extent a response is deemed
required, this paragraph is denied.

21.  Paragraph 21 consists of assertions concerning a contract, which speaks for itself,
and legal conclusions, to which no response is required. To the extent a response is deemed
required, this paragraph is denied.

22.  Paragraph 22 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny
any allegations inconsistent with the terms of this contract.

23.  Paragraph 23 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny
any allegations inconsistent with the terms of this contract.

24, Paragraph 24 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny
any allegations inconsistent with the terms of this contract.

25.  Paragraph 25 contains legal conclusions, to which no response is required. To the
extent a response is deemed required, this paragraph is denied. Paragraph 25 also-contains factual
allegations about e-mail correspondence, which speaks for itself and requires no response from
Defendants. Finally, Defendants are without sufficient knowledge or information to either admit
or deny the remaining allegations contained in this Paragraph 25, and therefore deny them in their

entirety.



26.  Inresponse to Paragraph 26, Defendants admit that its own accounting identified
some potential issues with AMBIT’s deposits and brought this to AMBIT’s attention. All other
allegations in Paragraph 26 not expressly admitted herein are denied.

27.  Paragraph 27 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny any
allegations inconsistent with the terms of this contract. Paragraph 27 also contains legal
conclusions, to which no response is required. Defendants admit that they alerted AMBIT to
potential issues with its deposits. Finally, Defendants are without sufficient knowledge or
information to either admit or deny the remaining allegations contained in this Paragraph 27, and
therefore deny them in their entirety.

28.  Paragraph 28 consists of assertions concerning a contract, which speaks for itself,
and to which no response is required. To the extent any response is required, Defendants deny any
allegations inconsistent with the terms of this contract. Paragraph 28 also contains legal
conclusions, to which no response is required. Defendants admit that they alerted AMBIT to
potential issues with its deposits. Finally, Defendants are without sufficient knowledge or
information at this stage of the litigation to either admit or deny the remaining allegations
contained in this Paragraph 28, and therefore deny them in their entirety.

29.  Inresponse to Paragraph 29, Defendants admit that they alerted AMBIT to potential
issues with its deposits. Finally, Defendants are without sufficient knowledge or information to
either admit or deny the remaining allegations contained in this Paragraph 29, and therefore deny
them in their entirety.

30.  Paragraph 30 consists of assertions concerning a contract, which speaks for itself

and to which no response is required. To the extent any response is required, Defendants deny any



allegations inconsistent with the terms of this contract. Defendant deny the remaining allegations
in Paragraph 30.

31.  Paragraph 31 contains factual allegations about e-mail correspondence, which
speaks for itself and requires no response from Defendants. Defendants deny the remaining
allegations in Paragraph 31.

32.  Paragraph 32 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny any
allegations inconsistent with the terms of this contract. Defendants admit the remaining allegations
in Paragraph 32 but deny that any duty existed as implied by the allegations.

33.  Defendants deny the allegations in Paragraph 33.

34.  In response to Paragraph 34, Defendants are without sufficient knowledge or
information to either admit or deny the allegations concerning the thoughts, motivations,
knowledge, documentation or evidence of AMBIT at this stage of the litigation and therefore deny
any such allegations. Defendants admit that conversations were had with AMBIT concerned
alleged overpayments and that agreements concerning those overpayments were made, but
Defendants deny AMBITs characterization thereof. All remaining allegations in Paragraph 34 not
expressly admitted herein are denied.

35.  Defendants are without sufficient knowledge or information to either admit or-deny
the allegations contained in Paragraph 35, and therefore deny them in their entirety.

36.  Inresponse to Paragraph 36, Defendants admit that four installment payments from
EIN to AMBIT totaling $255,159.34 and an account credit of $22,894.10 were completed in
September 2020. All remaining allegations in Paragraph 36 not expressly admitted herein are

denied.



37.  Paragraph 37 contains factual allegations about correspondence, which speaks for
itself and requires no response from Defendants. All other allegations contained in Paragraph 37
not expressly admitted herein are denied.

38.  In response to Paragraph 38, Defendants admit that the parties have negotiated
potential resolutions to this dispute. All other allegations contained in Paragraph 38 not expressly
admitted herein are denied.

39.  Inresponse to Paragraph 39, Defendants admit that no resolution to this dispute
was reached by the parties and that AMBIT sent a letter to Alex Campos, which letter speaks for
itself. Defendants are without sufficient knowledge or information to either admit or deny the
remaining allegations contained in Paragraph 39, and therefore deny them in their entirety.

40.  Defendants admit the allegations in Paragraph 40.

41.  Paragraph 41 consists of legal conclusions, to which no response is required. To the
extent a response is deemed required, Defendants state that Vensure has at no time either admitted
or denied anything about its relationship with EIN, and Defendants deny that AMBIT has properly
characterized that relationship.

42.  Defendants deny the allegations contained in Paragraph 42 to the extent any amount
remains “outstanding” as alleged by Plaintiff.

BREACH OF CONTRACT

43.  Defendants reassert each of the above paragraphs numbered 1 — 42 as if set forth in
their entirety herein.

44.  Paragraph 44 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny any

allegations inconsistent with the terms of this contract.



45.  Defendants admit the allegations contained in Paragraph 45 but deny that any duty
existed as implied by the allegations.

46.  Defendants deny the allegations contained in Paragraph 46.

47.  Defendants are without sufficient knowledge or information to either admit or deny
the allegations contained in Paragraph 47, and therefore deny them in their entirety.

48.  Paragraph 48 consists of assertions concerning a contract, which speaks for itself
and to which no response is required. To the extent any response is required, Defendants deny any
allegations inconsistent with the terms of this contract.

49.  Defendants deny the allegations contained in Paragraph 49.

50.  Defendants deny the allegations contained in Paragraph 50.

51.  Defendants deny the allegations contained in Paragraph 51.

52.  Inresponse to Paragraph 52, Defendants deny that EIN is in breach and state that
they are without sufficient knowledge or information to either admit or deny the remaining
allegations contained in Paragrapir 52, and therefore deny them in their entirety.

53.  Defendants deny the allegations contained in Paragraph 53 and deny that Plaintiff
is entitled to any relief whatsoever.

COUNT TWO TORTIOUS CONVERSION

54.  Defendants reassert each of the above paragraphs numbered 1 — 53 as if set forth in
their entirety herein.
55.  Defendants deny the allegations contained in Paragraph 55.

56.  Defendants deny the allegations contained in Paragraph 56.



57.  The allegations in Paragraph 57 are ambiguous as to what AMBIT is referring to
and therefore Defendants are without sufficient knowledge or information to either admit or deny
the allegations contained in Paragraph 57, and therefore deny them in their entirety.

58.  In response to Paragraph 58, Defendants deny they breached the agreement and
state that they are without sufficient knowledge or information to either admit or deny the
remaining allegations contained in Paragraph 58, and therefore deny them in their entirety.

59.  Inresponse to Paragraph 59, Defendants admit that four payments were made to
AMBIT, and all remaining allegations contained in Paragraph 59 not expressly admitted herein
are denied.

60.  Defendants deny the allegations in Paragraph 60.

61.  Defendants deny the allegations in Paragraph 61.

62.  Defendants deny the allegations in Paragraph 62.

63.  Defendants deny the allegations in Paragraph 63 and deny that Plaintiff is entitled
to any relief whatsoever:

COUNT THREE: UNJUST ENRICHMENT

64.  Defendants reassert each of the above paragraphs numbered 1 — 63 as if set forth in
their entirety herein.

65.  Inresponse to Paragraph 65, Defendants deny they breached the Agreement and
state that they are without sufficient knowledge or information to either admit or deny the
remaining allegations contained in Paragraph 65, and therefore deny them in their entirety.

66.  Defendants deny the allegations in Paragraph 66.

67.  Defendants deny the allegations in Paragraph 67.

68.  Defendants deny the allegations in Paragraph 68.



69.  Defendants deny the allegations in Paragraph 69 and deny that Plaintiff is entitled

to any relief whatsoever.

COUNT FOUR: BREACH OF CONTRACT

70.  Defendants reassert each of the above paragraphs numbered 1 — 69 as if set forth in
their entirety herein.

71.  Defendants are without sufficient knowledge or information to either admit or deny
the allegations contained in Paragraph 71, and therefore deny them in their entirety.

72.  Defendants are without sufficient knowledge or information to either admit or deny
the allegations contained in Paragraph 72, and therefore deny them in their entirety.

73.  Inresponse to Paragraph 73, Defendants assert that they complied with the terms
of the agreement and state that they are without sufficient knowledge or information to either admit
or deny the remaining allegations contained in Paragraph 58, and therefore deny them in their
entirety.

74.  Inresponse to Paragraph 74, Defendants deny that Plaintiff is entitled to any relief
whatsoever.

75.  Defendants deny the allegations in Paragraph 75.

76.  Defendants deny the allegations in-Paragraph 76 and deny that Plaintiff is entitled
to any relief whatsoever.

77.  Defendants deny the allegations in Paragraph 77 and deny that Plaintiff is entitled
to any relief whatsoever.

COUNT FIVE: BREACH OF DUTY OF GOOD FATIH AND FAIR DEALING

78.  Defendants reassert each of the above paragraphs numbered 1 — 77 as if set forth in

their entirety herein.
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79.  Defendants deny the allegations in Paragraph 79.

80.  Defendants deny the allegations in Paragraph 80:

81.  Defendants deny the allegations in Paragraph 81 and deny that Plaintiff is entitled
to any relief whatsoever.

82.  Defendants deny the allegations in Paragraph 82 and deny that Plaintiff is entitled
to any relief whatsoever.

COUNT SIX: CIVIL CONSPIRACY

83.  Defendants reassert each of the above paragraphs numbered 1 — 82 as if set forth in
their entirety herein.

84.  Defendants deny the allegations in Paragraph 84.

85.  Defendants deny the allegations in Paragraph 85.

86.  Defendants deny the allegations in Paragraph 86.

87.  Defendants deny the allegations in Paragraph 87 and deny that Plaintiff is entitled
to any relief whatsoever. Further answering, Defendants state that any allegation not expressly

admitted herein is denied.

AFFIRMATIVE DEFENSES

Defendants assert the following-affirmative defenses without prejudice to the denials set
forth in the preceding paragraphs and without admitting any allegations of the Complaint not
otherwise admitted. Furthermore, because Defendants’ investigation into Plaintiff’s claims is
continuing, Defendants expressly reserve the right to allege additional defenses as they become
available during the course of this action, including through discovery.

FIRST AFFIRMATIVE DEFENSE

Plaintiff’s Complaint fails to state a claim upon which relief can be granted.

11



SECOND AFFIRMATIVE DEFENSE
Plaintiff’s claims may be barred, in whole or in part, by the doctrines of waiver, estoppel,
laches, and/or unclean hands or by principles of equity.
THIRD AFFIRMATIVE DEFENSE
Plaintiff has not been damaged by the allegations, if true, contained in its Complaint.
FOURTH AFFIRMATIVE DEFENSE
Plaintiff’s tort claims (Coeunts II, IV, and VI) are barred by the gist-of-the-action doctrine.
FIFTH AFFIRMATIVE DEFENSE
The unjust enrichment claim (Count III) is not viable because there is an express contract
regarding identical subject matter.
SIXTH AFFIRMATIVE DEFENSE
Count V fails because there can be no claim for breach of the duty of good faith and fair
dealing separate from a breach of contract claim.
SEVENTH AFFIRMATIVE DEFENSE
Count VI fails because, inter alia, a parent cannot conspire with its subsidiary. Copperweld
Corp. v. Independence Tube Corp., 467 U.S. 752, 777 (1984).
-EIGHTH AFFIRMATIVE DEFENSE
Insofar as Plaintiff undertakes to state a cause of action in contract, Plaintiff is not entitled
to an award of consequential, incidental, “lost opportunity cost,” or punitive damages.
NINTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are or may be barred by the applicable statute of limitations and/or

contractual limitations period and/or the doctrine of laches.
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TENTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are or may be barred in whole or in part by the failure of Plaintiff to
mitigate any claimed damages.
ELEVENTH AFFIRMATIVE DEFENSE
Plaintiff’s claims fail because the injuries and damages, if any, allegedly suffered and
sustained by Plaintiff were the result of the actions of others not under Defendants’ control and
without Defendants’ authorization or knowledge
TWELFTH AFFIRMATIVE DEFENSE
Plaintiff’s claims are barred by the plain language and terms of all applicable contracts.
THIRTEENTH AFFIRMATIVE DEFENSE
Insofar as Plaintiff seeks punitive damages, such claims and the relief sought violate the
right of Defendants to equal protection and due process under the law and are otherwise
unconstitutional under the Fifth and Fourteenth Amendment to the United States Constitution and
under Article 11 and all other applicable provisions of the West Virginia Constitution.
FOURTEENTH AFFIRMATIVE DEFENSE
Defendants. reserve the right to add further defenses or affirmative defenses as may be

revealed in the course of further proceedings.

WHEREFORE, Defendants, Employers’ Innovative Network, LLC (“EIN”) and Vensure
HR, Inc., respectfully request that this Court dismiss the Complaint, with prejudice, and award

Defendants their costs and reasonable attorneys’ fees incurred in defending this action.
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Respectfully submitted,

EMPLOYERS’ INNOVATIVE NETWORK, LL.C AND
VENSURE HR, INC.
By Counsel

/s/ Russell D. Jessee

Russell D. Jessee (W. Va. Bar No. 10020)
russell.jessee/@ steptoe-johnson.com
Michael Barill (W. Va. Bar No. 5806)
michael.barillzisteptoe-johnson.com
James E. McDaniel (W. Va. Bar No. 13020)
jim.mcdaniel @ steptoe-johnson.com
STEPTOE & JOHNSON PLLC

Chase Tower, 17th Floor

P.O.Box 1588

Charleston, WV 25326-1588

Telephone: (304) 353-8000

Facsimile: (304) 353-8180

Counsel to Employers’ Innovative Network, LLC and
Vensure HR, Inc.
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IN THE CIRCUIT COURT OF MARION COUNTY, WEST VIRGINIA

AMERICAN BITUMINOUS POWER
PARTNERSL.P.,

Civil Action No. CC-24-2020-C-136
Plaintiff, Hon. David Janes, Judge

V.

EMPLOYERS’ INNOVATIVE NETWORK, LLC
and VENSURE HR, INC.,

Defendants.

CERTIFICATE OF SERVICE

I hereby certify that on November 2, 2020, I filed electronically the foregoing
“DEFENDANTS EMPLOYERS’ INNOVATIVE NETWORK, LLC AND VENSURE HR,
INC.’S ANSWER AND AFFIRMATIVE DEFENSES.” Notice of this filing will be sent by
operation of the Court’s electronic filing system to the following party representatives. There are
no unrepresented parties.

John F. McCuskey, Esquire

Reberta F. Green, Esquire

SHUMAN MCCUSKEY SLICER PLLC
1411 Virginia St. E., Suite 200

P.O. Box 3953

Charleston, WV 25301-3953

Counsel to Plaintiff

/s/ Russell D. Jessee

Russell D. Jessee (W. Va. Bar No. 10020)
russell.jessee/@ steptoe-johnson.com
STEPTOE & JOHNSON PLLC

Chase Tower, 17th Floor

P.O. Box 1588

Charleston, WV 25326-1588

Telephone: (304) 353-8000

Facsimile: (304) 353-8180
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EMPLOYERS’ INNOVATIVE NETWORK; LLC
Customer Service Agreement .. .. -~

This Agreement is made this 15th day of July, 2013 by and between Employers’ Innovative Network, LLC.(“EIN"), whose principal

office is located at 113 Goff Mountsin Road, Cross Lenes,

West Virginia..25313 and American: Bituminous. Power Parters

L.P.,(Customes™), whose princlpal office is Iocated at Granl Town Power Plant, 228 AEFPP-Drive, PO Box 159, Grant Town, WV
26574, EIN and Customer may be collectively reforred to as the “Parties™ or individually ag “Party”). -

- RECITALS
WHEREAS, EIN ig a company in the business of providing
various professional cmployer services to various business
entities;

WHEREAS, Customer deslres to sccept and pay for such
services under the termg and condifions ax set forth below;

NOW, THEREFORE, in consideration of the mutual promises
and covenants contained herein, and for other good and valuabla
consideration, the receipt and sufficiency of which are hereby
acknowledged, EIN and Customer agres as follows:

. PURPOSE. EIN agrees to co-amplay all of the employees (as
defined in Paragraph III} assigned to provide services for
Cugtomer whercby the responsibilities for such employees sre
allocated between the Parfies. The Parties agree that EIN is a
" company engaged in the business of providing professional
employer services to Customer pursuant to thie Agrecment.
Customer undergtande that it mainteins an employment
relationship according ta law ‘with Employees throughout the
Term of thiz Agreement. This Agreement defines the aliosatlon
of respansibilities botween EIN and Customer,

IL TERM. The Effective Date of this Agreement shall be July
15; 2013 (“Effestlve Date”). This Agreement shall commence
on the Effective Date and remain in full foree and effact for o
period of ons (1) year thereafter ("Initial Period™, unless
terminated by costomer with thirty (30) days priar written notics_
or by EIN with ninety (90) dsys prior written notice, or as
provided in Paragraph XI. After the Iditial Period, this
Agrocment shal] automatically renew for one (1) year periods
until terminated by either Party with prior written notice
provided ebove or as provided for in Pamagraph XI. Belween
the date written cancallation is sent to the other Party and the

termination effective date, the Parties vll continue to meet the-

obligations set forth in this Agrecment, including without
limitation, the obligation of Custemer to pay all EIN involoes: in
addition, following any termination of this Agreement for eny
reason whatgoever, EIN shall fully eooperate with Customer in
all matters refated to the orderly transfer of services to such
other persons &5 may be designated by Customer. The poried
ihat this Agreament shall be In full force end effest lg refarred ro
as the “Term.”

ML SERVICES PROVIDED BY AND OBLIGATIONS OF EIN. .
A. Employees covered by this Agreement only include those
employces who, after the decision to hire hag been made by.
Customer, have completed EIN’s employment process and have
besn accepted by EIN ("Employees™). Any individoal wha dots
nat complete EIN's employment process and is nat eceepted by -

EIN shall not bs considered an employes of EIN for mny -

parpoze including, but not limited to, workers compensation,

benefite or employment related laws.

i
B. The services 1o be provided by EIN for Employees include,
but are not limited to:

1. Pay wages to Employees, and prepare, administer, compile,
and file all payroll information and distribute payroll checks to
Employees from itz own eccoumts; "Wages” does not include
any obligation between Customer and an Employoe for
paymerits beyond or in additlon to the Employee's selary, draw,
or regular rate of pay, such &6 bonuses, commissions, scverance
pay, deferred compensation, profit sharing or vacation, slek or
other paid time off pay, unless EIN has expressly mgreed, in
writing, to assame liability for such paymentz elsewhere In this
Agreement;

2. Based on complets, timely and accurate reparting of job
dutjes and hours worked by Customer, assume responsibility for
the withholding, collection, reporting, end remittance of federal
and state employment taxos, including but not limited to: ®
federal jncome tex withholding; (ii) state and loocal income tax;
(iii) Federal Insurance Contributions Act (“FICA") withholding;
(iv) Federal Unemployment Tax Act (“FUTA™) withholding;
and (v) state unemployment tax withholding;

3 Administration of applicable- benefit plans, selected by
Custamer, including remiting employes benefit payments from
EIN's accounts for benefit programs sel forth on Exhibkit C
beginning on the Effective Date. An Employes's available
coverage and eligibility to perd¢lpate in a given plan shall be
governed by and subject to the terms and conditions of the plans
offered by EIN. EIN and its appliceble carrier reserve the right
to chenge or substitute benefit plans or to implement cost
increases. EIN shall provide prior notics, in compliance with
state law, of eny such changs, substitution, or cost increase;

4. Maintaining Employce personnel records and personnel
policy development in concert with and approved by Customer;

5. Consistent with applicable law, maintenance of workera
compensation inswEnce coverage during the Term for
Employees from a carier authorized to do business in all
applicable staics, for, which npon request EIN shall provide
Customer a certificate of coverags, and management of workers
compensation claims;

6. ‘Provide unemployment. . co‘m-pensalioni-- insurance in.

- accordance with Staté-law; and . . )

) et ..
7. Netify in writing, in conjunction with Custemer, all

1 Employees of the inception and termination of this.Agresment.



C. Customér retaing — snd at al] thmes inder thls Apgreement
shall exercise’~ the right to hire, fire, reassign, discipline;
compensate, and otherwise mennge Employees. The Parties
sgree that EIN is not Jiable far the aets, errors, or omissions of
Custoider orof én Employee when the Emplayee is actlng under

the expréés difection and-control of the Customer. -

D. The: Parties acknowledge that they are entering into s co-
employmeat relationship concerning Employees, The Parties
shall thare the responsibility for addressing Employee
compleints, claims or rcquests relating to erployment.
Responsibility for any particuler complaint, claim or request
relating to employment shall be the responsibility of the Parly
who et the time of the [neident, action or inaction glving riss to
the complaint, claim or request was exercising or responsible for
exercising direction and cantrol over the Employee. Cuztomer
further acknowledges that the Parties’ relationship may be
influenced by Internal Revenue Code §414(n) and that an
employment relationship {s being established between EIN end

Employees.

IV. SERvICE FEEs.

A, In consideration for services rendered, Custemer agrecs ta
pay EIN gervica fees as shown on Exhibit A, which js aftached
and made a part of this Agreement, and for ll wages, payroll
taxes and benofit cosis incurred by or payable to sl Employsss
(*Fee”). Customer's Fee obligeation shall continne during nocmal
peciods of Employes shsence for vacation, sick leave, legal
holidays and emergency situations

B.  Customer iz niot required 1o provide security 1o EIN under
this Agreement. In lieu of security, not less than flve (5) days
prior to every payroll date, Costemer shall, in & method
described in C. above, make an advanccd deposit of an agreed 10
estimate of the amount owed in A, above for the forthooming
peyroll date. EIN will then immedistcly draw agains this
deposit for payment of the amounts owed in A, above for the
forthcomingpayrall date. If the deposit is less than the
reconciled (actval) amount owed by the Customer pursuznt Io
A. ebove for the forthcoming payrall date, Customer shall then
pay the differenics batween the deposit amount and the achual
amount. Such additional amount shall be paid not fater than
12:00 pm an the Wednesday immediately prior to the
forthcoming payroll date. If the deposit is more than the

sctual amount, Cnetomer mey then reduce its next deposit by
such overage amount. Az an exampla, ifthe next payroll is

duc on September 15 and the agreed to estimate is $200,000,
Customer would deposit-$200,000 on September 10,-and EIN
would draw against that amount on Septamber 10. 7 when the
payroll is recanciled for Saptember 15, the actual amount owed
pursuent to A. above is $205,000, Customer would then, nat
later then 12:00 pm of the Wednesdey immediately preceding
September 15, remit en additional $5000 to EIN. Cheanging the
fucts, if the reconciled (actual) amount is $195,000, Customer
would only then be required to deposit §195,000 not less than
five (3) dayz prior to thenex! payroll date (assuming the
estitnate remained $200,000). Failure of citstomer to make, in &
menner described abova, a limplyindynnccd deposit, or peyment
of additional reconciliation amount owed (if any) by 12:00 pm
on the Wednesday immediately preceding the forthcoming

payrall date, will be considered & material breach of this
Agreement,

C. Customer shall pay all Fees upon delivery of the invoica to
CGustomer, Paymént shall be made by sither ACH, cashier check:
iorbank wire transfer. If payment is refused by Chatomer’s bank. .
for any reason, Customer agrees to pay any bank or other

gefvics charges imposed upon EIN. If Customer fails to make-
payment as provided herein, Customer assumes fill Jfability and
responsibility for any wages, taxes, insurances and cmployment
mslters arising subsequent 1o the last pay perlod of which
Customer paid accarding to these terms,

D. If payment is not made when due, Customer shall pay EIN,
in addition to pll cther emounts due, a three percent (3%)
adminigiration charge on the delinquent smount. In addition,
Customer shall pay one end one-half percent ( 1%4%) of the
delinquent amount for each thirty (30) day period that the
unpaid bajancs remains outstending, but in no event shall the
amount exceed the lawful rate of interest,

E. Feeg may be adjusted upon the efisctive date of any statutory
increase in employment taxes, insurance rates, or cost of
benefits to Employess. EIN may adjust the servics fee
subsequent one-year renewal periods following the inkie! term
upon thirty (30) days advance written natice 1o Customer. Fees
are bascd upon the value of sarvices rendered and do not change
as a result of an Employer's length of service or other non-
macketrelated conditions,

F. All paymenis will be applicd to the most recent invoice
issued to Customcr. EIN retains the right to apply any
overpaymeut to the subsequent invoico issued 10 Customer.

G. Customer agress to pay for eny compenasation eamed but.not
paid to or for Employces prior to, during, upon termination, and
subsequent to their employment with EIN, ineluding, but not
limited to, premiums or contributions payable for employec
benefit plans through the end of the month in which the
Bmployse was terminated, unused paid time off, vacation or
sick leave, and expense reimbursement.

V. QBLIGATIONS AND DUTITS OF CUSTOMER.

A. Cuxtomer shell be solely responsible for the day-to-day
direction, supervision, training, and control of Employess in the
conduet of their wark and Customer is solely respongible for the
quality, adequacy or safely of the goods or serviees produced or
sold in Customer’s business. Customer is solsly responsible for
the acts, amora or omissions of Employees whilc the Employee
is engaged in Customer”s businesz activities. Cuztomer will he
responsible for verifylng skills and qualificetions for
employment and making the decislon to hire an employee. If &
licease is necegsary for the: performance of Customer's wark,
Customer shall verify the existence, maintenance and validiry of
such license, T '

B. For Employees. hired prior to the Effective Date of this
Agreament, Customer warrants that all Employees are United
States citizens or have provided proof of employmeat eligibility
documents accepted by the USCIS or its pradecessors 2t the
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time of said Employes’s hire. Any Employee whose proof of
employment eligibility documentz (such as temporary work
vises issued by USCIS, Bureau of Citizenship and Tnmigration
Scrvice or Immigration and Naturalization Service) expire while

said Employee is covered by this Agreement, must have their [- -

9 form re-vesified accordmg to USCIS' requirements. It is

Cugtomer's sole responsibility to complete such re-verification.
Forthermare, Customer warrants that gl Employees” names and
socia] security numbers match and that all Employees hired after
the Effective Date of this Agresment are United States eltizens
or they have one of the documents cmrently accepted by the
USCIS ex proof of employment eligibility, as shown on USCIS'
instructions for Form 1-9, Customer shall obtain Tully completed
1-0 Farms from cach Employes covered by this Agresment upon
the Effoctive Date and during tha Term of thig Agrcement,
Customer agrecs to retain coplcs of Employce 1-9 Forms and to
deliver the ariginal to EXN upon compietion by the Employee.

C. Customer ghall maintain a record of actual time worked end
verify the acouracy of wages and salaries reported to and paid
by EIN during each pay period, At least forty-sight (48) hours
prior to the Customer's payday, Customer ghall provide to EIN
via facsimile transmisdon, emall or via EIN’s internet
connection, a report of the total hours worked by Employess,
Cuostomer warrants that the information reported to EIN is
carrect end accwate, Customer further agreez to hold EIN
harmless from any liability that may arise ag a result of the
improper roporting of such information by Custorner.

D. Customer shall appoint an authorized representative(s) who
will be responsible for reporting any and el information to RIN
or receiving Employse information fom EIN. Customer
appoints Steve Friend, AMBIT Plant Manager a8 its autharized
represemfative. Customer agrees that the awthorized
representative has full end complets authority to report
information o EIN and that EIN-may rely on this infarmation.
Customer holds EIN harmless from any action taken by BIN as
B reslt of the information provided: by or to the anthorized
representetive, The authorized represcatative can only be
changad in writing, signed by the President of Customer nd
directed to EIN.

E. Customer agrees to abide by the employment palicies and
procedures developed by EIN and approved by Customer, which
may be revised fom time to time, if such policies end
procedures are implemented. Customer also agrees to report any
complaint, claimn, aacident, or other employment related issue
raised by an Employce to EIN ag soon as i{ becomes known to
Customer.

P, Cusiomer shall provide EIN written statements of its policies
regarding employse benefits, Such policies will comply with all
federal, state 'and local govemmcntal laws and regulstions.
Customer will pay for sny unpaid benefits due to Employees
wpon commencement or termination of this Agreement,
including but not limited to unused vacation, severance pay, or
continning health and life insurance premiums until the end of
the month during which this Agresment is terminated or until
the end of-the month in which the Employee separatas
employment.

G. Customer ugrees to comply at its expenso with all safety and
health laws, regulations or rules, whether federal, stalc or local,
Customer will elso ensure compliance with safe wark practices
und use of protestive equipment: -and -devices imposed by
controlling federal, state or loval law, EIN retaing a right, but
not the duty, to pravide for thoihealth, welfare and benchic of
Employses through such programs: as profesgional guidance,
including, but not limited to, employment kreining, and
compliance matters. All socidents or injuries invelving
Employees shall be reported to EIN immediately, Custamer
egrees to cooperate with BIN's workers' compensation sarrier in
the ingpection of work locations end the investigation of
workplace accidents and injurics. Nothing in this Apreempnt
shall relieve Customer of amy obligations imposed under safety-
rclated law. If EIN or EIN's workers compensation insurance
carrier recommends that light -duty werk be provided to an
employes suffering from a workplace injury, Cusiomer agrees to
take commerefally reasonable measures to provide same.

H. Customer agrees to allow EIN'S insurance carrier the right
to inspoct the customers records emd worksite to verify job

- dutles and compensation of employses and 1o verify compliance

with insurance-mandated safety requirements during the Term
of the Agreement, as well ag the right of the workers
compensetion ¢arrier to audit the Customer's records and
worksite for up 10 one year afier the end of any policy peried,
even ifthis Agreement has been terminated.

L. Qustomer maintaing the right npon request to EIN to receive
worksile loss experieice data upon termination of (this
Apreement.

J. Customer shall maintain workers compensation insurance
coverage for any employees working for Customer hat gre not
covered by this Agreement. Additionally, Customer shall
require (het all contractors end sub-contractors doing werk for
Customer mainisin workers’ compensation. Furthermore, in
states requlring same, Customer agrees to maintain separate
workers compensation insurence covering Employees.

K. If any Employee is required in the performance of thelr
duties, 10 deal with confidential or proprictary information of
Customer, Customer agrees to-institute any control procedures
ar confidentizlity agreements to inswe egeinst disclosure of
same, Customer holds EIN harmless from any snd-alf Kability
which results from a disclosure of same whether during or after
the Texm.

L. Customer agrees that for any benefit plan maintained by
Customer. priex. to, during, or atter the Term, Customer i solely
respangible  for  determining  eligibility, participation,
contribution matters, adminisration of Section 125 Plan if .
applicable, and, the proper administration of COBRA, end that -
EIN. has. no: responeibility for such benefits. Customer
indemnifies and holds EIN harmless for any and all Babilitics or
consequences ariging out of the meintenance of such benefits.
M. If not already in place, Customer zgrees to cooperate with
EIN in esteblishing and implementing a drug-fico warkplace



policy or program.

N. Customer is responsible for compliance with OSHA
regulations, Environmental Protection Agency regulations, child
labor laws, the Worker Adjusiment and Retraining Notification
Act (“WARN™), Fair Labor Standards Act{“FLSA™ Including
Equal Pay Act, West Virginidi Wage Payment and Collestion
Act, Uriformed Serviees Employment and Reemployment
Rights Act (“USERRA"), the National Labor Relatlons Act
("NLRA™) and all other applicable Federsl, Stale and Local
Iabor and employment laws.

O. Customer shall retain sl responsibilities with respect
union organization and/or collective bargaining with the Union
or Unions and will be solely responsibls for complying with any
collective bergeining agresments. Customer acknowledges that
EIN will not bs a patty te any enllective bargaining egreement,

Customer will indemnify EIN for any costs, including
reasonable attomeys® faes or expenses or labilities for unfuir
labor practica charges brought under the National Labaor
Relotions Act, or state lahar relstions laws. Customer will be
solely responsible for any collective bargeining and contract
edministration expenses for all proceedings under the National
Lebor Relations Adt or eny other proccedings under the
Mational Labor Relations Act affecting its Worksite Rmployees
end will indemnify and hold EIN harmless, Including the cost of
reasonuble attorneys’® fees, relating to the same,

VI. Workers Compensation and Safety Practices.

A. Customer’a workplece must continuc to comply with all
regulatary aspects of doing business which spplied to Customer
before execution of this Agreement, including without
liroitation, the obligations ta, provide at its expensc and cnsure
use of ell porsonal protective cquipment, maintain a safe and
accessible workplece under the Occupational Safety & Health
Act (“OSHA™), and the ADA, and all ralated and pimilar state
regulatory requircmests. Costomer at all times remaing
ultimately liable to provide workers’ compensatian coverage to
Employees.

B.In relation to the provision of workers compensation benefits
by EIN, Customer shall:

1. Cocperate with EIN in the mainienance of a drug-free
workplace;

2. Cocperate with EIN in conducting pre-employment
background investigations, ag permitted by law, for such job
positions as may bs determined by RIN end its warkers
compensation insurer to-represent significant risk;

3. Cooperate in the investigation of any worlkplace complaint or -

injury with EIN, or its workers compensation insurer, and
provide them the right, if requested, to inspect and access, upoi
request, Customer's premises, records, and Bmployces in order
10 invcstigate the alleged violation of any Handbook Policy,
safety concem, injury ar ofher workplace incident;

4. Timely comply, t its sole expense, with any specific

directtves from EIN, or its warkers compensation {neurer,
regarding the safaty of the Employess;

5. Notify EIN before assigning any Employee to work outside
the state of West Virginia .o

[ cla - t
6. If any Employse is. injured, immediately repart the mceident
of injury to EIN;and
7. Comply with EIN’s, or its workers compensation ingurer's,
modified-duty requirements, including reinstatement of
Emplayses in @ modified-dnty capacity. If Customer #ils to
accommodate eny Bmployee relessed for madified duty
assipnment, Customer shall pay to BIN all workers
compensation wages disbursed to such Employec az should
have been peid in the form of eamed wages fur performing
modified-duty services.

C. Empleyess shall perform job functions identified by the
workers compensatien classification codes applicable to the
Employee’s job function. BIN retains the right to change the
clessification codes, whers necessary, to comply with the
guidelines set forth by the National Council on Compenzation
Insurance or applicable state regulatory agency. Customer
Bgrecy 16 provide prior written notiee to EIN before the addition
of any workers compengation clessificatian.

VI. JNSURANCES.

A. If any Employee is required to drive a vehicle of any kind
for Customer, Customer will provide lisbility insurance which
will insure against public liability for bodily injury, death and
property damage with & minimum combined single fimi of One
Million Deollarz ($1,000,000) and uningurcd moiorist insurence
with a minimum combincd =ingle limlt of One Million Dallars
($1,000,000), in states where no fault laws apply. Not later than
five businesz days afier its exscution and delivery of this
Agreement, Customer shall cause its insurance oarrier 1o issue a
certificate of insurance to EIN verifying such coverage end
providing for not Jess then 30 days' prlor written notice 10 EIN
of cancellation of or any changes 1o such coverags and idantify
EIN as an additionalinsured,

B. Customer agrees 1o keep in full force and effect at all Limes
during the Termn 2 comprehensive general lability insurance
poliey in the minimum limit of One Million Dollare
($1,000,000) inewring Customer against bodily injury and
Property damage ceused by Customer’s premises-operations or
completed operations. Not later than five business days aficr its
execution and delivery of this Agreement, Customer shall cause
its inmrance camier to issue s certificate of insurance to EIN
verifying such coverage and providing for not less than 30 days*
prior written notice to EIN of cancellation of or any changes to
such coverage and identify EIN as on additional insured.

C. If eny Employes performs any duties whigh requires the
maintenance of a profoszional license and corresponding
professional liability insurence, Customer agreas.to keep in full
force and effect during the Term professional liability insurance
which shall cover any acts, ervora or omissions, including but
not fimited to the negligent acts of the professional cmployse
with @ minimum limit of One Million Dollers (31,000,000). Not
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later than five business days after its execution and deflvery of

this. Agreoment, Customer shell cause its insurance carmier fo
issue a certificats of inzuranss to EIN verifying such coverage

and: providing for not less than 30 days’ prior written notice to - l
EIN of cancellation of or any changes to such coverage and 1,

identify EIN 2g an additional insurcd:

D. With respect to any group health plan maintained by EIN snd
set forth on Bxhibit C which provides coverage to eligible
Employees, EIN assumes responsibility for proper COBRA
edministration, subject 1o timely notification by Customer of ths
ocourrence of any "qualifying event™. For these purposes any
grovp health plan shali be maintsined by EIN only if ke
contract is beiween EIN end the msurer. Customer agrees to
provide continuation of heslfh nsurance coverage required by
COBRA to any snd all eligible participent's in Customer's
curent plan or wpon terminstion of this Agreement, and
indemnifies and holds EIN harmless from any claims therefore.

E. Customer may be covered in exrtain instunces by EIN's
Employment Practices Liability Insurance ("EPLI*). In the
cvent that a olaim or suit againgt Customer (alone, or in
connection with other parties including EIN) results in a claim
under EIN"s BPLI poficy, then Customer agrees to pay the
deduerible for the EPLI policy associated with the covered cleim
or suit.

VIXI. CUSTOMER REPRESENTATIONS,

A. Customer ls a sole proprietorship or that it is a lieited
partacrship in good standing, and that the undersigned officer or
representative is duly authorized to enter into this Agreement.

B. Customer has fully disclosed 1o EIN, all investigations,
lawsnits, claims labor proceedings, employment related claims
or othor adversary procesdings involving Customer,

C. Custamer warrantg that in regard to any employee cmployed
by Costomer prior to the Effactive Dats, ull wages and benefits
for such employes are current and have been paid, and thers ig
no liability for game, including any benefits for retirces.

D. Custamer warrants that thers are no olsims or threatenod
clims or cherges pending by eny employsa daimhg that
Customer engaged in any work practices which were in
vialetion- of any employment related law Including but not
limited to the Americans with Disabilities Act {"ADA"), Pamily
Medical Leave Act ("FMLA"™), National Laber Relations Aot
("NLRA"Y) and any federa) or state diseriminafion laws.

E. Customer has disclosed all employment related agresments
in effect-at the Effective Date including, but not limited to,
collective  bargaining agreements and any employment
agreementy. )

F, Customer warrants that workers compensation classification
codes provided to EIN are correct and that Customer will utilize
Employees only in 4 manumer consistent with thesc codes,
Customer will notify EIN if Employees job duties change
substamtially. Failure to natify EIN of Employees job duties
may result in & workers' compensation rate adjusment and/or

termination of this Agresment.
for paying any adjustments,

Custorer will be responsible

G.-Customer warrsnts that it is not a Federal, state or Iooal

government confractor or subcontractor sad thet none of the . -
Employess perform wark oa govemment contracts, excapt as ., .

previously disclossd i writing to BIN. Custorner agrees io
provide wrirten notice to EIN prior to entering fnta any
government contract.

H. Except 85 disclosed on attached Exhibit D, there arc no
collective bargaluing apresments, lnown wunion organizing
actlvity, claims, suits, actioms, proceedings or Eovernment
investigationg (ccllectively, “Claims") anticipated rending or
threatened against Customer by former or current employees
bafors or by sny court or administrative agency and thers have
bean no claims duwring the five years preceding the date of this
Agreement.

L. Customer expressly agress 1o indemnify, defend and hold
EIN harmless from eny and all claims or Liabilities which may
erise as & razalt of such claims for acts which oceurred prior to
the inception of this Agreement.

IX.EMPLOYMENT PRACTICES,

A.  Costomer agrecs to indemnify, defend and hold EIN
hermless from any end all claims, costs, or liabilities of
whatsoever natura which arise out of or are relared to the acts,.
errors, or omissians of Customer or of an Employes, when the
Employee Is acting under the express direction and control of
the Customer. Further, Customer agrees to indemnify, defend
and hold EIN hermless from any and all claims, coats, or
lisbilities of whatsoever nature which mey be incurred by EIN
88 a resnlt of any olaims which ariss decisions or actions taken
by Customer with respect to employmeat related matters
without consulting EIN or fhilure to abide by EIN's advice.

B. Costomer agrees to comply with afl applissble federal, state
and local employment-related laws including but not limited to
the ADA, FMLA, NLRA, West Virginia Human Rights Act,
ADEA, FLSA end any faderal. state and local dizcrimination
laws. Specifically, Customer ngrees to cooperate with EIN in
returning Employsas to work upon completion of any approved
leavs, including FMLA leave, and making reagonable
accommodations under applicables dizability lawa.

C. With respect to the premises accommodation provisions of
the ADA, Customner sgrecs that such responsibilities are solely
the responsibility of the Customer, and Customer agrees to
indemnify, defend and hold EIN harmless from any and all
claims or lisbilities a6 a result of Customer's failure to ebide by
Bmme. P

D. EIN and Customer are each Individually responsible for
detsrmining whether such Party: is a “covered entity” pursvant o
HIPAA. If EIN .qr Customer; detcrmines that it is 8 “covered
entity under HIPAA, snch. Party is responsible for complying
with the HIPAA privacy rules in respect of Employee's
protected health information. If EIN is determined to be a
covered entity pursuant to HIPAA or is required te sign or



obtain a business associate agrecment with Customer, Customer
8grees to cooperete in complying with same. .

-X. INDEMNIFICATIONS. : BN -
A, Customer shall releass, defend, indemnify and hold harmless
EIN and its officers, directors, sharcholders, uffiliates,
subgldlaries, employses and agents (collectively, the “EIN
Indemnified Parties”) from and against any losses, liabilities,
clalms, obligetions and/or expenzes including, withom
limitation, court costs and reasonable attorneys” fees (whether of
not such losses, liabilities, olaims, obligations and/or expenses
including, without limitation, court costs and remsomsble
attorneys’ fees, are Incurred or paid by EIN ag part of an
insurznce deductible or copayment (collectively “Damages™)
that may be incurred by or asserted against any of the EIN
Indemnified Parties, arising from or related to, in whole or in
part, (i) the acts, errors or omissions of Customer (or its agents
or contractors) or the Employees; (i) any breach of this
Agreemeat by Customer; (i) any viclation of any federal, state,
ar local Izw or regulation related to labor or employment,
including but limited to workplace safsty laws; and (iv) except
as otherwisoe provided in this Agreement, any claims asserted by
or liability to third partles arising from or related ta, in whole or
in part, Customer’s business.

B, EIN shell relesse, defend, indemnify end hold harmless
Customer and its officers, directors, sharcholders, affiliates,
subsidiaries, emplayees and agents (collestively, the “Customer
Indemnified Partics”) from and egainst any Damages that may
bc incwrred by or msserted spainst eny of the Customer
Indemnified Parties, to the extent such Dameges arize from or
erc related to any breach of this Agreement by EIN.

C. These indemnifications shall survive the terminetion of this
Agreement,

XI. TERMINATION.

A. In addition to the termination provision contoined In
Paragraph I, EIN may terminate this Agreement with three (€))
days prier written notice for the followinz material breaches by
Customer:

1. Failure to pay any payment when dus a5 gtated in Peragraph
IV of this Agreement which continues for five (5) deys afier
written nories to Customer.

2. Failure to coeperats in the investigation of or repart any
warkplace complaint or eommiwing any act which nsurps EIN's
tights a3 an cmployer;

3, Fallure to comply with any directive regarding the safety of
the work envirenment from EIN% warkers' compensation carrier
or fhjling to provide  mfe workplace including failing to
imploment’ safety policles, retum-to-work programs, or timely
injury reporting. - i
4. Refusal, without good cause, of a written request by EIN
" for Customer-to discipline m
5. Failure, to- provide and maintain the requisite insurance ms
provided for in tiis.Agresment; -
6. Failure to consult with EIN, or abide by the advice provided

by. BIN with respect to matérinl - decisions governed by
employment related-laws, including but not limited to the ADA, ,
FMLA, NLRA, West Virginia Human Rights Act, ADEA,
FLSA and any federal or state diserimination laws.

7. The filing by or againgt Customer for bankruptoy,

- reorganization, or appointment of a receiver, supervisor,

essignee, or liquidator over its assets or property;!-

8. The closing by Customer of any faellity or operatlon where
Empleyees are assigned or for which services are pecformed; or
9. Breaching any provision of this Agreement other then thoze
material breaches described in 1. through 8. above, which
continues for thirty (30) days after written'notice to Customer.

B. Upon termination of this Agreement, Customer agrees to:

1. Pay nll outstanding invoices or Fecs due BIN;

2. Pay EIN for eny payments required for unused vacation
leave, severance pay, or other compensatian due to Employess
upon termination of this Agreement;

3, Continue to cooperate with EIN In the investigation or
litigation of any claim or complaint;

4. Obtain replacement health insurance coverage for
Employess, if those Employess are covered by EIN’s health
benefit plans;

5, Pay EIN the sum of $750 for each Employee who clects
COBRA. coverage from EIN; )

6. Assume sole end exclusive responsibility ead lisbility for all
legal obligations s an employer to Employees including, but
not limited to, obtaining workers compensetion caverage for
Employzes, paying Employees all wages dus, and paying ell
employment-related taxes due, afler teminaton of this
Agreement; and

7. Assist EIN in informing Emmpleyees that the Agreement has
been tenmigatcd,

X, GENERAL PROVISIONS,

A. ArrLICABLE LAW. This Agrocment shall be governed by
the Jews of West Virginia and both Parties consent 1o venue and
personal jurlediction aver them in the courts of that state,
including the federal courts, for purposes of comstruction and
enforeement of this A greement.

B. ENTIRE AGREEMENT, This Agreement tonstitutes the entice
understanding between the Parties with respect to its subject
matte and supersedes all prior agreements and underatandings,
written or oral, with respect to its subject matter,

C. MODIMICATION, This Agreement may mol be altered or
amended except by written agreement duly exeauted by the
Partjes.

D. Ass!cﬂimmrs This Agreement cannot be rssigned by either
Party other, Party.

I o

E.“&WABIL!TV. Shouid eny term, condition or prov'i'sion of ..

thia |Agrcement be held to be invalid or unguforceable, the,-

gs.if the unenforcenble part did not exist. e

[ S N

. balance of this Agreement shall remain in forcs and shall stand.,... .

[ -.l.-

e
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E. NOTICES. Whenever notices ars required to he sant to
clther party, the notices shall be sent to the following
sddresses: N

Saw

Ewmployers’ Iunovartve Névwork, LEC ~ ~ r
113 Goff Mountain Road " " .
Crosg Laneg, West Virginia 25313 °

Attn: Jeoff Mullies

Ametican Biturinous Power Partoers L.P.
Grant Town Power Plant

228 ABPP Drive

PO Box 159

Grant Town, WV 25313

Attn: Plunt Manager

Americap Bitaminous Pawer Partaers L.P,
3 MacArthur Place, Suite 100

Bantx Ana, CA 92707

Attm: Legal

G. WAIVER, The failure of any Party to enforce st any time the
provisians of this Agresment shall not be construed s a waiver
of any provision or of the right of such party theresfier to
enforce each and svery provision of this Agresment.

H. ERADINGS. The headings of this Agresment are inserted
solely for the convenience of reforence. They shall in no way
define, limit, extend or aid in the construction, extent or intent
of this Apreement.

L No TRIRD PARTY BENEFICIARY. The Partics acknowledge
and ogree that this Agrcement creates no rights for or In favor.of
any person or third party nat a payty to this Agreement, and that
no such person may place any reliance hereon.

J. INDEPENDENT LRGAL ADVICE. Customer ucknowledges
that it is solely vesponsible for obtaining independeat legal

adviee regerding this Agreement, the relationship created
hereby, as well as the related tex and. employment law and other
ramifieations of transdetig buvincss; with o professional
employer orgenization,

I CooPERATION.  If an Employes or a government agency or.
entity files uny type of claim, lawsuit or charge agsinst EIN,
Customer o both, slleging a:violation(s) of any law or failura to
do something which was otherwise requircd by law, Customer
and EIN shall cach cooperate with the other*s defense of such
claim, Jawsuit or charge. EIN and Customer will make
available ta each other upon request any and all documents that
sither Party has in its possession which relste to any such claim,
lawsuit or charge. However, neither Party shall have the duty to
cooperate with the other if the dispute is between the Parties
therselves, nor shall this provision preclude the raising of cross
claimsg or third party claims between Customer and EIN, if the
circumstances justify such proceedings. The Parties agree that
thig provision shall survive the termination of this Agreement.

L. INTERPRETATION. With respect to any dispute concerning
the meaning of this Agreement, this Agrccment ghal) be
interpreted as a wholc with reference to its ralevant provisions
and in accordance with its fair meaning, md no part of this
Agreement ghall be canstrued against EIN on the basis thal EIN
drefied it. This Agreement ghall be viewed gs if prepared jointly
by EIN and Customer,

M. NOT LEGAL ADVICE OR INSURANCE. Custorser
acknowlodges that although EIN may be providing human
resource consulting serviees rclated to complianec with
employment laws and regulations, such consulting Is not logul
edvice and should net he interpreted as such. Customer is
advised and cnconraged to supplement any consulting provided
by EIN wilh the advice of an attomey. Furthermore, EIN l& not
an insurancs company or insurance carrier, and iz not offering to
sell ingurance. As aresult, no insurable rlsk ia transferred to EIN
g a resmult of the Parties entering into this Agreement,

IN WITNESS WHEREOF, the Parfies enter into this Agreentont as of the date first wricten above.

Employers' Innovative Network, LLC

Sign Q.,./L.J VL«QLS?H

Prnt_Jcscplh \_a&‘.\«h‘

3

Tile_ Doles frlam,c:rc., .
' Date Sul = 2013 e

Americon Blturainous Power Partuers, L.P.

R —

5

Print__Kenneth Niemann

, Title_ Execufive Director

Date_July 15, 2013




employers”
innovative
network ii/c

Your Success is Our Success.

July 15, 2013
COST ANALYSIS FOR:

AMERICAN BITUMINOUS POWER

PAYROLL TAXES, LABOR RELATED CQSTS PER PAYROLL WITH EIN:

FUTA 0.60%
S5UTA 2.70%
FICA, MEDICARE & SOCIAL SECURITY 7.65%
WORKERS’ COMPENSATION (8810/7539) 0.25%/1.63%
EIN'S ADMINSTRATIVE FEES (% of gross payroll) 2.50%

EMPLOYEE ADMINISTRATION INCLUDED WITH EINS' SERVICES:
Peyroll Adminlstratlon {Tax Preparstion & Flling)

W2 Administration

Unemployment Administration

Worker's Compensation Administration

401K Administration

Cofeterta Plan Administration

Human Resource Support (including Benefits Administration)

b Vo

July 15, 2013
American Bituminous Power Date
w/(.aJ ‘A&DLV Sl 15, 2013
Employers’ Innovative Netvqsk~ Date

*Cost analysis cantingent upon final underwriting raview and accepted & axacuted GSA raf anniwr .

*Workers’ compensatlan rates will be evaluated st renewal Sl e ra ddkesviing.



shEe EXHIBIT

1 Wil o gy S “t

DIRECT DEBIT
AUTHORIZATION AGREEMENT

I hereby authorire E(N LLC, herelnafter called COMPANY, to Initiate deblt entrlas or such adjusting entrles, sithar
debit or credit which are necessary for corrections, to myChacking____ /Savings acocount
indicated below and the financial Institution named befow 1o cradit {or deblt) the same to such account.

FINANCIAL INSTITUION NAMECITY STATE

TRANSIT/ROUTING NUMBER ACCOUNT NUMBER

This authorlty Is to ramaln In full force and effoct untll COMPANY has received written netification from me of it
terminatfon In such time and in such manner as to afford COMPANY a reasonable opportunity to act on It

COMPANY NAME

FEIN #

SIGNATURE DATE

Please sttach a copy of a volded check



EXHIRIT C
BENEFITS

4. Insurance and Benefite: In additicn lo Employea’s gross payroll and Service Fees, Clistomer agrees to pay all opsts and. .
cxpenses, including but not limited to costs and expenses related to approved henefits, rvacations, holidays, health, welfare....
end pension plans, and other reimbursable expenacs. The benefit plans:itemized below are available generallytoall - - ..
Employeas on EJN'3 payroll, uniess provided separately by Customer. Only the ones specially marked will be available (o - .
Employees through this Agreement. .

__Medical Heglth Insurance
—_ Deutal Ingurence

_ Visien Insurance

_ Short-term disability

. Long-term disability

. Term Life Insurance

__ Supplemental Products

—401(k) Retirement Plan _<March40]> Matching
(Initials)
. Flexible Speading Accounts — Section 125 Cafieteria Plan

— Customer will provide no additional employes benefits

Customer ecknowledges that EIN may change eiployse benefit programs because of cireumstance, fact, law, or any other exigeacy
which may require or cauge a changs in the discretionary benefits offered by EIN, Customer specifically autharizes EIN 1o effoot any

such changes upon reasonabls notice to Customer. Such changes may materiglly change the cost of such benefit programs and may
result in inereased premiums.



Exhibit D

Customer identifies the following collective bargaining agreements, known union erganizing activity,iclainos, evits, actions,
proceedings or government investigations (collectlvaly, “Claime™).antlclpated pending or throatened against Customer by former or
i 1 )

curent employees:

2!




Addendum to Contract

This document is in reference to a contract dated July 15, 2013 between the parties listed below. Be it known that the
undersigned parties, for good considaration, agrée to make the changes and/or additions outlinad below. These additions shall
ke valid as if part of the original contract.

1)

2)

Customaer and EiN ackrowledge that EIN's single large group health Insurance policy, currantly offered through the
HealthSmart Network, Is 202 within the scop2 of services being offerad in this agreement or otharwise made avallable
to Customer or its employees. Further, any single large group health insurance policy offered in the futwe by BN
through any health insurer is not within the scope of services being offered in this agreement and will not otherwise
made availeble to Customer or its employees, Customar shall at ali times remain responsible for every aspect of
administration of ary heaith plan it offers to its employees, including, but not limited to, compliance with HIPAA,
COBRA and the PPACA: Provided, EIN will, as part of this Agreament, to the extent parmitted by law, withhold from
Customers’ employees’ payroll the designated amount of co-premium to be pald by such emplovees of any group
health plan. Further, EMN will assist Customer’s employses in enrolling In an individual plan through the federal health
exchange to the extent passible. The provisions of this paragraph shall supersede any other provisions of this
agreement conflicting or Inconsistent with this paragraph.

The reduction of administrative fees to 1.5% with the payrof} dated 6/16/17.

No other terms or conditions of the contract are negated or changed as a resulk of this addendum,

Nama: Employers’ innovative Network Mama: American Bitumincus Power Partners
Lp.
Signature: 9Aw4£W swm:.;ﬁ::@é/__

Date: G!@ ! 1 Date: 6/5/20!?
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Court: Circuit
Judge: David Janes
Case Type: Civil

Style:

County:

Created Date:
Case Sub-Type:
American Bituminous Power Partners, LP v. Employers' Innovative Network,

LLC c/o Cogency Global Inc.

1 10/2/2020 1:06:11 PM

E-Filed

24 - Marion Case Number:
10/2/2020 Status: Open
Tort Security Level:  Public

Complaint
2 10/2/2020 1:06:11 PM  Judge Assigned J-24001  David Janes
3.10/2/2020 1:06:11 PM  Party Added .P-001 American Bituminous Power Partners, LP
S Somm——— ETIUSIUE S —— - - s e
410/2/2020 1:06:11 PM  Party Added D-001 Employers' Innovative Network, LLC ¢/o Cogency
 Global Inc.
5 10/2/2020 1:06:11 PM Party Added 2 002~m Vensure HR, Inc c/o Cogency Global Inc. N
6 10/2/2020 1:06:11 PM Attomey Llsted P-001 A-6598 - Roberta Frances Green

7:10/2/2020 1:06:11 PM

8 10/2/2020 1:06:11 PM i5M

-Service Requested  :D-001

£ .|
Serv1ce vice Requested  D-002

19 10/7/2020 11:14:23 AM .B-Docketed

Plaintiff - f - Secretary of State

Plaintiff - Secretary o of State

Supportmg Documents RETURN FROM SOS

30 3/6/2021 4:01:10 PM

‘Case Set for Hearing

10 11/2/2020 2:18:58 PM  E-Filed Answer - Cornplam’f Demed
1111/2/2020 2:18:58 PM__ Attorney Listed  D-001 _ A-10020 - Russell David Jessee o
12 1 1/2/2()36? f8m§ém%mm Attorney Llstedm mw*BOOZ .A-10020 - Russell David Jessee
13 11/30/2020 12:59:01 PM. E-Filed | orificate of Service - AMBIT First Discovery to
14.12/3/2020 11:14:49 AM  E-Filed | ggﬁ;ﬁ‘gﬁgﬁ - NOTICE OF SCHEDULING
15 12/3012020 11:1627 AM E-Filed ; gggRigng%%f{%%ﬂgfﬁmeENCE
116 1/4/2021 1:04:25 PM Attorney L;stemd D001 A- 13020 - James Edward McDaniel
17 1/4/2021 1:0529 PM__ Attoney Listed D-002  A-13020 - James Edward McDaniel T
18 1/4/20214:33:32PM  E-Filed Certificate of Service - Certificate of Service
19 1/7/2021 10:18:46 AM  E-Filed Order - Case - Protective Order
20 1/8/2021 4:08:46 PM  E-Filed Motion - Other
21.1/11/2021 4:56:59 PM  E-Filed Certificate of Service - Certificate of Service
22.1/14/2021 3:47:46 PM_  E-Filed Certificate of Service - Certificate of Service
1231/29/2021 1:49:13PM  E-Filed Motion - Judgment on the Pleadmgs
24 2/3/202111:19:53 AM  EFiled Notice of Motion Heanng - Notice of Heanng T
Certificate of Service - Certificate of Service for
25 2/10/2021 4:15:32PM  E-Filed ?;(f%‘gf;;ﬁol;;ltrg:Kgﬁ‘g?gtgz‘;fvr;;‘fjponses’
Defendants
0] " Centificate of Service - Certificate of Service for
26 2/24/2021 247:47PM  E-Filed o Obietions 10 ANTETT e et Dincoary 13 POSeS
Defendants
27 3/4/2021 11:52:28 AM_ E-Filed ~ Motion - Compel
" Certificate of Service - Certificate of Service for
28 3/5/2021 1:30:32 PM E-Filed Defendants' Fifth Supplemental Answers, Responses,
! ‘ and Objections to Ambit's First Discovery to Defendants
| ’ Notice of Easgf{eanng Notlce e of ﬁe;dnmg on Motion
29 3/6/2021 4:01:10 PM E-Filed To Compel Discovery Or, In The Alternative, To Amend

Complamt Certlﬁcatlon of Good Faith Effort to Confer
-Hearing Date - 3/ 15/2021 1:30 PM

317°3/9/2021 11:06:39 AM  Scanned Document Motion - *SEALED* NOTICE OF MOTION
Motion - *SEALED* MOTION TO COMPEL
32 3/9/2021 11:11:50 AM  Scanned Document DISCOVERY OR, IN THE ALTERNATIVE, TO
‘ AMEND COMPLAINT
33 3/10/2021 4:32:04 PM_ E-Filed Motion Response - Response

34 3/ 1/2021 11:04:36 AM  E-Filed

Motion Response - Response

CC-24-2020-C-136



[ | Entercd Date

35 3/12/2021 9:30:12 AM

‘E-Filed

36 3/16/2021 9:17:47 AM

37 3/19/2021 2:46:33 PM

‘E-Docketed

Motlon Response - Other

Supportmg Documents - CLERK'S NOTES RE:
PARTIAL MOTION FOR PARTIAL JUDGMENT

E-Filed

‘Supporting Documents - 3.19.21 NOTICE OF

ISSUANCE OF SUBPOENA TO INNOVATIVE
INSURANCE SOLUTIONS, BY COUNSEL

38 3/19/2021 2:53:41 PM

E-Filed

:393/22/2021 8:45:55 AM

Scanned Document

H

.40 3/22/2021 4:08:38 PM

E-Filed

_‘Suppomng Documents - 3.19.21 Proof of Service

‘Other - ***TRANSCRIPTS*** MOTION HEARING

HELD ON MARCH 15, 2021 AT 1:30

.-Certlﬁcate of Serv1ce Certificate of Semce for

Defendants' First Set of Interrogatories and Requests for
Production to Plaintiff

4] 3/30/2021 11:08:45 AM

E-Docketed

Order - Case - ORDER ON PENDING MOTIONS
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IN THE CIRCUIT COURT OF MARION COUNTY, WEST VIR¢ ;i I,émm? ST mw £

} 'EM
W’EST H’“"" ‘v A

‘i‘_“f‘

i

AMERICAN BITUMINOUS POWER
PARTNERS, L.P., a Delaware Limited
Partnership,

Plaintiff,

V. Civil Action No. 18-C-130
Hon. David Janes, Judge

HORIZON VENTURES OF WEST

VIRGINIA, INC., a West Virginia

corporation,

Defendant.

MOTION TO REFER CASE TO THE
BUSINESS COURT DIVISION

Pursuant to Rule 29.06 of the West Virginia Trial Court Rules, American Rituminous
Power Partners, LLP (AMBIT), by counsel, John F. McCuskey, Roberta F. Green, Dominick
Pellegrin and Shuman McCuskey & Slicer, PLLC, respectfully requests the above-styled case be
referred to the Business Court Division.

Whereas an additional litigation is pending between these parties in Marion County, Civil
Action No. 18-C-76 (Wilson, J.}, the two litigations arise from unrelated contracts. The instant
matter arises from disputes relative to rents overpaid and/or due pursuant to the Amended and
Restated Lease Agreement (Lease Agreement) between the parties. The instant matter is also an
outgrowth of Ohio County Civil Action No. 13-C-196, which was pending in the Business Court
Division (Young, J.) for five years prior to final order entered on or about May 29, 2018.
Additionally, the instant matter involves the same counsel as engaged through much of the
Business Court proceedings. Arguably at issue in this claim are infer alia breach of contract, terms
of a commercial lease, commercial torts, and declaratory relief between commercial entities. While

AMBIT denies any and all allegations of wrongdoing raised against it, AMBIT nonetheless avers



that the issues between these parties relative to iite Lease Agreement are salient and perpetual.
Beyond the fact that the parties allege mispayment or nonpayment of millions of dollars over
decades of the lease term, the issues — and most especially, the voluminous documents — are
complex, contentious and previously litigated for years before Judge James Young,

The matter pending before Judge Wilson involves a separate contract — a consulting
agreement — and includes a heretofore uninvolved counsel on behalf of Horizon Ventures. While
1t is a contract claim, it is an unrelated contract, with unrelated documents and issues. In terms of
the significant litigation history between the parties, the matter before Judge Wilson is an outlier.

In support of this motion, attached please find the docket sheet, the Complaint, Horizon’s
Answer and Counterclaim for Declaratory and Other Relief of the Defendant, Horizon Ventures
of West Virginia, Inc., and Order (from Civil Action 13-C-196, from which the instant matter
arises).!

In regard to expedited review, the Movant requests that the Chief Justice grant this Motion
to Refer with only minimal time for responses. Whereas TCR 29.06(a)(4) provides twenty (20)
days for responses, AMBIT notes the parties’ familiarity with Business Court and with these
issues, avers that it has expeditiously provided Horizon’s counsel with this motion setting out the
plan for expediting resolution of the transfer issue, and asks that the response time be limited to
ten days in order to allow this Honorable Court to reach a decision and, potentially, refer this matter
prior to AMBIT’s responsive pleading, due on January 24, 2019.

WHEREFORE, pursuant to West Virginia Trial Court Rule 29, the undersigned hereby
MOVES the Chief Justice of the West Virginia Supreme Court of Appeals to refer this case to the

Business Court Division.

'See Order (8 31 17) at 12F.



* Respectfully submitted, this [Obm'dafxw(f}/ WW | Z0%9.

AMERICAN BITUMINOUS POWER
PARTNERS, L.P.,
By counsel.

John F. McCuskey, EsquiseTWV SB #2431)
Roberta F. Green, Esquire (WVSB #6598)
Dominick R. Pellegrin, Esquire (WVSB #12276)
SHUMAN, MCCUSKEY & SLICER, PLLC
1411 Virginia Street, East, Suite 200

Post Office Box 3953

Charleston, WV 25301-3953

(304) 345-1400



IN THE CIRCUIT COURT OF MARION COUNTY, WEST VIRGINIA

AMERICAN BITUMINOUS POWER
PARTNERS, L.P., a Delaware Limited
Partnership,

Plaintiff,
V. Civil Action No. 18-C-130
Hon. David Janes, Judge

HORIZON VENTURES OF WEST
VIRGINIA, INC., a West Virginia
corporation,

Defendant.

CERTIFICATE OF SERVICE

I, John F. McCuskey/Roberta F. Green, hereby certify that on this 10% day of January, 2019,
a true copy of the foregoing “MOTION TO REFER CASE TO THE BUSINESS COURT
DIVISION” was served on the following by Facsimile, E-mail and first-class U. S. Mail (exhibits

by email and US mail only):

Gregory H. Schillace, Esquire
Schillace Law Office
P. O. Box 1526
Clarksburg WV 26302-1526
Counsel for Horizon Ventures-«f West Tiygip

John F. McCuskey (WV Bar #2436)
Roberta F. Green (WV Bar # 6598)
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ADMINISTRATIVE ORDER

SUPREME COURT OF APPEALS OF WEST VIRGINIA

American Bituminous Power Partoers, L.P.,
a Delaware Limited Partnership,
Plaintiff

vs.)  Civil Action No. 18-C-130 (Marion County)

Horizon Ventures of West Virginia, Inc.,
a West Virginia corporation,
Defendant

The Chief Justice of the Supreme Court of Appeals has been advised that Plaintiff
American Bituminous Power Partners, L.P., by counsel, John F. McCuskey, Roberta F. Green,
Dominick R. Pellegrin, and the law firm of Shuman McCuskey & Slicer, PLLC, has filed a
motion to refer the above-referenced case to the Business Court Division pursuant to Rule 29 of
the West Virginia Trial Court Rules (“TCR”).

Upon careful review and consideration of the motion, the Chief Justice has determined

| that the principal claims in the action involve matters of significance to the transactions,
|| operations, or governance between business entities as required by TCR 29.04(a)(1). The Chicf
Justice has further determined that specialized treatment is likely to improve the expectation of a
fair and reasonable resolution of the controversy as required by TCR 29.04(a)(2), and the motion
to refer should therefore be granted.

It is hereby ORDERED that the motion to refer this action to the Business Court Division
is granted, and this order shall be transmitted to the Honorable Michael D. Lorensen, Chair of the
Business Court Division, for assignment of a presiding judge and such ether actions as are
necessary to effectuate the provisions of TCR 29.

i It is further ORDERED that a copy of this ORDER be transmitted to the Central Office of
the Business Court Division; the Honorable David R. Janes, Judge of the Sixteenth Judicial
Circuit; and to the Clerk of the Circuit Court of Marion County, who is to provide copies of the

same to all parties of record or their counsel.
C ] i w:t ; | |
{ ‘;:7’" oF &= . ; /
¥ f V‘ .f‘" P !

{

ENTERED: FEBRUARY 19, 2019

ELIZABFTH D. WALKER
Chief Jugtice



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

AMERICAN BITUMINOUS
POWER PARTNERS, L.P.,

Plaintiff,
Marion County Circuit Court
V. Civil Action No. 20-C-136
The Honorable David R. Janes
EMPLOYERS’ INNOVATIVE
NETWORK, LLC, and
VENSURE HR, INC.,,

Defendants.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that, this day, the 31°* day of March 2021, I served the
foregoing MOTION TO REFER CASE TO BUSINESS COURT DIVISION with attachments

by first class mail to the following:

John F. McCuskey, Esquire The Honorable David R. Janes
Roberta F. Green, Esquire Marion County Courthouse
SHUMAN MCCUSKEY SLICER PLLC P.O. Box 1611

1411 Virginia Street, East, Suite 200 219 Adams Street

P.O. Box 3953 Fairmont, WV 26554

Charleston, WV 25301-3953
Counsel for American Bituminous Power Partners, L.P.

Rhonda Starn Berkeley County Judicial Center
Marion County Circuit Clerk Business Court Division

219 Adams Street, Room 211 Suite 2100

Fairmont., WV 26554 380 W. South Street

Martinsburg, WV 25401

— 77 )
Russell D). Jessee (W. Va. Bar No. 10020)
russell.jessee@steptoe-johnson.com
STEPTOE & JOHNSON PLLC
Chase Tower, 17th Floor
P.O. Box 1588
Charleston, WV 25326-1588
Telephone: (304) 353-8000
Facsimile: (304) 353-8180




