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FINAL ORDER 

Civil Action No, 21-AA-1 
Jud~c Phillip M. Stowers 

This matter came before the Court for oral argument on August 30. 2021. Petitioner Stc-.·c 

Briscoe was present with counsel. Shawn Bayli:is, and the Division of Motor Vehicles was 

present through counsel. Elaine Skorich. A flcr careful consideration of the arguments and record 

below, the Court REVERSES the decision of the Office of Administrative Hearings for reasons 

explained 11,ti-<1. 

I. FACTS AND PROCEDURAL BACKGROUND 

The fac1s in this case are sim1>lc and unrefuted. On November 28. 2019, Deputy Joshua 

Warner was di!>l)atched to the home of Lora Swann in Hurricane. West Virginia on a domestic 

complaint. Ms. Swann advised the Deputy that the Petitioner. Sieve Briscoe. left her residence 

and was allegedly driving drunk. The Deputy observed a mark on Ms. Swann's chest area. She 

advised that Mr. Briscoe left in a black car and was possibly heading to his house. 

The Deputy went to Steve Briscoc's home in Scott Depot, West Virginia. Mr. Briscoe·s 

car was parked in his driveway. Mr. B1iscoc was inside his Imme. The Deputy knocked on the 

door and Mr, Briscoe opened the door. The Deputy indicated he smelled alcohol on Mr. 



Briscoe·s breath and observed slurred speech. The Deputy asked Mr. Briscoe ifhc had been 

drinking at the residence and Mr. Briscoe replied that he had not. Based solely on the 

uncorroborated domestic complaint', the Deputy arrested Mr. Briscoe and took him to the 

Putnam County Courthouse to perfonn three standard field sobriety tests. 

First, the Deputy administered the hori1.0ntal gaze nyslngmus. Mr. Briscoe began to 

pcrfonn the Walk and Tum Test and had difficulty. He then refused to proceed with uny more 

sobriety tests and refused the preliminary breath test and secondary chemical breath test. 

The De1>artment of Motor Vehicles issU<.-d un Order q{Rc\·occ11io11 on December 11. 

2019. The Petitioner requested a hearing bcfor~ the Office of Administrative Hearings. held on 

August 7, 2020. During the hearing. counsel for the Appellant. Mr. Bayliss. repeatedly objected 

to the admission of the sobriety tests and refusal thereto due to the arrest being ui1constitulional. 2 

The hearing examiner found that the Deputy had reasonable grounds to believe that the 

Petitioner was driving or attempting to drive a motor vehicle while under the influence of ulcohol 

or drugs. Specifically. the hearing examiner relied upon a reasonable suspicion standard and held 

that: 

a warrant less arrest of any person for a DU I offonse. which is punishable as a 
misdemeanor, is lawful whenever the Investigating Officer who has reasonable grounds 

to believe that a DUI offense has been committed effects actual restraint by taking the 
arrested person immediately before a magistrate or court within the county in which the 
offense charged is alleged lo have been commicted. 

1 Mi-. Swann rclu!il."d 10 given wrillcn statcmcni to the Deputy. (Atl111/11i,ftmti1·i· R,•cnrcf at Pn~c I 3 I). 
~ This Court notes, as Pc1i1ioncr's CQunslll d~~- chat the Petitioner's crimin:ll DUI charge in magistrate court was 
dismbsed. Under the new DUI low, thii- would be disp(ll:itiw. However. S.8. 130. signed into law. limits the 
ndministrati\'cjurisdiction of Division ofM011u Vehicle~ and Office of Adminii.tmli\'C; Hearings 10 offenses 
occ:urrin~ on ar bcfM4.' June 30. 2020. This offense occurred in 2019. 
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Following the conclusion that reasonable suspicion was present. the Hearing Examiner 

admitted Mr. Briscoc's refusal of the PBT and secondary chemical test and further based the 

revocation on the refusals to submit. 

Mr. Briscoe timely appealed the decision oflhe Hearing Examiner and argues one 

assignment of error: lhot the ·•decision of the hearing examiner is an abuse (lf discretion and in 

clear error," Within this argument is that the hearing examiner failed lo recognize that because 

Mr. Briscoe was inside his home and no one observed him driving. his warrantlcss arrest was 

unconstitutional. Petitioner's argument follows that "there is no stop. no detention. just an 

unlawful arrest of an individual inside the sanctity of their own home" and any evidence 

obtained through this process should not have been admiltcd bc\ow;l 

Petitioner filed a motion for stay shortly after filing this petition for appeal. On May 20, 

2021, this Court heard Petitioner's Mo1io1110 St<~1·.
4 At the hearing. Mr. Bayliss wished to proflcr 

the irreparable hann that Mr. Briscoe would suffer from suspension of his license. Ms. Skorich. 

however. stated that she would c.ill Mr. Briscoe lo testify if his own counsel did not call him, so 

that she could conduct .. cross examination'' (Tr. 7).~ Mr. Bavliss therefore called his client to 

testify. Mr. Briscoe testified that he was a delivery driver at Husson 's Pizza and that his job, and 

his livelihood. depended upon his ability to drive. Ms. Skorich also elicited testimony that Mr. 

1 Pecilioni;r also argues d1a1 the hi:ari11g examiner abused her di:;;crction by pfacing more w.:ight on till: oflkc:r's 
nfiida\'it and !111: hear..ay i.tatcmcnt or M:;. Swnnn. but the Coun will not disturb the Hearing Hxumincr's judgmcnl 
on the credibilily ()f witnci;scs, e:;pccially in thii; c11~c where the o.dmission of the c,•idcncc it~df is the central 
challenge. 
• Petitioner carried the burden 10 show the two prongs required for lhc coun to i!i.-.uc a stay: that he would suffer 
irrepamble ham1 absent a stay and that he had a substantial likelihood of prevailing on the meriti- of his appeal. S,•,·. 
t·.g .• ~\-l/11h11.,· Pm'm ]. Sml'r/1 \', 81·cl1w/J, 190 W. \'a. 315 (1993). 
' Ms. Slcoric:h n,ischnnictcrizei: the nature of her inquif}' bccnw.c. i( shc c:all:c Mr. BriJ;coe. it would be n direct 
examination albeit adverse. but nm II cros.,-cxamin.ntion as ch:iraclcrizcd. 
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Briscoe may have driven" since the Apr1I 23•d revocation of his license. Based un the testimony 

presented, the Court found that there would be irreparable hann. 

After finding that Mr. Briscoe satisfied the irreparable hann prong of the two-part test, 

the Court found that there was a substantial likelihood that he would succeed on the merits of his 

appeal relating to an unconstitutional arrest. The Court believed then. as it docs now. thnt the 

remedy for a warrantlcss unconstitutional arrest should include global prc1tcction from the 

unconstitutional state action. 

To cffoctuate this global relief, on the same day7 of the hearing. the Court entered un 

order granting a stay for no more than 150 days. relating hack to the date of the original 

suspension on April 9, 202 I. Ms. Skorich filed a Motion to Amend that order, which the Court 

denied. The Court held a hearing on 1he merits on August 30, 2021 where it ruled that the 

Hearing Examiner's decision is reversed. The wrillcn reflection of that decision is elucidated 

herein. 

II. STANDARD OF REVIEW 

Review of the OAWs decision is made pursuant to the! provisions of the Administrative 

Procedures Act. Grol'es "· Cicchiri!Jo. 694 S.E.2d 639. 643 (W. Va. 2010) (per curimn}. The Act 

sets forth the standard of review for appeals from administrative decisions: 

Upon judicial review of a contested case under the West Virginia 
Administrative Procedures Act, Chapter 29A. Ar1iclc 5. Section 4(g), the 
circuit court may affin11 the order or decision of the agency or remand the 
case for further proceedings. The circuit court shall reverse. vacutc or 
modify the order or decision of the agency if the substantial rights of the 

1' Mr. Briscoe did not lc~tify to driving on any i.pccific day in lhe S1atc ()f Wci.t \'irginin. 
'The Court acl..'llowledgcs du: OMV did not rcvil:w the order before it wa.-. cniered, but bccau~ of the :illega1ion~ 
raised during the hearing, 1he Ctlun deemed that an c~pcdi1ious order needed 10 ~ entered as soon a.°' possible. 
noting 1hc OMV'~ ol>jcction. 
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petitioner or petitioners have been prejudiced because of the administrative 
findings, inferences. conclusions. decision or order arc: 

I. In violation of constitutional or statutory provisions; or 
2. In excess (lf thc statutory or jurisdiction of the agency; or 
3. Made upon unlawful procedures: or 
4. Affected by other error oflaw: or 
5. Clearly wrong in view of the reliable probative and substantial 

evidence on the whole record: or 
6. Arbitrary or capricious or characterized by abuse of discrclion or 

clearly ,.mwarrantcd exercise of discretion. 

W. Va. Code§ 29A.5-4(g). 

·•The 'clearly wrong' and the 'arbitrary and cupricious' standards of review arc deferential 

ones which presume an agency's actions are valid as long as the dccisfon is supported by 

substantial evidence or by a rational basis." Syl. Pt. 3.111 ,.,~ Queen. 473 S.E.2d 483 (W. Va. 1996). 

A court cun only interfere with a hearing examiner's findings of foct when such findings arc clearly 

wrong. See Modi, .. W V(l. Bd. ofMed., 465 S.E.2d 230. 239 (W. Va. 1995). 

Additionally. "credibility dctenninntions by the trier of fact in an administrative proceeding 

arc 'binding unless patently without basis in the record."' W<!bh "· West Virgi11fr1 Bd. ofA,fed .. 569 

S.E.2d 225, 232 (W. Va. 2002} (per curiam) (quoting Mw·ti11 , .. Randolph Coumy Hd. q(Ed .. 465 

S.E.2d 399. 406 {W. Va. 1995)). 

Ill, DISCUSSION 

The dispositivc issue in this cnse is whether the Hearing Examiner erred in detcm1ining 

Mr. Briscoe was lawfully placed under arrcsl. Under W.Va. Code§ I 7-C-5-2{c), in cffoct at the 

time of this revocation, the hearing examiner is required to make a finding that .. the P'-'r~on was 
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659 (2014) (holding that the 2010 amendments to the code require an inquiry into the 

C<>nstitutionality of a DUI arrest). The Court believes that any arguments the OMV presents 

outside this key question of lawful arrest are not dctenninativc in this case. 

Throughout these proceedings, the OMV has argued that although no one-neither the 

nrrcsting officer nor any witnesses-saw the Petitioner driving. that officers had reasonable 

suspicion to believe Mr. Briscoe Imel driven under the influence. Petitioner argues that a 

warrantless arrest in the defendant's home is a unique fact that distinguishes this case from 

nearly all other typical DUI stops. 

A. 11,e Re/cl'ant Standard 

The Court holds that the arrest of Mr. Briscoe was not based on sufficient probable cnusc and 

thnt the Hearing Examiner erroneously relied on the reasonable suspicion standard. This is 

primarily because the arrest was effectuated in Mr. Briscoe's home. In that sense, the instant case 

is unique from most license suspension cases ... Most of our case law dealing with driving under 

the influence docs not involve arresting someone in their home.'' State"· Che<?k, 199 W. Va. 21. 

25 ( 1996). Most cases establi5hing lhc reasonable suspicion standard for license revocations 

involve a person either actively driving or behind the wheel of a vehicle while intoxicnted , .m~ 

e.g. Carte\'. Cline. 200 W.Vn. 162 (defondant wus slumped over the wheel with the car running 

and on the street). or o person behind the wheel of u stopped car. sec• Cain \". Wc•st Virgi11it1 Dfr. 

of Motor Vehicles. 225 W .Va. 476 (2010) (whore the accused was found sleeping at the wheel on 

the side of n rural stretch of highway). or a person nearby a vehicle away from their home which 

could only have gotten there with the defendant driving it. sec /)ale, .. Reynofrls. 20) 4 WI... 
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1407375 {where the accused was found in a Kroger parking lot unresponsive behind the wheel). 

or even outside the home in the driveway sci.' Stare•, .. Davisson. 209 \V. Va. 303, 308 (2001) 

("Appellant presented himself to the otliccr in the Appcllnnt's driveway. rather than in his home 

or any enclosed area related to the hoinc"). None of these cases involve:. a defendant resting in 

the sanctity of his home. 

Beyond a reasonable suspicion standard, then, a warrantlcss arrest for a misdemeanor 

must be justified by probable cause and by exigent circumstances. Syllabus Point 2. State ,,. 

M11lli11s, 177 W. Va. 53 l ( 1987) (holdi11g that "a warrw1tlcss arrest in the home must be justified 

1w1 011(v by probable• cause.•. bw by e.\•;gc111 circumstam:es which make an immediate arrest 

imperative.") (emphasis added). ·111crefore, the Division of Motor Vehicles must shnw that the 

arresting officer I) had probable cause and 2) exigent circumstances to effectuate the arrest of 

Mr. Briscoe. 

IJ. 71w Ojficer Did Not Htm• Probable Cm,:;e For <t Warmntless Arrest 

111c first issue is whether the officer had probable cause to make a warrantlcss arrest in 

the home. From the outset. this Court wos concerned that an officer. on nothing more than bold 

assertion, effectuated n DUI arrest on a defendant. in his home, whom no one witnessed driving 

under the influence. The circumstances in this case arc analogous-if not more lacking-to those 

in State•,·. Check.199\V.\la.21 (1996). 

In Cheek. a road was blocked off10 nccommodatc a church related "block pnrty" of about 

I SO people. A witness called the police to complain that dcfondanl drove his car through the 

banicadc and through the crowd of people, refused to stop. parked his car in front of his home. 

o.nd. as one complainant put it, "staggered" inside. Officers arrived on foot and questioned 
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members of the crowd. The officers knocked on the door and Mr. Check took a long time tu 

come to the door. with an object in hand. Concerned for officer safety, the officers pulled Mr. 

Check out of the home and immediately smelled alcohol on his breath. Officers pcrfonncd field 

sobriety tests, which he failed. He was charged with DUI second oftensc. 

Two points are significant in Cheek's holding. First. the West Virginia Supreme Court 

applied a probable cause standard to the warrnntless nrrcst from the home. Syllabus Pt. 2. S1t1tc , •. 

Cheek. 199 W. Va. 21, 22 ( 19%). Second. the Court held that despite having multiple 

eyewitnesses. even in the light most favorable to the state. too many uncertai11tics plagued the 

case to meet probable cause. Chec.•k. 199 W.Va. at 26 ("given the time spent by Mr. Check alone 

in his home, there is u question as lo when the alcohol was consumed."). 

In the present case, Deputy Wamer lacked the necessary probable cuusc for a warrantlcss 

arrest for even more reasons than in Cheek. There were no wilncsscs to conflnn how Mr. Briscoe 

walked to and from the car. There was no evidence to confinn or believe that he drove under the 

influence of alcohol. There was no evidence to support the idea that Mr. Briscoe dra1,k before, 

rntherthan after, driving. ln fact, except for o comploining domestic partner. lhcrc was no 

evidence that Mr. Briscoe drove at ull.s 

It follows that the DM V cannot meet its burden by claiming that this police interaction 

was a Knock-and-Talk CJ. a generally accepted practice where otliccrs go to a home and speak to 

residents. often regarding complaints of drugs or contraband. See. e.g. Swte "· U,.-.k. 2014 WL 

6607447 (2014):Stat<> ,,. Dorsey. 234 W.Vn. 15 (2014). Unlike the useofilleg~I drugs. drinking 

alcohol at home is a lega.l activity for adults over the age of twenty-one. Therefore even if the 

w S,·,· foo11101c (IOC. 
'·' The Cl,un only uddn::-i;c:; Knock-nnd• T11\k bcc+1u~ the DMV rni~i;d it ill oral nrgunmu. 
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officer smelled alcohol on Mr. Briscoc·s breath, it docs not establish that he drank before he 

drove. or whether he drove at aJI. Even in Cheek the smell of alcohol did not fonnuJatc probable 

cause sufficient for a warrantlcss a1Test in the home and it is not sutlicicnr here to fonnulate the 

standard of probable cause tor the warmntlcss arrest of Mr. Briscoe. 

The DMV would distinguish this case from Cheek because in that case defendant was 

••yanked" from inside of his home and in the present case the defendant did not resist his WTest 

and complied with the otliccr's demands. Yet the result is still the same. An unlawful arrest 

ctlcctuatcd through brute force and an unlawful arrest effectuated through the coercive power ()f 

the state upon a compliant defcndnnt are equally repugnant to the Constitution. For these reasons. 

lhc Court finds no probable cause cxis1cd and would dispose of the case on this prong. 

C. The Stare /las Not Slrow11 Exigent Circumstances 

Though this Court finds the lack of probable cause dispositive. it will audress the issue of 

exigent circumstances as well. .. The test of exigent circumstances for the making of an arrest for 

u felony without a warrant in Wt.-st Virginia is whether. under the totality of the circumstances, 

the police had reasonable grounds to believe that if an immediate arrest were not made, the 

accused would be able to destroy evidence. flee or otherwise avoid capture. or might, during the 

time necessary to procure a warrant. endanger the safety or property of othc!'s. This is an 

objective test based on what a rensonublc. well-trained police officer would believe." Syllabus 

Point 2, Slilte , •. Canby, 162 \V. Va. 666 ( 1979). 

In 2013. the U.S. Supreme Court held that the natural metaboli;•.ation of alcohol in the 

bloodstream does not present a pt:r se exigency that justifies an exception to the Fourth 
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Amendment's warrant requirement for nonconscnsual blood testing in all drunk-driving cases. 

Misso1wi , •. McNe(:~r. 569 U.S. 141, 145 (2013). 

The Cour1 further explained: 

In those drunk-driving investigations where poli(;c officers can reasonably obtain a 
warrant before a blood sample can be drawn without significantly undcnnining the 
efficacy of the search. the Fourth Amendment mandates that they do so. Sec McDon<1/<I , .. 
United States, 335 U.S. 451 ( J 948) ( .. We cannot ... e;,tcusc the absence of a search 
warrant without a showing by those who seek exemption from the constitutional mandate 
that the exigencies of the situation made fthc search} imperative"). 

In other words. the rowli(r of 1/ze circumsltmc('S must indicate exigency because 

mctabolization itself is not an exigency. 

In Check. the Court held that "officers did not have reasonable grounds based on their 

investigation before the arrest to use the metabolism of alcohol as an exigent circumstance. 

Because Mr. Cheek was in his home. he was not liable to flee. destroy evidence or endanger the 

safety or property of others~ especially with the two officers outside." (also cited by St(lle 1·. 

Dal'isso11. 209 W. Va. 303. 307 (2001). 

In the present case. the otlicer did not testify below to any exigent circumstances. Quite 

the opposite, the Deputy stated th.1t had he not smelled alcohol on Petitioner's breath. he would 

have simply applied for a warrant for the alleged domestic offenses, indicating that the Deputy. 

in his analysis at the time of arrest, believed that it was safe to wait for the approval of nn arrest 

warrant. Because the Coun hos not been presented with necessary exigent circumstances. the 

warrant1css arrest fails on exigency as well. 
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IV.ORDER 

Based upon lhe foregoing and the legal analysis above. the Court REVERSES the Filwl 

Ord<!r of the Office of Administrative Hearings and fully reinstates the liccnsurc of the 

Petitioner. Steve Briscoe. This matter is DJS MISSED and STRICKEN from the docket 

The Court notes the objection of the Division of Motor Vehicles. 

The Clerk is directed to provide copies of this order lo the following parties: Shawn 

Bayliss at 3728 Tcays Valley Road, Hurricane, WV 25526; Elaine Skorich al P.O. Box 17200. 

Charleston, WV 25317. 

'y~ 
ENTERED this -~-- day of November. 2021. /' 

I 
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