IN THE CIRCUIT COURT OF KANAWHA COUNTY WEST VIRGINIA

BUSINESS COURT DIVISION
anal - [V G 3 i‘—i‘ H

. : XL i i3 LA
EZRA SCHOOLCRAFT, Loopdy 14 ER
- ' ' 15 AaTSE, Ui
| | o A COUHTY CRCUT GO
Plaintiff, - IR
V. - o -_f ClVlI Action No. 22-C 910 |
| - S : Pres1d1ng Judge: Joseph K. Reeder :
" Resolution Judge Paul T. Farrell
. JEFFREY ISNER and
PBC ENERGY, LLC,
Defendants.

ORDER REGARDING MEDIATION OR'OTHER METHOD OF DISPUTE
o RESOLUTION - .

Pursuant to Trial Court Rule 29.08(e)- rnedlatlon. or other agreed alternate dispute -

'resolutlon in this action shall be conducted on August 17 2023 begmmng at 10 00 a.m., at- the' -

Cabell County Courthouse 750 Flﬁh Avenue Huntlngton WV 25701 and shall continue day to

day thereafter at the sole'discretlon of the Resoi_utlon J udge.:

- Mediation or other agreed method of dispute resolution shall be conducted by Honorable

Paul T Farrell, assigned by the Business Court ]jivision as I{e'solution Judge

. -_MEDIATION shall be conducted in accordance w1th the fo]lowmg procedures

PRE-MEDIATION CONFERENCE CALL | o '

1_'.‘ Counsel for the parties shall schedule a conference cail_ W1th t-he ‘Resolu_tion Judge to discuss
any outstanding issues related to the me‘diation 1f needed -prior to'med_iation.

REQUIRED PARTICIPANTS

2. The following persons are required to attend the mediation in person, unless permission has .

been given by the Resolution J udge to appear remotely:

o\



%

| :f’ATTEND MEDIATION SHALL SUBJECT THAT PERSON TO SANCTIONS UP TO

a) Corporate-and legal entity-r__epreSentative:'for' ea_'ch.'party,Wi_th full authority to -ent_er into and
- S_ig‘nasettlement agreement-; - L | 3

b) Lead trlal counsel for each party

'ABSENT GOOD CAUSE SHOWN FAILURE OF ANY PERSON REQUIRED TO:

e _..‘-AND INCLUDING THE STRIKING OF PLEADINGS AND DISMISSAL COUNSEL AND D

3-2_,: "’;PARTY REPRESENTATIVES MUST ARRIVE AT MEDIATON BY NO LATER THAN:; o

10 00 A M _ION AUGUST 17- 2023 |

CON F IDEN TIALITY

L 3-, | The_ contents 'of- _the ,m'ediation St_a_tements :a:,nd‘_the'; m_ediation _“ d'iScuSsjons,'- inCluding :;any' o

""1

| 7resolut10n OF Settlement shall remam conﬁdentlal Shall not be used in the present l1t1 gatlon nor - -
o :any other 11t1 gatlon (whether presently pendmg or. ﬁled in the future) and Shall not be construed | .

o as nor constrtute an admlssmn Breach of th1S prov1s1on Shall SubJect the v101ator to Sanctlons e

MEDIATION STATEMENTS

4 Medlatlon Statements Shall be dehvered to the ofﬁce of Judge Paul T Farrell for recelpt by nof"j AR
-' " later than August 1 2023 Med1at1on Statements shall eIther be hand dellvered or dehvered by = -

S _Federal Express UPS or any other express ma11 Serv10e w1th trackmg capablhty Medlatron o

. statements shall be also emalled to carol rmller@courtswv gov

5, Mediation-' St'atements- are'-'c'onﬁdential.i Med-latlo'n” state'ments -'shall Stat'e,*-on'*thei'r‘ '-f&(’:éj;

N “CON FIDENTIAL MEDIATION STATEMENT” and shall be placed in envelopes marked _: | L

o 5 t, “CONFIDENTIAL MEDIATION STATEMENT” Medlatlon statements 'Sh_allll_.ot be ﬁled - r-

| with_the .'C_l'erk’-'s ‘ot-"ﬁc‘e,,. Sha_ll not be 'e_XChanged .among th'e-pa'rties_. or ‘counsel (unles_s th'e,p'artles o
* or counsel so des'ire),: shall not be provided to thie Presiding Judge and shall not become Pai'l: _.
, 'of the record 1n this_"matter.

Page'z of 6



Mediation statements may be in memorandum or letter form. They must be double-spaced, in

no less than 12-point font, and be no longer than fifteen (15) pages.

Mediation statements must contain the following information:

a)'

b)

‘Contact infOrniation: _all' _ﬁ"ia} counsel participating m the mediation shall pfdyid¢: (1) a -_ |

direct dial telephone work number; (2) a cell phone*n_'u'mbe‘r; and (3) an electronic mail

address where lead trial cdunée'l can be reached.

Parties: identifty the party/parties represented, describe their relationship, if any, to each

~ other, and by.whom each party is represented, incliding the i‘déntity of all representatives .

-~ who will be participating on behalf of !ai.p,'arty/pa‘l"'tiesidui‘ing‘ the mediation.

d)

Factual and Proced"ura‘l His_to- y of the Cas'e::provide'ajb'r_ief‘ summary of the factual and B

- phrq'ce_dl.;lral h—i-'st(-)ty;of the case, including a statement of the essential facts of the litigation, - :

clearly indicating which material-facts are not in dispute and _whiCh material faéfs‘rem'aiﬁ -
in dispute. Each“part'y Sh311 ffrovidé their theories of liabiiity and 'é'dne-pagé ifelﬁiiétidn of
damages.claliméd; .bbth iiquidated and special and shali p;bvidé their théories of dé:fen:s_é' | "
and Fth.eir pds”i.tiéﬁ' as to the damages claimed, if appiiéabl'e; The one-page itexﬁization of
damages claimed by each party shall be provided to .ald-\}’érse p']raﬁli_e'slby no iafer fh‘aﬁ August _?
1;i923. - o

Critical Deposition Testimony: provide the deposition synopsis of any critical fact

~ witness or expert witness, or in the alternative, a summary of the testimony of such fact

f)

witness or expeit witness.
Summary of Applicable Law: provide a brief summary of the applicable law, including

statutes, cases and standards.

Strengths and Weaknesses of the Case: provide an honest discussion of the strengths

and weaknesses of the party’s claims and/or defenses, the likelihood of a verdict in favor
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of the party, an opinion as to the probable verdict range, and an opinion as to the range of

settlement value.

o) Seftlem:ent' :Effbl_‘tsi i‘provide‘_a brief discussion of ﬁrior _settiément negotiations and
discussions 5¢tween'the ﬁai*tigs,. iholuding any outStandihgldeniahd niadei'by ’tha_ ‘};b)'a'rti:es "t_o_ B
settle the litigati'(;in; any résponse by the opposing parties to tﬁa,f déﬁ_md, and an a-ssets‘sment | !
as fo wh)} set_tlén'ién_t has no_f -Been reached.

h) Settlement P—l"OE': ésai; proﬁide the party’s term(s) of settlement, including any proposed

- term(s) that may be non,-mbnetafy,- aé :wéll és any éuggé$£ioﬁs fééafding how the 'Resolut‘;iohi :
Judge mayassmt thepartles :i_x.li'-re:ac‘:hir'_lig'-ia;feso_l‘l.ltli-bn.:ﬁ - __'.
o i) _,Ee'eélalhd Cbéts':_'_l-ifstis'ep;aridtgly (ij_étibméys’ feesand ’c:()_"sté' iﬁéqfféd.to. daté; (II) other fees )
- én'dj éd“s;ts -_ihc'urfe'd tod&é; (IH) a gqod faith estimate of additional attorneys’ :f?'es-and- costs: |
to be incurred if _this matter ishojc settled; and (IV ) a-good faith estimate of .addi’:cibﬁal_ feés-_- s
and costs to 'be inéurréd 1f this matter is n‘ot- s_e“ttled:.‘ Reﬁlefﬁﬁer, thls ‘iﬁfoﬁnati;ig 1s :' :
cori'ﬁdenti‘al and _shgil- remain éo. | -
j) Other Settlemgnts:-if-applica'blé, (F:'oun‘s'él-sha'lll provi_d¢: the 'gfds*s'-é,éttiemegt amount of any A o
other séttleménts 1'(-)11_ b'ehalf of a party whose case is .B'eitn;g médiéted_. o
| kj Oth_er Mattgrs: ig addition to the required topics descrii:aed above, and provided that t"}.lel
‘:‘lﬁerdiétibn sta':ter“nent complies with the pége limit s_tated- above, counsel are enéb‘uragéd fo
- ad_dlleééiany f:)lthe_rll-l_la,tt_grs '-the‘_)-/' behevemay bé' of éssiéfahcé _fg; _."th'e: 'Réséluti_q.n _jufige. |
EXHIBITS TO MEDIATION STATEMENT
8. --While counsel may submit documents that will assist the Resolution 'Ji.ldge in understanding
“.the issues and resolving the litigation as exhibits to the mediation statement, counsel 1s
cautioned to limit exhibits to only those documents counsel believes will be crucial to

resolution of the litigation.
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MEMORIALIZATON OF SETTLEMENT

- 9 If the parties reach a resolution of their dispute, th¢ Resolution Judge will ensure that it is

meniorializéd be_fofe the mediation'is deemeqd. :cc:)n'clud'ed.l :

EX PARTE CONTACTS g

| 10. Beforg;_'dui‘ing and after the scheduled me'diaﬁon_l, the _Res_olﬁtioﬁ Judge may find it-necessal;y _-

| 'éﬁd- ﬁSéﬁll to communicate with bné br m‘ore-parti'ésl. 6utside- th¢ i)reseﬁce of the -other- party or

parties. .

OBLIGATION OF GOOD FAITH PARTICIPATION

11. The required participants shall attend t_ﬁe éﬁtiré mgdiation n 'persoh and shall be available and
.accessiBle throughout the media,t'ion' pfocés:,s'_- No ﬁaft-y-lﬁay be cbr_npelled By ,-th.is Order, thf.:- -
Pl;esihdin-g Judge, or the Resolution 7 ﬁdge to Setﬂé a césc involunta_rily or againstj thé party’.é o

| l jUdgneht:',Howevér, tﬁe Resolution"] udge e)'(pe-cfs”thé p:érfies’ full énd good faith cooperation .
with .tﬁe mediati{m process, and expects. the p_arti_cipé.hts-to; bé_' preparéd to participafé fully,

_‘ openly:* and knowledgably in a mu_f:ual effort:-t;:).ex;aminé and resolve issues. The Rgsdlutit)n,
jﬁ_dge eﬁcouraéés ﬁll participantg to keép.:a;ﬁ_dpen mmd in order to reassess their previous
positions and to find creative means for re-s'o‘lvil-ng' the diépufé. )

ARBITRATIbN

12. If the parties agree to binding arbitration rafhér than mediation, tiley shall notify the resolution
judge and tender an agfeement S1 gneci by the parties, setftin_g_' out the terms and procedure agreed
to. The resolution judge will then schedule the time and place fof the arbitration. Traditionai
rules of evidence and procedure will not apply, but shall be considered as a guide toward full
and fair development of the facts. The parties may agree in 'ﬁrﬁting to rely on stipulations and/or _

statements rather than live testimony of witnesses. At the conclusion of Arbitration, a decision

will be rendered promptly.
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ARB/MED

13. The parties may also agree to a combipation of a_rBitr_ation and mediation. Arbitration would
begin at 1 0:00 a.ﬁ. on August 17, 2023 é’nd the Resoluti;)n J udge would be the Ari)itfator. ?;I‘hé
-Resolu.htion .judge/Arbitrator WOUld: tender‘ a decision 1n writing and seal it in an envelopé
'withou't_‘di'sclosﬁre to the parties. The ?arties 'woul'd thenjpl;oceed to mediation. If a resolution .
is lno'tl -fééched after mediation, ‘ the part-i‘esl ﬁoﬁld be bguﬁ(i by the deciéion_that iS unﬁ;cr seal.

* Please notify the Resolution Judge by August 1. 2023 as to which form of Alternate

Dispute Resolution the parties have agreed to. .

If settlement is reached prior to August 17, 2023 the parties must notify the Resolution

Judge promptly.

_All ‘cou‘ns_el are reminded of fh'éif obligations to re‘atd. and éiomply with this Order. To
avoid the ilﬁpoSition of sanctions, counéel shall advise the _Resblution Judge immediately of any
problems régarding comﬁiianqe {n}ith the Order.

It is 50 ORDERED.

The Clerk shall enter the foregoing and forWatd. attes‘t:ed‘copics hereof to all cqunéel, and
to the B_usihéss Court Central Office at Bus_ihés's C‘o_urt Diﬁiéion, 380 West South Stréét, Suite

2100, MaﬂinSbﬁrg, West Virginia, 25401.

ENTER: _4 /(f/-iS_ -

=]

PAUL T. FARRELL,
RESOLUTION JUDGE
BUSINESS COURT DIVISION
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