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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINTA
BUSINESS COURT DIVISION 3023 jy 07 s et
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+ MOUNTAIN STATE
"PIPELINE & EXCAVATING LLC

~a West Virginia L1m1ted Llablllty Company,
Plaintiff/Counterclaim Defendant/ Crosselaifmant,
- Civil Case No.: 20-C-350
V. - Presiding: Judge Akers
| o o ~* Resolution: Judge Farrell
SMITH/PACKETT MED-COM, LLC, - . -
~ a Virginia Limited Liability Company, and
Sole Manager—Member of Defendant SP WV, LLC

Defendant/Counterclalmant and

SPWVLLC“"'? o
a Virginia Manager-Managed Limited Llablhty Company and
“Pass Through Entity” acting as the Sole Member of
Defendant WV IL-AL Investors, LLC - .p

Defendant/Counterelalmant, and

- WV IL-AL INVESTORS LLC,
a Vll‘glllla Member-Managed Limited Llablllty Company,

Defendant/Counterclalmant, and

. JARRETT CONSTRUCTION SERVICES, INC.
a West Virginia Limited Liability Company,
as Constructlon Manager at Risk, -~ = -

o Defendants/Counterclalma__nt, and
CARTER BANK & TRUST, S
Defendant and

JARRETT CONSTRUCTION SERVICES INC,,

Thlrd-Party Plamtlff
V. |
ECS MID-ATLANTIC, LLC,

ThIrd-Barty Defendant/ Crossclaim Defendant.



RECOMMENDED ORDER RELATED TO DOCUMENTS FOR WHICH SP
DEFENDANTS CLAIM AN EXEMPTION FROM PRODUCTION

By a previous Order, this Court appointed David K. Hendrickson as the Special
Commissioner for the purpose of making recommendations to the Court concerning pending
discovery disputes. Pursuant to the Special Commissioner’s First Recommended Order, under
Paragraph 8, Plamtifft MOUNTAIN STATE PIPELINE & EXCAVATING, LLC ("MSPE”)
identified by letter to Defendant SMITH PACKET, ET AL. (“SP”), documents from the SP’S
REVISED PRIVILEGE LOG TO OWNER’S DOCUMENTS requiring the Special
Commissioner’s review. The Parties complied with the order and provided the Special
Commissioner with the attached REVISED PRIVILEGE LOG TO OWNER’S DOCUMENTS,
edited down by Discovery Commissioner to the documents at issue as identified by the Plamtiff.
Upon receipt of this Revised Privilege Log, as identified by the Plaintiffs, SP provided the Special
Commuissioner with the Bates Numb:ered Documents for his in camera review. Following this
review, the Special Commissioner offers these findings and recommendations:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Court’s Order directed the Special Commissioner to review in camera
documents that SP claimed were exeinpt from production and MSPE protested. To that end, the
Special Commissioner was provided w1th unredacted copies of the documents at 1ssue.

2. SP asserts two (2) principal objections: (1) Attorney-Client Pnivileged
communication (see State v. Burton, 163 W. Va. 40, 254 S.E.2d 129 (1979)); and (2) the work
product exception (W. Va. R. Civ. P. 26(b)(3)).

3. To establish attorney-client protection, “three main elements must be present: (1)

both parties must contemplate that the attorney-client relationship does or will exist; (2) the advice

must be sought by the client from the attorney in his capacity as a legal [advisor]; (3) the



communication between the attorney and client must be intended to be confidential.” Syl. Pt. 2.

State v. Burton, 163 W. Va. 40, 254 S.E.2d 129 (1979).

4, Detendant also asserts that many of the documents are protected as Attorney Work
Product. W. Va. R. Civ. P. 26(b)(3) makes clear that “the court shall protect against disclosure
against mental impressions, conclusions, opinions, or legal theories of an attorney or other

representative of a party concerning litigation.” The West Virginia Supreme Court of Appeals has

also made it clear that:

The work product doctrine in West Virginia, which historically protects against
disclosure of the fruits of an attorney's labor, 1s necessary to prevent one attorney from
invading the files of another attorney. In addition to Rule 26(b)(3), this Court

~consistently has recognized that the work product exception may act as a bar to
discovery requests. |

State of West Virginia ex rel. United States Fidelity Guamnly Co., et al. v Honoml:;le Herman G.
Canady, Jr., 194 W. Va, 431 at 444, 460 S.E.2d 677 at 690 (1995) (citations omitted). Rule
26(b)(3) of the West Vifginia Rules of Civil Procedure makes a distinction between fact and
opinion work product:

Under Rule 26(b)(3), factual work product refers to documents and tangible
things that were prepared in anticipation of litigation or for trial (1) by or for a
party, or (2) by or for that party's representative, which includes an attorney,
consultant .... When factual work product 1s involved, the party demanding
production must show a substantial need for the material and establish that the
same material or its equivalent cannot be obtained through other means without
undue hardship. Opinion work product consists of mental 1mpressions,
conclusions, opinions or legal theories that are contained in factual work
product. Where opinion work product is involved, the showing required to obtain
discovery 1s stronger than that for factual work product, because the rule states
that the court shall protect against disclosure of mental impressions, conclusions,
opinions or legal theories. Opinion work product enjoys a nearly absolute

immunity and can be discovered in only very rare and extraordinary
circumstances.

State ex rel. Erie Ins. Prop. & Cas. Co. v. Mazzone, 218 W. Va. 593, 599, 625 S.E.2d 355, 361

(2005) (Davis, J., concurring). The burden of enjoying the work product exception is on the party



asserting it. Cleckley, Davis, & Palmer, Litigation Handbook § 26(b)(3), at 721.

5. The Findings set forth above have guided my Recommendations in this matter.
RECOMMENDATIONS
6. Upon consideration of the Motion and the relevant principles set forth, this Special

Commissioner RECOMMENDS the rulings set forth with respect to each document/email in the
Revised Privilege Log provided by SP and identified by MSPE as follows:
-  Documents Bates Nos. 0009998-0010000; 0045768-0045769: 0109607-
0109608; 0109706, 0119810-0119812; 0121491 and 0132382 ARE NOT
PRIVILEGED and are HEREBY ORDERED TO BE PROVIDED TC THE
PLAINTIFF.
- All other Documents Bates Nos. ARE PRIVILEGED and require no
production.

7. These Recommendations in no way apply to any other documents or parties in this
dispute. The Special Commissioner specifically finds that SP’s production of the aforementioned
documents does not serve as the basis for a waiver of the attorney-client privilege or the work
product exception as to any other documents.

Pursuant to the Order Appointing Special Commissioner, the undersigned finds that neither
party substantially prevaiied and recommends that the costs associated with this matter be borne
equally by the parties.

WHEREFORE, this Special Commissioner recommends that the above
Recommendations be implemented. A copy of this “RECOMMENDED ORDER RELATED TO
DOCUMENTS FOR WHICHE SP DEFENDANTS CLAIM AN EXEMPTION FROM
PRODUCTION?” is being forwarded to all counsel by email and U.S. regular mail.

IT IS SO ORDERED, this , day of June, 2023.
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