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IN'THE CIRCUIT COURT OF TYLER COUNTY, WEST VIRGINIA
BUSINESS COURT DIVISION

.ANTERO RESOURCES CORPORATION,

Petitioner,
v, Civil Action No 18-AA-1.
Honorable Christopher C. Wilkes
Presiding Judge.
MATTHEW R. IRBY, WEST VIRGINIA F'ILED
STATE TAX COMMISSIONER,
LISA JACKSON, ASSESSOR OF TYLER COUNTY, and FEB -9 25 2

THE COUNTY COMMISSION OF TYLER COUNTY_,I
Respondents.

BRIEF OF RESPONDENTS MATTHEW R. IRBY, WEST VIRGINIA STATE TAX:
COMMISSIONER AND LISA JACKSON, ASSESSOR OF TYLER COUNTY'

Two years ago, Antero Resources Corporation (hereinafier, “Antero™) failed to convince:
the Supreme Court of Appeals that the State.Tax Commissioner’s exclusion of post-production
expenses from the average operating expense deduction- for the 2016 and 2017 tax- years was
arbitrary; capn"ciou;!_ or.unreasonable. Steager v. Consol Energy, Inc., 242 W. Va. 209, 224, 832
S.E.2d 135,149 (2019). It also failed to persuade the court that excluding these expenses assessed
its property contrary to “true and actual” value. Id, at 222, 832 5.E.2d at 148, The court found that
the Tax Commissioner violated constifutional “equal and upiform™ and “equal protection”
-principles by using “two differing formulas”—a percentage and a monetary average—"to calculate
operating expenses.” /4. at 220, 832 S.E.2d at 146. But Consol resolved this *“unconstitutionally”
inequality- by mandating_that. the operating expense deduction be caleulated using “a singular:
monetary average.” Syl. Pt. 12, id, at 213, 832 S.E2d st 137. Following Consol, the Tax
Commissioner revalued Antero’s wells for the 2018 2nd 2019 tax years using a “singular monetary

average” deduction without the percentage-based deduction Consol prohibited,



Now, Antero invites this Ccfmrt to ignore Consol and find that its “actual postproduction
expenses” are deductible for the 2018 tax year. Peritioner's Brief, at 4, (Aug, 24, 2021)
(hereinafter, “Petr’s Br. at __*). 1t also claims that each of its wells should receive a $946,500
deduction, Petr’s. Br. at 2, instead of the $175,000 singular monetary average Consol mandated,
This Court should reject Antero’s unfounded claims. The Tax Commissioner's revaluation
properly applied C‘onsp! and should be adopted. And in stark contrast, Antero fails to present clear
and convincing evidence of the total value it would prefer. Instead, it simply rests on the assertion
that the revaluations are excessive. This is insufficient to sustain Antero’s burden.

Moteover, its. arguments are without merit. Antero says that the Tax Commissioner has
violated the Administrative Procedures Act, W. Va. Code §§ 29A-1-1 ef seq. (hereinafter, the
“APA”) and due process because he refuses to retroactively apply a single-page letter from former
Tax Commissioner, Dale Steager, entitled Jmportant Notice to Producers of Natural Gas and Oil
Jor Property Tax Year 2021 (June .I"sﬂ, 2020) (hereinafler, 2020 Notice) (reference by Antero as
“June 30, 2020, Guidance™). Petr. B;:'. Ex, A, It also argues that the Tax Commission violated equal
protection and the dormant commerce clause, Petr’s Br. at 22-24,

But Mr. Steager’s 2020 Notice was unlawful because it-violated rulemaking requirements.
Recognizing this, he withdrew it roughly three months later. Petr’s Br. Ex. B, Even if the notice
was valid, Antero could not rely on it for the 2018 tax year because it expressly applied
prospectively to the 2021 tax year, Any attempt to apply it to past tax years would violate the
APA’s requirement that all rules anly have “future effects.” W, Va. Code § 29A-1-2(j). It is not
arbitrary, capricious, or in violation of due process for the current Tax Commissioner to refuse to
apply the now-withdrawn 2020 Notice. And when Antero’s property is assessed under Consol,
equal protection and the commerce clause are satisfied because every producer in a class is treated

equally and interstate commerce is not disfavored. Antero’s Petition should be rejected.
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L. THE TAX Comv;nssronm’s APPRAISAL FORMULA.

The Tax Commissioner aunﬁally-appmises producing wells, which are then assessed by the
counties at “sixty percent of [their] true and actual value.” W. Va, Code § 11-6K-1(a). To
determine the value of each well, the Tax Commissioner applies a multi-component yield
capitalization formula established by legislative rule, W. Va. Code R. §§ 110-1J-1 ef seq. (2005).
The formula takes the gross receipts producers report on their yearly returns and adjusts “for
production decline to reflect the income available” during the assessment year, W. Va, Code R. §
11-1]-4.6 (2005). “Gross receipts™ are the “total income received” from each well’s “production,
at the field line point of sale.” Id. § 110-1J-3.8. The “average annual industry operating expenses®
are then deducted to determine the well's “net receipts,” id. § 110-1J-4.3 & 4.1, which are then
capitalized to determine taxable value. Jd. § 110-1J-4.1, “Operating expenses” in turn, are the
“ordinary expenses™ “directly related to the maintenance and production of natural gas and/or oil.”
Id. § 110-1]-3,16. Each year, the Tax Commissioner also publishes the summaries of the variables
used in this formula in the State Register. W. Va. Code R. § 110-11-4.12. From this formula, the
Tax Commissioner prepares tentative appraisals that are given to producers by December 1 each
year and finalized fifteen days later. W. Va. Code §§ 11-6K-4(e)(1), 11-6K-6(a)-(b).

JI.  ANTERO PROTESTS OF THE 2018 ASSESSMENT.

Antero operates forty-two horizontal Marcellus Shale wells in Tyler County. Pet. at 1. For
the 2018 tax year, the Tax Commissioner appraised these wells under the 2018 valuation variables
and Administrative Notice 2018-08, which set the operating expense deduction for Marcellus
horizontal wells at 20 percent of gross receipts “not to exceed $175,000” for gas and “$5,750 for
oil” production. Pet. Ex. A (Hr’g Ex, 5A & 8B). As in prior years, the Tax Commissioner did not

include Antero’s post-production expenses in the deduction. Cf, Id. (Hr’g Ex. 9A) (July 29, 2016)
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(Steager: noting that the expense deciiucﬁon did not include “gathering, compression, processing,
and transportation charges™). Tyler County then assessed Antero based on the appraisal, and
Antero protested. Id. (Hr’g Ex. 1).

Before the Board of Assessment Appeals (heremafter, the “Board”), Antero argued that the
$175,000 cap on its operating expense deduction was “not supported by” the law. Pet. Ex. A (Hr'g
Tr. at 7, In.3-5). It claimed that the cap “overvalu[ed]™ Antera’s wells, id. (Hi’g Tr. at 8, In.8), and
that instead, it should be entitled to deduct 20% of gross receipts and that the total value of its
wells in Tyler should be set at $268,387,594 based on that percentage deduction. Id. (Hr’g Tr. at
37, In.6-15); Pet. Ex. A (Hr'g Ex. 14). Altematively, it claimed that the fair market value of its
wells was $203.9 million. Pet. Ex, A (Hr’g Ex, 15). It maintained that it should be permitted to
deduct its post-production expenses because it was required to report its gross receipts up to the
point of sale. Pet. Ex. A (Hr’g Tr. at 20, In.4-24).

The Board rejected Antero’s protest and affirmed the original assessment. Pet. Ex. B. On
December 12, 2018, Antero appealed to circuit court and its case was referred to this Business
Court. In its Petition, Antero says that the Tex Commissioner “significantly overstated” the value
of its wells by not deducting “actual operating expenses.” Pet. at 8. But it argued that permitting a
20 percent deduction of gross receipts “without a [monetary] cap™ would be a “reasonable”
alternative approach. Pet. at 9. And it asked the circuit court to “[clorrect the value” of its Tyler
County wells to $268,387,594 based on a 20 percent operating expense deduction, Pet, at 14,

IIIl.  CoNSOL MANDATES A SINGULAR MONETARY AVERAGE DEDUCTION,

Seven months later, the Supreme Court of Appeals issued its opinion in Consol, There, the
Tax Commissioner has applied the same methodology to appraise Antero’s wells for the 2016 and
2017 tax years. He had expressed the operating expense deduction as a percentage and as a

monetary average. He also excluded post-production expenses from the deduction. Like here,
4



Antero argued that the monetary ai.lferage “overvalued” its wells, Consol, 242 W, Va. at 220, 832
S.E.2d at 146, and it advocated foi' a percentage-based operating expense deduction, Jd, at 224
n.21, 832 8.E.2d at 150 n.21. It also argued that the Tax Commissioner had to include gathering
compressing, processing, and transportation expenses in the operating expense deduction “since
gross receipts must be calculated at the ‘field line point of sale,” Jd, at 222, 832 8.E.2d at 148.

But Consol rejected these arguments. It found that the “use of two differing fom'x.ulas”——a
percentage and a monetary average—violated constitutional equal and uniform and equal
protection principles. Jd, at 220, 832 S.E.2d at 146. But it resolved this impermissible inequality
by mandating that the “average annual industry operating expense” be expressed as “a singular
monetary average deduction,” Syl. Pt. 12, id. at 213, 832 S.E.2d at 137. The court also held that
the exclusion of Antero’s post-production expenses was not “arbitrary, capricious, or manifestly
contrary” to statutory true and actual value requirements. Consol, 242 W. Va. at 223, 832 S.E.2d
at 149. And it deferred to the Tax Commissioner’s position that these expenses were not “directly
related” to the “maintenance and production” of natural gas—and therefore, not deductible, Jd,

In the wake of Consol, the Tax Commissioner revalued Antero’s Tyler County wells for
the 2018 tax year. He revalued each gas producing well using an operating expense deduction of
$175,000. Tax Br. Ex. A (Hoover Aff’d  16).! For each well that produced oil, he used a $5,570
deduction. /d. (Hoover Aff’d §} 17). And for each well he disregarded the 20 percent and 35 percent

deductions that Consol found impermissible. Jd. (Hoover Aff'd 9§ 16-17). Based on these

! An affidavit from Cynthia R, Hoover, the former Tax & Revenve Manager of the West Virginia State Tax
Department’s Property Tax Division, is attached as Exhibit A to this Brief of Respondents (hereinafter, Tax
Br. Ex. A). Typically, an appeal from a board of assessment appeals “shall be determined , ., from the
record” below. W, Va. Code § 11-3-25(c) (2014). But in similar 2ppeals, courts may aiso rely on “affidavits™
from the Tax Commissioner which “explain[] [his] course of conduct or grounds for his decision.” Syl Pt.
4, Frymier-Halfloran v. Paige, 193 W. Va, 687, 689, 458 S.E.2d 780, 782 (1995). Ms. Hoover’s affidavit
explains the revaluation conducted based on Consol and thus falls under Frymier-Halloran®s exception,
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calculations, he determined that the tiotal value of Antero’s wells in Tyler County for the 2018 tax
year was $381,484,629. Id. (Hoover Aff'd § 20). The Tax Commissioner forwarded these
revaluations to Antero on April 24, 2020, and filed notice of them with this Court in February of
2021, Tax. Br. Ex. B. Antero never responded to the revaluation.
IV.  THE 2020 NOTICE1S ISSUED AND WITHDRAWN,

Meanwhile, Antero continued to advocate for a change in the law, In the 2020 Legislative
Session, the House and Senate both introduced bills which would have allowed producers to deduct
“gathering, compression, processing, and transportation” costs, See W. Va. Acts 2020, Intr. S.B,
655 (Jan. 29, 2020) (proposing amendment to W. Va. Code § 11-1C-10(d)); W. Va, Acts 2020,
Intr, H.B. 4460 (Jan. 22, 2020) (sanlw). But these bill did not pass. The Tax Commissioner also
filed a proposed legislative rule that would have permitted deductions for post-production
expenses. Notice of Public Comment, W. Va, Code R. §§ 110-1J-1 er seq. (Aug, 21, 2020). But it
was withdrawn on November 18, 2020.2

Afier the 2020 session bills failed, Mr. Steager published the 2020 Notice (on the Tax
Department’s website). Petr’s Br. Ex. A. The notice informed producers that their 2021 property
tax returns were due on August 3, 2020. Petr’s Br. Ex. A, It noted that producers were required to
report “total income from production on any well, at the field line point of sale” “before
substract[ing] any” expenses. Petr’s Br. Ex. A (quoting W. Va, Code R, § 110-11-3.8), But for the
upcoming 2021 returns, Mr. Steager directed producers to instead “adjust{]” their gross receipt
reporting “to approximate the gross receipts [they] would have received had the sales been a field

line sales transaction,” Petr’s Br, Ex. A. He.claimed that the adjustment was necessary “{t]o avoid

2 A legislative rule may be “withdrawn by the agency any time before passage of a law authorizing . . . or
directing its passage.” W. Va. Code § 29A-3-14(a). To do so, the agency must simply “file a notice of” the
withdrawal “in the state register.” Jd, For an interpretive mle, an agency may simply decline o final file
the rule within six months of the close of public comments. Jd. § 29A-3-8(a).
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having [their] wells overvalued.” Petr’s Br. Ex. A.

But on October 9, 2020, Mr. Steager reconsidered the 2020 Notice and published (on the
Tax Department’s website) a Notice of Withdrawal (hereinafier, the “Withdrawal") finding that
the 2020 Notice was “issued without legal authority, was void, and is ineffective.” Petr’s Br. Ex.
B. He recognized that the 2020 Notice had purported to “materially change the” Tax Department’s
“longstanding” exclusion of post-production expenses which was affirmed and upheld by Consol.
Petr’s Br. Ex. B. And by attempting to change that construction for the 2021 tax year, he had
“substantially and materially affect[ed] private and public interests” that had relied on the past
construction. Petr®s Br. Ex. B. Such “material changes,” he concluded, could only be accomplished
through rulemaking or by statute. Petr’s Br. Ex, B, But as Mr. Steager recognized, the 2020 Notice
had complied with none of the mandatory procedures for promulgating a legislative rule (or any
rule), So, Mr. Steager found that the 2020 Notice was “void and ineffective” and must be
withdrawn. Petr’s Br. Ex. B (quoting Coordinating Council for Indep. Living, Ine. v. Palmer, 209
W. Va, 274, 284, 546 S.E.2d 454, 464 (2001)). But he acknowledged that the appraisal formula
could be “subject to” changes by a future Legislature. Petr's Br, Ex. B.

That is precisely what occurred in the 2021 Session through House Bill 2581. Among other
things, the Legislature prospectively redefined the “[a]ctval annual operating costs” deduction to
include the “gathering, compression, processing, separation, fractionation, and transportation
charges™ that were previously excluded from the appraisal formula. W, Va, Acts 2021, ¢. 261,
amending W. Va, Code § 11-1C-10(d)(3)(B) (Apr. 10, 2021).

Still, Antero remained dissatisfied. Itfiled its Brief of Petitioner on August 24, 2021,
Therein, it seeks different relief than it requested at the Board or in its Petifion. Instead, it advocates
for the application of the withdrawn 2020 Notice. It argnes that the 2020 Notice was “an

‘interpretive rule’ under the APA, Petr’s Br. at 9, and that it applies retroactively to the 2018 tax
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year because it merely clarifies the a{'ailabi]ity of a deduction for post-production expenses. Pets’s
Br. at 10-11. Even though the 2020 Notice was issued afier the Board's decision, it argues that the
Board violated the APA and due process by refusing to apply the 2020 Notice to its 2018
assessment. Petr’s Br. at 20-21. Finally, Antero asserts that the Board’s decision violated equal
proiection and the dormant commerce clause, Petr’s Br., at 21-24,
STANDARD OF REVIEW

The standards for this petition are well defined. This Court’s primarily serve “an appellate
function” that is “limited to roughly the same scope permitted under the® APA. n re Tax
Assessment Against Am, Bituminous Power Partners, L.P., 208 W, Va. 250, 255, 539 S.E.2d 757,
762 (2000). It must presume “that valuations for taxation purposes fixed by an assessor are
correct.” Syl. Pt. 2, W. Pocahontas Props., Ltd. v. Cnty. Comm'n of Wetzel Cniy., 189 W, Va, 322,
322,431 8.E.2d 661, 661 (1993). To overcome that presumption, a taxpayer must “demonstrating
by clear end convincing evidence that the tax assessment is erroneous.” Id, The Tax
Commissioner’s interpretation and application of legislative rules are “subject to de novo review.”
Syl. Pt. 1, Appalachian Power Co. v. State Tax Dep'’t of W. Va., 195 W, Va, 573, 578, 466 S.B.2d
424, 429 (1995). But even under de novo review, courls must “examine a regulatory interpretation
of a statute by standards that include appropriate deference to agency expertise and discretion”, .
Va. Emp’rs Mut. Ins. Co. v. Bunch Co., 231 W.V a, 321, 332, 745 S.E.2d 212, 223 (2013}, and
avoid “substituting its determinations . . . in matters expressly delegated to” the agency. Erie Ins.
- Property & Cas. Co. v. King, 236 W, Va, 323, 330, 779 S.E.2d 501, 598 (2015).

ARGUMENT
I, ANTERO’S VALUE SHOULD BE SET ACCORDING TO THE REVALUATION.

The total value of Antero’s wells in Tyler County should be set at $381,484,620 according

to the revaluation filed on February 9, 2021. Tax Br, Ex. A (Hoover Aff'd 4 20). The revaluation
8



followed Consol’s direction to use a “singular monetary average” operafing expense deduction,
and Antero has not presented clear and convincing evidence that it was erroneous.
a. The revaluation was conducted aceording to Consol,

The revaluation should be adopted because it was conducted under Consol. For the original
valuation, the Tax Commissioner appraised Antero pursuant to the 2018 valuation variables and
related administrative notices. These gave horizontal Marcellus producers—like Antero—a 20
percent deduction from their reported gross receipis “not to exceed $175,000™ for gas production
and 35 percent deduction for oil “not to exceed $5,750” production. Pet. Ex. A (Hr’g Ex. 5A). But
Consol determined that the “use of two differing formulas to calculate operating expenses” was
impermissible, 242 W. Va. at 221, 832 S.E.2d at 147, and it found that the applicable legislative
rules did not permit the “use of a percentage expression of the operating expense deduction.” 7.
at 225, 832 S.E.2d at 151. Instead, Consol found that W. Va. Code R. § 110-1J-4.3 required the
use of a “singular monetary average deduction.” SylL. Pt. 12, id, at 213, 832 S.E.2d at 137.

The revaluation complied with Consol’s directions. The Tax Commissioner recalculated
the value of each of Antero’s 42 wells in Tyler County. In doing s0, he used a $175,000 deduction
for gas production and a §5,750 deduction for oil production. Tax Br. Ex. A (Hoover Aff'd { 16-
17). Each amount was the “singular monetary averape” determined by taking producers' “ordinary
expenses which [were] ditectly related to the maintenance and production of”* gas or oil and
averaging them to arrive at a “singular monetary” amount, Gf, id. at 225, 832 S.E.2d at 151. And
the Tax Commissioner did not apply the percentage-based deductions that Consol found
jmpermissible. Tax Br, Ex, A (Hoover Aff’d § 16-17); Consol, 242 W. Va. at 225, 832 S,E.2d at
151. The revaluation also did not provide Antero a deduction for its post-production expenses
because these are not “directly related” to the “maintenance and production™ of gas or oil—and

therefore, do not fall within the definition of “operating expenses.” W. Va. Code R. § 110-1J-3.16;
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¢f. Tax Br. Ex. A (Hoover Aff’d § 8-9). Consol concluded that excluding these cxpenses was not
“arbitrary, capricious, or manifestly Iccmtrary to the” Tax Commissioner’s “enabling taxation
statute.” Consol, 242 W. Va. at 225, 832 S.E.2d at 151, The revaluations of Antero’s wells in Tyler
County for the 2018 tax year complied with Consol and therefore, should be adopted.
b. Antero has failed to mest its burden to challenge the revaluation.

Antero has also not met its burden in challenging the assessment. Valuations “fixed by an
assessing officer are presumed to be correct.” Syl. Pt. 7, In re Tax Assessments Against Pocahontas
Land Co., 172 W. Va. 53, 54, 303 S.E.2d 691, 693 (1983). To overcome that presumption, a
taxpayer must “demonstrate by clear and convincing evidence that the tax assessment is
erroneous.” Syl. Pt. 2, W. Pocahontas, 189 W. Va. at 322, 431 S.E.2d at 661. A taxpayer may not
rest on allegations that the valuation is excessive. It must also “offer . . . evidence of the true and
actual value of the . . . property.” Mountain Am., LLC v. Hyffinan, 224 W. Va, 669, 687, 687 S.E.2d
768, 786 (2009).

Antero has failed to meet this burden. It has not presented “clear and convincing” evidence
of the true and actual value of its property. At the Board and in its Pefition, Antero argued that the
total value of its wells should be set at $268,387,594, Pet. at 14; Pet. Bx. A (Hr'g Ex. 14).
Altemnatively, it also argued that the fair market value of its wells was $203.9 million., Pet. at 8;
Pet. Ex. A (Hr’g Ex. 15). But the firs? calculation cannot be used because it was based the 20
| percent deduction Consol disallowed. 242 W, Va. at 225, 832 8.E.2d at 151. The second is likewise
unrelishle because it uses a different decline rate and capitalization rate than the legislative mle
provides. Cf. Pet. at 9; Pet. Ex. A (Hr'g Tr. at 38, In.11-14). But it is also not obvious that the
second calculation applied the same operating expense dedoction Antero now claims. In its
" Petitioner's Brief, Antero argues that its actual post production expenses were $946,500 per well,

Petr’s Br. at 2. But it does not provide a calculation of the total value of its wells. And it does not
10
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allege (must less prove) that the $203.:9 million valuation presented below was based on a $946,500
per well deduction. See Pet. Bx. A (le’g Ex. 15). Antero’s brief says nothing of the total value of
its property. It simply asserts that the Tax Commissioner’s revaluation is excessive and Jeaves it
to this Court to guess what Antero would prefer. Bu't “judges are not like pigs, hunting for truffles
buried . . . somewhere in the lower [tribunal’s) files.” State v. Honaker, 193 W. Va. 51, 56 n.4, 454
S.E.2d 96, 101 n.4 (1994). It was Antero’s burden to offer alternative “evidence of the true and
actual value of [its] property.” Mountain Am., 224 W. Va. at 687, 687 S.E.2d at 786. Antero has
failed to do so.

II.  ANTERO’S ARGUMENTS ARE NOT ON THE RECORD BELOW,

Antero’s criticisms of the Board should be rejected because they were not raised on the
record below. Here, Antero argues that the Board violated the APA, due process, equal protection,
and the commerce clause. But these arguments were not raised below; so, Antero has no “right to
raise [them] on appeal.” Hoover v. W. Va. Bd. of Med., 216 W. Va. 23, 26, 602 8.E.2d 466, 469
(2004). And Antero supports these arguments with several exhibits that were never presented to
the Board and do not appear on the certified record. See Petr’s Br. Exs. A-B, D & F. These new
exhibits cannot be considered. This Cowst serves “an appellate function” that is “limited to roughly
the same scope permitted under the” APA. Am. Bituminous, 208 W. Va, at 255, 539 8.E.2d at 762,
In that capacity, “judicial review” must focus on the “record already in existence, not some new
record made initially in the reviewing comrt.” Frymier-Halloran, 193 W, Va. at 696, 458 S.E.2d at
788, This Court must “deternined” the appeal “from the record” certified by the Board, W. Va,
Code § 11-3-25,

Some exceptions to this rule exist, See, e.g., Syl. Pt. 4, Frymier-Halloran, 193 W. Va. at
696, 458 S.E.2d at 788 (permitting circuit court to rely on “affidavits” from the Tax Commissioner

. 'which “explainf] [his] course of conduct or grounds for [its] decision.”). But these are “limited” to
11



circumstances where such additiona] evidence is necessary to “explain the [agency’s] course of
conduct or grounds of the decision.” Jd. And here, Antero’s new exhibits do not fall within the
limited scope of this Court’s review. Instead, they relate to arguments not raised below and
subsequent events unrelated to the tax year af issue. Antero’s exhibits (and its arguments from
these exhibits) should be rejected.

ITI. ANTERO’S CRITICISMS OF THE BOARD'S DECISION ARE WITHOUT MERIT.

Antero has also not demonstrated that the revaluations are “in contravention or any
regulation, statute, or constitutional provision,” Am. Bituminous, 208 W. Va. at 254, 539 S.E.2d at
761. It argues that the Board’s decision violated the APA, due process, equal protection, and the
commerce clanse. But each of these claims are without merit and should be rejected.

a. Anterc’s APA claims are withount merit.

Antero argues that the exclusion of its post-production expenses viclates the APA by
“grossly” overstat[ing] the value” of its wells in violation of statutory “true and actual” value
requirements. Petr’s Br. at 6. It also argues that the Tax Commissioner’s refusal to apply the 2020
Notice retroactively to the 2018 tax year is arbitrary and capricions. Id.

i. Consol is controlling and outhorizes the exclusion of Antero’s post-
production expenses.

But Consol affirmed the Tax Commissioner’s authority to not deduct Antero’s post-
production expenses. By rule, the only expenses that are deductible are the “ordinary expenses™
“directly related to the maintenance and production of” gas or oil. W. Va. Code R. § 110-1J-3.16.
For nearly thirty years, post-production expenses have been treated as non-deductible. Tax Br. Ex.
A (Hoover Aff’d §9). Consol acknowledged that the Tax Commissioner considered these expenses
as “not ‘directly related” to maintenance or production and therefore, non-deductible. And it

concluded that this position was not “arbitrary, capricious, or manifestly contrary to” statutory true
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and actual value requirements. Consol, 242 W. Va. at 223, 832 S,E.2d at 149,

Antero tries to avoid Consol by arguing that the 2020 Notice permits the deduction of post-
production expenses under a “different™ part of the appraisal formula than Conso! addressed. It
says Consol only considered the definition of “operating expenses,” under W, Va, CodeR. § 110-
1J-3.16, while the 2020 Notice permits an adjustment of “gross receipts™ (for the same post-
production expenses) under W. Va. Code R, § 110-1J-3.8. Sece Petr’s Br. at 17.

But this is & distinction without a difference. The appraisal formula begins by taking the
“gross receipts” reported on producers® returns and subtracting “operating expense.” W. Va. Code
R. § 110-1J-4.1. Antero argued in Consol that its post-production expenses should be included in
the definition of “operating expenses™ and thus, deducted from reported “gross receipts.” Consol,
242 W. Va. at 222, 832 S.E.24d at 148, This ergument was rejected. Id., at 223, 832 8.E.2d at 149,
So, now it contends that it should be permitted to “adjust™ its gross receipts before it reports them
to the Tax Comunissioner “to account for” those same expenses. Petr’s Br. at 17-18. But whether
it tries to deduct its post-production expenses after it reports them (as argued in Consol) or adjusts
for the same expenses before it reports them (as argued now), makes no difference. It is still
seeking to subtract its post-production expenses from its gross receipts.

Antero cannot do this. The legislative rule does not provide for such an adjustment. It
Tequires producers to report as “‘gross receipts” the “total income received from production on any
well,” W. Va. Code R. § 110-1J-3.8. This reporting must be made “before subtraction of any . ..
expenses.” Jd, For decades, the Tax Commissioner has not permitted producers to deduct their
post-production expenses from reported gross receipts, Tax Br. Ex. A (Hoover Aff’d 9 9), These
expenses “‘are not ‘directly related” to “maintenance and production.” W. Va. Code R, § 110-1J-
3.16. And Consol affirmed that treatment. 242 W, Va. at 223, 832 8.E.2d at 149,

Antero has not presented “some urgent and compelling reason™ to depart from Consol,
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Dailey v. Betchtel Corp., 157 W. Va. 1023, 1029, 207 S.E.2d 169, 173 (1974). Nor has it
demonstrated “changing conditions or serious judicia) exvor in [Consol’s] interpretation™ that is
“sufficient to compel deviation from™ stare decisis. State ex rel. W. Va. Dep't of Transp. v. Reed,
228 W. Va. 716, _, 724 S.E.2d 320, 323 (2012). Consol’s contlusion is controlling. The exclusion
of Antero’s post-production expense is not “arbitrary and capricious™ and it does not overvalue
Antero’s wells. Consol, 242 W, Va. at 223, 832 S.E.2d at 149,

{i. The 2020 Notice is void, ineffective, and properly withdrawn.

A. Antero tries to avoid Consol by arguing that the 2020 Notice is an interpretive rule
that “changes a prior agency interpretation” the cowt affirmed. Petr, Br. at 15, It argues that the
2020 Notice allows deductions for “actual postproduction expenses” by permitting producers to
“adjust]]” their gross receipts to account for them, Petr’s Br. at 6 & 17.

The 2020 Notice cannot change the longstanding treatment of post-production expenses.
On October 9, 2020, Mr. Steager properly concluded that the 2020 Notice must be withdrawn
because it was “issued without legal authority, was void, and is ineffective.” Petr’s Br. Ex. B, He
reached this conclusion because the 2020 Notice affected a substantive change that must be
implemented by either a legislative rule or statute and it violated the procedures for promulgating
any rule (even an interpretive rule). Id.

Both conclusions are correct. State officials only have the authority “expressly or
implicitly” conferred by their enabling statutes. State ex rel. Hoover v. Smith, 198 W. Va. 507,
512, 482 S.E.2d 124, 129 (1997). Most officials (including the Tax Commissioner) cannot make
changes to their “standard[s] or statement[s] of policy or interpretation of general application”
except by promulgating a rule through the APA. Id. § 29A-1-2(j) (defining a rule); id. § 29A-3-1.
Rules that “grantf} or den[y] a specific benefit” or are “determinative on any issue affecting

constitutional, statutory or common law rights, privileges or interests” are considered substantive
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and may only be promulgated as “legislative rules.” Id. § 20A-1-2(e).

To promulgate a legislative rule, an agency must comply ‘with robust rulemaking
procedures. It must obtain the written consent of the cabinet secretary under which it is
incorporated, W, Va, Code § 5F-2-2(a)(13). Then, it must file a notice of proposed rulemaking and
the text of the proposed rule in the State Register. /d. § 29A-3-5. The notice must provide the
public an opportunity for comment. Jd. Once the period for public comment closes, the agency
must “respond to [the] public comment([s]” it received and then re-file the proposed rule in the
State Register. Jd. This filing is deemed as an application to the Legislature for permission to
promulgate the proposed legislative rule, id. § 29A-3-9, and the rule cannot be enforced until (1)
it is authorized by the Legislature and (2) the promulgating agency files a final rule in the State
Reyister which fixes jts prospective effective date. /d. § 20A-3-13(b).

B. The 2020 Notice plainly exceeded the Tax Commissioner’s statutory authority
because it purported to affect a substantive change without compliance with legislative rulemaking
procedures. First, it changed the way post-production expenses were treated. Prior to the 2020
Notice, the Tax Commissioner excluded post-production expenses from the operating expense
deduction, Consol, 242 W, Va. at 221, 832 S.E.2d at 147, The 2020 Notice purported to change
this by allowing producers to adjust gross receipts to account for the same post-production
expenses. Petr's Br. Ex. A. Second, this change is plainly substantive. Like a legislative rule, the
2020 Notice purported to grant a specific benefit to producers: it authorizes them “adjust” their
gross receipts to “approximate” those they would have received if their sales occurred at the field
line. Petr's Br. Ex, A. Antero says this specific benefit would permit it to deduct $946,500 from
the gross receipts of each well. Petr’s Br, at 2, Antero also argues that the 2020 Notice should be
“determinative” of its “constitutional [and] statutory . . . rights, privileges [and] interests.” W. Va.

Code § 29A-1-2(¢); see Petr’s Br. at 20 (arguing that the notice should entitle it to a deduction of
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post-production expenses). The 2020iNotice similarly purported 10 be “determinative” of the Tyler
County’s authority to collect property taxes for the 2021 tax year. The 2020 Notice did not simply
“provide informafion or guidance” like an interpretive rule, W. Va. Code § 29A-1-2(c), or as
Antero’s description of the notice as “guidance” or “instructions™ suggests. E.g., Petr’s Br. at 5,
18. The purported effect of the 2020 Notice was plainly substantive.

The proper way to enact such substantive changes is by legislative rule or by statute. Petr’s
Br. Ex. B. House Bil) 2581 demonstrates this point. There, the Legislature prospectively redefined
the “[a]ctual annual operating costs™ deduction to include the “gathering, compression, processing,
separation, fractionation, and transportation charges” that were previously excluded from the
appraisal formula. W. Va. Acts 2021, ¢, 261, amending W. Va. Code § 11-1C-10(d)(3)(B) (Apr.
10, 2021); But it made this change in opén session and by statute.

In stark contrast, the 2020 Notice did not comply with mandatory legislative rulemaking
procedures. It was not promulgated with the Cabinet Secretary of the Department of Revenue's
“written consent.” W. Va, Code §§ 5F-2-2(a)(13), SF-2-1(j)(1). Mr. Steager did not file 2 notice
of rulemaking or the text of the 2020 Notice in the State Register, id, § 29A-3-5, and he did not
give the public an opportunity for prior comment. Jd. § 29A-3-5. He also did not submit the 2020
Notice for approval by the Legislature, /d, § 29A-3-13. He simply issued it to producers.

The consequence of this is clear: where agencies fail fo utilize appropriate rulemaking
procedures, the rule is “void and ineffective.” Coordinating Council, 209 W, Va. at 284, 546
S.E.2d at 464. In Coordinating Council, the Tax Commissioner “attempted to levy {a] tax” on
certain health care providers “after a lengthy period of not” doing so, 209 W. Va, 274, 283, 546
S8.E.2d 454, 463 (2001). But after five years, the Tax Commissioner changed his mind and notified
the providers of their ax liability by “issufing] a letter.” Id. a1 279, 546 S.E.2d at 459, This Court

found that “by simply issuing a letter to the affected taxpayers,” the Tax Commissioner violated
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the APA. Id. at 283, 546 S.E.2d at 46:3. The letter ““affected private rights, privileges or interests’
and involve[d] the . .. ‘implementation, extension, application, or interpretation’® of the law.” Jd.
at 284, 546 S.E.2d at 464 (internal alterations omitted). So, the Jetter “constitute[d] an agency rule
that was required to comply with” APA rulemaking procedures. /d. And “[u]ntil” it did so, the
letter “remain[ed] a nullity.” Syl. Pt. 6, id. at 276, 546 S.E.2d at 456.

C. Anfero disputes this consequence. It argues that the failure to use legislative
rulemaking procedures “ends the inquiry” and proves that the 2020 Notice was an “interpretive
rule” under the APA. Petr’s Br. at 10, But Antero has no authority for this conclusion. Rather,
when a rule “grants or denies a specific benefit” or “is determinative on any issue affecting
constitutional, statutory, or common law rights, privileges or interests,” the rule “is a legislative
rule,” W. Va. Code 29A-1-2(e) (emphasis added), regardless of the agency’s selected process for
its issnance, For example, in Chico Dairy Co. v. W. Va. Human Rights Comm'n, the agency
promulgated a rule that expanded the statutory definition of a “handicapped person.” 181 W. Va.
238,242, 382 8.E.2d 75, 79 (1989). In doing so, it utilized interpretive rulemaking procedures and
labeled the rule as “interpretive.” /d. But the court rejected that 1abel. Id, at 244, 382 $.E.2d at 81.
1t found that the rule “extended [] statutory definition[s]”, “conferfed] a right not provided” by the
statute, and “affect[ed] private rights and purports fo regulate private conduct,” /d. Thus, Chico
Datry concluded that the rule was “legislative” and not “interpretive.” Id. Because the agency used
interpretive rule procedures and had not “submitted” the rule for the approval of the Legislature,
Chico Dairy also found that the rule was unenforceable and had *“no effect” under the APA. Jd.

Likewise, the Tax Commissioner’s “sclected process” for issuing the 2020 Notice is
irrelevant, Like a legislative rule, the notice plainly purports to grant “a specific benefit” to
producers. W, Va. Code § 29A-1-2(e). And like a legislative rule, Antero argues that it is

“determinative™ of its “constitutional [and] statutory” rights to millions of dollars in tax
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deductions. Id. But Mr. Steager fai]éad to submit the 2020 Notice to the Legislature for approval.
So, it cannot remain effective under:lhc APA and was properly withdrawn.
iil. Ifthe 2020 Notice was an inferpretive rule, it remains ineffective and void,

Antero tries to skirt the APA’s procedures by claiming that the 2020 Notice was an
“interpretive rule.” Petr’s Br. at 10. This claim is unfounded. The 2020 Notice’s effect is plainly
legislative. W, Va. Code § 29A-1-2(e}(3). Even if it was an interpretive rule, it remains void
because Mr. Steager did not follow the APA procedures required to issue any rule. All rules must
be promulgated “only in accordance with” the APA. W. Va. Code § 29A-1-3. Non-legislative rules
(including interpretive rules) “need not go through the legislative authorization process.”
Appalachian Power, 195 W, Va. at 583, 466 S.E.2d at 434, But they must comply with other
demands of the APA. Petr’s Br. Ex. B. To issue an interpretive rule, an agency must obtain the
“written consent” of its cabinet secretary. W, Va, Code § SF-2-2(2)(13). Then it must file a notice
of proposed rulemeking and the text of the proposed rule in the State Register, Id. § 29A-3-4. The
notice must provide the public time for comments. Jd, § 29A-3-5, Arid the agency must “respond
to [the] public comment(s].” Jd. Only then can the agency finelly adopt an interpretive rule by re-
filing it “with [a] notice of adoption in the State Register.” Id. § 20A-3-8(b).

The 2020 Notice complied with none of {hese requirements, Petr’s Br, Ex. B. It was simply
issued to producers and published on the Tax Department’s website. As with legislative rules, the
failure to issue the 2020 Notice in “accordance with™ the APA was fatal to its validity. The APA
is plain: “‘every rule . . . shall be promulgated . . . only in accordance with this article and shall be
and remain effective only to the extent that it has been or is promulgated in accordance with this
article,” W, Va, Code § 29A-3-1 (emphasis edded). The 2020 Notice was not issued according to
the APA. Tt is plainly void and ineffective, and was necessarily withdrawn. Petr’s Br, Ex. B.

iv. Antero’s reasons jor ignoring the Withdrawal are unavailing.
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Anterp contends that the 202({ Notice remains effective for four reasons. But each is wrong.
First, it argues that the Withdrawal is a concession. By asserting that the 2020 Notice was not
issued using “legislative rule-making [or] statutory procedures,” Petr’s Br. Ex. B, Antero says that
the Tax Commissioner has admitted that it must be en interpretive rule. Petr’s Br, at 12. This is not
true, The Withdrawal recognized that the 2020 Notice was issued without “[e]ven the less-robust
notice and comment requirements fl‘or other rules.” Petr’s Br. Ex. B. The failure to use APA
procedures does not prove that the 2020 Notice is interpretive, it proves that it is invalid.

Second, Antero says that the Withdrawal was not “reasoned” and was “implausible.” Pett’s
Br. at 13. It compares the Withdrawal to cases where agencies failed to “identify any statutory”
basis for their actions. Petr’s Br. at 13 & n.56 (quoting Casa De Md. v. U.S, Dep't of Homeland
Sec., 924 F.3d 684, 704-05 (4th Cir. 2019)). But the Withdrawal identified several sections of the
APA that the 2020 Notice violated. It also explained why these violations invalidated the notice
and required its withdrawal. Petr’s Br. Ex. B. The Withdrawal was well reasoned,

Third, Antero contends that the Withdrawal is inconsistent. It notes that Consol deferred to
the Tax Commissioner’s exclusion of post-production expenses even though this construction was
never formalized in a rule. From this, it reasons that Mr. Steager did not need to promulgate a rule
to provide producers an adjustment of gross receipts. Petr’ Br. at 18-19.

Antero misunderstands the basts for the deference provided in Consol. True, when an
agency properly promulgate a legislative rule that interprets a statute it is given deference uriless
it “exceed[s] its constitutional or statutory autherity or is arbitrary or capricious,” Syl. Pt. 6,
Murray Energy Corp. v. Steager, 241 W, Va. 629, 632, 827 8.E.2d 417, 419 (2019). Buf that is
" not the only way agencies interpret their statutes or rules, And it is not the only time courts give
such interpretations deference. Agencies are also empowered to perform administrative and

executive functions. To do so, they often must construe and interpret their statutory and regulatory
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authority to fit the circumstances of a particular case. An agency may not modify or rewrite its

rules “under the guise of ‘interpretation.”™ Syl. Pt. 5, Consol, 242 W. Va. at 213, 832 S.E. 2d at
137. But courts “examine [such] regulatory inierpretations”™ with “appropriate deference to agency
expertise and discretion.” . Va. Emp’rs’ Mut. Ins. v. Bunch Co., 231 W. Va, 321,332,745 8.E.2d
212, 223 (2013). As long as the agency has acted “consistent with the plain meaning of [its]”
statutes, id., its “longstanding, consistent interpretation[s]” are “entitled to judicial deference.”
Amedisys W. Va. v. Pers, Touch Home Care of W. Va., __W.Va.__, 859 8.E.2d 341, 358 (2021).

Similarly, Consol appropriately deferred to the Tax Commissioner’s longstanding
exclusion of post-production expenses. “Ascerteining [the] value of property” is “primarily an
‘executive’ or ‘administrative function.”” Syl. Norfolk & W. Ry. Co. v. Bd. of Pub. Works, 124 W.
Va, 562, 21 S.E.2d 143, 143 (1942). Each year, the Tax Cormissioner performs that function by
reviewing producers’® reported gross receipts, W. Va. Code § 11-6K-4, and appraising each well.
Id. § 11-6K-6. To do so, he must apply statutes and legislative rules to the particulars of each
appraisal, For nearly thirty years, he did so without deducting post-production expenses. Tax Br.
Ex. A (Hoover Aff'd § 9). So when he appraised Antero's property in 2018, he treated its post-
production expenses the same way and excluded thém. Consol properly deferred to that decision
because it was not “arbitrary, capricious, or manifestly contrary to.the enabling statute.” Consol,
242 W. Va, at 223, 832 S.E.2d at 149. But that does not mean that the Tax Commissioner can
publish changes to longstanding “standard][s] or statement{s] of policy or interpretation of general
application” without complying with rulemaking procedures, W, Va. Code § 29A-1-2(j). For such
changes, he must promulgate a rule. Coordinating Council, 200 W, Va. a{ 284, 546 8.E.2d at 464.
He failed to do so when he issued the 2020 Notice, so it was “void and ineffective,” Jd.

Fourth, Antero contends that the Withdrawal should be disregarded because it “entirely

failed to consider reliance interests.” Petr’s Br, at 19, This is also not true. The Withdrawal
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explicitly considered the “substantial and material . . . public and private inferest” that the 2020
Notice had unsettled. Petr® Br. Ex. B. Antero ignores this part of the Withdrawal. Petr’s Br. at 19.

Antero’s reliance is also contrary to settled West Virginia law. Its reliance on the 2020
Notice is entirely unilateral. A “unilateral expectation . . . does not create a” protected “interest.”
W. Va. Bd. of Ed, v. Marple, 236 W. Va. 654, 666, 783 S8.E.2d 75, 87 (2015). On its face, the 2020
Notice has no application to prior tax years. And as Antero admits, the Tax Commissioner has
consistently disputed Antero’s claim that it applies retroactively. Petr’s Br. at 7. Even for tax year
2021 (where the notice at least purported to apply) reliance on it was not settled. The tentative
appraisals for producing wells were not due until December 1, 2020, and the final appraisals were
not due until December 15, 2020. W. Va. Code §§ 11-6K-4(e)(1), 11-6K-6(a). Before then,
changes to appraisals are both statutorily authorized and legitimately expected. See, e.g., id. § 11-
6K-4(e)(1). The Tax Cammissioner withdrew the 2020 Notice prior to these deadlines. Antero may
have unilaterally wished that the 2020 Notice applied, but that desire was clearly unfounded. Such
unilateral expectations are not the basis for protected intérests.

Also, it is well-settled that Antero cannot rely on Mr. Steager’s invalid or unauthorized
actions. The State “is not bound by the legally unauthorized acts of its officers.” Syl. Pt. 3, Freeman
v, Polling, 175 W. Va. 814, 815, 338 5.E.2d 415, 417 (1985). Likewise, “all persons™—including
Antero—"must fake note of the legal limitations™ of State officials’ “power and authority,” id.,
and they “may not rely on” official’s conduct that is “contrary to law.” Id. at 819, 338 S.E2d at
420. This principle “ensurefs] that™ a public official’s mistakes do not “thwart[]” the “will” of the
Legislature. Jd. at 819, 338 S.E.2d at 420.

The Legislature has willed that “all rules ‘be promulgated” “only in accordance with*” the
APA, W. Va. Code § 29A-3-1. For legislative rules, this requires compliance with the legislative

authorization process. /d. § 29A-3-13. Other rules (including interpretive rules) must comply with
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prior public notice and comment provisions. W. Va. Code §§ 29A-3-4, 29A-3-5, & 29A-3-8. And
any rule that ignores or bypasses these requirements is “void and ineffective.” Coordinating
Council, 209 W. Va. at 284, 546 S.E.2d at 464. The 2020 Notice did not comply with legislative
rulemaking requirements, and it failed to comply with “{e}ven the less-robust notice and comment
requirements for other rules.” Petr’ Br. Ex. B. Antero “must take note of the legal limit{s]” of the
former Tax Commissioner’s rulemaking authority, Syl. Pt. 3, Freeman, 175 W. Va. at 815, 338
S.E.2d at 417, and where those limits are exceeded, Antero cannot rely on his conduct.

v. Even ifit isvalid, the 2020 Notice cannot apply retroactively.

A.  Even if its invalidity was not apparent, the 2020 Notice cannot be applied
retroactively because it “expressly prescribed” its prospective “reach” to the 2021 tax year. Pub.
Citizens, Inc. v. First Nat.I Bank in Fairmont, 198 W. Va. 329, 543, 480 S.E.2d 538, 334 (1996).
When statute do so, “there is no need to resort to judicial default rules.”™ Landgraf v, USI Film
Prods., 511 U.S. 244, 279 (1994). The enactment is applied prospectively as written. Id,

B. But assuming such directions were lacking, the 2020 Notice could not have applied
to past tax years because the APA only permits prospective rules. The APA defines a rule as a
“standard or statement of policy or interpretation of general application and fisture effect” W. Va,
Code § 29A-1-2(j) (emphasis added). The definition applies to legislative rules and interpretive
rules. Jd, And this Court has noted that an agency may only “revise or adopt inferpretive rules
prospectively.” Appalachian Power, 195 W, Va. 2t 583 n.8, 466 5.E.2d at 434 n.8.

Federal precedent similarly bars retroactive agency rules. Like the State APA, federal Jaw
_ defines an agency rule as *“an agency statement of general or particular applicability and furure
effect.” 5 U.S.C. § 551(4) (emphasis added). From this definition, federal courts have consistently
concluded that “the APA requires that . . . rules be given future effect only,” Georgetown Univ.

Hosp. v. Bowen, 821 F.2d 750, 757 (D.C. Cir, 1987), affirmed in 488 U.S, 204, 208 (1988), and
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that “retroactive rulemaking” is “forll:tid[den]” under the federal APA. Bowen, 488 U.S. at 208. In
fact, Justice Scalia concluded in Bowen’s concurrence that “[tJhe only plausible reading of the”
words “future effect” in 5§ US.C. § 551(4) was that Congress meant “that rules have legal
consequences only for the future.” Bowen, 488 U.S. at 216 (J.Scalia, concurring) (emphasis in
original). Likewise, the Court of Appeal for the District of Columbia has consistently concluded
that “rules” adopted under the Federal APA are “prospective in application only,” Retail,
Wholesale & Dept Store Union, AFL-CIO v. N.L.R.B., 466 F.2d 380, 388 (D.C. Cir. 1972), and
that “interpretive rules, no less than legislative rules, are subject to [the] ban on retroactivity.”
Health Ins. Ass'n of Am. v. Shalala, 23 F.3d 412, 423 (D.C. Cir. 1994).

Courts consider a law “retroactive” if it “operates upon transactions which have been
completed or upon rights which have been acquired or upon ‘obligations which have existed prior
to its passage.” Syl. Pt. 5, Martinez v. Asplundh Tree Expert Co., 239 W. Va, 612, 613, 803 S.E.2d
582, 583 (2017). Federal courts apply a similar test 10 determine if an agency’s rule violates the
federal APA’s ban on retroactive rules. They consider “whether the new [rule] attaches new legal
consequences o events completed before [the rule’s] enactment,” Nat'l Min. Ass'n v. Dep’t of
Labor, 292 F.3d 849, 860 (D.C. Cir, 2002), or “changes the legal landscape.” Arkema. Inc. v,
E.P.4.,618 F.3d 1, 7 {D.C. Cir. 2010). If it does, the agency may only apply the rile retroactive];(
if it has “express congressional authority” to do so. Nat 'l Min., 292 F.3d at 859,

Applied here, Antero is trying to enforce the withdrawn 2020 Notice retroactively to events
“completed” and “obligations which have existed prior to” the notice’s issuance, The 2020 Notice
purports to allow producers to adjust the gross receipts reported on their August 3, 2020, tax retumns
for'the 2021 tax year, Antero was obligated fo complete similar returns for the 2018 tax year in
- Angust of 2017, W, Va. Code § 11-6K-1(c). And its payments based on these returns accrued and

were due over three years ago. Jd. § 11A-1-3(a). Antero seeks to apply the 2020 Notice to alter
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events “completed” and “obligations‘] that “existed” on those daies. Syl. Pt. 5, Martinez, 239 W,
Va, at 617, 803 S.E.2d a1 583. This application would clearly “attach new legal consequences®” 1o
those events, Nar'l Min., 292 F.3d at 859, and undisputedly “diminish[] [the] substantive rights”
of Tyler County to retain property taxes and potentially “augment[s] [its] substantive” refund
“liability” by millions of dollars. Syl. Pt. 4, Martinez, 239 W. Va. at 617, 803 S.E.2d at 583. This
application would plainly be retroactive and is expressly prohibited by the APA.

C. Antero tries to avoid the APA’s ban on retroactive rules by claiming that the 2020
Notice “only clariffies]” that post-production expenses could be deducted all along. Petr’s Br. at
8-9 (citing Williams v. Dep't of Motor Vehicles, 187 W. Va. 406,408,419 S.E.2d 474, 478 (1992)).
It says a new federal rule may be applied to pending disputes where it “clarifies” or “reaffirms” an
agency’s longstanding position. Pet’r Br. at 18 n.81 (citing to Clay v. Jolnson, 264 F.3d 744, 749
(7th Cir. 2001)). But such circumstances do not arise where a rule “attaches new legal
consequences to™ prior events, Nat'l Min,, 292 F.3d at 860, “changes the law,” or is “patently
inconsisfent with” an agency’s prior interpretation. Clay, 264 F.3d at 749 (emphasis added). There,
federal agencies “may not promulgate retroactive rules ab;ent express congressional authority.”
Nat'l Min., 292 F.3d at 859. The text of the Federal APA is clear: both legislative and interpretive
rules “must be of ‘future effect.”” Health Ins., 23 F.3d at 423,

The same reasoning applies here. The 2020 Notice cannot be applied 1o past tax years
because it is patently inconsistent with the Tax Commiissioner’s prior exclusion _gf post-production
expenses, Cf, Consol, 242 W, Va. 223, 832 S.E. 2d at 149. A change of this position cannot be
effected retroactively “absent express [Legislative] authority,” Nar’l Min., 292 F.3d at 859, And
here, the Legislature has only authorized rules that have “future effect.” W. Va. Code § 29A-1-
2(). “The only plausible reading of the” words “future effect” is that the Legislature meant “that

rules have legal consequences only for the future.” Cf Bowen, 488 U.S. at 216 (J.Scaliz,
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concuiring). And “interpretive rule%, no less than legislative rules, are subject to [this) ban on
retroactivity.” Cf Health Ins., 23 F.3d at 423, The 2020 Notice cannot apply retroactively.
b. Antero’s due process claims are without merit,

Antero’s due process allegations fair no better. It says that the refusal to apply the 2020
Notice retroactively violates substantive due process. Petr’s Br, at 20, But taxation—like any
economic regulation—is subject to a “high level of deference” under due process. Verizon W, Va.,
Inc. v. W. Va. Bureau of Emp’t Programs, 214 W. Va. 95, 121, 586 S.E.2d 170, 196 (2003). Due
process concemns only arise where a State official “act[s] in an arbitrary and irrational way.” d,
And “only the most egregious official conduct” which “shocks the conscience” is considered
“arbitrary in the constitutional sense.” Cnty. of Sacramento v. Lewis, 523 U.S. 833, 846 ( 1998).
The continued exclusion of post-production expenses is not arbitrary or capricious in any sense.
Rather, the exclusion is based on “a reasonable construction® of the Tax Commissioner's legal
authority and is not “arbitrary [or] capricious.” Consol, 242 W. Va. at 223, 832 S.E.2d at 149.

Nor is jt “arbitrary and capricious” in any sense (much less in an “egregious” and
conscience-shocking sense) for the 2020 Notice not to apply retroactively. “Retroactivity is not
favored in the law,” Bowen, 488 U.S. al 471, and must “meet a burden” under due process “not
faced by [acts] that [have] only future effects.” Pension Ben. Guar, Corp, v. R.A. Gray & Co., 467
U.S. 717, 730 (1984). This is why even statutes are “prestmed to operate prospectively,” Pub.
Citizens, 198 W. Va, at 335, 480 S.E.2d at 545, and agency *rules will not be construed to have
retroactive effect unless their language requires this result.” Bowen, 488 U.S. at 208. And here, the
APA only permits rules that have “future effect.” W. Va. Code § 29A-1-2(j). Antero’s due process
rights were plainly not violated when the Tax Commissioner refused to apply the withdrawn 2020
Notice retroactively. The presumptions against retroactivity and the APA dictate that refusal,

c. Antero’s equal protection and commerce clause arguments are meritless.
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A.  Antero’s equal prole!ction claims are contrary to settled law. It argues that the
exclusion of post-production expenses violates equal protection because it “artificially inflate[s]”
Antero’s wells “in relation to local competitor’s™ wells. Petr’s Br. at 22. But equal protection is
“especially deferential” where “complex tax™ systems—like the one at issue here—are concerned.
Murray, 241 W. Va. at 644, 827 8.E.2d at 433. Here, the use of averages “mathematically under-
and over-represent certain-values” but this does not “create a taxation equality problem for which
the Constitution demands a remedy.” Id. As long as taxes are “rationally related (o a legitimate
state interest,” dppalachian Power, 195 W.Va. at 594, 466 S.E.2d at 445, and treat “all persons
within™ a class “equally,” Syl. Pt. 9, Murray, 241 W, Va. at 632, 827 S.E.2d at 420, they satisfy
equal protection requirements. Taxes are considered “rational” as long as the classifications they
create are “neither capricious nor arbitrary.” Id. at 645, 827 S.E.2d at 433.

Excluding post-production expenses satisfies equal protection. “[A]ll persons within® the
class of producers are treated “equally.” Syl. Pt. 9, id. at 632, 827 S.E.2d at 420. None of them are
permitted to deduct their post-production expenses. Nor do the applicable legislative rules create
classes based on in-state or out-of-state sales. They classify deductible expenses based on their
relationship to production. W, Va, Code R. § 110-1J-3.16 (“operating expenses” are those “directly
related to the mainienance and production™). And Consol has already concluded that excluding
post-production expenses from the operating expense deduction is not “arbitrary [or] capricious.”
Consol, 242 W, Va. at 233, 832 S.E.2d at 149. Antero’s equal protection claim is without merit.

B.  Antero’s dormant commerce clause argument is similarly flawed. A state may run
afoul of the commerce clause if it “discriminates” against interstate commerce “facially, in its
practical effect, or in its purpose.” Envtl. Tech. Council v. Sierra Club, 98 F.3d 774, 785 (4th Cir.
1996). But taxes that apply “evenhandedly with only ‘incidental® effects on interstate commerce”

typically survive commerce clause review unless they impose a burden on interstate commerce

26



that is “clearly excessive in relation to the putative local benefits.” Oregon Waste Sys., v. Dep't of
Envil, Quality of State of Or., 511 U.S. 93, 99 (1994).

Applied here, the exclusion of post-production expenses is “evenhanded” and “does not
facially discriminate against interstate” activities. Am. Trucking Ass'n, v. Mich. Pub. Serv.
Comm'n, 545 U.S. 429, 434 (2005). It does not “treat[]” producers “differently depending on
whether” they conduct business “in the State or out of it.” Armco Inc. v. Hardesty, 467 U.S. 638,
642 (1984). Nor do the hearing transcripts Antero references reveal any discriminatory purpose,
See, e.g., Pett’s Br. Ex. F. Producers® property is simply not taxed “more heavily when it crosses
state lines.” Oregon Waste, 511 U.S. at 99. No producer is permitted o deduct their post-
production expenses. Cf. Consol, 242 W. Va. at 216, 832 S.E.2d at 142. And the distinction
between deductible and non-deductible expenses is not based on in-state or out-of-state sales.
Rather, whether an expense is deductible depends on its relationship “to the maintenance and
production” of gas. W. Va. Code R. § 110-1J-3.16. Ordinary expenses that are “directly related”
to maintenance and production are deductible—those that are not “directly related” are not
deductible. Jd. In this system, “cross[ing] state lines™ is imrelevant: post-production expenses are
excluded whether they are incurred in West Virginia or in any other state.

Antero also says that the exclusion of post-production expenses subjects it to “the risk of
multiple taxation.” Peir’s Br. at 24. But the risk of “multiple taxation” only arises where commerce
“is subject to more than one tax on its full value.” Japan Line, Ltd. v. Los Angeles Cnty., 441 U.S,
434, 446 (1979). For property taxes, “multiple taxation is possible only if some [other] jurisdiction
- » » may constitutionally impose an ad valorem tax™ on the same propesty. Central R. Co. of Pa. .
Pennsylvania, 370 U.S. 607, 612 (1962). But here, the property being taxed are the wells entirely
located in Tyler County. The formula uses net receipts as a factor, but its goal is to determine the

“true and actual value™ of the property located in that county, W, Va. Code § 11-6K-1, The
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i
exclusion of post-production. expense's is not “manifestly contrary” {o that goal. Consol, 242 W,

Va. at 223, 832 S.E.2d at 149. Nor does the risk of multiple taxation arise because Antero may
have to pay “corporate income and/or gross receipts taxes to another state.” Petr's Br. at 24.
Interstate entities are often subject to “a confluence of taxes.” OMa. Tax Comm'n v. Jefferson
Lines, Inc.,, 514 U.8. 175, 192 (1995). But this is merely the “accidental incident of interstate
commerce being subject to two different taxing jurisdictions” and not “a structural evil” that offend
the commerce clause. /2. Antero’s commerce clause arguments are without merit.

CONCLUSION

For the foregoing reasons, this Court should adopt the revalivations submitted on February
9, 2021, and set the total value of Antero's wells in Tyler County for the 2018 tax year at
$381,484,629,
Respectfully submitted,

MATTHEW R. IRBY, WEST VIRGINIA
STATE TAX COMMISSIONER,

LISA JACKSON, ASSESSOR OF
TYLER COUNTY
By counsel,

PATRICK MORRISEY

ATTORNEY GENERAL

YAy a—

THERINE A, SCHULTZ (WVSB #3302)
SENIOR DEPUTY ATTORNEY GENERAL
SEAN M. WHELAN, (WVSB # 12067)
ASSISTANT ATTORNEY GENERAL,

1900 Kanawha Boulevard, East
Building 1, Room W-435

Charleston, West Virginia 25305
Tel; 304-558-2522

Email; Kathy.A.Schultz@wvaga.gov

Sean.M. Whelan@wvago.gov
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IN THE CIRCUIT CO:URT OF TYLER COUNTY, WEST VIRGINIA
BUSINESS COURT DIVISION

ANTERO RESOURCES CORPORATION,
Petitiouer,
V. Civil Action No. 18-AA-1
Honorable Christopher C. Wilkes
Presiding Judge

MATTHEW R. IRBY, WEST VIRGINIA

STATE TAX COMMISSIONER,

LISA JACKSON, ASSESSOR OF TYLER COUNTY, and
THE COUNTY COMMISSION OF TYLER COUNTY,

Respondents.

CERTIFICATE OF SERVICE

I, Sean M. Whelan, Assistant Attomey General, do hereby certify that the foregoing “Brief
of Respondents Matthew R. Irby, West Virginia State Tax Commissioner and Lisa Jackson,
Assessor of Tyler County” and “Exhibits” were served upon the following by depositing a copy of
the same in the United States Mail, first-class postage prepaid, this 24th day of September, 2021,
addressed as follows:

John I, Meadows, Esg. Tessa Bowers, Esq.

Ancil G. Ramey, Esq. Law Clerk to the Honorable Judge

Steptoe & Johnson, PLLC Christopher Wilkes

P.O.Box 1588 Business Court Division

Charleston, WV 25326-1588 Berkeley County Judicial Center

Counsel for Petitioner 380 West South Street
Martinsburg, WV 25401

D. Luke Furbee, Esg.

Prosecuting Attorney of Tyler County
P.0.Box 125

Middleboume, WV 26149

Counsel for Tyler County Commission

Py e

o

/sam M. Whelan (WVSB #12067)
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IN THE CIRCUIT COURT OF TYLER COUNTY, WEST VIRGINIA
BUSII,NESS COURT DIVISION

ANTERO RESOURCES CORPORATION,
Petitioner,

v Civil Action No. 18-AA-1
Honorable Christopher C. Wilkes
Presiding Judge

MATTHEW R. IRBY, WEST VIRGINIA

STATE TAX COMMISSIONER,

LISA JACKSON, ASSESSOR OF TYLER COUNTY, and
THE COUNTY COMMISSION OF TYLER COUNTY,

Respondents.

BRIEF OF RESPONDENTS MATTHEW R. IRBY, WEST VIRGINIA STATE TAX
COMMISSIONER AND LISA JACKSON, ASSESSOR OF TYLER COUNTY

EXHIBIT A



IN THE CIRCUIT COURT OF TYLER COUNTY, WEST VIRGINIA
BUSINESS COURT DIVISION

ANTERO RESOURCES CORPORATION,

Petitioner,

V. Civil Action No, 18-AA-1
Honorable Christopher C, Wilkes
Presiding Judge

MATTHEW R. IRBY, WEST VIRGINIA

STATE TAX COMMISSIONER,

LISA JACKSON, ASSESSOR OF TYLER COUNTY, and

THE COUNTY COMMISSION OF TYLER COUNTY,

Respondents.

AFFIDAVIT OF CYNTHIA R. HOOVER

1. My name is Cynthia R. Hoover. I am currently employed at the Office of the
Kanawha County Assessor, Special Properties Section,

2. Prior to this, I had worked at the Property Tax Division of the West Virginia State
Tax Department for approximately 30 years

3. From December 16, 2010, to June 30, 2021, I was employed as the Tax & Revenue
Manager of the West Virginia State Tax Department, Property Tax Division, Special Properties
Section.

4, As the Tax & Revenue Manager, I was familiar with the valuation of Antero
Resource’s producing oil and gas wells located in Tyler County, West Virginia, for the 2018 tax

year.



5. I valued Antero Resource’s producing Marcellus Shale horizontal oil and gas wells
for the 2018 tax year.

6. Initially, I valued the producing gas wells using an average annual industry
operating expense of 20% of gross receipts derived from natural gas production not to exceed
$175,000 per well for Marcellus Shale horizontal wells.

7. For wells that only produced oil, I utilized an Average Annual Industry Operating
Expense of 35% of gross receipts derived from oil production not to exceed $5,750 per well.

8. The cost of gathering, compression, processing, or transportation were not included
in the average annual industry operating expense deduction during the 2018 tax year

9. During the approximately 30 years I wotked ai the Property Tax Division of the
West Virginia State Tax Department, the cost of gathering, compression, processing, or
transportation were never included in the average annual industry operating expense deduction.

10.  Tovalue Antero’s wells for the 2018 tax year, I used the same methodology applied
by the Property Tax Division to value every producing Marcellus Shale horizontal well in the state
for the 2018 and 2019 tax years.

1. -Based on that methodology, I inftially determined that the wells Antero owned in
Tyler County for the 2018 tax year had a combined value of $3 82,493,970.

12, InJune of 2019, the West Virginia Supreme Court issued its decision in Steager v.
Consol Energy, Inc., 242 W, Va. 209, 832 S.E. 2d 135 (2019).

13.  InConsol Energy, the Supreme Court of Appeals ruled that the Tax Commisstoner
could not utilize an average annual industry operating expense deduction of 20% of gross receipts

not to exceed $175,000 per well,



14, Furthermore, the Supreme Court of Appeals ruled that the Tax Commissioner must
utilize a standard dollar deduction of $175,000 per well for Marcellus Shale horizontal wells for
the 2017 tax year.

15.  Based on Consol Energy, 1 re-valued all of Antero Resource's Marcellns Shale
producing oil and gas wells in Tyler County for the 2018 tax year.

16.  For wells that produced only natural gas, I utilized a deduction of $175,000 per well
and disregarded the calculation of 20% percent of gross receipts derived from natural gas.

17. For wells that produced only oil, I utilized a deduction of $5,750 per well and
disregarded the calculation of 35% percent of gross receipts derived from natural gas.

18, Antero’s Marcellus Shale wells in Tyler County produce both oil and natural gas.
During the 2018 tax years, such wells received a $5,750 deduction for oil and a $175,000 deduction
for gas as required by Administrative Notice 2018-08.

19, Irevalued all of Antero Resource’s producing Marcellus Shale oil and gas wells in
Tyler County using this methodalogy in Paragraphs 16 through 18,

20.  Using this revaluation methodology, the combined total of my initial valvation for
the wells in Tyler County for the 2018 tax year was reduced by $19,857 to $381,484,629.

2l. A copy of the spreadsheet is attached which identifies the revised valuation for
every Antero Resources’ well on appeal in this matter.

22,  Inmy opinion, ] have accurately re-valued Antero Resource’s producing Marcelius
Shale oil and gas wells Jocated in Tyler County for the 2018 tax year in accordance with the

Supreme Court of Appeals decision in Consol Energy.
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This Affidavit is filed in sup'port of the Response Brief of Matthew R. Irby, the West

Virginia State Tax Commissioner, Lisa Jackson, the Tyler County Assessor, in regard to the above-

referenced civil action,

Further the Affiant sayeth naught, Dated this 22/day of M 2021,

Cynthia R. Hoover

Former Tax & Revenue Manaper
West Virginia Property Tax Division
Special Properties Section

STATE OF WEST VIRGINIA
COUNTY OF KANAWHA, to-wil:

Taken, subscribed and sworn to before me this ?ﬁzday ofwmm.

My commission expires
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I
IN THE CIRCUIT COURT OF TYLER COUNTY, WEST VIRGINIA
BUSINESS COURT DIVISION

ANTERO RESOURCES CORPORATION,

Petitioner,

v. Civil Action No. 18-AA-1
Honorable Christopher C. Wilkes
Presiding Judge

MATTHEW R. IRBY, WEST VIRGINIA

STATE TAX COMMISSIONER,

LISA JACKSON, ASSESSOR OF TYLER COUNTY, and
THE COUNTY COMMISSION OF TYLER COUNTY,

Respondents.

BRIEF OF RESPONDENTS MATTHEW R. IRBY, WEST VIRGINIA STATE TAX
COMMISSIONER AND LISA JACKSON, ASSESSOR OF TYLER COUNTY

EXHIBIT B



State of West Virginia
Office of the Attorney General
Tax & Revenue, Legislative Claims Commission and Transportation Division
State Capitol, Building 1, Room W-435, 1900 Kanawha Boulevard East
Charleston, WV 25305

Patrick Morrisey (304) 558-2522
Attorney General Fax (304) 558-2525
February 9, 2021

Honorable Candy L. Warner, Circuit Clerk
Tyler County Circuit Clerk’s Office
P.O.Box 8

Middlebourne, WV 26149

Re:  Antero Resources Corporation v. Dale W. Steager, State Tax Commissioner, Lisa
Jackson, Assessor of Tyler County, County Commission of Tyler County
Civil Action No.. 18-A4-1

Dear Ms. Wamer:

Enclosed please find the “Notice of Transmittal of Revaluations For Producing Oil and
Gas Wells for the 2018 Tax Year” to be filed in the above-referenced matter. A copy of the same
has been provided to counsel for the Petitioner and to the Respondent as evidenced in the
attached certificate of service.

Thank you for your attention to this matter,

Sincerely,

oA Tigprse Pilliarete/ RS

L. Wayne Williams
Assistant Attorney General
LWW/dbt
Enclosure
cc:  Tessa Bowers, Esq., Law Clerk to the Honorable Judge Christopher Wilkes
John J. Meadows, Esq.
Ancil G, Ramey, Esq.
D. Luke Furbee, Esq.
Lisa Jackson, Assessor
Mark Morton, General Counsel, WV State Tax Department



IN THE CIRCUIT COUIT{T OF TYLER COUNTY, WEST VIRGINIA
IN THE BUSINESS COURT DIVISION

ANTERO RESQURCES CORPORATION
Petitioner,
V. Civil Action No. 18-AA-1
THE HONORABLE DALE W. STEAGER,
West Virginia State Tax Commissioner,
THE HONORABLE LISA JACKSON,
Assessor of Tyler County,
THE COUNTY COMMISSION OF TYLER COUNTY,

Respondents.

NOTICE
OF TRANSMITTAL OF REVALUATIONS
FOR PRODUCING OIL AND GAS WELLS FOR THE 2018 TAX YEAR

COMES NOW, the Honorable Matthew R. Irby, Acting West Virginia State Tax
Commissioner, by counsel, to advise the Business Court that the Tax Department has revalued the
producing oil and gas wells located in Doddridge County, Ritchie County, Harrison County and
Tyler County, for the 2018 tax year as required pursvant to Steager v. CONSOL Energy, 242 W.
Va. 209, 832 S.E. 2d 135 (2019).

Counsel advises the Business Court that the revaluations were originally transmitted to all
counsel of record by email on April 24, 2020. (Copy attached.) Furthermore, as of February 5,
2021, Antero Resources has not accepted or rejected the revaluations.

A spreadsheet which itemizes the revaluations for every well at issue is attached. The

Property Tax Division included all wells in litigation in Doddridge County, Civil Action No. 18-

{M0101892.1 1



AA-1, Ritchie County, Civil Action No. 18-AA-1, Harrison County, Civil Action No. 18-P-235,
and Tyler County, Civil Action No. 18-AA-1, on the same spreadsheet.
Respectfully submitted,

MATTHEW R. IRBY,
ACTING WV STATE TAX COMMISSIONER,

THE HONORABLE ARLENE MOSSOR,

ASSESSOR OF RITCHIE COUNTY,
By counsel,

PATRICK MORRISEY

ATTORNEY GENERAL

L. WA WILLIAMS (WVSB# 4370)

ASSISTANT ATTORNEY GENERAL

1900 Kanawha Boulevard, East
Building 1, Room W-435
Charleston, West Virginia 25305
304-558-2522
l.wayne.willlams@wvago.gov

{Mos01892.1) 2
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L Wayne Williams

From: L Wayne Wilii:ams

Sent: Friday, April 24, 2020 2:55 PM

To: ‘Craig Griffith'; John Meadows; jnicol@kaycasto.com’; D. Luke Furbee
Cc: Delea B. Thomas

Subject: ANTERO RESOURCES--2018 TY

Attachments: RE-VALS from Cindi Hoover (M0369691xCECC6)xIsx

All,

I have attached Cindi Hoover’s Re-Vals for the 2018 TY for the Antero Resources property tax appeals
in:

Harrison County 18-P-235
Doddridge County  18-AA-]

PylerGoufty= e 8oaiXaTa
Ritchie County 18-AA-1

Please review these re-vals with your clients and let me know if your clients will agree. If so, then
maybe we can simply enter an agreed order of dismissal with the courts. 1 will also send these re-vals to the
four county assessors.

Let me know what you think.

Stay safe and keep washing your hands. Enjoy your weekends.

Wayne.



County

Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler

wellCode CY

10466.1
11338.1
11339.1
11340.1
113411
11477.1
11500.1
11468.1
11469.1
11501.1

115021
11525.1
11560.1
11561.1
11555.1
11556.1
10936.1
10688.1
113421
11343.1
11344.1
10617.1
10618.1
10619.1
11535.1
11536.1
10188.1
102741

48

43
43
48
48

48
48
48
43

a8
43
a8
48
48
a8
a8
ag
43
48
a8
a8
a8
ag
ag

Accounts# Bofwells APIH

120162064
120172200
120172201
120172202
120172202
120172273
120182254
120182275
120182277
120182293
120182294
120182304
120182335
120182336
120182337
120182338
220162126
220172215
220182172
220182173
220182174
220182181
220182182
220182183
220182327
220182328
520142038

‘520152067

pruHPpﬂHHHHuuauuwuuuunﬂuppﬂ

4709502084
4705502200
4709502201
4709502202
4709502203
4709502273
4709502254
4769502276
4709502277
4709502293
4708502294
4709502304
4709502335
4709502336
4705502337
4709502338
4709502126
4709502215
4709502172
4709502173
4709502174
4709502181
4709502182
4705502183
4709502327
4709502328

APL# for

second well

(if
applicable)

Property Description

Gratf Unit 1H{10466.1)
Ingot Unit 1H (11338.1)
Ingot Unit 2H [11339.1)
wall Upit 1H [11340.1)
Wall Unit 2H (11341.1)
Rymer Unit 4HD {13477.1}
Hare Unit 1H {11500.1)
Lucy Unit 1H (11463.1)
Luey Unit 2H {11269.2)
Hare Unit 2H {11501.3)
Matthews Unit 2H {11502.1
Matthews Unit 2H (11525.1
Iujubee Unit 1H (11560.1)
Jujubee Unit 2H [11561.2)
Melvin Unit 1H {11555.1)
Melvin Unit 26 (11555.1)
Weigle Unit 1H {10936.1)
Weigle Unit 2H {10688.2)
Seardina Unit 2H (11342.1
Scardina Unit 3H {11343.1
Seardina Unit 4H {(11344.1
Hawkeye Unit 1H (10617.1)
Hawkeye Unit 2H (10518.1)
Hawkeye Unit 3H (10619.1)
Klondike Unit 1H (11535.
Klondlke Unit 2H {11536.1

4709502038 4709502039 Ed Amold Uit 1H and Ed

4709502067

Sweenpy Unit 2H (10274.1)

State
Appralsed
value
2,696,691
10,537,599
8,260,069
7,083,500
7,605,892
11,867,695
14,673,462
14,674,816
16,844,670
16,419,933
15,421,239
12,709,152
17,641,865
16,300,791
15,854,620
15,775,125
8,720,868
8,254,172
9,342,549
9,420,549
10,679,202
9,960,520
10,964,670
10,161,185
16,837,267
13,926,175
4,684,643
2,700,259

Value
consistent Requested
with Supreme  Value
Court Decision Reduction
2,696,691 -
10,537,599 -
8,160,063 -
7,083,900 -
7,605,892 -
11,867,695 -
14,673,462 -
12,674,316 -
16,844,670 -
16,419,983 -
15,421,239 -
12,709,152 -
17,641,865 -
16,300,791 -
15,854,620 -
15,775,725 -
8,720,268 -
8,254,172 -
5,342,549 -
9,420,549 -
10,679,202 -
9,960,520 -
10,964,670 -
10,162,185 -
16,832,267 -
13,526,175 -
4,684,326
- 2,700,253 -

State Antero
Appraised
Value
2,696,601
10,537,599
8,260,069
7,083,900
7,605,892
11,867,695
14,673,462
14,674,316
16,002,442
15,419,983
15,421,239
12,709,152
17,641,865
16,300,791
15,854,620
15,775,725
8,720,863
8,254,172
9,342,549
9,420,549
10,679,202
9,960,520
10,964,670
10,161,185
16,837,267
13,926,175
4,684,648
2,700,259

State Velue
consistent
with Supreme
Court Declsion
2,696,691
10,537,589
8,260,069
7,083,900
7,605,892
11,867,695
14,673,462
14,674,816
16,002,442
16,419,583
15,421,238
12,709,152
17,641,865
15,300,791
15,854,620
15,775,725
8,720,868
8,254,172
§,242,549
0,420,519
10,679,202
9,960,520
10,964,670
10,161,185
16,837,267
13,926,175
4,684,376
2,700,259

Difference
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Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tyler
Tylar
Tyler

10273.1
10286.1
10285.1
10514.1
10515.1
10513.1
10512.1
10584.1
11352.1
11353.1
11348.1
113501
10527.1

48
48
48
48
48

48
48
43
48
48
48
48

520152068
520152078
520152079
520172156
520172157
520172158
520172153
520182179
520132180
520182187
£20182188
520182189
620182127

[ T W N

4709502068
4709592078
4709502079
4709502156
4703502157
47095021538
4709502159
4703502179
4709502180
4703502187
4709502128
4709502189
4709502127

Sweeney Unit 1H (20273.1)
Tharkildsen Unit 2H (1028
Therkildson Unit 2H 1028
Sllas Unit 2H (10514.1)
Silas Unit 1H (10515.1)
Glover Unit 1H {10513.1)
Glover Linit 2H (105%2.1)
Owo Unit 1H (10584.1)
Owo Unit 2H (11352.1)
James Gray Unit 1H (11353
Berry Unit 1H {11348.1}
Berry Unit 2H {11350.1}
Freeland Unit 2H (10587.1

3,513,776
2,972,164
2,788,705
4,320,570
5,325,641
4,018,231
3,076,320
7,289,760
6,692,740
3,248,275
7,333,963
8,219,236
3,669,856
382,493,970

3,513,776 -
2,972,164 -
2,788,705 .
4315185 5,385
5,326,771 2,870
4,014,139 4,002
3,069,559 7,261
7,289,760 .
6,692,740 -
3,248,275 .
7,333,963 .
8,219,236 -
3,669,856 .

382,474,040 19,930

3,513,776
2,972,164
2,788,705
4,320,570
5,329,641
4,018,231
3,076,820
7,289,760
6,692,740
3,248,275
7,333,963
8,219,236
3,522,600
281,504,486

3,513,776
2,972,164
2,788,705
4,315,209
5326,771
4,014,139
3,069,558
7,289,760
6,692,740
3,248,275
7,323,963
8,219,236
3,522,600
381,484,629
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IN THE CIRCUIT COURT OF TYLER COUNTY, WEST VIRGINIA
IN THE BUSINESS COURT DIVISION

ANTERQ RESOURCES CORPORATION

Petitioner,
v, Civil Action No, 18-AA-1
THE HONORABLE DALE W, STEAGER,
West Virginia State Tax Commissioner,
THE HONORABLE LISA JACKSON,
Assessor of Tyler County,
THE COUNTY COMMISSION OF TYLER COUNTY,

Respondents,

CERTIFICATE OF SERVICE
I, L. Wayne Williams, Assistant Attorney General, do hereby certify that the foregoing

“Notice of Transmittal of Revaluations For Producing Oil and Gas Wells for the 2018 Tax Year”

was served upon the following via email correspondence and by depositing a copy of the same in

the United States Mail, via first-class postage prepaid, this 9 day of February, 2021, addressed

" as follows:
John J. Meadows, Esq. D. Luke Furbee, Esq.
Ancil G. Ramey, Esq. Prosecuting Attorney of Tyler County
Steptoe & Johnson, PLLC P.O. Box 125
P.O.Box 1588 Middlebourne, WV 26149
Charleston, WV 25326-1588 Counsel for Tyler County Commission

Counsel for Petitioner
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